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SCHEDULE 
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tOB  TBI 

AMERICAN  DECISIONS. 


Alabama— (1  Ifinv)  12;  (1  Stew.)  18;  (2  Stmr.)  19,  aO;  (3  Stew.)  aO^  ai| 
(1  Stew,  k  P.)  ZL;  (1, 2;  3 Stew.  Jb P.)  28;  (4, 6 Stew.  Jb P.)  24;  (SStew. 
Jb  P.,  and  1  Pdrter)  26;  (1, 2  F^irtar)  27;  (3, 4  Porter)  29;  (4, 0, 6  Ptetar) 
80;  (0,  7  Porter)  31;  (8»  0  Porter)  88;  (1)>34,  85;  (2.  8)  86;  (8»  4)  87| 
(4, 6)  89;  («,  7)  41;  (7.  8)  42;  (9. 10)  44;  (11, 12)  46;  (18,  14, 18)  48| 
(1M6)  50;  (17, 18)  52;  (18, 19)  M)  (201 21)  06}  (22, 28)  08;  (24, 26)  60| 
(26,  27)  62;  (16,  16)  6a 

Am[awa»-{1,  2)  88;  (2)80;  (8)86;  (4)  87,88;  (6)89,  41;  (6)42;  (7, 9 
44^  46;  (8,  9)  47;  (9,  10)  00;  (10, 11)  02;  (11,  12)  04;  (12, 18)  06|  (U^ 
14)  08;  (14,  16)  60. 

(UUKOBHIA— (1)  02, 04;  (2)  06;  (8)  08;  (4)  60;  (6)  68L 

OoBnonom— (Kirby,  end  1,  2  Root)  1;  (1, 2  Day)  2;  (3  Day)  8;  (4  Jhj)  4f 
(6  D»y)  0;  (1)  6,  7;  (2)  7;  (3)  8;  (4)  10;  (6)  18;  (6)  16;  (7)  18;  (8)  a0| 
(9)  21;  (10)  20,  26,  27;  (11)  27,  29;  (12)  80,  81;  (13)  88;  (18,  14)  80| 
(14)  86;  (15)  38,  39;  (16)  41;  (17, 18)  44;  (18)  46;  (19)  48;  (19, 20)  0O| 
(20)  02;  (21)  04;  (21,  22)  06;  (22)  08;  (28)  60;  (28,  24)  63. 

DiLAWABU— <1  Harr.)  23,  20,  26,  27;  (2  Hanr.)  29,  80,  81,  88;  (4  Hair.) 
42,  44;  (5  Hanr.)  48,  60;  (1  Hooet)  6a 

fuaoDAr^l)  44,  46;  (2)  48,  00;  (3)  02;  (4)  04,  06;  (6)  08;  (6)  6a 

QmniA— (1 T.  U.  P.  Charlton)  4;  (1)  44;  (2, 3)  46;  (4, 5)  48;  (6,  7)  00;  (8l  9) 
02;  (9,  10)  04;  (11,  12)  86;  (12, 13,  14)  08;  (16,  16)  60;  (17, 18, 19)  6a 

luofou— (Breeae)  2;  (1  Seam.)  20,  26,  27,  28^  29,  8(^  32,  83;  (2  Seam.) 
38,  30;  (8  Scam.)  86;  (3»  4  Soam.)  38;  (4  Seam.)  39;  (1  (Him.)  41; 
(2Qi]m.)43;  (3Qilm.)44;  (4Qilm.)46;  (5Qilm.)48,  00;  (11)00;  (11, 
12)52;  (12,13)04;  (13,14)06;  (14,15)08;  (15)60;  (16)61;  (10, 17)  6a 

bDiAKA^l  BlAckf.)  12;  (2Blackl.)  18,  20,  21;  3  BUokf.  20, 26;  (4  Blaokl) 
28,  29,  30,  32;  (5  Blackf.)  3^  33,  30,  36;  (6  Blaokf.)  86,  38^  89; 
(7 Blaokl)  39,  41,  43;  (8 Blftokl)  44,  46;  (1)  48,  00;  (2)  02;  (%  )04| 
(3)06;  (4)  08;  (6,  6)61;  (6,  7)  «a 


12  Schedule. 

Iowa— (Morris)  39,  41,  43;  (1  G.  Greene)  46,  48,  50;  (2  G.  Greene)  52) 
(3  G.  Gieene)  54,  56;  (4  G.  Greene)  61;  (1,  2)  63. 

Kjurru^T~(l  Sneed)  2;  (Haniin)  3;  (1  Bibb)  4;  (2  Bibb)  4,  5;  (3  Bibb)  6t 
(4  Bibb)  7;  (1  A.  K.  Marsh.)  10;  (2  A.  K.  Marsh.,  and  litt.  Sel.  Gas.)  12; 
(3  A.  K.  Marsh.,  and  1,  2  litt.)  13;  (3,  4  Utt)  14;  (1,  2  Mon.,  and  5 
litt.)  15;  (3,  4  Moa.)  16;  (5,  6  Mon!)  17;  (7  Mon.)  18;  (1,  2,  3  J.  J. 
Marsh.)  19;  (3,  4,  5  J.  J.  MarthO  20;  (5,  6  J.  J.  Marsh.)  22;  (7  J.  J. 
Marsh.)  22,  23;  (1  Dana)  25;  (2  Dana)  26;  (3  Dana)  28;  (4  Dana)  29; 
(5  Dana)  30;  (6,  7  Dana)  32;  (8^  9  Dana)  33;  (9  Dana,  and  1  B.  Moo.) 
35;  (1,  2  B.  Mon.)  36;  (2,  3  B.  Mon.)  38;  (3,  4  B.  Mon.)  39;  (4,  5  B. 
Mon.)  41;  (5,  6  B.  Moo.)  43;  (6  B.  Mon.)  44;  (7  B.  Mon.)  45;  (7,  8  B. 
Mon.)  46;  (8,  9  B.  Mon.)  48)  (9,  10  B.  Mon.)  50;  (10,  11  B.  Mon.)  52; 
(12  B.  Mon.)  54;  (13  B.  Mon.)  56;  (14  B.  Mon.)  58;  (14,  15  a  Mon.)  61; 
(15, 16  B.  Mon.)  63. 

LKnuANA— (1,  2,  3  Mart.)  5;  (S,  4  Mart)  6;  (5, 6,  7  Mart)  12;  (8, 0, 10, 11, 
12  Mart)  13;  (1,  2  Mart,  K.  S.)  14;  (3  Mart,  N.  S,)  15;  (4,  5  Mart, 
K.  S.)  16;  (6  Mart,  K.  S.)  17;  (7  Mart,  N..  a)  18;  (8  Mart,  K.  B.)  19, 
30;  (1, 2)  20;  (2,  8)  22;  (3,  4)  23;  (5,  6)  25;  (6, 7)  26;  (8)  28;  (9, 10)  29; 
(11)  30;  (12)32;  (13,  14)  33;  (15,  16)  35;  (17,  18,  19)  36;  (1  Rob.)  36; 
(1,  2,  8  Bob.)  38;  (4,  6,  6  Rob.)  39;  (6,  7,  8,  9  Rob.)  41;  (10,  11, 
12  Rob.)  43;  (1  Ann.)  45;  (2  Ann.)  46;  (3  Ann.)  48;  (4  Ann.)  50; 
(5  Ann.)  52;  (6  Ann.)  54;  (7  Ann.)  56;  (8  Ann.)  58;  (9  Ann.)  61;  (10 
Ann.)  63. 

MannB— (1  Greenl.)  10;  (2  GreenL)  11;  (3  Ghreenl.)  14;  (4  GreenL)  16; 
(5  Greenl.)  17;  (6  GreenL)  19;  (6,  7  GreenL)  20;  (7,  8  GreenL)  22;  (8,  9 
GreenL)  23;  (10  Me.)  25;  (11)  25,  26;  (12)  28;  (13)  29;  (14)  30,  31; 
(15)  32;  (15,  16)  33;  (17)  35;  (18,  19)  36;  (20)  37;  (21,  22)  38;  (22,  23) 
39;  (23,  24)  41;  (25)  43;  (26)  45;  (26,  27)  46;  (28,  29)  48;  (29,  30,  31) 
50;  (31,  32) 52;  (32,  33)  54;  (34, 35)  56;  (35, 36,  37)  58;  (37)  59;  (88)61: 
(39,  40)  63. 

Habtland— (1,2,3,  4H.&M.)1;  (1H.&J.)2;  (2H.a&J.)3;  (3H.&J.) 
5,  6;  (4  H.  &  J.)  7;  (5  H.  &  J.)  9;  (6  H.  &  J.)  14;  (7  H.  kJ.)  16;  (1  BL 
Ch.)  17, 18;  (1  H.  &  G.)  18;  (1,  2  Gill  &  J.)  19;  (2  BL  Oh.,  and  2, 3  G. 
Jb  J.)  20;  (3  BL  Ch.,  and  3  G.  &  J.)  22;  (4,  5  G.  &  J.)  23;  (5^  6  G.  &  J.) 
25;  (6,  7  G.  ft  J.)  26;  (7  G.  &  J.)  28;  (8  G.  &  J.)  29;  (9  G.  ft  J.)  31; 
(10  G.  ft  J.)  32;  (11  G.  ft  J.)  33,  35,  37;  (12  G.  ft  J.)  38;  (1  GiU)  39; 
(2  GUI)  41;  (3  GiU)  43;  (4  Gill)  45;  (5,  6  GUI)  46;  (6,  7  GUI)  48;  (5  GUI) 
50;  (9  GiU)  52;  (1)  54;  (2,  3)  56;  (4,  5)  59;  (5,  6,  7)  61;  (8)  63. 

MAflBAOHUSirrs— (Qoincy)  1;  (1)  2;  (2,  3,  4)  3;  (5, 6)  4;  (7, 8)  5;  (9, 10,  11)  6; 
(12, 13, 14)  7;  (15,  16)  8;  (17)  9;  (1  Pick.)  11;  (2  Pick.)  13;  (3  Pick.)  15; 
(4, 5  Pick.)  16;  (6  Pick.)  17;  (7,  8,  9  Pick.)  19;  (9, 10  Pick.)  30;  (II,  19 
Pick.)  22;  (12,  13  Pick.)  24;  (13,  14, 15  Pick.)  25;  (15,  16  Pick.)  26; 
(16, 17  Pick.)  28;  (18  Pick.)  29;  (19  Pick.)  31;  (20 Pick.)  32;  (22  Piok.) 
33;  (23  Pick.)  34;  (24  Pick.,  and  1,  2  Met)  35;  (2,  3  Met)  37;  (8,  4^  5 
Met)  38;  (5, 6,  7  Met  39;  (7, 8  Met)  41;  (9,  10  Met)  43;  (11, 12  Met) 
45;  (12,  13  Met)  46;  (1,  2  Cosh.) 48;  (3,  4Cnsh.)  50;  (6  Cosh.)  51;  (5, 
6  Cnah.)  52;  (6  CHish.)  53;  (7, 8  Cosh.)  54;  (9  Gosh.)  55,  57;  (10  Cnab.) 
57;  (11,  12  Cosh.)  59;  (1,  2  Gimy)  61;  (8  Gray)  63. 

Hmbioan-HI  Dong.)  40, 41;  (2  Dong.)  43,  45, 47«  (1)  48,  51,  53;  (^  ftfl^ 
57;  (2,  8)  59;  (8)  61. 

MbmsovAHi)  95;  61. 


SCHIDUUS.  18 

a-(Walk«r)  12;  (1  How.)  26^  88, 29, 81;  (S  How.)  82;  (S.  4  How.) 
84;  (4, 5  How.)  85;  (5  How.)  37;  <6  How.)  38;  (7  How.,  aad  1 S.  &  M.) 
40;  (2»  3  &  Jb  M.)  41;  (4,  5  S.  &  M.)  43;  (5,  4,  7  a  ft  M.)  40;  (8,  0  8. 
ft  M.)  47;  (9, 10  8L  ft  M.)  48;  (11  &  ft  iCy  49;  (12^  13  a  ft  M.)  Sl;'(18, 
14&ft]L)53;  (23)88^57;  (2^,25)97;  (26^26)89;  (27,28)61. 
B0rai-<1)13^14;  (2)22;  (3)  2%  23,  25.  28;  (4)  28^  29,  31;  (5^31,  82; 

(6)  34,  35;  (7)  37.  38;  (8)  40.  41;  (9)  43;  (9,  10)  45;  (10^  11)  47;  (11. 
12)  49;  (12)  51;  (13)  53;  (U,  15)  55;  (16,  18.  17)  87;  (17,  18,  19)  09f 
as,  20)  81. 

Hajip8BIRS-<1)  2;  (2)  9;  (3)  14;  (4)  17;  (5)  90,  22;  (6)  23,  28^  28| 

(7)  26^  28;  (8)  28.  29, 31;  (9)  31,  32;  (10)  34;  (11)  89;  (12)  37;  (13)  38; 
(13, 14)  40;  (1^  16)  41;  (16,  17)  48;  (18)  45^  47;  (19)  49;  (19^  20)  51; 
(21,  22)  53;  (2%  23,  24)  55;  (24,  20^  26)  57;  (26,  27»  28)  59;  (28, 
2^61. 

JsunrHOm)  1;  (1  Pw.)  2;  (2  Fon.)  4;  (1  Soutii.)  7;  (2  Sooth.)  8; 
(lHa]«t)10;  (2Hobt.)ll;  (3HAlrt.)14;  (4HiUoi.)17;  (6Hftl«tw)18; 
(6  BahL)  19,  90;  (1  Sul,  7  Hakt)  21;  (1  Or.,  1  Sul,  7  BAlak)  22; 
(1  Sue.,  1  Chr.)  23;  (1, 2€hr.)  25;  (2  Or.)  27;  (3€hr.)  28,  29;  (2  Ck.  C!h.) 
29;  (1  Hmt.,  3  Qt.  Ch.)  31;  (1  Hanr.,  1  Gr.  Ch.)  32;  (2Hftir.,  1  Gr.  Oh.) 
•  84;  (IGr.  Ch.,  %  3Hiut.)  35;  (3 Hanr.)  87;  (3 Or.  Ch.,  1  Spcaw,  3ft 
4  Hanr.)  38;  (1  Spenoer,  3  Gr.  Ch.)  40;  (3  Gr.  Ch.)  41;  (1  8p»oor,  3 Gr. 
Ch.,  1  Haiti.  Ch.)  48;  (1  Spanoer,  1  Halat.  Ch.)  45;  (1  Zfth.,  2Halat 
Ch.)  47;  (2  Zakt  3  Halak  C9i.)  51;  (2.  3Zab.)53;  (32^,4HalikChO 
55;  (SZah.,  1  Stook.  Ch.)57;  (4Zab.,  1  Stock.  Ch.)59;  (4Zah.)ei. 
Iiw  TOBK— (1,  2  Johaa.  Oaa.)  1;  (3  Johna.  Oaa.,  1,  2  Od.  Oaa.,  1,  2,  3  Chi) 
2;  (1, 2, 3  Johsa.)  3;  (4, 5  Johna.)  4;  (0, 7,  8  Johoa.)  5;  (9, 10^  11  Johaa.) 
6;  (12, 13, 14  Johaa.,  1,  2  Johoa.  C!h.)  7;  (16,  10, 17  Johaa.,  3, 4  Johaa. 
Gh.)  8;  (18  Johaa.,  6  Johaa.  Gh.)  9;  (19  Johaa.,  6  Johaa.  Ch.)  10;  (20 
Jofaata.,  7  Johaa.  Qtk.)  U;  (1  Cow.)  13;  (Hop.  Ch.,  aad  2  Cow.)  14;  (3. 4, 
6Cow.)18;(6(>w.)18;  (7 Cow.)  17;  (8.9Cow.)18;  (1 FU.,  1,2 Wood.) 
19;  (^  3  Wood.)  20;  (2  Pai,  4, 5, 6  Waad.)  21;  (2, 3 Fki.,  6, 7»  8  Waad.) 
22;  (3  PaL)  23,  24;  (8,  9, 10  Waad.)  24;  (4  F^.,  10,  11  Waad.)  25; 
(4  Fid.,  11, 1%  13  W«id.)  87;  (6  F^.  13,  14  Waad.)  28;  (6  PaL)  29; 
(15, 16  Wand.)  80;  (6,  7  P^,  17, 18  Wend.)  81;  (7  F^,  19i  90  Wead.) 
82;  €7.  8  F^.  21,  22  W«id.)  84;  (23;  24,  25  Wead.,  8  Fkt.)  35;  (26,26 
Waad.,  1,  2  Hill,  9  FteL)  37;  (9  F^,  8,  3  HOI)  38;  (10  F^,  4,  6,  6  HiU) 
40;  (6  BiU)  41;  (7  Hill,  10, 11  Fd.)  42;  (1,  2  Dealo,  11  FkL,  1  Barh. 
Ch.)  48;  (1,  2  Barh.  Ch.,  3  Daaio)  48;  (4,  6  Daoio^  2  Barh.  Ch.)  47; 
9  Barh.  Ch..  6  Daaio)  49;  (1, 2)  49;  (2.  3)  51;  (3,  4)  53;  (4,  6,  6)  55; 
(5,  7)  87;  (7,  g,  9)  59;  (9^  10)  61;  (11,  12)  6& 

GABQLorAHl  Mart,  1  Hayw.,  1  TkyL)  1;  (2  Hayw..  1  (3oaL)  2; 
(lMiuph.)8,4;(2Marph.)5;(l,2UwB«p^)6;  (IT.  R.)7;(3Maiph., 
1  Hawka)  9;  (2  Hawka)  11;  (3  Hawka)  14;  (4  Hawka)  15;  (1  Dor.)  17; 
(2Da(r.)  18;  21;  (1  Dor.  Bq.)  18;  (3  Dor.,  2  Der.  Eq.)  22,  24;  (4  Dor., 
2Dor.  Bq.)25;  (4  Dev.,  2 Dev.  Eq.,  1  D.  ft  B.,  1  D.  ft  K  Eq.)  27;  (1, 2 
D.  ft  B.,  1  D.  ft  a  Bq.)  28,  30;  (1  D.  ft  a  Eq.,  2  D.  ft  &)  31;  (3,  4  D. 
ft B.,  2D.  ft  B.  fii.)  32;  (4  D.  ft  B.,  2  D.  ft  B.  Eq.)  34;  (1  Irad.)  35; 
(1  Irad.  Bq.)  38;  (2  Irad.)  37;  (2,  3  Irad.,  2  Irad.  Bq.)  38;  (3,  4  Irad., 
S;  3  Ir«i.  Bq.)  40;  (4, 6  Irad..  3  Irad.  Bq.)  42;  (6,  6  Irad., 3, 4  Irad.  Bq.) 
44;  (6, 7  Irad.»  4  Irad.  Ch. )  45;  (7, 8  Irad.,  4,  5  Irad. ,  Bq.)  47;  (8.  9  Irad., 
6  Irad.  Eq.)  49;  (9, 10,  11  Irad.,  6  Irad.  Eq.)  51;  (11  Irad.,  7  Irad.  Bq.) 


14  SCHXDULE. 

53;  (12, 13  Ired.,  8  Irad.  Bq.)  55;  (13  Irad.,  Sired.  Bq.,  BuibML., 
bee  Bq.)  57;  (Bnabee  L.,  1  Jonei  L.,  Bnsbee  Bq.,  1  Jones  Bq.)  59;  (1»  fl 
Jones  L.,  1,  2  Jones  Bq.)  6Z 

Obi(M1)  13;  (2)  15;  (3)  17;  (4)  19,  20;  (5)  22,  24;  (6)  25,  27;  (7)  28^  aO| 
(8)  31,  32;  (0)  34;  (10)  36;  (11)  37,  38;  (12)  40;  (18)  42;  (14, 15)  45; 
(16)  47;  (17)  49;  (18)  51;  (10)  53;  (20)  55;  (1,  2  Ohio  St)  99;  (3,  4 
Ohio  St.)  62. 

Obmon— (1)  62. 

PftNNBTLVAiraA— (1  Add.,  1,  2,  3  Dttll.,  1,  2  Yefttes)  1;  (1  Bin.,  3,  4  Yentss) 
2;  (2  Bin.)  4;  (3,  4  Bin.) 5;  (5, 6  Bin.)  6;  (1, 2S.  & R.)  7;  (3, 4  S.  Jb  B.)  8| 
(5,6S.  &R.)9;  (7S.  &R.)lO;(8,9&&B.)ll;(10a&R.)13;  (11; 
12  S.  JbB.)  14;  (13  S.  JbB.)  15;  (14,  15,  16  B.kR.)  16;  (17  S.  &  &)  17, 
(1  Bawle)  18;  (2  Bawle)  19;  (2  Bawle,  1,  2  P.  Jb  W.)  21;  (3  Bawle,  2,  3 
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(5  Bawls,  4  Watte)  28;  (1  Whait.)  29;  (1, 2Whart.,  5  Watte)  30;  (6  Watts, 

3  Whart.)  31;  (7  Watte)  32;  (4  Whart)  83;  (8,  9  Watte,  4,  5  Wbart) 
34;  (0,  10  Watte,  6  Whart.)  36;  (6  Whart,  1,  2,  3  W.  Jb  a)  37;  (3  W. 
Jba)38;  (3,  4,  6  W.  Jb  S.)  39;  (5,  6  W.  Jb  S.)  40;  (7,8,0W.ftS.)  4^ 
(1, 2  Pa.  St)  44;  (2, 3, 4. 5)  45;  (8^  6, 7)  47;  (7, 8, 9, 10)  49;  (10, 11. 12) 
51;  (13,  14, 15)  53;  (16,  17, 18)  55;  (18,  10,  20)  57;  (20, 21)  59;  (2Q  80; 
(22;  23,  24)  62. 

BaoDB  IfliAHD— (1)  19,  36,  51,  53;  (2)  55,  57,  60;  (3)  62. 

8oiras  Gaboliha— (1,  2  Bay,  1  Dssan.  Bq.)  1;  2  Dsssn.  Bq.,  1  Brar.)  2; 
(2  Brer.)  3;  (3  Dssan.  Bq.,  2  BrsT.)  4;  (3  Dssaa.  Bq.,  3  Brsr.)  8; 
(4  Dssan.  Bq.,  3  Brov.)  6;  (1 N.  JbM.)9;  (1  N.  Jb  M.,  1  MoC.)  10;  (1,  8 
liiU)  12;  (2  MoO.)  13;  (1  Harp.  Bq.)  14;  (3  MoC.)  15;  (1,  2  MoO.  Gh.) 
16;  (4  Moa)  17;  (1  Harp.)  18;  (1  BaL)  19;  (1,  2  BaL,  1  BaL  Bq.)  21; 
(2Bai,  1  BaL  Bq.,  1  Bioh.Bq.)28;  (1  Bioh.Bq.)24;  (1  Hm,  1  mnCh.) 
36;  (2  Hill,  1,  2  mn  Cai.)  27;  (2  HiUCai.)29;  (3  Hm,  1  Biley,  1  Bilsj 
CSl,  2  mil  Ch.)  30;  (Dodky)  31;  (Bios)  33;  (CheTss)  34;  (MoM.)  86| 
(1  MoM.  Bq.,  2  MoM.)  37;  (2  MoM.,  1  Spsars  Bq.)  39;  (1  Spsars,  1  Spsan 
Bq.)  40,  42;  (1  Rioh.  Bq.,  1  Bich.,  2  Spears)  42;  (1,  2  Bioh.,  1,  2  Bioh. 
Bq.)  44;  (2,  3  Bioh.)  45;  (2  Bioh.  Bq.)  46;  (1  Stroh.  Bq.,  1,  2  Stroh.)  47; 
(2, 3  Strob.,  2Strob.  Bq.)  49;  (3,  4  Stroh.,  3  Strob.  Bq.)  51;  (4,  5  StioK, 

4  Bioh.,  4  Strob.  Bq.)  53;  (3,  4  Bioh.  Bq.,  4, 6,  6  Bioh.)  55;  (4  Bioh.  Bq., 

5  Bioh.)  57;  (5, 6  Bioh.  Bq.,  6  Bioh.)  60;  (6,  7  Bioh.  Bq.,  7, 8  Bioh.)  62. 
TnrNEsazB— (1  Overt)  3;  (1  Oooke,  2  Overt.)  5;  (3,  4,  5  Hay.)  9;  (Peek)  14; 

(M.  ft  Y.)  17;  (1, 2, 3  Yerg.)  24;  (4, 5  Yerg.)  26;  (6, 7 Teii;.)  27;  (8  Torg.) 
29;  (9,  10  Yerg.)  30;  (10  Yerg.)  31;  (1  Meiffs)  33;  (1  Hnmph.)  84; 
(2  Hnmph.)  36,  37;  (3  Hamph.)  39;  (4  Hnmph.)  40;  (5  Humph.)  42 
(6  Hnmph.)  44;  (7  Hnmph.)  46;  (8  Hnmph.)  47;  (8,  9  Hnmph.)  49 
(9,  10  Humph.)  51;  (10,  11  Hnmph.)  53;  (1  Swan) 55,  57;  (2  Swan)  88 
(1  Sneed)  60;  (1,  2  Sneed)  62. 

Tbxa»-(1)  *6;  (2)  47;  (3)  49;  (4, 5)  51;  (6, 6)  55;  (6)  56;  (7, 8, 9)  58;  (9, 10, 
11)  60;  (11,  12,  13)  62. 

Vkbhont— (i  N.  (^p.,  1  D.  CHiip.)  1;  (1,  2  Tyler)  2;  (1  D.  Chip.)  6^  12; 
(1  Aik.,  2  D.  Chip.)  15;  (2  Aik.)  16;  (1)  18;  (2)  19,  21;  (3)  21,  23;  (4) 
23,  24;  (5)  26;  (6)  27;  (7)29;  (8)30;  (9)31;  (10)  33;  (11)34;  (12)86; 
(13)  37;  (14)  39;  (15)  40;  (16,  17)  42;  (17,  18)  44;  (18, 19)  46;  (19)  47; 
(20)  49;  (20,  21)  50;  (21,  22)  52;  (22,  23)  54;  (23)  56;  (24,  26)  58;  (26^ 
28)  60;  (26,  27)  62. 
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TtaMnnA--(l  XdE.  1.  f  WmIl,  l,SCUI)l;(ll450bn)SiaftS.41Cn 
6010)3;  (4  H.  Jb M.,  1  MnL) 4;  (1  Ya.  Qm.,  2, 8  Minif.) 0;  (4MviL) 
6;  (5  Mnnf.)  7;  (6  Monf.)  8;  (1  Gihn.)  9;  (1  Band.)  10{  (2  Band.)  M( 
(B.4BMid.)15;  (5  Band.)  16;  (6  Band.)  18;  (1  Lngli)19;  (2  Leigh)  81; 
9  Ldgh)  23;  (3,  4  Leigh)  24;  (4  Leigh)  26;  <6  Leigh)  27;  (6  Loi^)  29; 
(7  Leigh)  30;  (8  Leigh)  31;  (0  Lel«^)  33;  (10  Leigh)  34;  (11  Lai^)  36; 
(11, 12  Leigh)  37;  (1  Bob.)  39,  40;  (2Bob.)40;  (lGfatt)42;(S0nitt) 
44;  (3  Gratt.)  46;  (4  Qratk)  47;  (4,  6  Qratk)  30;  (S»  6  Qntt.)  62; 
(7  Gratl.)  64;  (7,  8  Gnftk)  86;  (9  Gnftk)  38f  (f^  10  Gnftk)  60|  (II 
€lntt)62. 

Wtoomii-d  PlA.)  39»  40t  4%  44|  Cina.t  1  OhHid.)  6i|  Ok 3 niL, Ik 8 
Ghaad.)  64;  (3  Fin.)  66t  a  «  6Q|  0)  fSL 
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Pray  v.  Mayor  etc  of  Jersey  City  851 

Prescott  V.  Fisher 312 

Presoott  V.  Gnyler 537,  541 

President  etc.  of  Town  of  Me- 

chanicsboig  v.  Meredith 354 

Pressley  V.  Davis 740 

Preston  V.  Christmas 185 

Preston  V.  Drew 409,  510 

Price  ▼•  Hopkin 463 

Prince  V.  Griffin 486 

PHnoe  T.  Ocean  Ins.  Co 638 

PriDgle  V.  Phillips 390 

Printnp  ▼.  Mitchell 265 

PritcheU  ▼.  Clark 467 

Pritchett  V.  State 288 

Pk-cp're  of  Mill-dam  Foondery  v. 

Hbvey 360 

Ptaeser  T.  Parks 104 

Pmtsman  ▼.  Baker 244 

Polltn  T.Stokes 416 

Palteney  ▼•  Warren. 64 

Poxef oy  T.  Rogen 781,782,  736 

Parvis  V.  Tanno 642 

Patnam  T.Man 687 

Qnarman  t.  Bomett 752,  753 

Qnesenbeny  t.  State 276 

Qoigley  T.uorham 288 

<2ainebattgBankT.  Brewster....  173 
Qoiner  t.  Marblehead  Social  Ins. 

Co 118 

iT.Coortney 371 


Babom  t.  Skortridgs 880 

fiaikes  T.  Townsend 112 

Baiboad  Co.  t.  HoUoren. 333 

Bailioad  Co.  t.  National  B'k.762,  779 


BailxoadOo.  t.  SUoMr 625 

Rains  T.Scott 380 

Balaton  v.  Biiller 217 

Ralston  V.  Wood 83,  339 

Randal  T.  Cockran 619 

Randleaon  v.  Mniray. 750 

Raneyv.  McRae 372 

Rankin  V.  Darnell 186 

Ranoal  V.  Griffie 688 

Rapho  V.  Moore 353 

Rapson  v.  Carbett 753 

Rawls  V.  Kennedy 624 

Rawson  v.  Gruberson. 471 

Rawson  v.  Haigh 262 

Rawson  t.  Johuon. 181 

Ray  T.Smith 540 

Raymond  T.  Ci^  of  LowaU 351 

ReadT.Bonham 638 

Reade  v.  Commercial  Lis.  Co. . . .  642 
Real  Del  Monte  Mining  Co.  t. 

Pond  etc.  Mining  Co 106 

Rector  T.  Wangh 451 

Reddington  v.  Reddington 293 

Redmond  V.  Collins 632 

Reed  r.  Austin 361 

Reed  V.Clark 545,  546,  547 

Reed  v.  Helm 420 

Reed  V.  McCormick 77 

Reedv.  McGrew 433 

Reed  T.  State 73 

Reediev.  LondonftN.  W.R'y..  753 

Reeve  v.  Long 342 

Regents   of   the   UniTnsiiy   of 

Maryland  T.  Williams 694 

Regina  v.  Abraham 262 

Regina  v.  Governors  of  Darlington 

fteeSchool 774    * 

Regina  v.  Madge 765 

Regina  v.  Saddler's  Co 774 

ReidT.Darb^ 638 

Reits  V.  Martin 427 

Relyea  T.  Ramsay 687 

Rennick  T.  Bank  of  Chillicothe. .  417 

Rex  T.  Anderson 764 

RexT.Barker 190,  194 

RezT.  Bamett 762 

RezT.  Bishop  of  London....  195,  239 

RexT.  Blooer 194 

RexT.Carew 256 

Rex  V.  Chnrch  Wardens  of  Croy- 
don   195 

Rexv.Home 267 

Rex  V.  Prowes 764,  765 

Rex  T.  Richardson 774 

Rex  T.Watson 252 

RexT.  Watts 163 

Reynolds  T.  Pixley 122,  123 

Reynolds  t.  Rowley 627 

Reynolds  t.  Stansbory 632 

Rernolds  t.  Trostsea  of  Glasgow 

Academy 360 

Reynolds  v.  Wilson 323 

Rhadamanthe,  The 642 

Rhea  t.  Bkenner ^ 


«0 


Gases  Cuxd. 


Bhodet T,  AimhMilr ,,-»»♦  ^,...  707 

BhodetT.  MoOormiok. 463 

Kioey.Fostor 604^  006 

Bioe  y.  Montpelier 348 

Bich  ▼.  Johnson 101 

Biohud  Godf rey't  Owe 186 

Bichards  y.  Grinpi 184^  457 

Richards  y.  Bicbirds 430 

Biohardaon  y.  Boright 618 

Baohardaon  y.  Buawell 176 

Bichardaon  y.  Linoobi 761 

Biohardaon  y.  MoNolty 106 

Bichardaon  y.  Melliah 248 

Bichardaon  y.  Bqyalton  k  Wood- 

atock  Tampike  Co 278 

Bichardaon  y.  York 664 

Bichardaon  y.  Znntz 689 

BichmoDd  y.  Boberta. .  .640»  644,  646 

Bichmond  y.  Smith 871 

Bichmond  Mining  Co.  y.  Bnraka 

MinhigOo 100 

Bichmond  Turnpike  Co.  ▼.  Van- 

derbUt 160 

Bicka  y.  Baed 78 

Biddle  y.  Brown 101,102,  107 

Biddle  y.  ProprietoTB 850 

Biddle  y.  Propr'a  of  Locke  Oanal 

on  Merrimack  Biyer 846 

Bigden  y.  Vallier 243 

Kggy.Oook 860,  861 

Bigg  y.  Cargenyen 265 

£^  y.  City  of  Loniayille 138 

Bingy.  Hardwiok 736 

Binggold  y.  Barley 72,  604 

Bivard  y.  Walker 246 

Boachy.Gray 08,  104 

Bobbinay.  McEnight 236,  266 

Bobert  L.  Lane 642 

Boberta  y.  Aoderaon. 212 

Boberta  y.  lUlia 79 

Boberta  y.  Halstead 135 

Boberta  y.  Lane 634 

Boberta  y.  Noma 891 

Boberta  y.  State 248 

Boberta  y.  Win;in 613 

Bobertaon  y.  Qarke 679,  683 

Bobinaon  y.  BidweU 519 

Bobinson  y.  Clifford 433 

Bobinaon  y.  Com.  Ina.  Co. .  .680,  681 

Bobinaon  y.  Conn.  Lia.  Co 638 

Bobinaon  y.  Georgea  Ina.  Co. . . .  638 

Bobinaon  y.  Hardcaatle 843 

Bobinaon  y.  McDonald 123 

Bobinaon  y.  Smith 674 

Boby  y.  Laboaui 53 

BockweU  y.  HnbbeU...122, 189,  463 

Boey.  Qnartley 342 

Boehler  y.  Mechanica'  Aid  Soo  . .  778 

Boffsy  y.  Greenwell 439 

Bogera  y.  Boehm 162 

Bogera  y.  Collier 179 

Bogera  y.  Hainea. 630 

Bogera  y.  HoUed. 239 

Bogera  y«  Hole.  .••.••.•»^ ••  138 


Bogera  t.  Llbbagf  ••• 

Bogera  ▼.  B<^gen 661 

Bogera  y.  Sauidera 486^  486 

Bogera  y.  Soflga 06^07,  116 

Bogera  y.wSLr 41S 

Bolaad  y.  Logaa. 810 

Bollery.  Ott 885 

Rood  y.  School  Dialriot^No.  7. ..  486 

Booker  y.  Booker 42ft 

Ropery. Clay ^ 64%  645 

Boaey.Batea 810 

Boae  y.  EatndiUo 182 

Boaey.Laflkn 61S 

Boaeberryy. Boaeberry..»«.S80,  290 

BoaeUna  y.  Delaofaalae 484,  470 

Boaewell  y.  Prior 748 

Boaa  y.  Aotiye  . . .  .644,  641,  6^  64S 

Boaa  y.  City  of  MadiaoB 848 

Boaaiter  y.  Boaaiter ^•.^•«  427 

Bonaaety.  Green... ...••••  124 

Bowo  y.  Gienf eU 108 

RoweU  y.  Williama 852 

Royal  y.  Smith 681^  646,  646 

Rooery.  Vagan...... 828 

RnbicQn,The 642 

Rncker  y.  Howard 446 

Rnflber  y.  MoConnel 865 

Rttfnera  y.  Lawia 844 

Raeglea  y.  Lawaon. 248^  244 

Rnixy.Norton 428^  477 

Rnmmingtony.  Kelley 482 

Rnmaey  y.  Matthewa 43S 

Rnndafe  y  y.  Eeley 780 

Rnng  y.  Shoneberger 113 

Ronkel  v.  WinemQler.  .101, 196,  197 

Rapley  y.  Welch 06,  110 

Rnach  y.  City  of  Dayenport. ....  864 

Raah  y.  Wick 634 

Rnaa  y.  Alpangh 664 

Rnaaell  y.  Gowlea 640 

Rnaaell  y.  Haddnck 661 

Ruaaell  y.  Men  of  Deyoo.. .  ..•846,  848 

Rnaaell  y.  NiooU 606 

Rntherfordy.  Coxe 811 

Rutherford  y.  Haven 486 

Rntherford  y.  MoGtowen 137 

Rutland  Co.  y.  Ripley 101 

Ryan  y.  Curran 768 

Ryan  y.  Duncan 845 

l^acket  V.  Wheaton •«•••••.•  140 

Sackettv.  Twining 88 

Sadler  v.  Henlock 751 

Safely  y.  Gilmore 477 

Salem  Bank  y.  Glonoeater  Bank.  265 

Salmon  v.  Brown. 418 

Salmon  y.  Hoffinan 486 

Salmon  y.  Ward 760 

Saltua  V.  Everett 640 

Sanborn  y.  Morrill 651 

Sandera  y.  Blain 522 

Sanford  v.  Huzford 602 

Santell  y.  Armor 126 

Santo  y.  State.... 615 


SdiiM  sto^  B.  R.  Co,  T.  T^ptoD, . 
Svnuiws T,  UosM ..••««...•>••• 

SmtaUT.  AmMr. 

8MtbT.  AltNcn M8, 

Sefmour  t.  IMmm^. 


Bhupr.  OoBtnOMtaOoKB^...  1 

ShupT.  WlcUifb. 6 

SbvplMa  V.  Major  ol  FUhdal- 

phk 77,  B 

SfauTod  T.  LndM  *  W.  B.  B. 


Co... 


Shkw  T.  Hankloh. . 


ShkWT.RoM. 

BbaahHiT.  Barn. 
filMepahaiika  T.  0*1 
Sheet*  T.  Fabodr. . 
Sheff  V.  City  of  Hi 
Sheffield  v.  Lord  Ormj. 
Sheldon  t.  Carpttar. . . , 
Bballenbugar  t.  BUul  .. 
awphatd  T.  Sbapfavd. .. 


Sht^rd  T.  Ttjlat . . 

Sheriff  T.  HnU. 

Sheiiff  of  UiddlaaaK,  Cm*  oL . . 


ShtpF 

BhipP 

ShlHerT.  ATM.. 


Short  v.SloH*.. 

ShoitT.StaM 

SbotwaUT.  Ubrv.. 


rajT.Sa 
.Vada. 


Simon  T.  Walker..., 
Simooda  t.  Hmhv  . . 


BimaT.Tbompaaa IM^  I 

HhlniMf  »,  ThMfi^ , ] 

SklpT.Hannod S 

Shda'aCto* J 

SUttOTv.  Qbmr 

SkanghterT.  Qpimfa^ftaM 

Sleeper  T.  rmiUjii  Tijimiia  1 

SliniiMr  T.  Ifanr ] 

SUiMjarludT.  lima i 

SIoHiT.  A.S.L I 

Sloo  T.  Fiwident  e*a.  State  Baak 

of  nuiNb 1 


SoMdoa  T.  Com  Bank 7 

Smith  T.  Beneon M,  S 

Soiith  T.  BUtohford 1 

SniUhr.  Boaidcrf  Snpwfaota...  S 

Smith  T.  Baitiham •«•  2 

Smith  V.  Chaunlt I 

Smith  T.  dtr  of  Leanaworth, .  S 

Smiths.  Ci^  of  St.  Joeqph S 

Smith*.  Day S 

Smith  V.  Deeabaame* 124,  1 

Smith  T.  Doe. 00^98,97,  1' 

Smith  T,  Danll 3 

Smithv.  Betateof  StMlo S 

Smith  V.  Ewer 1S4,  4 

Smith  T.  Harlow 6 

Smith  *.  Harringtoa 7 

Smith  T.  Henrjr 4 

Smith  r.Hnrd 8 

Smitii  7.  JenkiM 5 

Smith  T.  Marttn C 

Smith  T.  Moberij B 

Smith  T.  Nadioa  kL.B.  &...,.  S 
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Gabbsi  GnxDL 


Smith  ▼.  KewlOB 670 

Smith  ▼•  North  Affl«lfliaMiBiiig 

Co V^TmI  104 

Smithy.  Poor 076 

Smith  ▼.  Bedna 682 

Smith  y.  BobertMO. 680 

Smithy.  BoaoMtIo 433 

Smith  y.  Sao  Comity 762,  779 

Smith  y.  Shophord 485 

Smithy.  Smith 862;  774 

Smithy.  Stanley 889 

Smith  y.State 128 

Smith  y.  Thompaon 486 

Smithy.  Way 760 

Smith  y.  Wella 225 

Smith  y.  Woodfine 546 

Smyth  y.  Titoomb 675 

Smoot  y.  Mayor  of  Watompka 

849,  352 

Smithal  y.  Gray 423 

Snelly.  Snow 269 

Snodgraaa  y.  Branch  Bank 62 

Snowdon  y.  Dalea 222 

Snowman  y.  Waidwall 548,  544 

Snydery.  Biley 634 

Snyner  y.  Laokenoor 246 

Society  y .  Commonwealth 773 

Society  for  Viaitation  of  Sick  ▼. 

Commonwealth 775,  776 

Society  of  Middleaez  Hoaband- 

men  y.  Dayii 306 

Solomon  y.  Sparka  k  Breaieal. ..  298 
Somea  y.  Sngme.  ..688,  689,  681,  688 

Soper  y.  Henry  Co 853 

Southard  y.  Kexford 

531,588,589,544,  547 

Soathworth  y.  Smith 185 

Spangler  y.  Jaooby 823,  434 

Spenoe  y.  McMiUim 414 

Spencer  y.  Brockway 467,  594 

Spencer  y.  Enatia 594 

Spooner  y.  Dawaom. 416 

Spooner  y.  Shearer 416 

Sprague  y.  Craig.  ..548,  544^  546,  548 

Sqnier  y.  Stockton 561 

Stackjpole  y.  Arnold 474 

Stainbank  y.  Penning 642 

•Stalker  y.  McDonald 561 

Stampoe^  y.  Stefiena 817 

Stanoiford  y.  Gentry 537 

Starbnck  y.  Mnnay 467,  468 

Starrett  y.  Wynn 811 

State  y.  Adama 777 

State  y.  Adamaon 409 

State  y.  Baltimore  eto.  B.  &.  Co. 

18S^  139 

State  y.  Bartlett 767 

State  y.  Bartmeyer • 519 

Statey.  Beneke 519 

State  y.  Boyd 697 

Statey.  Brown 765 

State  y.  Calyin 272 

State  y.  Chamber  of  Commerce 

774,775,776,771 


State  ▼•  Obandlv.. ••••«••••••• 

State  y.  Goieriok 

Statey.  CommeraalBiBk..*... 
State   y.  Commanial   Bnik  of 

Mancheater 

Statey.  Cooper 

Statey.  Cox 504 

State  y.  Croteaa 288 

State  y.Drake 520 

Statey.  Ellia 765 

Statey.  Field 77>    288 

Statey.  Ford 281 

State  y.  Georgia  Medioal  Sode^ 

775,  777 

State  y.  Godwin 520 

State  y.  Goodrich 279,  520 

Statey.  Gnmey 519,  409 

State  y.  Harris 120 

State  y.  Jeraey  City 773 

State  y.  Enohn 774 

State  v.Iipa 777 

Statey.  Mclntyre 451 

State  y.  McNally 520 

State  y.  Mockridge 765 

Statey.  Moxgan 520 

State  y.  Munger 73 

State  y.  Nicholas 620 

Statey.  Beigart 714 

State  y.Smith 65£ 

State  y.  Tmateea  Vinoennea  Uni- 

yersity 776 

Statey.  Tndor 773 

Statey.  Weir 519 

State  y.  Wilkinson 113 

State  y.  Williama 776 

State  y.  Wilaon 113 

Statey.  Yoong 410,  518 

State,  Ex  parte 132 

State  of  Vermont  y.  Pluker 504 

Stebbins  y.  Palmer 548 

Stedf ast  y.  NicoU 343 

Steele  y.  Spencer 261 

Steere  y.  Steere 423 

Stein  y.  Burden 141,  3S9 

Steinf eld  y.  Leyy 5.36 

Stephani  y.  Brown 7oS 

Stephens  y.  Crawford 369 

St^hensy.  Huss. 243,  244 

Stephenson  y.  Piscataqna  Ina.  Co.  63S 

Sterling  y.  Bender 466,  561 

Sterling  y.  Klepaatde 385 

Steyena  y.  Armatrong 756 

Steyena  y.  McNamara 660 

Steyena  y.  Pugh 457 

Steyena  y.  State 510 

Steyena  y.  Williama 106,  100 

Steyenaon  y.  Pettia 686^  537 

Stewart  y.  Board  of  Superrlaon.  510 

Stewart  y.  Chadwiok 101 

Stewart  y.  aty  of  New  OrlaaBB. 

Stewart  y.  Croaa 

Stewart  y.  Preaton 135 

Stewart  y.  State 288 

Stilea  y.  Laird 77,116^  141 


Gases  Cukd. 
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StOMT.  WertemB.  &.  Co 027 

8tinw«U  ▼.  HnbUrd 244,  245 

Stith  y,  Sta*e 78 

St.  Lonia,  A.  ft  T.  H.  &.  K.  Co. 

▼.  Manly 833 

8«oakes  ▼.  Burett 94^05,  102 

Stockdale  ▼.  Hanaard 771 

Stocker  ▼.  Corbett 642 

Stockton  T.  Demnth 027 

StokM  ▼.  State 271 

Stone  v.  Appel 638,  641 

Stone  y.  drtwright 747,  74S 

Stone  y.  Cbeeliire  R.  R.  Corp. . . 

689,  757 

Stone  y.  Codman 744 

Stone  y.  Elkina 86 

Stone  y.  Hale 365,  714 

Stone  y.  Strange 638 

Stone  y.  Wood 343 

Stooebreaker  y.  ZoUickoffer 651 

Stoops  y.  Smith 724 

Storra  y.  Barker 442,  667 

Stent  y.  Merrill 451 

Strasbni^  B.  B.  Co.  y.  Eohter- 

nacht 526 

Strimptfer  v.  Roberts.. 423,  424,  474 

Stringer  v.  Jacobs 62 

Strode  y.  Parker 440 

Strout  y.  Natoma  Water  &  Min- 
ing Co 121 

Strnble  v.  Malone 471 

Stnitt  y.  Bovingdon 630 

Stnart  y.  Clark 86 

Stuart  V.  Wilklns 759 

Sturges  V.  Board  of  Trade.. 776,  777 

Startevant  v.  Randall 633 

Sooceasion  of  Senac,  Matter  of. . .  603 

Sullivan  V.  Dolling 308 

SnUivan  y.  Morena 214 

Snaqnehanna  Bridge  etc.  Co.  y. 

General  Ins.  Co 362 

Sosqnehanna  Canal  Co.  y.  Wright    86 

Satton  y.  Jervis. 420 

Snydam  v.  Jones 185 

a  &  V.  R.  R.  Ca  y.  City  of  Stock- 
ton  619 

Swan  y.  Desoreaoz 361 

Swartont  v.  Michigan  S.  L.  R.  R. 

Co. 306 

Swearinger,  Re 124 

Sweeney  y.  O'Hara 484 

Swigert  y.  Harber. 859 

Sykea  y.  MoBory 267 

Symoodsy.  Hall 64 

TableMi.  Tonael  Co.  t.  Stranahan 

93,104^106,  107 

Tkloott  y.  Marston 440 

Talcott  y.  Township  Pina  Oroya.  676 

Tanner  y.  Bennett. 638 

Tuner  y.  Tmstaes  of  Village  of 

Albion 77,  408 

Tapley  y.  Bntterfield 864 

Tarrant  y.  Swain 124,  126 


9Amm 

Tutar  T.  Spring  Creak  Go 

94,06,108,  116 

Tate  y.  Wymond. 876 

Tatory.Tator 736 

Taylor  y.  Barber 485 

Taylory.Gay 427 

Taylory.LakeShoreetaR.B.866,  357 

Taylor  y.  Longworth 480 

Taylor  v.  Moffatt 383 

Taylory.  Owen 383 

Taylor  v.  Ronyan  434 

Tefftv.  Marsh 688^  630 

Tempest  v.  Fitzgerald 606 

Ten  Eyck,  Jaduon  ex  dem«,  y. 

Walker. 359 

Terril  y.  Cockeril 61 

Territory  y.  Abeita. 317 

Terry  y.Beiry 124 

Thatcher  V.  Harlan 414 

Thatoher  y.  Haan 463 

Thayer  y.  Thayer 128 

TbeUasson  y.  Woodford 342,  343 

Thomas  v.  Atkinson 427 

Thomas  y.  Board  of  Commission- 
ers of  Clay  County 405 

Thomas  y.  Folwell 558 

Thomas  v.  Oarvan 650 

Tbomas  y.  Osborn 641,  643 

Thomas  Murphy,  Application  of.  120 

Thomaaaon  v.  State 409 

Thompson  v.  Button 247 

Thompson  v.  Garwood 551 

Thompson  v.  Leach 239 

Thompaon  y.  Page 655 

Thompson  v.  Thompson 420 

Thompson's  Caae 771 

Thomson  v.  Branch 474 

Thomson  v.  Porter 227 

Thorny.  Knapp 647,  548 

Thorn  V.  Thorn 122,  123 

Thome  y.  Cramer 504 

Thornton  y.  Mulquinne 451 

Thorold  y.  Thorold 242 

Thorpy.  Freed 116 

Thraaher  y.  Anderson 266 

Threlkelda  y.  Campbell 217 

Thurber  y.  Blackbonme 467 

Thurber  y.  Martm 14 U  389 

Thurlow  V.  State  of  Maas. .  .493,  501 

Thurman  V.  Wild 630 

Thnraton  y.  Cayenor 639,  640 

Thurston  y.  Maddocka 123 

Tieman  y.  Commercial  Bank  of 

Natehez 717 

Tilbury  y.  Barbut 736 

Tinnen  y.  Mebane 230 

Tittle  y.  Thomaa 611 

Tobey  y.  Moore 741 

Tompkina  y.  Wadley 543 

Tooley  y.  Dibble 243,  244 

Torian  y.  McClnre 391 

Towera  V.  Barrett 191 

Towle  y.  Leayitt 427 

Town  of  Centorville  y.  Woods. . .  354 


M 


Cases  Citeix 


Town  of  Walthftm  v.  Kemper. . .  350 

Townsend  ▼.  Oordon 84 

Township  of  Newlin  y.  Davis. .  •  353 
Towson  V.  Havre  de  Graoe  Bank  371 

Tradesman's  Bank  v.  Astor 645 

Train  V.  Gold 60 

Trapnall  ▼.  Richardson 54 

Tranter  y.  City  of  Sacramento. . .  364 

Tremenhere  y.  Treeillian 638 

Trident,  The 642 

Triggy.Bead 485 

Trow  y.  Vermont  Central  B.  B. 

Co 333,623,  626 

Troy  y.  Cheshire  R.  R.  Co 

113,860,  672 

Trull  y.  Eastman 653,  654 

Tmmbnll  y.  Gibbons 741 

Tmstees  of  Lonisville  y.  Gray. . .  341 
Tmstees  of  Watertown  y.  Cowen    82 

Tncker  y.  Campbell 649 

Tacker  y.  Hams 83,  323 

racker  y.  Keuuston 86 

Tnller  y.  Voght 314 

Tnnno  y.  Mwy,  The. 642 

Tnmbull  y.  Enterprise 642 

Tnraer  y.  Evans 383 

Tnmer    y.    Tnolnmne     Coonty 

WaterCo 80 

Turner  v.  Walker 687 

Torrill  v.  Boynton 378 
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OVEBBT   V.   MoGeEL 

[16  JCTiWia,  4S9.] 

In  Buuutuo  Wbit  of  Attaghkskt  o&  Exsoutzov,  a  thttiff  or  oUmt  dho&t 
ia,  aa  a  general  rule,  boand  at  hia  peril  to  take  the  debtor'a  gooda  alonef 
and  ia  guilty  of  treapaaa  for  taking  the  gooda  of  a  atranger,  even  thoogh 
aaanred  by  the  plaintiff  in  execution  that  they  are  the  property  of  the 
defendant. 

OVnCIB  MAT  IiSTT  UPON  GoODS  OF  DSFXNDANT  AKD  ThOU  OF  THIBD  PS»- 

aoN  where  they  are  ao  mixed  aa  not  to  be  readily  diatingmahed,  and  only 
becomea  liable  to  a  stranger  for  levying  ahonld  he  refnae  to  deliver  them 
to  the  rightful  owner  upon  reqneat. 
OwirsE  OF  Pbopsbtt  Levixd  upon  and  Sold  uicdvb  Writ  of  Attaohmiht 
AGAINST  Another  may  recover  auch  property  from  the  pnrohaaer,  and 
damagea  for  ita  detention. 

AonON    OF   TRK8PA88    AGAINST    OfFICIR   AND    PLAINTIFF   IN    ATTAOHMRNV 

may  be  maintained,  by  the  owner  of  property  levied  upon  and  aold  under 
a  writ  of  attachment  againat  another,  for  the  taking  of  the  property^ 
although,  when  the  attachment  waa  made,  the  property  waa  in  the  da* 
fendant  debtor'a  poaaeaaion  aa  a  loan. 

Appeal  from  Johnson  circuit  court.  The  fftoti  axe  stated  im 
{be  opinion. 

Walker  and  Oreen,  for  the  appellants. 

By  Court,  Walxzb,  J.  This  is  an  action  of  trespafle,  faioughi 
hy  McOee  against  OTerby,  a  constable,  and  others  for  fordUj 
taking  a  mule. 

The  defendants  jointly  pleaded  the  general  issue;  and  the 
defendant  Orerby  filed  special  pleas  of  justification;  the  first 
and  most  material  of  which  was  that,  as  constable,  he  leTied  an 
attachment  upon  the  mule,  haying  found  it  in  the  possession  of 
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BiggBy  the  defendant  in  attachment,  and  kept  the  mule,  under 
and  by  Tirtae  of  his  authoriiy,  until  the  return  of  the  writ. 

To  this  plea  a  demurrer  was  sustained,  and  the  defendant,  re* 
fusing  to  plead  over,  insists  here  that  the  plea  is  a  sufiSdent 
justification.  It  is  conceded  that  if  the  matter  of  defense  is 
sufficient,  the  plea  is  good  in  all  other  respects.  The  grounds 
of  the  defense  are,  that  possession  is  prima  facie  evidence  of 
title  to  a  chattel,  and  that  prima  facie  title  is  sufficient  to  justify 
the  officer  in  making  a  levy.  It  is  true  that  the  officer  must,  in 
distinguishing  the  defendant's  property  from  that  of  a  stranger^ 
rely  upon  the  ordinary  eridence  of  title  to  such  property,  amongst 
which  are  actual  possession,  use,  declarations  of  ownership,  and 
common  reputation.  And  these,  with  many  others,  give  OTi- 
dence,  more  or  less  conclusive,  of  title.  It  is  not  to  be  expected 
that  the  officer  has  personal  knowledge  of  the  property  owned 
by  the  numerous  individuals  against  whom  he  may  have  process^ 
or  that  he  can,  even  upon  inquiry,  in  many  instances,  get  any 
reliable  information;  that  goods  are  found  in  the  storehouse 
of  a  merchant,  or  a  horse  or  implement  of  husbandly  in  the 
possession  of  a  farmer,  in  the  absence  of  any  evidence  to  the  con- 
trary, furnish  such  reasonable  presumption  of  ownership.  And 
the  question  is.  Shall  the  officer  be  held  justifiable,  in  the  ab* 
sence  of  evidence  to  the  contraiy,  in  taking  the  goods  in  exe* 
cution? 

The  general  rule  as  laid  down  by  the  authorities  is,  that  the 
sheriff,  or  officer  who  executes  a  writ,  is  bound  at  his  peril  to 
take  the  debtor's  goods  alone;  and  that  he  is  guilty  of  trespass 
for  taking  the  goods  of  a  stranger,  even  though  assured  by  the 
plaintiff  in  execution  that  they  are  the  property  of  defendant: 
Farr  v.  Nettman,  4  T.  R.  633;  Glossop  v.  Pole,  3  Mau.  &  Sel. 
175;  Curtis  v.  Patterson,  8  Cow.  65;  EaskeU  v.  Sumner^  1  Pick. 
459. 

To  this  general  rule  there  is  an  exception,  to  the  effect  that 
where  the  goods  of  the  defendant  and  a  third  person  are  so 
mixed  that  they  may  not  be  readily  distinguished,  the  officer 
may  levy  upon  them,  and  only  becomes  liable  to  a  stranger  for 
levying  should  he  refuse  to  deliver  them  to  the  rightful  owner 
upon  request:  BoTid  v.  Ward,  7  Mass.  123  [6  Am.  Dec.  28]. 

The  reason  upon  which  this  distinction  rests  is  commendable 
for  its  tendency  to  encourage  the  officer  in  the  discharge  of  his 
duty,  when  acting  in  good  faith,  by  furnishing  him  protection^ 
at  least,  until  he  is  advised  that  there  exists  an  adverse  claim  to 
the  property;  and  when  viewed  practically,  the  injuiy  likely  to 
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resnlt  to  the  owner,  if  any  indeed,  is  nominal,  beoanae,  when 
the  property  is  not  in  his  possession  when  the  leyy  is  made,  as 
he  is  not  d^riTed  of  the  immediate  possession,  no  damage  is 
likely  to  result,  on  account  of  the  taking  in  the  first  instance,  to 
him,  much  less  than  to  the  defendant  in  execution;  for,  being 
possessed  of  it,  the  temporary  use  may  be  valuable  to  him.  So 
that  it  is  not  until  after  notice  of  his  claim  that  the  officer  should 
strictly  be  held  to  act  at  his  peril. 

And  when  considered  in  reference  to  our  statute,  which  pro- 
Tides  for  a  trial  of  the  right  of  property,  after  a  levy  has  been 
made,  and  before  sale^  and  of  the  effect  which  the  verdict  of  the 
jury  has  upon  the  officer's  liabiliiy,  we  should  strongly  incline 
to  hold  the  officer  justifiable,  in  the  first  instance,  for  taking  the 
property  in  execution. 

The  statute  declares  that  if  any  person  other  than  the  defend* 
ant  in  execution  shall  claim  the  properly  levied  upon,  and  shall 
give  notice  thereof  to  the  officer,  such  officer  may  summon  a 
jury  to  try  the  right  of  property;  and  if  the  property  be  found 
subject  to  the  execution,  their  verdict  shall  be  an  indemnity  to 
the  officer  in  proceeding  to  sell  the  property;  otherwise,  unless 
indemnified,  the  officer  is  not  required  to  sell  it. 

Now,  it  is  evident  that  if  the  effect  of  the  verdict  of  the  juxy, 
finding  the  property  subject  to  the  execution,  is  to  justify  the 
officer  in  selling  it,  it  must  be  because  he  is  considered  as  in  the 
lawful  discharge  of  his  duty,  up  to  the  trial  and  verdict  as  well 
as  after  it.  Because,  if  the  officer  is  to  be  held  as  a  trespasser 
for  making  the  levy,  and  up  to  the  time  of  the  trial  of  the  right 
of  property,  all  the  mischief  intended  to  be  remedied  by  the  act 
might  arise  before  the  officer  could  avail  l^imgAlf  of  the  benefit 
of  it.  For  until  after  the  levy  is  made,  no  trial  of  the  right  of 
properly  can  be  had.  The  justification  must  therefore  be  com- 
plete, extending  to  the  levy  as  well  as  the  sale.  And  such  is 
the  decision  of  the  supreme  court  of  Kentucky,  under  a  similar 
statute:  TBrril  v.  Cockeril,  8  Bibb,  258. 

And  although  the  officer  may  be  justified  in  making  a  levy 
upon  property  found  in  the  defendant's  possession,  and  in  the 
absence  of  evidence  to  the  contrary,  prima  facie  his,  it  by  no 
means  follows  that  if,  upon  demand  or  notice,  the  officer  refuses 
to  restore  the  property  to  the  true  owner  he  should  not  be  held 
as  a  trespasser  ab  initio,  as  held  in  Bond  v.  Ward,  7  Mass.  128  [6 
Am.  Dec.  28].  Nor  do  we  intend  to  question  but  that  the  owner 
of  property,  wrongfully  taken  and  converted  by  an  officer,  may 
not  pursue  and  reclaim  his  property  or  its  value,  regardless  of 
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Any  finding  of  the  jaij  upon  the  trial  of  the  right  of  pioperlrf^ 
or  whether  the  o£Bicer  is  notified  of  his  title  or  not.  The  greatest 
extent  to  which  either  could  go  would  be  to  relieye  the  officer 
from  liability  as  a  trespasser  in  suit  in  trespass  for  damages. 

But  the  officer  who  IcTies  a  writ  of  attachment  may  with 
good  reason  be  held  to  greater  strictness  in  making  his  IcTy, 
because  when  once  made,  there  is  no  means  by  statute  for  trying 
the  title  to  the  property  IcTied  upon,  but  he  must  at  his  peril  re- 
turn it  with  his  writ.  And  in  addition  to  this,  as  attachment  is 
a  preceding  in  rem;  it  is  the  defendant's  property  which  gives 
authority  to  the  court  to  proceed  to  render  judgment  and 
direct  a  sale.  The  trial  by  interpleader,  after  the  return  of  the 
writ,  it  is  true,  may  afford  to  the  claimant  some  relief,  but  gener- 
ally after  much  delay  and  expense.  In  addition  to  these  con- 
siderations, it  may  be  remarked  that  the  whole  current  of 
adjudicated  cases  is  in  favor  of  holding  the  officer  responsiblBp 
at  his  peril,  for  levying  upon  the  property  of  a  third  person. 

The  question  raised  upon  demurrer  to  the  second  special  plea^ 
which  sets  up  in  defense  a  recovery  of  the  mule  in  an  action 
of  replevin  from  a  third  person,  in  bar  of  a  recovery  in  this  suit, 
was  settled  by  this  court  when  this  ease  was  before  us  upon  a 
former  occasion:  See  Overhy  v.  McQee^  12  Ark«  164.  The  demur- 
rer was  properly  sustained. 

XTpon  the  trial  under  the  .general  issue,  the  proof  was,  in 
substance,  that  the  mule  was  the  property  of  the  plaintiff,  a 
resident  of  Texas,  who  loaned  it  to  Biggs,  the  defendant  in 
attachment,  to  ride  home,  with  instructions  after  he  got  home 
either  to  send  it  back  to  the  plaintiff,  if  an  opportunity  should 
be  offered,  or  keep  it  until  plaintiff  came  to  Arkansas;  that  the 
mule  was  levied  upon,  and  taken  from  the  possession  of  Biggs 
whilst  on  his  way,  but  before  he  reached  home. 

The  appellants  contend  that  the  plaintiff  was  not  entitled  to 
recover  in  trespass,  because  in  such  action  the  plaintiff  must 
not  only  show  a  general  property  in  the  chattel,  but  also  posses- 
sion; and  that,  although  it  may  be  true  that  the  general  prop- 
erty carries  with  it,  primafade^  a  right  to  immediate  possession 
in  most  cases,  and  consequently  is  equivalent  to  actual  posses- 
sion, in  this  case  this  prima  facie  possession  is  repelled  by 
evidence  that  the  plaintiff  had  in  fact  parted  with  his  right  to 
immediate  possession. 

It  is  very  true  that  in  some  cases  the  general  owner  of  per- 
sonal property  may  neither  be  in  the  possession  of  it  nor  entitled 
to  the  possession  of  it  at  the  time  the  trespass  is  committed; 
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and  it  is  equally  tme  that  when  such  is  the  case  the  general 
owner  cannot  maintain  trespass  for  such  injury:  1  Ch.  PL  169; 
Hume  T.  Tu/iBf  6  Blackf.  136;  as,  for  instance,  where  the  property 
is  in  the  hands  of  a  bailee  for  hire,  for  a  time  which  had  not  ex- 
pired when  the  trespass  was  committed.  Because,  as  the  general 
owner  in  such  case  has,  by  contract.  Tested  in  the  bailee  a  special 
property  coupled  with  actual  possession,  the  bailee's  right  is 
good  eyen  against  the  general  owner  for  the  time  being.  The 
inference  arising  from  the  general  ownership,  of  possession, 
is  rebutted  and  only  exists  in  reversion;  and  consequently, 
as  there  is  neither  actual  possession  nor  a  right  to  posses- 
sion in  the  general  owner,  he  cannot  maintain  trespass.  But 
wh^»  the  general  owner  merely  permits  another  gratuitously  to 
Dse  his  chattel,  such  owner  may  maintain  trespass  against  a 
stranger  for  an  injury  done  to  it  whilst  thus  held:  1  Ch.  PL 
174. 

*  In  the  case  of  Long  y.  Bledsoe,  8  J.  J.  Marsh.  807,  the  facta 
were  that  the  plaintiff  loaned  his  mare  to  a  neighbor,  against 
whom  an  execution  issued,  which  was  by  the  sheriff  levied  upon 
the  mare  whilst  in  the  possession  of  the  defendant  in  execu- 
tion. Under  this  state  of  case,  the  question  arose  whether  the 
plaintiff,  the  general  owner,  was  so  possessed  of  the  proper^ 
at  the  time  of  the  levy  as  to  entitle  him  to  maintain  trespass; 
■nd  it  was  held  "  that  the  possession  of  the  loanee  was,  in  legal 
oontemplation,  the  possession  of  the  lender." 

This  decision  is  directly  in  point,  and  is  sustained  upon  this 
sensible  groimd,  that  when  the  actual  possession  of  goods  is  in 
the  bailee,  and  is  held  by  him  as  a  mere  gratuity,  and  not  upon 
contract  under  which  he  has  acquired  rights  beneficial  to  him- 
self, and  which  he  may  assert  for  the  time  being,  even  against 
the  general  owner,  as  such  gratuitous  possession  is  merely  at 
the  sufferance  of  the  general  owner,  it  may  at  any  time  be  ter- 
minated by  him,  and  is  considered  in  legal  effect  his.  So  that, 
upon  this  ground  alone,  ther$  was  no  sufficient  ground  for  grsnt- 
ing  a  new  trial. 

Finding  no  error  in  the  judgment  and  decision  of  the  eifooii 
court,  let  it  be  affirmed. 


Pbopkbtt  Subjxct  to  AmcmaKT:  Boby  ▼.  Lalnuan^  M  Am.  Dm.  237, 

and  oitationB  in  note  thereto. 

AcnoH  OF  TasflPASS  mat  bb  Maxmtaikbi>,  whbn:  ffarri$m  t.  BerUept 
47  Am.  Beo.  578;  OAom  ▼.  BeU,  49  Id.  276;  MeCdnum  v.  WWm,  61  Id. 
1S7;  PmU  v.  ^Zcwm,  64  Id.  769,  end  referenoee  in  note  80;  Bkmn  ▼.  Oroekeron, 
Id.  203»  ehowing  that  the  Uabilify  <d  traspeeeert  is  Joint  and  eerenl;  Wmt- 
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lace  y.  ffoUf,  68  Id.  518;  Sjffnonds  v.  ffaU,  50  Id.  53,  showing  that  a  nhmS 
who  MisM  on  ezeontion  goods  of  one  not  a  debtor  is  a  treepasser,  and  that 
damages  for  separate  trespass  of  one  of  two  defendants  cannot  be  indnded 
In  a  joint  judgment  against  both:  Linard  ▼.  CroUUmd^  60  Id.  213;  HuUhim^ 
mm  y.  Lcrd^  Id.  381. 

Whbn  Lxyr  on  Pkbsonal  Propertt  Amounts  to  Satisvaction  of 
JuDOKiNT:  TrapnaU  y.  Bichardmm^  58  Am.  Deo.  838,  and  extended  note 
thereto  850,  on  satisfaction  of  judgments  and  exeoationa  l^  leyy  on  fhI 
•state  or  personal  property. 


Snideb  v.  Gbeathoubil 

[16  Abkaxias,  79.] 

Bnmrz  hat  Maintain  Action  against  his  Principal  job  Mohxt  Paxih 
where  the  surety  has  paid  a  debt  on  default  of  his  principal;  and 
this  on  the  ground  that  defendant's  assent  is  implied  in  idl  cases  whoa 
the  plaintiff  is  under  a  legal  obligation  to  pay  the  money  through  the 
default  of  another. 

Whin  Transcript  of  Record  is  Admissible  in  EyiDENCE. — ^The  record 
of  proceedings  against  an  administrator  and  his  sureties  in  one  state, 
instituted  by  one  of  the  distributees  of  an  estate  for  his  distribntiye 
■hare,  had  without  notice  to  the  administrator,  and  which  resulted  in  a 
decree  against  the  heirs  of  a  deceased  surety  for  their  proportional  part 
of  the  sum  due,  and  followed  by  supplementary  proceedings  in  executioQ 
returned  satisfied,  is  invalid  as  the  foundation  of  an  action,  in  a  sister 
state,  against  the  administrator,  for  want  of  notice;  but  it  is  admissibla 
in  an  action  against  him  by  the  heirs  for  money  paid,  as  prima  facie  eyi* 
denoe  of  the  sum  due  by  the  administrator,  of  the  obligation  of  the  heirs 
to  pay,  of  the  assent  of  the  administrator  to  the  payment,  and  of  tha 
actual  payment  of  the  money. 

SivxBAL  Heirs  or  Degbassd  Surett  can  Maintain  Joint  Action  aoainsi 
Principal  Debtor  for  money  paid  by  them  in  satisfaction  of  a  joint 
judgment  rendered  against  such  heirs. 

Appeal  from  the  circuit  coort  of  Crawford  cooniy.  The  faott 
are  stated  in  the  opinion. 

Walker  and  Oreen^  for  the  appellant. 

By  Court,  Walkeb,  J.  The  facts  necessary  to  a  proper  deter* 
xnination  of  the  questions  of  law  in  this  case  are,  that  Frederick 
Snider,  of  Hancock  county,  Kentucky,  died  intestate,  and  that 
Nicholas  Y.  Board  and  Cornelius  Snider  were  appointed  admin- 
istrators of  his  estate,  and  executed  bond  for  the  faithful  per- 
formance of  their  duties  as  such  administrators,  with  Bodolphua 
B.  Qreathouse  and  Henry  W.  Williams  as  their  sureties. 

Thereafter,  Cornelius  Snider  resigned  his  administration* 
and  by  an  order  of  the  county  court  of  said  county,  Boards 
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the  other  adiniiuBtrator»  executed  another  bond  for  the  fidthfnl 
performance  of  his  duties,  with  Philemon  Dawson,  John  Wood, 
and  Bobert  0.  Beanchamp  as  his  sureties. 

Subsequently,  Bobert  0.  Beauchamp,  who  was  appointed 
guardian  for  the  heirs  of  Frederick  Snider,  filed  a  bill  in  chan- 
cery in  the  Hancock  circuit  court,  in  Eentuckyy  against  Oor- 
ndius  Snider  Nicholas  Y.  Board,  and  their  securities,  for  an 
account  for  money  alleged  to  be  due,  upon  the  settlement  of 
the  administration,  to  the  heirs  of  Frederick  Snider,  deceased. 

At  the  time  this  suit  was  commenced,  both  the  administrators 
had  removed  from  the  state  of  Kentucky,  and  no  personal  sec^ 
Tice  of  notice  of  the  suit  was  had  upon  them,  nor  did  they 
appear  to  the  action.  After  personal  service  upon  the  securi- 
ties, and  constructive  notice  by  publication  upon  the  adminis- 
trators, such  proceedings  were  had  that  a  decree  was  rendered 
against  John  L.  Greathouse,  William  L.  Ghreathouse,  Joseph 
L.  Ghreathouse,  and  Isaac  N.  Greathouse,  heirs  of  Bodolphus 
B.  Greathouse,  one  of  the  sureties  on  the  administration  bond, 
for  the  sum  of  one  hundred  and  fifiy-seven  dollars  and  fifiy- 
two  cents,  their  proportional  part  of  the  whole  sum  due  by  the 
sureties  and  decreed  to  be  paid,  with  a  like  proportion  of  the 
costs. 

XJi>on  this  decree  an  execution  issued  against  the  defendants, 
heirs  of  Bodolphus  B.  Greathouse;  and  under  the  statute  of 
Eentud^  the  debt  was  replevied,  vrith  William  S.  Bates  as 
security  in  the  replevin  bond,  said  bond  having  the  force  and 
effect  of  a  judgment;  execution  issued  thereon  on  the  fourth 
day  of  October,  1850,  against  said  defendants,  and  Bates,  their 
secnrily,  which,  as  appears  from  the  sheriff's  return,  was  lev- 
ied upon  a  n^gro,  the  property  of  John  H.  Greathouse.  The 
return  shows  no  disposition  of  the  slave,  and  from  the  fact  that 
within  five  days  after  the  levy  the  execution  was  returned,  in- 
dorsed "  satisfied  in  full,"  it  is  fair  to  presume  that  it  was  not 
satisfied  by  the  sale  of  the  negro,  but  by  whom  it  does  not  a^ 
pear;  nor  is  it  shown,  in  the  receipt  of  the  complainant  Beau- 
champ,  who  acknowledges  the  receipt  of  the  full  amount  of  the 
debt,  by  whom  the  money  was  paid. 

To  recover  this  money  paid  as  securiiy  for  the  administrators 
under  this  decree,  the  heirs  of  Greathouse,  the  security  upon  the 
bond,  brought  this  action  in  assumpgU  in  the  Crawford  circuit 
court,  against  Cornelius  Snider  and  Nicholas  Y.  Board.  The 
declaration  contains  the  usual  money  counts.  The  action  was 
discontinued  as  to  Board,  who  was  not  served  with  process. 
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OomeUuB  Snider  pleaded  the  general  issue  and  fhe  statute  of 
limitation,  upon  which  issue  was  taken,  and  the  case  submitted 
to  the  court  sitting  as  a  jury — the  transcript  of  the  record  from 
Kentucky  being  the  only  evidence  adduced.  Judgment  was 
rendered  for  the  plaintiffs.  The  defendant  moved  for  anew 
trial,  upon  the  ground  that  the  evidence  was  not  sufficient  to 
sustain  the  finding  of  the  court  in  favor  of  the  plaintiffs.  The 
motion  was  overruled,  and  the  defendant  excepted  and  appealed. 

The  main  question  presented  is,  Is  the  transcript  of  the  ceo- 
ord  from  Kentucky  sufficient  evidence  to  fix  upon  the  defend- 
ant a  legal  liability  to  the  plaintiffs  for  the  sum  of  money 
claimed  to  have  been  paid  by  them,  on  accoimt  of  the  security- 
ship  of  their  father,  for  the  defendant? 

The  objection  to  the  admissibility  of  the  record,  or  rather  of 
the  extent  to  which  it  may  be  used,  and  to  fix  the  liabiliiy  of 
the  defendant  to  pay,  is,  that  the  decree  was  rendered  upon  the 
bond  without  actual  notice  to  the  defendant,  he  being  at  the 
time  the  suit  was  commenced  a  non-resident  of  the  state  of 
Kentucky;  and  it  is  also  contended  that,  giving  the  record  the 
full  force  and  effect  contended  for  by  the  plaintiffs,  still  it 
does  not  show  a  joint  payment  of  the  money  by  them;  and 
oonsequently,  no  joint  right  of  action  against  the  defendant. 

To  entitle  the  plaintiffs  to  recover,  they  were  required  to  prove 
the  payment  of  the  money  by  them,  and  an  express  or  implied 
assent  on  the  part  of  the  defendant  to  such  payment.  In  this 
case  there  was  an  implied  assent  growing  out  of  the  legal  liabil- 
ity of  the  security  to  pay. 

Starkie  says:  **  The  defendant's  assent  is  implied  in  all  cases 
where  the  plaintiff  is  under  a  legal  obligation  to  pay  the  money 
through  the  default  of  another;  as  when  a  security  is  compelled 
to  pay  money  on  the  default  of  his  principal: "  2  Stark.  Ev.  101. 

To  establish  the  implied  assent  to  the  payment,  and  also  to 
show  what  amount  the  security  was  required  to  pay,  the  tran- 
script of  the  record  was  introduced,  as  well  as  to  show  by  the 
return  of  process  that  the  money  was  paid.  The  bonds,  the 
amount  of  the  estate  which  came  to  the  defendant's  hands,  and 
the  balance  due  them,  as  well  as  the  decree,  the  execution,  and 
the  return  showing  that  it  had  been  paid,  all  appear  in  the 
transcript.  But  the  defendant  objects  that  it  is  not  evidence 
against  him,  because  he  was  not,  by  actual  service,  made  a  parlj 
to  the  suit. 

If  the  action  had  been  debt  upon  the  record,  the  objection 
would  have  been  good,  as  held  by  this  court  at  the  present  term 
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in  Iglfhari  t.  Iloore,  16  Ark.  46.  But  as  fhe  suit  iras  assumptU, 
and  the  sole  purpose  of  the  record  was  to  show  an  implied  assent 
growing  out  of  the  legal  obligation  to  paj  the  money  which  had 
been  paid  as  seciiritj,  through  the  default  of  the  principal  to 
pay,  the  question  is,  Does  the  same  rule  apply  as  if  the  suit  had 
been  upon  the  judgment  ?  We  think  not.  It  is  yery  evident  that 
the  securily  might  haye  been  sued  alone  upon  this  bond.  Such 
was  held  to  be  the  case  in  People  v.  MUer^  1  Scam,  83. 

In  Buch  suit  the  court  determines  the  liability  of  the  security 
to  pay;  the  breach  is  for  the  non-performance  of  the  duly  of  the 
administrator;  the  damages,  the  sum  ascertained  to  be  paid. 
No  doubt  but  that  this  sum  may  be  coerced  by  law  from  the 
securiiy;  and  shall  we  say  that  if  it  imposes  a  legal  obligation 
upon  him  to  pay  the  debt  of  his  principal,  it  is  not  suffi- 
cient evidence  to  raise  an  implied  assent  to  such  payment,  and 
an  asaumpsU  to  refund  the  money  so  paid  to  the  securiiy  ?  We 
should  say  not;  nor  do  the  decisions  cited  and  relied  upon  by 
tiie  counsel  for  the  defendant,  when  properly  restricted  to  the 
state  of  facts  under  which  the  decisions  were  made,  deny  the 
yalidily  of  the  record  for  such  purpose. 

In  the  leading  case,  Maupin  v.  Compton,  3  Bibb,  214,  Comp- 
ton,  the  assignee,  brought  suit  in  Virginia  against  Ellis,  the 
maker  of  the  note;  and  upon  the  trial  of  the  case,  the  jury 
found  that  the  debt  had  been  paid  to  Maupin,  the  assignor,  be- 
fore he  assigned  the  note  to  Compton,  and  judgment  was  ren- 
dered in  favor  of  Ellis.  Compton  then  sued  Maupin,  the 
assignor.  On  the  trial  of  this  suit,  the  only  evidence  intro- 
duced was  the  transcript  of  the  record  of  the  suit  between 
Compton  and  Ellis  in  Virginia;  of  which  suit,  however,  Mau- 
pin, the  assignor,  had  no  notice;  the  question  arose  upon  the 
admissibility  of  the  record  as  evidence.  The  court  said:  ''In 
the  present  case,  no  suit  was  necessary  against  the  obligor  (if 
the  demand  was  paid  before  the  assignment)  to  authorize  a  re- 
eovexy  against  Maupin,  the  assignor.  The  cause  of  action 
aooroed  virtually  upon  the  assignment  being  made;  nor  was  the 
hot  of  payment  matter  of  record,  but  extraneous  from  it.  The 
same  necessity  does  not,  therefore,  exist  in  this  that  did  in  the 
former  case,  to  make  the  record  evidence." 

It  vnll  readily  be  perceived  that  the  record  was  excluded  as 
eridence  in  this  case  because,  the  payment  having  been  made  to 
Haiq^in  before  the  assignment,  a  right  of  action  accrued  at  the 
time  the  assignment  was  made,  wholly  independent  of  the  de- 
termination of  the  suit  in  Virginia.    But  in  the  case  before  us, 
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the  obligation  to  pay,  on  the  part  of  the  piincipal,  axoae  upon 
the  asaessment  of  the  damages  by  reason  of  the  breach  of  the 
condition  of  his  bond,  and  the  payment  of  the  money  for  hizn 
by  his  securities. 

There  is  another  chiss  of  cases,  in  which  notice  has  been  held 
necessary  in  order  to  make  the  record  eyidence  sufficient  to  en- 
title the  plaintiff  to  recoyer,  relied  upon  as  authority.  They  are 
where  suit  is  brought  upon  tiie  warranty  of  title  upon  eyiotion 
by  a  paramount  title.  The  decisions  go  to  the  extent  that  the 
record  of  the  CTiction  is  sufficient  evidence  of  an  eviction,  whether 
the  grantor  had  notice  of  the  suit  under  which  the  eviction  waa 
had  or  not,  but  not  of  paramount  title.  In  both  these  classes 
of  cases  the  legal  liability  upon  the  assignor  and  the  grantor 
are  contingent,  and  arise  solely  upon  the  contingency  that  the 
money  cannot  be  made  out  of  the  payor,  or  that  the  grantee 
has  been  evicted  by  a  paramount  title. 

But  the  liabiliiy  of  the  security  upon  tixe  bond  is  joint  and 
several,  and  although  he  cannot  have  his  recourse  over  against 
his  principal  until  he  has  paid  the  debt,  still  he  is  liable  over  to 
the  creditor  in  the  first  instance;  and  upon  the  payment  of  the 
debt  after  it  becomes  due,  if  it  is  liquidated,  or  after  its  liquida- 
tion,  if  not  so,  according  to  the  terms  of  the  contract,  whether 
by  process  of  law  or  not,  an  obligation  is  raised  to  pay  the  same. 
Suppose  the  bond  had  been  for  the  payment  of  a  specific  sum 
of  money;  after  the  bond  fell  due  an  obligation  would  rest  both 
on  the  principal  and  the  security  to  pay,  and  the  security  might 
do  so  without  suit.  In  that  event  he  would  have  to  prove  the 
execution  of  the  bond,  by  which  he  became  security  for  the  de* 
fendant,  and  the  payment  of  the  money  to  the  obligee.  But 
where  the  obligation  was  to  perform  a  duty,  upon  a  failure  to  do 
which  a  legal  liability  accrued  in  damages  for  a  breach  of  duty,  if 
the  security  should  undertake  to  pay  what  might  be  claimed  as 
damages  without  a  suit,  we  presume  he  would  do  so  at  his  peril, 
and  would  be  required,  in  a  suit  against  the  principal,  not  only 
to  show  that  he  was  security  upon  the  bond,  but  also  that  the 
damages  were  really  due.  When  sued,  however,  and  his  liabil* 
ity  and  character  as  security  brought  into  question,  as  well  as 
the  amount  which  he  shall  be  required  to  pay,  it  would  seem 
but  just  that  the  record  evidence,  which  was  held  sufficient  to 
impose  a  legal  liability  on  him  to  pay,  and  his  actual  payment 
under  the  process  of  the  court,  would,  if  not  conclusive,  at  least 
be  prima  fade  evidence  of  his  liability' to  pay,  and  that  he  was 
such  security.     Suppose  the  principal  be  dead,  vnth  no  legal 
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nopresentatiTey  or  that  he  has  absconded  to  parts  unkiiowny  and 
his  secmiiy  has  been  sued  and  made  to  pay  his  debt,  if  we  were 
to  hold  that  the  security  could  not  hold  his  estate  liable  upon 
the  recoTerj  had  against  him  as  security,  he  WQuld  not  only  be 
required  to  prore  that  he  had  paid  the  money,  but  also  that  the 
damages  assessed  were  properly  due  and  chargeable.  The  re- 
sult would  be  that  these  facts  must  again  be  submitted  for  re- 
iuTestigation  to  some  other  court  or  juxy,  who,  under  a  new  or 
different  state  of  facts  arising  upon  the  evidences  then  adduced, 
might  determine  that  the  principal  was  chaigeable  with  a  less 
9nm  than  that  recoTcred  against  him,  and  if  he  is  to  be  bound 
by  this,  the  security  would,  in  good  faith,  under  the  judgment 
of  the  court,  be  compelled  to  pay  money  which  he  could  neyer 
recover  from  his  delinquent  principaL  In  view  of  the  equitable 
nature  of  the  demand  of  a  security  against  his  pxincipal  for 
money  paid,  we  cannot  hold  such  to  be  the  law,  and  in  support 
of  the  conclusions  at  which  we  have  arrived  upon  principle 
tiiere  are  several  adjudged  cases  to  which  we  will  briefly  refer. 

In  8coU  V.  Cleveland,  3  T.  B.  Mon.  62,  it  was  held,  in  an  action 
of  assumpsit  by  the  assignee  of  a  note  against  the  assignor,  that 
the  transcript  of  a  judgment,  rendered  in  the  state  of  Indiana, 
in  faYor  of  the  maker,  was  admissible  evidence  in  a  suit  against 
the  assignor. 

In  Barr  v.  Grots,  4  Wheat  218,  Judge  Stoiy  takes  the  dis- 
tinction between  the  admissibility  of  the  record  when  the  right 
dUumed  is  founded  upon  the  record  recovery,  and  when  intro- 
•dnced  as  part  of  a  chain  of  evidence  in  the  case.  He  says:  *'It 
IB  true  that,  in  general,  judgments  and  decrees  are  evidence  only 
in  suits  between  parties  and  privies.  But  the  doctrine  is  wholly 
inapplicable  to  a  case  where  the  decree  is  not  introduced  as  per 
me  binding  upon  any  rights  of  the  other  party,  but  as  an  in- 
troduotoiy  fact  to  a  link  in  the  chain  of  the  plaintiff's  title.'' 

And  Mr.  Greenleaf,  in  his  work  on  evidence,  says:  "A  judg« 
ment  when  used  by  way  of  inducement,  or  to  establish  a  col- 
lateral fact,  may  be  admitted,  though  the  parties  are  not  the 
«ame.  Thus,  the  record  of  a  conviction  may  be  shown  in  order 
to  prove  the  l^gal  infamy  of  a  witness;  so  it  may  be  shown  in 
order  to  let  in  the  proof  of  what  was  sworn  at  tiie  trial,  or  to 
jnstify  the  proceedings  in  execution  of  the  judgment.  So  it  may 
be  used  to  show  that  the  suit  was  determined,  or,  in  proper 
cases,  to  prove  the  amount  which  a  principal  has  been  com- 
pelled to  pay  for  the  default  of  his  agent,  or  the  amount  which 
a  surely  has  been  compelled  to  pay  for  the  principal  debtor; 
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andy  in  general,  to  show  the  fact  that  the  judgment  was  actoally 
rendered  at  such  a  time,  and  for  such  amount:"  1  Qreenl.  Et. 
627. 

These  authorities  clearly  show  that  the  record  is  admissible 
for  such  purpose,  without  reference  to  the  fact  as  to  whether  it 
should  be  considered  as  conclusive  or  only  prima  facie;  prob- 
ably the  latter,  as  would  appear  from  several  decisions  directly 
in  point.  Hagerthy  t.  Bradford^  9  Ala.  571,  was  a  suit  in  a#- 
swmipsiJt  by  the  indorsee  against  the  indorser,  after  a  failure  to 
recover  of  the  maker  of  the  note,  the  assignor  having  had  no 
notice  of  the  suit  against  the  maker.  Goldthwaite,  J.,  after 
considering  the  question  in  cases  where  notice  has  been  given 
to  the  assignor,  proceeds:  "  But  what  is  the  rule  when  no  notice 
has  been  given?  In  ScaJtes  v.  Wilson^  9  Leigh,  473,  the  as- 
signee of  a  bond  in  Virginia  submitted  his  action  against  the 
obligor  to  arbitration,  and  it  was  awarded  in  favor  of  the 
obligor,  on  account  of  set-offs  against  the  assignor.  On  a  suit 
against  the  assignor,  he  insisted  that  he  was  not  bound  by  the 
judgment  on  the  arbitration,  but  the  court  held  it  was  prima 
facie  obligatory  upon  him.  In  Train  v.  Oold^  5  Pick.  880, 
one  not  connected  with  a  suit  had  undertaken  to  indemnify  an 
officer  for  a  levy,  and  he  was  held  prima  facie  bound  by  a 
judgment  against  the  officer,  although  obtained  without  notice 
to  the  indemnitor.  These  cases,"  says  the  judge, ' '  will  authorise 
ns  in  the  conclusion  that  the  judgment  in  favor  of  the  maker, 
upon  the  merits  of  the  note,  is  in  all  cases  prima  facie  evidence 
against  the  indorser,  and  that  it  rests  with  him  to  show  the  de- 
fense then  interposed  was  invalid." 

In  the  case  of  State  v.  Colerick,  8  Ohio,  488,  the  court 
said:  "We  take  the  distinction  to  be,  that  where  the  securi* 
ties  have  notice  of  the  suit,  and  may  or  do  make  defense, 
the  judgment  against  the  principal  is  conclusive  against  them. 
When  such  notice  is  not  given,  the  judgment  against  the  prin- 
cipal is  prima  facie  only.  It  may  be  impeached  for  collusion 
or  mistake;  but  until  so  impeached,  it  is  sufficient  to  entitle 
the  plaintiff  to  recover  the  amount  for  which  it  is  rendered." 

In  Cobb  V.  Haynes,  8  B.  Mon.  187,  the  precise  question  came 
up  that  is  presented  in  this  case.  It  was  a  suit  in  Kentucky  to 
recover  part  of  the  sum  paid  by  another  security,  who  had  been 
sued  and  compelled  to  pay  the  whole  amount  decreed  to  be  due 
from  the  administrator  to  the  heirs  of  the  intestate.  The  first 
question  was  whether  the  record  was  evidence  that  the  defend- 
ant was  a  co-security  upon  the  administration  bond  with  the 
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tfoznplaiiianty  and  it  was  held  that  the  copy  of  a  recozd  from  a 
court  in  Yiiginia,  properly  certified  and  containing  a  copy  of 
the  bond,  pniporting  to  be  signed  by  the  defendant,  and  not 
denied  otherwise  than  by  stating  his  want  of  recollection  that 
he  had  ever  signed  it,  should  be  taken  as  conclusiye  evidence 
of  the  fact  of  his  signature,  and  touching  the  effect  of  the  judg- 
ment upon  the  rights  of  the  parties.  It  was  further  held  that 
the  record  was  evidence  of  the  pendency  of  the  suit  in  Yirginia, 
and  the  decree  thereon  rendered  is  prima  facie  evidence  of  the 
extent  of  the  liability  of  the  co-security,  and  of  the  liability  of 
the  party  sued  in  Kentucky  as  co-security  in  the  administra- 
tion. 

The  record  in  the  case  .bef  ore  us  contains  a  copy  of  the  bond 
and  all  the  proceedings  in  the  administration;  and  was,  in  our 
opinion,  prima  facie  at  least,  sufficient  evidence  of  the  sum 
found  due  by  the  defendant  as  such  administrator,  and  which 
the  plaintiffs,  as  securities,  were  required  to  pay.  And  also  of 
every  other  fact  necessary  to  raise  an  implied  assent,  on  the 
part  of  the  defendant,  to  the  payment  made  by  the  plaintiffs; 
and  we  are  further  of  opinion  that  the  process  of  execution,  and 
the  return  and  receipts  upon  it,  sufficiently  show  the  actual  pay« 
ment  of  the  money. 

The  remaining  question  to  be  considered  is,  whether  such 
payment  was  a  joint  payment,  or  such  as  will  entitle  the  plaint- 
iffs to  Tnaintain  a  joint  action  for  the  sum  paid. 

These  plaintiffs  were  the  heirs  of  Bodolphus  B.  Gxeathouae. 
Their  liability  to  pay  arose  upon  the  fact,  we  must  presume, 
that  his  estate  came  into  their  hands;  otherwise  they  would  not 
have  been  responsible.  It  was  their  joint  debt,  then,  as  his 
heirs.  The  judgment  was  against  them,  and  although  the  exe- 
cution also  issued  against  their  seomrity  in  the  replevin  bond,  it 
18  but  just  to  presume  that  the  money  was  paid  by  the  princi- 
pals, and  as  they  were  jointiy  liable  that  it  was  a  joint  payment. 
Chief  Justice  Savage,  in  OouJd  v.  Oculd,  8  Oow.  170,  remarks: 
"It  is  nothing  to  the  defendants  whether  the  funds  out  of 
which  the  debt  was  paid  be  joint  as  between  securities,  or  sev- 
eral as  to  each.  That  is  the  concern  of  those  only  who  own 
the  fund." 

And  the  doctrine  laid  down  in  LiUer  v.  fforsey,  2  Ohio,  211, 
and  in  Jpplei&n  v.  Baacom,  8  Met.  169,  sustains  tiiis  view  of  the 
question,  and  shows  that  the  objection  is  not  well  taken. 

This  question  comes  up  upon  exceptions  to  the  opinion  of  the 
eourt  upon  motion  for  a  new  trial;  and  upon  a  fair  considera- 
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iron  of  the  whole  oase,  we  think  Bnbstaniial  jnstioe  has  been 
done. 
Affirmed. 

SooTT,  J.,  absent. 

Suiunrr  mat  MAZMTAiir  AonoK  AGAzim  ms  PBnrcuPALy  whut:  Bomlwagm 
T.  Bobimon,  68  Am.  Deo.  117;  ntretj  having  ntiafiad  Jndgnunt  wliibh  hia 
principal  wm  legally  boond  to  pay  Is  entitled  to  reooTer  Judgment  agaiaea 
Urn:  PHe  r.  JlicDimald,  54  Id.  007,  and  enthoritiee  cited  in  note  698;  eaia- 
ties  Jointly  paying  Jadgment-agsinet  them  may  ane  Jointly»  in  equity,  the  heiia 
of  a  deoeaaed  oo-aorety  for  contribution:  Fletcher  t.  Jaekmrn,  66  Id.  08»  anA 
notea  thereto  107. 

ApMTiwntTLrrT  ov  Bboobd8  in  Evmavoi.— Tranaoripti  from  alatar  atatees 
McCraney  t.  Bemmm,  54  Am.-  Dec  194;  Domaldmm  t.  PkaUpt^  66  Id.  61^ 
Blaiughier  r,  OunmHghamt  60  Id.  463,  and  referencea  to  ooUaotad  eaaea  in  nota 
460.  And  in  the  aame  atate,  aee  Kenan  r,  HoUowaif^  50  Id.  162;  Strimger  T. 
Jaeobe^  Id.  221;  Lynch  ▼.  BaxUr^  51  Id.  735;  Jchntom  t.  Jeniiinget  60  U 
328;  Snodgran  ▼.  Branch  Bank,  Id.  505. 


CiminNaHAM  v.  Ashley. 

[16  Amxambam,  181.] 

Wmnui  Appxllati  Coubt  Beyxbsbs  Dsobsb  and  Bemanm  Oaubb  to  tfaa 
lower  coort  for  farther  prooeedinga,  that  court  can  only  carry  into  efieet 
the  mandate  of  the  appellate  court  ao  far  aa  its  direction  eztenda;  hut 
the  lower  court  ia  left  free  to  make  any  order  or  direction  in  the  further 
progreee  of  the  caae,  not  inconaiBtent  with  the  dedaion  of  the  appellata 
oourtk  aa  to  any  question  not  preaented  or  aettled  byanch  dedaion. 

Zv  Sun  BxioRB  Apfbllatx  Coubt  to  Rbootbb  Land  ov  WmoH  CujUAjn 
HAS  bxbn  DzssBiaxD,  a  recovery  ia  neceaiarily  followed  by  the  reaulting 
eonaequence  of  a  right  to  the  rente  and  ptofita  of  the  land  during  tba 
wrongful  and  fraudulent  diBseiain  of  the  complainant;  and  no  expreaa 
daim  to  rente  and  profita  need  be  aet  up  in  the  bill,  aa  no  dlatinct  laaaa 
can  be  taken  upon  it;  but  they  may  be  reooTered  In  the  oourt  below, 
under  the  general  prayer  of  reUet 

Bill  in  equity  io  reooyer  the  posseaaion  of  certain  land,  and 
the  xenta  and  profita  thereof.    The  fitota  are  stated  in  the  opinion* 

By  Oonrt,  Walxeb,  J.  This  case  came  before  ns  at  the  last 
term  of  the  court  upon  cross-appeals,  and  an  opinion  was  then 
deliTcred.  After  which,  upon  petition  of  the  defendants,  a  re- 
consideration was  granted  to  that  part  of  the  opinion  which 
decided  the  questions  of  law  arising  upon  the  appeal  of  Oun- 
ningham's  heirs. 

The  questions  of  law  arising  upon  the  appeal  of  the  com* 
plainants  from  the  decision  of  the  court  grew  out  of  a  motion^ 
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made  hy  oomplainants  at  the  time  of  taking  their  flnal  decree 
for  the  land,  for  a  reference  to  the  master  to  take  an  account  of 
the  rents  and  profits  on  the  land,  and  to  report.  This  motion 
was  OTermled,  upon  the  ground  that  the  allegations  in  the  bill 
had  not  laid  the  proper  basis  for  such  account.  From  which 
dedsion  the  complainants  appealed. 

Ptdiminaiy  to  this,  the  question  was  made  by  counsel, 
whether,  as  tiiis  court  in  its  directions  to  the  circuit  court,  when 
the  case  was  before  us  upon  a  former  appeal,  made  no  reference 
of  the  question  of  rents  and  profits,  that  court,  upon  the  return 
of  the  cause  for  further  proceedings  in  conformity  with  the 
opinion  of  this  court,  could  do  more  than  to  carry  into  effect 
the  specific  decree  indicated  in  the  mandate  to  that  court. 

We  think  it  Terj  well  settted  that  the  circuit  court  could  not, 
so  far  as  the  direction  extended;  but  the  question  of  rents  and 
profits  was  not  then  presented  for  our  consideration;  no  ques* 
tion  of  law  was  either  discussed  or  settied  with  regard  to  it; 
and  consequentij  the  circuit  court  was  left  free  to  make  any 
order  or  direction  in  the  further  progress  of  the  case  not  in- 
consistent with  the  decision  and  direction  of  this  court. 

The  allegations  in  the  complainant's  bill  are  not  Tery  full  and 
distinct  with  regard  to  the  extent  of  the  adverse  possession  held 
by  the  defendants,  and  there  is  no  distinct  claim  set  up  by  the 
complainants,  in  their  bill,  to  rents  and  profits;  nor  is  there  any 
specific  prayer  for  relief  touching  the  same.  So  that  unless 
rents  and  profits  result  necessarily  from  the  decision  of  the 
court  upon  the  allegations  of  a  fraudulent  and  wrongful  dis- 
seisin in  faTor  of  the  complainants,  and  could  become  the  sub- 
ject of  litigation  and  contest,  notwithstanding  a  decision  in 
faror  of  the  complainants  as  to  the  titie  and  tiie  wrongful  dis- 
seisin, in  order  to  entiUe  the  complauoants  to  recover,  it  would 
become  necessary  to  make  a  distinct  averment  and  claim  to 
rents  and  profits  which  might  be  decreed  under  the  general  as 
well  as  under  a  specific  prayer  for  relief.  And  the  whole  quea- 
tion  seems  to  be  narrowed  down  to  this  inquiry. 

The  question  then  is.  What  is  the  legal  effect  of  a  claim  to 
land  of  which  the  claimant  has  been  disseised?  This  question 
has  been  answered  by  several  decisions,  fully  in  point,  to  which 
we  will  refer. 

In  Oreen  v.  Biddle,  8  Wheat.  1,  it  was  held  that  at  common 
law,  whoever  takes  and  holds  possession  of  land  to  which  an- 
other has  a  better  titie,  whether  he  be  a  bona  fide  or  a  mala  fide 
possessor,  is  liable  to  the  true  owner  for  all  rents  and  profits 
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which  he  has  received;  but  the  disseisor,  if  he  is  a  bona  fide 
occupant,  may  recoup  the  value  of  the  meliorations  made  by 
him  against  the  claim  for  damages.  That  equity  allows  an  ao* 
count  for  rent  in  all  cases  from  the  time  the  title  accrued  (pro- 
vided it  does  not  exceed  six  years),  unless  under  special  ciroom- 
stances,  as  where  tiie  defendant  had  no  notice  of  the  plaintiff's 
title,  or  where  there  has  been  laches  in  the  plaintiff  in  not  aa- 
serting  his  title,  etc.,  in  which  and  similar  cases  the  account 
for  rents  is  confined  to  the  time  of  filing  the  bill;  and  the  court 
concludes  this  branch  of  tiie  case  by  saying:  "A  right  to  land 
essentially  implies  a  right  to  the  profits  accruing  from  it,  sinoe 
without  the  latter  the  former  can  be  of  no  value.  Thus  a 
devise  of  the  profits  of  land,  or  even  a  grant  of  them,  will 
pass  a  right  to  the  land  itself:  Shep.  Touch.  98;  Oo.  Lit.  4. 
'For  what,'  says  Lord  Coke,  'is  the  land  but  the  profits 
thereof?'" 

And  so  this  court  held  in  WaOdns  v.  Wa88dl,  16  Ark.  92,  that 
''a  grant  of  rents  and  profits  entitled  the  purchaser  to  enter 
upon  and  take  possession  of  the  land  itself."  In  Emerwn  v. 
Thompson,  2  Pick.  487,  it  was  held  that  the  right  to  mesne 
profits  was  a  necessary  consequence  to  a  recovery  of  the  estate. 

And  Lord  Eldon  said,  in  Pulieney  v.  Warren,  6  Ves.  87 : "  When 
the  decree  for  title  or  judgment  in  ejectment  is  obtained,  the 
plaintiff  has  all  natural  justice  on  his  side,  both  in  law  and 
equity,  to  the  possession  from  the  moment  he  made  the  demand, 
and  if  so,  the  mesne  profits  are  consequential  upon  his  obtaining 
possession." 

These  authorities  show  conclusively  that  the  right  to  the 
rents  and  profits  of  the  land  necessarily  follows  the  reooveiy  as 
a  consequence  resulting  from  it;  and  if  that  be  the  case,  it  is 
very  evident  that  no  express  claim  to  rents  need  be  set  up  in 
the  bill;  nor,  indeed,  can  any  question  arise  with  regard  to  rents 
that  might  not  as  well  arise  with  regard  to  interest  upon  the 
rendition  of  a  judgment.  When  a  contract  is  proved  and  judg- 
ment rendered  upon  it,  the  law,  as  a  consequence,  without  any 
averment  or  demand  for  interest,  gives  the  right  to  take  judg- 
ment for  interest  for  the  detention  of  the  debt.  And  so  in  a 
suit  to  recover  real  estate,  when  it  is  ascertained  that  the  plaintiff 
has  been  disseised  of  his  freehold  by  the  defendant,  and  that  the 
land  is  the  plaintiff's,  the  law  fixes  the  right  to  rents  and  profits 
for  the  detention  and  use  of  the  land,  as  it  does  for  the  deten- 
tion of  money  due  upon  a  contract.  In  the  latter  case  the  law 
fixes  the  rate  of  interest;  in  the  first,  the  value  of  the  rents  and 
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profits  is  left  to  be  ascertained  by  evidence  upon  an  inqniiy  for 
that  purpose,  having  regard  to  the  length  of  time,  the  value  of 
the  property,  and  perhaps,  where  the  occupant  is  bona  fide  such^ 
to  recoup  the  value  of  improvements  against  damages  for  rents. 

The  point  of  analogy  between  the  case  of  a  judgment  in  debt 
and  in  ejectment,  for  which  we  contend,  is  this:  that  when  the 
act  of  indebtedness  is  ascertained,  the  right  to  interest  follows 
without  an  averment  that  it  is  claimed;  and,  upon  the  like  prin- 
ciple, when  the  right  to  the  land  and  the  disseisin  are  settled^ 
rents  and  profits  for  the  use  of  the  same  are  recoverable,  as  inci- 
dent to  the  determination  of  the  right  to  the  land. 

There  was,  therefore,  in  our  opinion,  no  necessity  for  a  spe- 
cific allegation  in  the  bill  for  rents  and  profits;  no  distinct  issue 
could  have  been  taken  upon  it;  and  whether  the  question  should 
be  considered  before  the  court  upon  allegations  and  proof,  or 
before  the  master,  the  only  question  would  be  the  nature  of  the 
tenancy,  the  length  of  time  it  was  held  adversely,  and  the  value 
of  the  improvements.  These  facts  being  ascerteined,  the  court 
would  determine,  upon  application  of  the  law  arising  upon  them, 
what  decree  it  should  render,  and  under  the  prayer  for  general 
felief  decree  accordingly. 

The  case  of  Dormer  v.  Ibrteaque^  8  Atk.  124,  vras  not  so  dear 
A  case  as  this.  In  that  case  the  bill  was  filed  for  the  discoveiy 
of  a  deed,  under  which  Dormer  claimed,  and  that  the  same 
might  be  forthcoming  on  the  trial  at  law  of  an  action  of  eject- 
ment, and  for  general  relief.  Nothing  was  said  about  rente;  it 
was  not  even  a  suit  for  the  recoveiy  of  land;  but  to  discover  the 
title  papers  to  land.  The  plaintiff  subeequentiy  obtained  judg- 
ment in  ejectment,  and  a  supplemental  bill  was  filed  to  recover 
rents  and  profits.  Lord  Hardwicke  said  in  that  case  that,  the 
supplemental  bill  aside,  the  original  bill  was  sufficient,  ''and 
extended  to  everything  then  insisted  upon  by  the  plaintifh,  and 
that  he  ought  not  to  confine  them  to  the  single  matter  of  pro- 
ducing the  deeds  upon  the  trial."  And  the  counsel,  throughout 
the  argument  of  that  case,  conceded  that  if  the  bill  had  been  to 
recover  the  land,  and  not  to  discover  the  tiUe  deed,  the  right  to 
recover  the  rents  and  profits  would  have  been  desr;  but  only 
contended  that,  as  such  was  not  the  scope  and  object  of  the  bill, 
the  rents  and  profits  were  not  recoverable  in  that  suit  under 
the  prayer  for  general  relief. 

We  are  satisfied,  therefore,  that  the  motion  to  refer  the  mat- 
ter of  account  for  rents  to  the  master  should  have  prevailed, 
and  for  this  error,  the  judgment  and  decision  of  the  circuit 

Am.  Dio.  Voi^  LXni— 5 


66  Grdcmett  v.  Witherington.         [Arkansas, 

court  mnBt  be  reyersed,  and  the  cause  be  remanded,  with  inr- 
Btructions  to  entertain  the  motion  and  refer  the  matter  of 
oount  for  rents  and  profits  to  the  master. 

EsQUSHy  0.  J.,  not  sitting. 


GBIMMKrr  V.  WiTHEBINOTOK. 

[16  Amkmxuam,  877.] 

Domxculb  of  Father  is,  in  legal  contemplaUon,  the  domicile  of  hb  minor 
children. 

If  Fathxr  is  Domicilkd  and  Dibs  in  Onb  Stats,  and  a  goaidian,  Uiw* 
folly  entitled  to  the  care  and  custody  of  his  minor  children,  is  there  ap- 
pointed for  them,  they  cannot  legally  change  their  domicile  to  another 
state,  so  as  to  divest  their  guardian  of  their  care  and  custody. 

If  Minob  Children  or  Deceased  Father  Domiciled  in  Another  Stati 
AT  Time  of  his  Death  remove  from  that  state  to  another,  and  a  foreign 
guardian  is  appointed  in  the  latter  for  them,  such  foreign  guardian,  witb- 
out  proof  that  the  minors  were  legally  domiciled  in  the  state  to  whidk 
they  have  removed,  cannot  recover  their  property  from  the  domeetie 
guardian,  nor  the  distributive  share  of  their  father's  estate  from  hia  ad* 

I       ministrators. 

IiMiSLATiyB  Enactments  mat  Empower  Court  to  order  a  domestio  admin- 
istrator, having  in  his  hands  the  distributive  share  of  an  estate  belonging 
to  minor  ohildren  legally  domiciled  in  a  foreign  state,  to  pay  the  sama 
over  to  the  foreign  guardian  appointed  for  the  minora  in  such  state. 

Appeal  from  the  circuit  court  of  Union  county.  The  opinion 
states  the  facts. 

Hardy  and  Carleton,  for  the  appellants. 

Lyon,  for  the  appellees. 

By  Court,  English,  C.  J.  In  October,  1858,  Madin  Grim- 
mett  filed  a  petition  in  the  probate  court  of  Union  county,  repre* 
senting  that  he  had  been  appointed  by  the  county  court  of 
Jasper  county,  in  the  state  of  Texas,  guardian  of  Newton  S., 
Alvin  M.,  Lucetta  C,  and  Henrietta  B.  Witherington,  minor 
heirs  of  James  Witherington,  deceased,  who  died  intestate  in 
said  county  of  Union;  that  he,  the  petitioner,  was  the  hus- 
band of  Catherine  L.,  daughter  of  said  James  Witherington; 
that  Augustus  L.  Witherington  and  William  A.  Bing  were  the 
the  administrators  of  said  James  Witherington,  deceased;  that 
the  remaining  heirs  of  said  James  Witherington  were  four  mar- 
ried daughters,  whose  names  and  the  names  of  whose  husbands 
are  stated;  that  several  of  the  heirs  had  receiyed  from  theis 
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deceased  father  certain  sunis  by  way  of  advancement,  which  are 
let  forth;  that  the  debts  of  the  deceased  had  been  paid,  and 
that  upon  the  last  settlement  of  the  administrators  with  said 
probate  court  there  remained  a  balance  in  their  hands  of  six 
thousand  and  forty-seven  dollars  and  thirty-five  cents.  Prayer, 
that  the  court  order  the  administrators  to  pay  over  to  the  peti- 
tioner the  amount  due  him  as  such  guardian,  and  also  the 
sum  due  to  him  in  right  of  his  wife,  Catherine  L. 

The  petitioner  accompanied  his  petition  with  a  duly  certified 
tianscript  of  the  record  of  the  county  court  of  Jasper  couniy, 
in  the  state  of  Texas,  showing  his  appointment  as  guardian  of 
said  minor  heirs. 

From  this  transcript  it  appears  that  on  the  thirtieth  of 
August,  1852,  Grimmett  presented  his  petition  to  said  county 
court  of  Jasper  county,  Texas,  praying  to  be  appointed  guar- 
dian of  the  persons  and  estates  of  Alvin  M.,  Lucetta  C,  and 
Henrietta  B.  Witherington,  minors  and  heirs  of  James  Wither- 
ington,  deceased;  and  it  appearing  to  the  satisfaction  of  the 
court  that  said  minors  were  under  the  age  of  fourteen  years, 
and  legal  notice  of  said  application  having  been  given,  and 
there  being  no  exceptions  to  the  petition,  it  was  ordered  by  the 
court  that  Grimmett  be  appointed  guardian  of  the  persons  and 
estates  of  said  minors,  on  his  entering  into  bond,  with  good 
and  sufi&cient  securities,  in  the  sum  of  six  thousand  dollars,  for 
the  &ithful  performance  of  his  duties,  etc.  Whereupon  Grim- 
mett executed  the  bond  required,  which  was  approved;  he  also 
made  the  affidavit  required,  and  the  court  ordered  letters  of 
guardianship  to  be  issued  to  him. 

It  further  appears  from  the  transcript  that  on  the  same  day 
Newton  S.  Witherington,  a  minor,  over  the  age  of  fourteen 
years,  appeared  before  said  county  court  of  Jasper  county,  and 
made  choice  of  Grimmett  as  guardian  of  his  person  and  estate; 
and  upon  Grimmett  entering  into  bond,  and  making  the  affida- 
vit required,  he  was  appointed  guardian  of  said  Newton  S.,  and 
letters  ordered  to  be  issued  to  him  accordingly. 

On  the  hearing  of  the  cause  in  the  probate  court  of  Union 
county,  the  court  rendered  the  following  decree:  **Came  Mac- 
lin  Grimmett,  in  the  right,  and  as  guardian,  etc.,  and  presented 
his  petition,  praying  an  order  of  distribution  of  said  estate,  and 
an  order  authorizing  him  to  remove  the  portion  of  said  minor 
heiiSy  etc.,  that  should  be  adjudged  to  them  in  said  distribu- 
tion, to  the  county  of  Jasper,  in  the  state  of  Texas,  and  there- 
upon filed  and  exhibited  in  open  court  a  regularly  certified 
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transcript  of  his  appointment  and  qualification  as  guardian  of 
said  minors,  in  the  county  and  state  aforesaid,  where  said  minor 
heirs  reside:  whereupon,  John  C.  Bing,  as  domestic  guardian 
of  said  minors,  appeared  in  open  court  and  consented  that  aa 
order  and  decree  of  this  court  should  be  entered  according  to 
the  prayer  of  petitioner;  but  said  Augustus  L.  Witherington, 
one  of  said  administrators,  objected  to  the  right  and  authorily 
of  petitioner  to  sue  as  foreign  guardian  of  said  minor  heirs,  be- 
cause the  said  John  C.  Bing  is  their  regularly  appointed  guar- 
dian in  this  state;  and  after  argument  of  counsel,  the  court  finds 
that  petitioner's  right  and  authority  to  prosecute  this  suit  in 
right  of  his  wife,  and  as  foreign  guardian  of  Newton  S.  With- 
erington,  is  sufficient;  and  it  appearing  that  under  a  former 
order  of  this  court  the  slaves  belonging  to  said  estate  were 
ordered  to  be  sold  for  the  purpose  of  distribution,  etc.,  and 
that  the  proceeds  of  sale,  etc.,  amount  to  the  sum  of,"  etc. 

The  decree  then  proceeds  to  state  the  sum  to  be  distributed, 
and  the  amount  ascertained  by  the  admissions  of  the  parties  to 
have  been  received  by  the  married  daughters  by  way  of  advance- 
ment, and  orders  the  administrator  to  pay  over,  for  the  benefit 
of  each  distributee,  the  share  of  the  fund  ascertained  to  be  due 
to  him  or  her.  And  particularly,  that  they  pay  over  to  Grim* 
mett,  in  right  of  his  wife,  the  sum  allotted  to  her;  and  also 
that  they  pay  over  to  him,  as  foreign  guardian  of  Newton  S. 
Witherington,  the  portion  of  the  fund  due  to  him,  and  that  he 
have  privilege,  as  such  guardian,  to  remove  the  same  to  Jasper 
county,  Texas. 

But  it  was  further  decreed  that  the  administrators  pay  over 
to  John  0.  Bing,  as  domestic  guardian  of  the  minor  heirs, 
Lucetta  C,  Alvin  M.,  and  Henrietta  B.  Witherington,  the  por- 
tions of  the  fund  distributed  to  them;  and  Grimmett  excepted 
to  so  much  of  the  decree  as  withheld  from  him,  as  such  foreign 
guardian,  the  shares  of  these  three  minors,  and  took  a  bill  of 
exceptions  setting  out  the  evidence. 

It  does  not  appear  from  the  bill  of  exceptions  that  any  evi- 
dence was  introduced  upon  the  hearing  but  the  transcript 
showing  the  appointment  of  Grimmett  as  guardian  of  said  minor 
heirs  in  Texas;  the  account  current  of  the  administrators  show- 
ing the  balance  in  their  hands,  and  the  proceedings  for  the  sale 
of  the  slaves  for  distribution;  together  vrith  the  admissions  of 
the  parties  in  reference  to  the  sums  received  by  the  heirs  to 
whom  advancements  had  been  made. 

Grimmett  appealed  from  the  decree  of  the  probate  court  to 
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the  Gircnit  court  of  Union  county;  where,  on  inspection  of  the 
tninscript,  the  decree  was  affirmed,  and  he  appealed  to  this 
courts 

It  18  insisted  for  the  appellant,  that  under  the  act  of  the  twelfth 
of  January,  1853,  Painph.  Acts  1862-8,  p.  206,  he  had  the  right 
to  xecoTer  and  remoTO  to  Texas  the  money  due  his  wards 
from  the  estate  of  their  father,  and  that  the  probate  court  should 
hare  so  decreed.  On  the  otiier  hand,  it  is  contended  for  the 
appellees  that  the  domestic  guardian  had  the  preference  to  re* 
eeiTe  and  reiain  the  mon^  in  his  hands. 

It  may  be  fairly  inferred  from  the  record  that  James  ^ther- 
bgton  was  domiciled  and  died  in  ITnion  county,  Arkansas; 
that  the  probate  court  of  said  county  granted  letters  of  admini»> 
tzalion  to  two  of  the  appellees  upon  his  estate,  and  appointed 
the  other  appellee,  Bing,  guardian  of  his  minor  children,  who, 
it  may  be  l^fally  supposed,  were  also  at  the  time  domiciled  in 
Union  county,  the  domicile  of  the  father  being,  as  a  general 
rule,  the  domicile  of  his  minor  children,  according  to  law.  How 
or  by  what  authority  these  minors  got  into  Texas  does  not  ap- 
pear from  the  record. 

By  the  common  law,  a  foreign  guardian  can  exerdse,  as  such, 
no  rights  or  powers  or  functions  over  the  property,  personal 
or  real,  of  his  ward,  which  is  situated  in  a  different  state  or 
country  from  that  in  which  he  has  obtained  his  letters  of  guar- 
dianship. But  he  must  obtain  new  letters  of  guardianship  from 
the  local  tribunals  authorized  to  grant  the  same  before  he  can 
exercise  any  rights,  powers,  or  functions  otct  the  same:  Story's 
Confl.  L.,  2d  ed.,  sees.  499,  604  a;  Krafi  t.  Wichey,  4  GKll.  &  J. 
882  [23  Am.  Dec.  669]. 

A  person  appointed  guardian  of  an  infant  in  one  state  is  not, 
by  the  common  law,  entitled  to  recover  from  an  executor  or 
administrator  in  another  state  a  legacy  or  distributiye  portion 
left  his  ward  there,  without  giving  security  and  obtaining  letters 
from  the  proper  tribunal  where  the  legacy  or  portion  is  situated: 
IbrreU  t.  Dichey^  1  Johns.  Oh.  168;  Andrews  t.  HerriM^  4  Oow. 
629,  note. 

In  Erafi  t.  Wichey,  aupra,  Marok  died  in  Baltimore,  leaving 
an  estate,  a  wife,  and  minor  children.  The  surnving  mother 
afterwards  removed  the  minors  to  Pennsylvania,  where  a  guar^ 
dian  was  appointed  for  some  of  them,  who  applied  to  the  orphan's 
court  of  Baltimore  to  revoke  the  letters  of  the  domestic  guar- 
dian, which  was  done,  and  on  appeal  to  the  court  of  appeals 
the  decree  was  reversed;  the  court  holding  that  guardians,  like 


70  Obdcmett  v.  Witherinqtok.         [Arkaosaa^ 

executors  and  administrators,  could  only  sue  in  the  courts  of 
the  country  from  which  they  derived  tiieir  power;  that  they 
have  no  extraterritorial  authority  as  guarditms;  that  the  do- 
mestic guardian  having  the  property  was  bound  to  pay  for  the 
maintenance  and  education  of  the  ward,  and  the  foreign  guar- 
dian having  the  custody  of  the  ward  could  enforce  the  fulfillment 
of  this  requisition  by  an  application  to  the  proper  tribunal;  and 
that  in  such  case  the  domestic  guardian  would  be  regarded  as 
a  trustee,  etc. 

In  this  state  some  of  the  inconveniences  arising  from  these 
principles  of  the  common  law  have  been  remedied  by  legislation. 

Thus,  by  section  1,  chapter  7,  Digest,  foreign  guardians 
(appointed  in  any  of  the  states,  territories,  or  districts  of  the 
United  States)  are  empowered  to  sue  as  such  in  our  courts. 

And  by  the  act  of  the  twelfth  of  January,  1853,  entitled  ''An 
act  to  authorize  and  allow  foreign  guardians  to  remove  from 
this  state  the  property  of  their  wards,"  Pamph.  Acts  1852-^, 
pp.  208,  204,  it  is  provided:  "That  hereafter  it  shall  be  law- 
ful for  guardians,  appointed  in  any  of  the  states,  territo- 
ries, or  districts  of  the  United  States,  whose  wards  may  have 
any  properly  within  this  state,  on  bringing  evidence  of  his  or 
her  appointment  and  qualification  as  such  guiEurdian,  duly  cer- 
tified and  authenticated  according  to  law,  to  apply  to  the  pro- 
bate court  of  the  county  in  which  such  property  may  be  situate 
for  an  order  authorizing  such  guardian  to  remove  said  property 
from  this  state  to  the  state,  territory,  or  district  in  which  such 
guardian  shall  have  been  appointed  and  qualified  as  such;  and 
such  probate  court,  on  being  satisfied  of  the  authority  of  such 
guardian,  shall  enter  up  an  order  authorizing  the  removal  of 
such  property  by  such  guardian." 

Had  it  been  shown  to  the  probate  court  of  Union  county  that 
the  minors  in  question  were  legally  domiciled  in  Texas,  and  a 
guardian  duly  appointed  for  them  there,  with  sufficient  bond 
and  security,  the  court  would  doubtless  have  had  the  power, 
and  it  would  have  been  its  duty,  under  the  above  statute,  to 
order  the  administrators  to  pay  over  to  such  guardian  the  por- 
tions of  their  intestate's  estate  due  to  his  wards.  Or  if  the 
property  had  been  in  the  hands  of  a  domestic  guardian  who 
was  not  legally  entitled  to  the  custody  of  the  persons  of  the 
minors,  the  court,  perhaps,  would  be  authorized,  on  proper  ap* 
plication,  to  order  him  to  turn  over  to  the  guardian  of  their 
domicile  entitled  to  such  custody  and  care  of  their  persons  any 
personal  effects  in  the  hands  of  the  domestic  guardian  belong* 
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ing  to  them,  in  order  that  it  might  be  used  by  the  guardian  of 
their  domicile  in  their  maintenance  and  education. 

But  in  this  case  we  have  seen  that  the  father  of  the  minon 
"was  domiciled  and  died  in  Arkansas;  that  a  guardian  was  hero 
appointed  for  his  minor  children,  who  by  law  was  entitled  to 
the  care  and  custody  of  them  (there  being  no  proof  that  their 
mother  surriyed  the  father),  and  that  the  domicile  of  their 
father  was,  in  l^;al  contemplation,  the  domicile  of  his  minor 
children. 

It  does  not  appear  from  the  record  that  any  proof  was  made 
before  the  probate  court  that  the  domicile  of  the  three  minors 
in  question  had  been  legally  or  for  any  good  purpose  tnmsferred 
to  Texas,  or  by  what  authority  or  at  whose  instance  they  got 
into  Texas. 

It  is  not  shown  that  their  mother  was  living  and  removed 
them  to  Texas,  or  that  their  guardian,  desiring  them  to  have 
the  care  and  attention  of  their  sister,  the  wife  of  Qrimmett,  re- 
moved them  there,  or  that  any  relation,  by  the  approbation  of 
their  domestic  guardian,  transferred  their  domicile. 

They  being  minors,  and,  it  seems,  of  tender  years,  could  not 
legally  change  their  domicile  so  as  to  divest  their  domestio 
guardian  of  his  custody  and  care  of  them:  Story's  Confl.  L., 
2d  ed.,  sec.  505  a,  b,  c,  and  note,  p.  17;  citing  Potinger  v. 
Wightman,  3  Meriv.  79,  80. 

If  minors  were  permitted  to  abandon  their  domestic  guai^ 
dians  and  go  to  other  states,  or  if  others,  without  proper  au- 
thority, were  allowed  to  draw  them  away  and  become  their 
guardians,  many  evil  consequences  to  them  and  their  estates 
might  follow. 

It  may  be  regarded  as  a  favorable  circumstance  to  the  claims 
of  the  foreign  guardian  in  this  case  that  the  domestic  guardian 
interposed  no  objection  to  the  malring  of  the  order  asked  by 
him  of  the  probate  court;  yet  objection  was  made  by  one  of 
the  administrators,  and  no  matter  by  whom  the  objection  was 
interposed,  it  was  the  duty  of  the  court  to  render  the  proper 
decree  in  the  case;  and  in  the  absence  of  any  showing  in  the 
record  that  sufficient  evidence  was  introduced  to  warrant  and 
require  the  court  to  make  the  order  sought  by  Grimmett,  the 
decree  must  be  presumed  to  have  been  proper,  and  the  circuit 
court  was  not  authorized  to  set  it  aside. 

Such  decree,  however,  would  not  be  a  bar  to  a  new  applica- 
tion sustained  by  sufficient  evidence.  The  judgment  of  the  dr* 
eoit  court  is  affirmed. 
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Ab  to  Doxicilb  ov  Child,  aitb'Ohakox  thxbsot,  lee  ERuUmd  t.  JTwij^ 
46  Am.  Deo.  481;  AUm  v.  Th&mtuan,  M  Id.  65.  Domidle  of  Innatio:  dark 
T.  WhUahcr,  46  Id.  337.  Domicile  of  corporation:  Ohio  L.  I.  S  T.  Co.  ▼. 
Mtrehania*  etc  Co.,  63  Id.  742.  Distinction  between  **  residence  "  and  "doniP 
loild"  is  pointed  oat  in  the  extended  notes  to  Haggari  v.  Morgan^  65  Id.  S65^ 
Ringgold  v.  Barley,  60  Id.  112,  also  containing  a  disenssJon  of  maaj  other 
important  questions  relating  to  domicile.  See  also  note  to  Ott|f  qfNem  AUtemi^ 
y.  ATeeKm  66  Id.  632. 


State  t;.  Pabhbll. 

[16  AltTiWSiS,  006.] 

iBUonmrT  ice  Oiuhbi  aoazhbt  Pubuo  Mo&ALit  iun>  mt  Aoizmr  fv- 
DiTiDUAL,  Z8  SowiCumT  Whioh  Chabois  that  the  de£6ndaat»  "on  Sna- 
day,  the  second  day  of  April,  ▲.  d.  1354,"  in  the  ooontj  where  tha  in- 
diotansnt  was  fonnd,  '*did  sell  to  divers  persons  a  large  qnantitj  of 
ardent  spirits,  to  wit,*'  etc.,  without  stating  the  names  of  the  persons  U> 
whom  the  spirits  were  sold,  or  that  they  were  sold  to  some  pecson  to  th» 
grsnd  jnrors  unknown. 

Afpbal  from  the  drcnit  court  of  Soott  counly.  The  fnotB  az» 
stated  in  the  opinion. 

Jcrdtm,  attorney  general^  for  the  state. 

By  Court,  Enolibb,  C.  J.  Pamell  was  indicted  in  the  dronii 
court  of  Scott  county,  as  follows:  '*  The  grand  jurors,  etc.,  in 
and  for  the  body  of  the  county  of  Scott  aforesaid,  upon  their 
oath,  present  that  Bichmond  P.  Pamell,  on  Sunday,  the  second 
day  of  April,  a.  d.  1854,  in  the  county  aforesaid,  did  sell  to 
diyers  persons  a  large  quantity  of  ardent  spirits,  to  wit,  one 
quart  of  whisky,  against  the  peace,"  etc. 

The  defendant  moved  to  quash  the  indictment,  on  the  groun Js 
that  it  did  not  allege  to  whom  the  spirits  were  sold,  or  that  they 
were  sold  to  some  person  to  the  grand  jurors  unknown;  and 
that  it  was  not  alleged  that  the  offense  was  committed  in  Scott 
county.  The  court  sustained  the  motion,  and  the  state  appealed. 
The  indictment  is  for  the  violation  of  section  5,  article  5,  part  8^ 
chapter  51,  page  870,  Digest,  which  declares,  among  other  things, 
that  every  person  who  shall  on  Sunday  sell  or  retail  any  spirits 
or  wine  shall  be  deemed  guilty  of  a  misdemeanor,  etc.  The 
venue  is  well  enough  alleged.  Was  it  necessary  to  aver  the 
names  of  the  persons  to  whom  the  spirits  were  sold,  or  that  the 
names  were  unknown  to  the  grand  jurors  ? 

It  is  a  general  rule  that  in  indictments  for  offenses  against  the 
person  or  property  of  individuals  the  name  of  the  party  in- 
jured must  be  stated  if  it  is  known  or  can  be  ascertained,  and 
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if  not,  it  may  be  alleged  that  the  injuiy  was  to  a  certain  penon 
or  peraonB  to  the  jurors  unlmowny  or  sometliing  eqaiyalent:  1 
Ch.  dim.  L.  212;  Cameron  t.  Staie,  18  Ark.  712;  Seed  t.  State, 
16  Id.  499. 

In  the  case  at  bar  the  gravamen  of  the  charge  is  a  deseci»> 
tion  of  the  sabbath — an  offense  against  public  moralSy  and  not 
■gainst  an  individual. 

If  it  is  necessary  to  state  the  name  of  the  person  or  persona 
to  -whom  the  spirits  are  sold,  it  could  only  be  as  matter  of  de- 
scription.   Is  it  requisite  for  this  purpose  f 

It  was  held  by  this  court  in  a  number  of  cases  that  in  in- 
dictments for  betting  at  cards^  under  the  eighth  section  of  the 
gaming  act.  Digest,  o.  61,  part  8,  art.  8,  sec.  8,  it  was  nece»» 
saiy  to  set  out  the  names  of  the  persons  1r^  whom  the  game  was 
played  as  matter  of  description  of  the  ofiimsey  and  that  the 
proof  must  correspond  with  the  allegation:  Barkman  t.  State, 
18  Ark.  708;  Johnson  t.  State,  Id.  684;  Jeeter  y.  State,  14  Id. 
662;  Drew  t.  Staie,  10  Id.  82;  ParroU  t.  State,  Id.  674;  HqfaU 
T.  State,  11  Id.  169;  StOh  t.  Staie,  18  Id.  680. 

This  rule  was  found  to  be  so  incouTenient  in  practice  that 
the  general  assembly,  at  its  recent  session,  passed  an  act  intend- 
ing, doubtless,  to  dispense  with  the  necessity  of  stating  the 
names  of  the  persons  by  whom  the  game  is  played:  Acts  1864-6, 
p.  270. 

A  similar  question  arising  now,  under  a  different  statute,  for 
the  first  time,  we  are  not  diqMMed  to  treat  the  decisions  aboTo 
referred  to  as  conclusive  upon  the  point;  though  upon  prin- 
eqple,  analogous  to  some  extent.  The  decisions  of  the  courts  of 
our  sister  states  on  this  subject  are  conflicting:  See  Wharton's 
Crim.  L.  718,  where  they  are  collected. 

In  State  t.  Manger,  16  Yt.  290,  Bennett,  J.,  said:  "The  gen- 
esal  requisites  of  an  indictment  require  it  to  be  framed  with 
BO  much  certainty  as  to  identify  the  offense,  that  the  grand  jury 
may  not  find  a  bill  for  one  offense  and  the  prisoner  be  tried  for 
another;  and  that  he  may  know  what  accusation  he  has  to 
meet,  and  the  juiy  be  able  to  give  a  verdict  upon  it,  and  the 
court  to  see  sucli  a  definite  crime  that  they  may  apply  the  pun- 
ishment which  the  law  has  prescribed,  and  the  prisoner  be  able 
to  plead  his  conviction,  or  acquittal,  in  bar  of  a  second  prose- 
cution for  the  same  offense.  It  is  said  that  the  indictment  is 
bad  because  it  is  not  averred  to  whom  the  liquor  v^as  sold,  or 
that  the  person  or  persons  are  unknown.  It  is  of  no  importance 
that  the  indictment  should  contain  such  an  averment.    The  of 
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fense  complained  of  works  no  injury  upon  the  individual  rights 
of  the  person  to  whom  the  sale  was  made,  and  none  are  sup* 
posed  to  be  violated.  It  has  no  analogy  to  an  indictment  for 
theft,  to  which  it  was  likened  by  the  counsel,  where  the  viola- 
tion of  private  rights  enters  into  the  very  essence  of  the  crime. 
*  V  41  rj^Q  statute  upon  which  this  indictment  is  founded 
gives  but  one  penalty  for  a  single  violation,  and  it  is  immaterial 
whether  the  sale  is  to  one  or  divers  individuals." 

So  in  People  v.  Adams^  17  Wend.  477,  Nelson,  0.  J.,  said: 
''It  is  to  be  remarked  that  Ihe  offense  upon  the  statute 
consists  in  the  act  of  selling  the  spirituous  liquors  without 
license;  and  therefore  the  designation  of  the  persons  to  whom 
sold  is  in  no  way  material  to  constitute  it.  The  question  is 
simply  one  of  pleading,  whether  certainty  to  a  common  intent 
requires  the  names  of  the  persons  to  be  given  to  whom  the 
liquor  was  sold.  The  precedents  appear  to  be  all  the  other 
way.  Our  statutes  on  this  subject  appear  to  correspond  sub- 
fituitially  vrith  the  English  acts  of  parliament,  and  were  undoubt- 
edly taken  from  them,  forbidding  the  sale  of  'distilled  spirituous 
liquors,'  or  strong  water,  as  will  be  seen  from  a  collection  of 
them  in  2  Bum's  Justice,  185,  and  onward;  4  Wentworth  PI.  604, 
contains  the  form  of  an  information  upon  these  statutes,  for 
selling  without  license,  in  which  the  mere  act  of  retailing  the 
liquor  vdthout  a  license  is  averred;  the  persons  to  whom  it  v^as 
sold  are  not  mentioned,  or  in  any  way  referred  to.  The  same 
remark  is  applicable  to  an  information  and  complaint  before 
justices  for  selling  ale  vrithout  license:  1  Bum's  Justice,  28,  26. 
There  is  a  precedent  in  Ch.  Grim.  L.  434,  for  selling  ale  and  beer 
on  Sundays,  in  which  the  sale  is  charged  as  made  to  divers  idle 
and  ill-disposed  persons,  whose  names  to  the  jurors  aforesaid 
are  yet  unknown.  Here,  though  the  persons  are  mentioned  as 
unknown,  yet  from  the  manner  in  which  it  is  stated  it  is,  I 
think,  to  be  inferred  that  the  names  were  not  deemed  material^ 
as  in  the  precedents  where  they  are  so  considered  it  is  indicated 
by  the  form.  In  4  Wentworth  PI.  526,  a  precedent  is  given  for 
selling  hard  soap  in  a  shape  different  from  that  required  by  the 
statute  of  24  Qeo.  m.,  c.  48,  sec.  14,  in  which  the  names  of  the 
persons  are  not  mentioned,  or  in  any  way  referred  to.  The  case 
is  strictly  analogous  to  the  one  under  consideration,  so  far  as 
respects  the  question  involved.  The  precedents  are  clearly  with 
the  pleader  in  this  case,  and  upon  a  question  the  decision  of 
which  depends  so  much  upon  the  opinion  of  the  court  as  to 
what  amounts  to  certainty  to  a  common  intent,  these  afford^ 
perhaps,  as  safe  a  guide  as  can  be  found." 
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In  CommonweaUh  t.  SmUh  S  Burwell,  1  Ghratt.  663,  it  waa 
held  that  in  an  indictment  for  selling  ardent  spirits  to  slaTes, 
without  the  consent  of  the  master,  etc.,  it  was  not  necessary  to 
state  the  names  of  the  owners  of  the  slaves  to  whom  the  liquor 
was  sold. 

So  in  CommontoeaUh  v.  Dave^  2  Ya.  Cas.  26,  it  was  held 
that  in  an  information  for  retailing  spirituous  liquors  without  a 
license  it  was  not  necessaxy  to  name  the  persons  to  whom  the 
liquors  were  sold. 

In  EeUa  v.  People,  4  Scam.  608,  Ells  was  indicted  for  harbor- 
ing a  certain  negro  slave  owing  service  to  Chancy  Durkee, 
etc.,  and  it  was  held  that  it  was  not  necessary  to  state  the 
name  of  the  slave,  as  this  omission  could  not  in  any  degree 
affect  the  rights  of  the  defendant. 

In  indictments  for  misdemeanors,  the  same  technical  particu« 
larity  in  the  averments  is  not  required  as  in  indictments  for  the 
higher  grades  of  crime.  If  the  names  of  the  persons  to  whom 
%^ipiB  are  sold  were  required  to  be  stated,  it  would  lead  to  in« 
convenience  in  practice  rather  than  tend  to  promote  the  ends 
of  justice.  It  would  be  often  difficult  for  the  grand  jury  to 
ascertain  them,  or  the  state  to  prove  them  as  alleged.  When  a 
number  of  persons  step  into  a  dram-shop  for  the  purpose  of 
obtaining  ardent  spirits  or  wines,  a  significant  nod  or  tap  upon 
the  counter  is  sufficient  to  indicate  to  the  keeper  their  purpose; 
and  in  many  cases  an  observer  might  swear  that  there  was  a  sale 
upon  the  sabbath,  but  it  might  be  difficult  for  him  to  state  with 
requisite  certainty  the  name  of  the  particular  individual  who 
made  the  purchase. 

Upon  the  whole,  we  think  the  indictment  in  this  case  is  sub- 
stantially good,  and  ought  not  to  have  been  quashed. 

The  judgment  is  therefore  reversed^  and  the  cause  remanded 
for  further  proceedings. 

Monoir  to  Quash  laiiianam  n  Addeisbsd  to  Souim  Dibokriov  ow 
CoTJBT:  Oommompealth  v.  Ikutman^  48  Am.  Dea  596.  Indictment  n»fut ttatt 
ebvge  with  ai  much  certainty  bm  the  oiroamstaaoee  of  the  oeee  wiP  perviW 
htti  nothing  more  ie  required:  CoBmumweaUh  v.  Weh$ter,  62  Id.  711. 
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Pabsohs  V.  Tuolumne  Count;  Watbb  Go* 

[8  GAuroBjnA,  48.] 

Xaoh  BiuvoH  OF  Judicial  Dspabtmknt  ov  Calhobvia  rab  m  Fvwth 
TI0H8  A88I02VED  by  the  oonstitatioii,  and  ii  beyond  the  oontrdl  of  mlhmg 
of  the  other  departmenti  of  the  government. 

Tkbm  '*Spxoial  Cases,"  in  CiJLVSBoyGoHSTiTiTnoNpennittinglegiiUtm 
to  confer  on  county  court  JoriAdiction  in  "  special  oases, "  does  not  inolnde 
any  dass  of  cases  for  which  the  ooorts  of  general  Jnrisdiotion  have 
always  supplied  a  remedy.  The  special  cases,  therefore,  must  be  oom» 
fined  to  such  new  cases  as  are  the  creation  of  statutes,  and  the  proceed- 
ings under  which  are  unknown  to  the  general  framework  of  courts  of 
common  law  and  equity. 

AonoN  TO  Pextxnt  ob  Abate  NuiaAVOE  is  not  a  "special  ease"  over 
wliich  the  legislature  may  give  county  courts  jurisdiction  under  the  GU* 
Ifomia  constitution. 

AonoK  for  damageB  resniting  to  the  plaintiff's  land  from  the 
orerflow  of  the  defendants'  canal.  The  defendants  moTed  to 
dismiss  the  cause  on  the  ground  that  the  court  had  no  jurisdio* 
tion  thereof.  This  motion  "was  denied,  and  the  defendants 
assigned  error. 

Hatteck^  Peachy,  BiUingM  and  Park,  and  BaUboin  and  Clark, 

for  the  appellants. 

WolcoU  and  HcNeil,  for  the  respondent. 

By  Court,  Hetdenfezj)t,  J.  The  constitution  permits  tbd 
legislature  to  confer  on  the  county  court  jurisdiction  in  '*  special 
cases,"  and  it  is  now  necessary  to  consider  what  was  meant  by 
the  term '  'special  cases."  If  there  is  no  limit  to  it,  then  the  legis- 
lature is  unrestrained  from  giving  to  that  court  all  the  original 
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poweiB  of  the  other  courts.  In  Caidfield  t.  Hudson^  8  Cal.  889, 
and  in  Bjee£%  Eevn  y.  MbCormick,  4  Id.  842,  we  examined  thia 
proposition,  and  came  to  fche  conclusion  that  each  branch  of  the 
jadicial  department  had  its  functions  assigned  by  the  constitu- 
tion, and  was  beyond  the  control  of  either  of  the  other  depart- 
ments of  the  government,  as  &r  as  its  powers  and  jurisdiction 
were  concerned. 

In  consonance  with  the  opinions  in  those  cases,  we  think  that 
the  term  "  special  cases"  was  not  meant  to  include  anj  class  of 
cases  for  which  the  courts  of  general  juxisdiction  had  always 
supplied  a  remedy. 

The  "  special  cases,"  therefore,  must  be  confined  to  such  new 
cases  as  are  the  creation  of  statutes,  and  the  proceedings  under 
which  are  unknown  to  the  general  framework  of  courts  of  ooip- 
mon  law  and  equity.  The  action  to  prevent  or  abate  nuisances 
is  not  one  of  these,  and  is  amply  provided  for  in  the  courts  of 
general  jurisdiction.  In  conferring  this  power  upon  the  county 
courts,  tile  legislature  exceeded  its  constitutional  authority,  and 
the  portion  of  the  act  which  contains  it  is  invalid. 

The  judgment  of  the  county  court  is  reversed,  and  the  cause 
dismissed. 

MuKB^T,  0.  J.,  concurred. 


SxvKBAL  I^KPABZMXNTH  OF  GovsKHMXRT  IiTDJtfjmDSiiT;  See  Guy  V.  A^ 
■Mwee,  potif  p.  85,  and  note  citing  prior  caiee. 

JUDIOAXT  IB    SiPABATI  AITD   DlSTOrOT   JBOlff   LbOIBLATIVS  AITD    BZBOV- 

Tivx  J>mFJMnaam  or  Ck>vxBN»irT,  and  each  diTicion  ii  ItMlf  mponsible 
lor  its  ezcroise  of  oonatitational  powers:  Hawkhu  r.  OovemoTt  33  Am.  Deo. 
346;  Lane  v.  Domum,  36  Id.  643,  and  dtations  in  note  651;  Dtmmtt^  Pef<> 
4ioner,  64  Id.  602;  and  citations  in  note  604;  authoiities  cited  in  note  U 
Skarpleu  v.  Ma^or  qf  PkUadelphia,  50  Id.  789. 

Abatkhxiit  OB  PBBVxirnoH  or  Nuibavci,  remedy  at  common  lawx  See 
&jfe»  T.  XoM,  potip  p.  110,  and  note. 

NtnsANOB,  DxnirmoN  or,  at  Cosnioir  Law:  See  note  to  Teumer  v.  TVne- 
ieetof  Albion^  40  Am.  Deo. 344;  Coher  ▼.  .Swve, 54  Id. 347, and  citations  351. 
Any  ptactioe  deemed  injnrions  to  the  pablio  may  be  declared  a  nuisance  by 
the  legislature,  and  punished  as  such:  Bepley  v.  Siate^  58  Id.  628.  And  it  is 
said  that  the  question  as  to  what  is  a  nuisance  is  a  Judicial  one:  See  note  to 
Toung  v.  8taU  Bank^  Id.  632. 

Courts  havb  Ukdoubtid  Powxb  to  Declabs  Statutes  Uncohstitit* 
noKAL  Aim  Void;  but  it  will  be  exercised  with  extreme  caution,  and  never, 
unless  the  constitotionality  of  the  statato  is  manifest  beyond  any  serious 
doubt:  See  references  in  note  to  FUtU  River  SteambocU  Co.  v.  /hater,  48  Am. 
Dec  269;  Baugher  v.  Ndmm^  52  Id.  694;  Lycoming  v.  CZnion,  53  Id.  575; 
Whaer  ▼.  JfUMtp  54  Id.  379;  8UUe  v.  nM,  59  Id.  275;  Skarpleaa  ▼.  Mayor  ^ 
Philadaphia,  Id.  759. 
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"SraoiAL  Cases,"  in  Constitutional  Protisiov  Allowing  Lbgiulatuss 
vo  CoNTEK  JuBiSDionoN  CD  the  ooanty  courts  in  special  cases,  embrace  thoaa 
eases  that  are  the  creation  of  statute,  and  the  proceedings  under  which  are 
unknown  to  the  general  framework  of  the  courts  of  common  law  and  equitj. 
The  principal  esse  is  cited  to  this  point  in  Brock  v.  Bruce^  5  Gal.  280;  PeopU 
T.  Fi>toler,  9  Id.  89;  WiUiama  v.  WaUcn,  25  Id.  146;  Bicha  ▼.  Beed,  19  Id. 
674;  MeNiel  t.  Borland,  23  Id.  147;  Appeal  qf  Houghton,  42  Id.  62,  68. 
It  is  cited  in  Brock  v.  Bruce,  5  Id.  280,  to  show  that  proceedings  to 
enforce  a  mechanic's  lien  cannot  properly  be  said  to  come  within  the 
definition  of  "  special  cases  "  given  in  the  main  decision;  in  People  v.  Fneier, 
10  Id.  88,  where  it  was  said  that  the  county  court  had  no  original  crim- 
inal  jurisdiction,  and  no  original  jurisdiction  in  civil  suits,  ezoept  in  sucb 
*' special  cases*'  as  the  legislature  should  prescribe,  and  that  these  "special 
eases  "  could  not  arise  in  justices'  courts;  in  WilUams  v.  WaUon,  0  Id.  146^ 
to  the  point  that  the  county  court  had  no  jurisdiction  over  an  award  of  arbi- 
trators, set  up  in  defense  to  an  action  for  work  and  labor,  materials  furnished, 
etc.,  and  could  render  no  judgment;  in  Bicks  v.  Beed,  19  Id.  574,  to  show  that 
certain  legislative  enactments  relative  to  the  disposition  of  town  lots  in  ths 
oonnty  of  Humboldt,  state  of  California,  created  a  "special  case"  within  the 
most  narrow  construction  ever  given  to  these  words  by  the  supreme  court;  ia 
McNeil  V.  Borland,  23  Id.  147,  sustaining  the  definition  of  "special  cases'* 
given  in  the  main  dedsion;  and  in  Appeal  of  Houghton,  42  Id.  61, 62, 68,  to  the 
same  effect. 


Wilson  v.  Berryman, 

[S  Cautoiihia,  44.] 

Qambuno  Vxsdicts  ark  Isbsoular  and  will  bx  Set  Ajhde;  s.  y.,  when 
each  member,  for  the  purpose  of  arriving  at  a  verdict,  agrees  to  set  down 
a  sum  according  to  his  own  judgment,  divide  the  aggregate  sum  by 
twelve,  and  return  the  quotient  as  the  verdict,  and  does  so  return  suob 

a  verdict. 

TSBDICT  OV    JUBT  MAT  BX  DETERMINED  BY  AVE&AOE,  OB  OtHSB  SiMILAB 

Means,  provided  the  jurors  agree  upon  such  sum,  after  it  is  found,  as 
their  verdict;  but  they  must  not  previously  be  bound  by  the  contingent 
result,  and  must  reserve  to  themselves  the  right  to  dissent  therefrom. 
AmDAViTs  OF  Jurors  will  not  be  Received  to  Impeaoqs  theib  Veb* 
Dicr,  but  will  be  received  to  substantiate  it. 

AVVIDAVIT    OF    JUBOR,    SwORN    TO    BE    COBBECT    BT    AnOTHBB    PaBTY,    k 

equivalent  to  the  latter's  original  affidavit. 
Testimony  of  Shebiff  is  Competent  to  Disclose  What  Tbanbfibes  tk 
juby-boom. 

Appeal  from  the  tenth  judicial  district  court,  Nevada  county. 
Action  for  damages  done  to  plaintiffs'  flume.  Verdict  for 
plaintiffs.  Defendants  moved  for  a  new  trial  upon  the  affidavits 
of  the  sheriff  and  one  of  the  jurors,  the  nature  of  which  will 
appear  from  the  opinion.  Motion  overruled,  and  defendanta 
appealed. 
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Ibote,  Aldrich^  and  Leigh  and  Stewart,  for  the  appeUantB. 
Churchman  and  Oardiner,  for  the  respondents. 

By  Court,  Mubbat,  C.  J.  In  this  case  the  jury,  for  the  pur- 
pose of  arriving  at  a  verdict,  agreed  that  each  member  should 
let  down  a  sum  according  to  his  own  judgment,  that  the  aggre- 
gate should  be  divided  by  twelve,  and  that  the  quotient  should 
be  returned  as  the  verdict;  which  was  done. 

The  rule  in  such  cases  has  been  held  to  be,  that  if  such  means 
is  adopted  merely  to  arrive  at  a  proper  result  for  the  purpose  of 
determining  what  the  verdict  should  be,  without  being  bound 
thereby,  and  afterwards  the  juiy  agree  upon  such  sum  as  their 
verdict,  that  it  will  be  good.  But  on  the  other  hand,  if  the 
jmy  resort  to  this  or  any  other  similar  means  of  arriving  at  a 
verdict,  and  agree  to  be  bound  by  the  contingent  result,  vrith- 
out  reserving  to  themselves  the  right  to  dissent  therefrom,  such 
proceeding  vrill  be  improper:  Dana  v.  Tucker,  4  Johns.  487; 
Roberts  v.  Failis,  1  Cow.  238.  Such  verdicts  are  regarded  in 
the  same  light  by  the  courts  as  gambling  verdicts,  and  will  in- 
variably be  set  aside,  just  as  if  the  jury  had  thrown  dice,  or 
resorted  to  any  species  of  gaming,  to  determine  the  amount. 

It  is  urged  in  this  case  that  there  was  no  sufficient  affidavit  of 
ihe  fact  to  warrant  the  court  in  setting  aside  the  verdict.  It  is 
said  that  a  juror  cannot  impeach  his  own  verdict,  and  that  the 
only  affidavit  is  that  of  a  juror,  which  the  under-sheriff  swears 
is  true* 

Granting  this  doctrine,  which  vrill  hardly  be  disputed  at  this 
day,  the  statement,  as  drawn  up  by  him,  is  sworn  to  as  correct 
by  the  sheriff,  and  may  properly  be  treated  as  his  original  affi- 
davit. 

There  is  one  other  question  connected  with  this  case,  and  that 
is  as  to  the  competency  of  the  sheriff  to  disclose  what  transpired 
in  the  jury-room.  It  has  been  suggested  that  every  verdict  may 
be  set  aside  upon  the  affidavit  of  a  corrupt  officer,  and  that 
public  policy  imperatively  demands  that  the  secrets  of  the  jury- 
room  should  not  be  revealed. 

There  are  many  arguments  in  favor  of  this  position,  and  not 
among  the  least  is  that  of  independence  of  opinion  which  would 
be  thus  secured.  In  most  of  the  cases,  however,  in  which  this 
question  has  occurred,  the  verdict  has  been  set  aside  upon  the 
testimony  of  sheriffs,  and  no  objection  seems  to  have  been 
taken  to  the  competency  of  such  evidence.  Although  jurors 
will  not  be  allowed  to  impeach  their  own  verdict,  still  they  will 
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be  permitted  to  substantiate  it,  and  this  will  always  be  f onnd  a 
sufficient  check  against  collusion  or  oorraption  on  the  part  of 
the  officer  haying  them  in  charge. 

We  are  of  opinion  that  the  verdict  in  this  case  is  roid;  for 
these  reasons  the  judgment  is  reversedy  with  costSy  and  a  new 
trial  ordered. 

HETDxinnxj)Ty  J.,  concurred. 

Vebdiot  Obtainxd  bt  Resobt  to  Unjust  ok  UNsaASONABLB  MxAirs 
WILL  BS  SsT  AsmB;  m  where  it  ie  foand  by  taking  one  twelfth  of  aggre> 
gate  amoant,  eta:  EUedge  v.  Todd,  34  Am.  Deo.  616;  or  by  teeort  to  ohanoei 
Warner  ▼.  BMnaoHt  1  Id.  3S,  and  note  dieoniwing  the  question.  But  if  a 
proposed  verdict  ie  found  by  taking  one  twelfth  of  aggregate  amoont,  and 
thii  is  afterward  assented  to,  the  verdict  ii  good:  BtnneU  v.  Baher^  34  Id. 
655. 

JUmDAvna  ov  Jubobs  will  not,  as  Gbnbbal  Rulb,  bb  Ebobitbd  to  Im- 
PBACH  THBiB  Vebdicts:  Apihorp  V.  Backus^  1  Am.  Deo.  26;  Cluggagt  v.  Swan, 
5Id.  400;  Fortater  v.  Ottard,  12  Id.  141;  BtnneU  v.  Baher,  34  Id.  655;  NdmB 
T.  BiaU,  53  Id.  94;  Chrh  v.  CarUr,  58  Id.  485;  emUra:  EUedgt  v.  Todd^  34 
Id.  616,  and  note  617)  comparing  conflicting  cases.  This  qnestion  is  eacten- 
eively  disoossed  in  the  notes  to  Waamer  v.  BMnmm,  1  Id.  88;  FortnUsr  t. 
Quard,  12  Id.  142;  Oroii/ord  v.  StaU,  24  Id.  475^70;  Paehcard  v.  UniM 
StcUea,  48  Id.  376-370,  where  anthorities  pro  and  eon  are  given. 

The  principal  gasb  was  citbd  in  Dotmer  v.  Palmer,  23  CSaL  48,  to  show 
that  a  verdict  molded  by  chance  should  be  set  aside;  in  Turner  v.  Tmokmme 
County  Waier  Co,,  25  Id.  400,  402,  that  a  verdict  depending  upon  the  con- 
tingent resolt  of  taking  one  twelfth  of  aggregate  anumnt,  eta,  was  vidoos 
and  ought  to  be  set  aside  if  the  fact  were  proved  by  competent  testimony, 
bat  the  conrt  wonld  not  admit  the  affidavits  of  the  Jurors  for  such  a  purpose; 
and  in  Bopoe  v.  Cai^fomia  Stage  Co,,  Id.  475,  to  support  the  same  pKoposi- 
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[6  CAUIOUnA,  49.] 

Bbstbiction  op  Oovbnant  against  Assionmbnt  Containbd  nr  Lsia^ 

when  once  removed,  is  forever  removed. 
BBSTBicnoN  OP  Covenant  against  Ajssionmbnt  Oontainbd  nr  Iaabb 

will  never  be  so  enforced  as  to  produce  a  f orf eitore.    It  is  a  restndnt 

against  alienation  and  against  the  policy  of  the  law. 
XjBseb'b  Covenant  to  Build  Whabp,  No  Pabtioulab  Tdib  bbdto  Stip» 

ULATED,  may  be  complied  with  at  any  period  before  the  expiration  of  the 

time,  and  until  then  the  lessor  can  have  no  legitimate  caase  of  complainL 
Covenant   "to  Let  LEsaoB  have  What  Land  He  and  his  Bbotexbi 

MIGHT  Want  pob  Cultivation  **  is  too  uncertain  to  be  enforced. 
Flbadinob  must  be  Most  Stbonglt  Taken  against  Plbadi 


Appeal  from  the  district  court  of  the  third  judicial  distriot, 
Alameda  county.    Action  to  recover  possession  of  a  portion  of 
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A  tract  of  land  known  and  described  as  the  Enoinal  de  San  An- 
tonio. The  land  in  dispnte  was,  in  February,  1851,  leased  bj 
Antonio  M.  Peralta  to  Payot  &  Depassier,  for  the  term  of  six 
years.  The  following  provisioDs  were  in  the  lease:  1.  That  the 
lessees  should  not  assign  to  any  person  without  obtaining  the 
oonsent  of  the  lessor;  2.  That  the  lessees  were  to  build  a  wharf 
on  the  land;  3.  That  the  lessor  should  have  what  land  he 
wanted  for  cultivation.  After  underletting  part  of  the  premises 
to  plaintilfB,  Payot  &  Depassier  assigned  the  leasehold  to  Em- 
eric,  the  respondent,  with  Peralta's  consent.  Afterwards,  but 
prior  to  this  action,  Emeric  assigned  and  deUvered  possession 
to  one  Hibberd.  Subsequent  to  Payot  &  Depassier's  assign* 
ment,  Chipman  &  Aughinbaugh,  the  plaintiffs,  purchased  the 
land  from  Peralta,  took  a  deed  therefor,  and  soon  afterward 
demanded  certain  land  of  Emeric  for  agricultural  purposes, 
with  which  demand  Emeric  refused  to  comply.  This  action  was 
brought  before  the  expiration  of  the  lease,  and  up  to  the  time 
of  its  commencement  the  wharf  had  not  been  erected.  Judg- 
ment for  defendant,  and  plaintiffs  appealed. 

A  If.  Crane  and  Charles  H.  8.  WiUiamB.  for  the  appellants. 
E.  W.  F,  Sloan^  for  the  respondent. 

By  Court,  Hetdeitfxldt,  J.  The  appellants  contend  that  the 
lease  is  void,  for  three  reasons:  1.  The  assignment  to  Hibberd 
without  appellants'  consent;  2.  The  failure  to  build  a  wharf; 
3.  The  refusal  to  let  plaintiffs  have  the  amount  of  land  they 
demanded. 

As  to  the  first  point,  the  court  below  found  as  a  fact  that 
Peralta,  the  first  grantor,  had  consented  to  the  assignment  of 
the  lease  to  Emeric.  This,  if  it  was  even  necessary,  is  sufficient 
to  abrogate  the  covenant  against  assignment.  It  is  questionable 
whether,  in  any  case,  such  a  covenant  would  be  enforced  so  as 
to  produce  a  forfeiture.  It  is  in  restraint  of  alienation,  and 
therefore  against  the  policy  of  the  law. 

2.  The  covenant  to  build  a  wharf  stipulates  for  no  partic- 
ular time,  and  as  it  was  to  be  built  exclusively  for  the  benefit 
of  the  lessees  during  the  continuance  of  their  term,  the-lessor^ 
before  the  expiration  of  the  term,  can  have  no  legitimate  cause 
of  complaint. 

3.  The  covenant  to  let  the  lessor  have  what  land  he  and 
his  brothers  might  want  for  cultivation  is  a  mere  personal  privi- 
lege. It  was  doubtless  made  upon  some  opinion  which  the 
lessees  formed  as  to  the  quantity  they  might  requixOi  and  oan« 

▲k.  Dbo.  Vol-  Lzm— < 
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not  be  construed  to  extend  to  any  quantity  which  might  be 
demanded  by  any  successor  to  the  lessor's  rights  whose  means 
of  employing  capital  and  labor  in  agriculture  might  be  so  far 
beyond  those  of  the  original  lessor  as  to  take  away  all  the  bene« 
fits  of  the  lease  from  the  lessees.  Indeed,  the  proTision  is  too 
indefinite  to  be  enforced  in  favor  of  any  one. 

It  is  also  assigned  as  error,  that  the  appellants  hare  the  right 
to  the  land  free  from  the  lease,  because  the  latter  was  not  re- 
corded when  they  took  their  deed  of  purchase.  Pleadings  must 
be  most  strongly  taken  against  the  pleader.  In  their  dedaza- 
tion  they  fail  to  allege  a  want  of  notice  of  the  lease.  On  the 
contraiyy  they  set  it  out  as  if  it  were  fully  known  to  them  before 
their  purchase,  and  as  they  then  go  on  immediately  following 
and  aver  a  want  of  notice  of  the  assignment  to  Emeriot  the  in- 
ference is  irresistible  that  they  had  notice  of  the  lease.  It  is 
eqaivalent  to  a  direct  averment  of  that  fact. 

There  is  no  error  in  the  record,  and  the  judgment  is  aflbmed. 

MuBBiLT,  C.  J.,  concurred. 


CoTHTAins  oovcxaxmxQ  Ebbctions,  iMFBoyBicBNra,  Bia:  See  Morm  t. 
Cromer,  47  Anu  Deo.  565,  and  eztensiTe  note  thereto  576.  As  to  when  oor- 
enant  paesee  to  assignee  without  separate  assignment,  see  TnuieeB  qf  Water* 
town  V.  Cowen,  27  Id.  80. 

PLBADnrOS  ABB  TO  BX  TaKX5  MoflT  SlBOBGLT  AOAIKflT  PlBABXB:  Notchtk 

T.  Jfinor,  48  Am.  Deo.  727;  i>inaap  t.  Gilkideii,  62  Id.  626;  Ex  parU  M€ur1ik^ 
68  Id.  821. 


Glasee  V.  Febby. 

[6  OAuroanA,  68.] 

PBOBATB  COTTBT  18  COUBT  OV  SpBOIAL  and  LiMITBD  JUBISDIOXIOlf. 

Hon  OF  Qbbxbal  Powxbs  of  Pbobati  Coubt  belong  peooliarly  and  fxA^auSkf 
to  oonrt  of  chanoery,  which  still  retains  all  of  its  jnrisdiotioii. 

OvB  HOT  Actual  Pabtt  to  Sxitlbmbht  in  Pbobatb  Coubt  may  totallj  dis- 
regard snoh  settlement,  thoagh  it  is  a  final  settlement,  and  file  bill  ia 
chanoery  to  compel  administrator  or  executor  to  acooont. 

AonoK  by  Zeno  B.  Clarke,  sole  heir  of  Charles  F.  Clarke,  an 
intestate,  against  George  O.  Perry,  the  administrator  of  the 
estate,  to  recover  the  true  value  of  tiie  property  as  shown  by  the 
profits  realized  by  the  defendant.  The  complaint  alleges  bad 
faith  in  the  administration,  and  that  the  settlement  was  fraud* 
ulent  and  made  without  notice  to  the  plaintiff.  The  defense 
relied  upon  the  settlement  of  the  probate  court.  A  copy  of  the 
settlement  of  the  administrator  with  the  probate  court  was  u 


JazL  1855.]  Clarke  v,  Pebbt.  88 

tiodaoed  by  the  plaintiff.  He  then  offered  to  introdnoe  testi- 
mony  to  sustain  the  allegations  of  the  complaint  This  the 
court  refused  to  admit,  on  the  ground  that  the  allowance  and 
settlement  of  the  estate  by  the  probate  court  was  condusiire 
sgainst  the  plaintiff,  and  that  no  evidence  of  its  fraudulency  or 
milawfnlness  would  be  admissible.  The  plaintiff  excepted  and 
rested  bis  case;  a  nonsuit  was  granted  upon  the  defendant's 
motion,  and  the  plaintiff  appealed. 

James  H.  Hardy  ^  for  the  appellant. 

EobiMon  and  BeaJUy^  for  the  respondent. 

By  Court,  HsxnsinrsLDT,  J.  The  probate  court  is  a  court  of 
spedal  and  limited  jurisdiction.  Most  of  its  general  powers 
belong  peculiarly  and  originally  to  the  court  of  chancery,  which 
still  retains  all  of  its  jurisdiction.  Where,  therefore,  a  bill  is 
filed  in  chancery  against  an  administrator  to  compel  him  to  ac- 
count, by  one  who  has  not  been  an  actual  party  to  a  proceeding 
or  settlement  in  the  probate  court,  he  may  totally  disregard 
such  proceeding  or  settlement;  and  although  the  settlement  in 
the  probate  court  is  a  final  settlement,  the  complainant,  who 
was  no  party  to  it,  may  treat  it  as  a  nullity,  and  proceed  to  in* 
Toke  the  equitable  powers  of  the  district  court,  and  compel  the 
administrator  to  a  full  account.  The  court  below  erred  in  ex* 
eluding  the  eyidence  offered  by  the  complainant  to  sustain  the 
allegations  of  his  bill,  and  the  judgment  is  reversed,  and  the 
cause  remanded. 

MuBBAT,  C.  J.,  concurred. 

All  PxaaoHS  Intxbbsvxd  ur  Subjict-mattbb  ot  Suit  xubt  bs  Mabi 
pAsms:  Masff  v,  SmUh,  69  Am.  Dec  594,  and  note  696,  oontaining  the  ool> 
lected  caaee  in  this  wriee  on  necessary  parties  generally. 

Katubb  or  JmusDicnoN  or  Pbobats  Cousts:  Borden  t.  Suae,  64  Am, 
Deo.  217;  Tucker  v.  Harrie.  68  Id.  488,  and  note  603;  SdMK  r.  ScMia.  60 
Id.  335. 

Equitt  Jubisdiotion  otxb  Mattkbs  or  Pbobats:  Oahiee  t.  SvUle^f  45 
Am.  Deo.  296;  Wade  ▼.  American  Col  Society,  Id.  324;  Slatter  ▼.  Glover,  48 
Id.  118;  Pmedl  v.  North,  66  Id.  613,  and  note  617. 

IxraAOBiKG  JiTDoxBNT  or  Pbobate  Coitbts:  Palmer  v.  OaJdey,  47  Am. 
Deo.  41;  SlaUer  v.  QUnter,  48  Id.  118,  and  citations  119;  BaOey  ▼.  DOieorik, 
Id.  760;  McDadt  v.  Burch,  60  Id.  407;  Lynch  ▼.  Baxter,  61  Id.  736;  Cox  ▼. 
Daeie,  52  Id.  199;  Borden  v.  StaU,  54  Id.  217,  and  cases  cited  in  notes  243; 
Qreea  ▼.  Sargeami,  66  Id.  88,  and  notes  93;  Merrill  t.  Harrie,  67  Id.  359, 
and  notes  364;  Sa4:keU  v.  Twining,  Id.  599;  Fish  v.  Norvel,  68  Id.  128,  and 
notes  133;  Tucker  v.  Harrie,  Id.  488,  and  notes  503;  Baletom  ▼.  Wood,  Id. 
604,  and  collected  cases  609;  FinUy  y.  Carothert,  GO  Id,  112;  SckuUnw.ScMtt, 
Id.  335,  and  note  353-362. 
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Thi  nuorciPAL  cask  is  cited  in  BeUoe  ▼.  Boffen,  0  dd.  129;  Deck  t.  Oerkep 
12  Id.  436;  Taunuend  v.  Gordon,  19  Id.  205,  to  the  point  that  "the  probate 
court  iB  a  court  of  special  and  limited  juriadiction.  Most  of  its  general  pow* 
ers  belong  peculiarly  and  originally  to  the  court  of  chancery,  which  still  re- 
tains all  its  jurisdiction;*'  in  Deck  v.  Cftrke,  aupra,  to  the  point  that  *' where 
a  bill  is  filed  in  chancery  against  an  administrator,  to  compel  him  to  acoonnt, 
by  one  who  has  not  been  an  actual  party  to  a  proceeding  or  settlement  in  the 
probate  court,  he  may  totally  disregard  such  proceeding  or  settlement;  and 
although  the  settlement  in  the  probate  court  is  a  final  settlement,  the  com- 
plainant, who  was  no  party  to  it»  may  treat  it  as  a  nullity,  and  proceed  to 
invoke  the  equitable  powers  of  the  district  court  and  compel  the  adminia- 
trator  to  a  full  account;"  and  in  OriggB  v.  Clark,  23  Cal.  429,  to  show  that 
the  jurisdiction  vested  in  the  probate  court  does  not  divest  the  district  ooorfei 
of  their  general  jurisdiction  as  courts  of  chancery  over  actions  for  the  settle- 
tnent  of  estates.  In  Walls  v.  Walker,  37  Id.  426,  it  was  cited  by  counsel,  bat 
held  by  the  court  to  be  no  authority,  to  the  effect  that  the  result  of  a  former 
accounting  is  conclusive  against  an  administrator,  and  that  at  a  snbaeqnant 
accounting,  by  producing  the  requisite  vouchers,  he  cannot  have  allowed 
claims  rejected  at  the  former  accoimting  because  of  the  absence  of  meh 
vouchers. 


MoLeban  v.  Shabtzeb. 

[S  OAUroBiriA,  70.] 

Whibs  Object  of  Notick  ov  Appeal  is  AooobcpusheDv  it  is  immaterial 

whether  there  was  notice  or  not. 
Ko  Notice  op  Appeal  is  Necessabt  to  be  Shown  when  both  partiee 

appear. 

Appeal  from  the  county  court  of  Santa  Clara  county.  The 
opinion  states  the  case. 

Wallace  and  Eyland,  for  the  appellant. 

Moore  and  Campbell,  for  the  respondent. 

By  Court,  Hetdenteldt,  J.  The  case  was  in  the  eounly  court 
on  appeal.  There  both  parties  appeared  and  argued  a  motion 
for  continuance,  which  was  granted.  At  the  next  term  the  par- 
ties again  appear,  when  the  respondent,  objecting  that  the  no- 
tice of  appeal  was  insufficient,  moved  to  dismiss  the  appeal, 
which  was  done. 

It  is  unnecessary  to  decide  whether  the  notice  of  appeal  was 
in  conformity  witii  the  statute.  We  have  often  determined 
that  where  the  object  of  notice  was  accomplished,  it  is  imma- 
terial whether  there  was  notice  or  not  Where  both  parties 
appear,  no  notice  whatever  is  necessary  to  be  shown. 

The  judgment  is  reversed,  and  the  cause  remanded. 

McsBAY,  C.  J.,  concurred. 
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Aptbasanck  as  Dispkkstno  with  Notice:  See  McKinney  y.  Jon>^a,  58 
Aid.  Dec.  83,  and  cases  cited  in  the  note  thereta  In  Payne  ▼.  Davia,  2 
Mont.  384,  the  principal  case  is  cited  to  the  point  that  where  both  partiea 
appear  no  notice  of  appeal  is  necessary  to  be  shown.  In  KiUip  y.  JSmpir$ 
MtU  Co,,  2  Key.  43,  the  principal  case  is  said  to  be  no  authority  to  the  point 
that  a  yerhal  extension  of  the  time  for  filing  a  statement  is  a  waiy«r  of  notioa 
•f  i^pcaL  ^ 


Gut  v.  Hee&canoe. 

[5  CAZjyOBlffIA,  78.] 

Bbobt  ot  Stats  to  Laih)  undkr  Water,  where  Tibb  Ebbs  astd  Flowb, 
is  founded  upon  her  soyereign  control  oyer  the  easement  or  right  of  nay- 
igation. 

BiOHT  OF  State  ijs  Tide-lands  Ceases  when  Eabbmbnt  of  NATiOATioir 
n  Destroyed,  except  to  prosecute  for  purprestore  and  ha  ye  the  ease- 
ment restored. 

LlOISLATURB  cannot  ExEBOISE  JlTDIdAL  FUNOTIONS. 

Portion  of  Statute  Prescribino  that  No  Injitvotion  shall  Issue 
AGAINST  Commissioners  appointed  by  the  statute  is  inyalid,  being  the 
exercise  of  a  judicial  function  by  the  legislature. 

On  HAS  Right  to  have  his  Title  to  Land  Protected  from  a  sale  that 
might  create  a  cloud  upon  it. 

Afpkal  from  an  order  granting  an  injunction  restraining  the 
defendants  from  selling  certain  property  in  San  Francisco.  The 
defendants,  in  pursuance  of  the  act  of  May,  1853,  entitled  "An 
act  to  provide  for  the  sale  of  the  interest  of  the  state  of  Cali- 
fornia in  the  property  within  the  water-line  front  of  the  city  of 
San  Francisco,"  were  duly  appointed  commissioners  to  examine 
into  and  make  sale  of  such  interest.  In  this  capacity  they  ad- 
Tertised  the  plaintiffs'  property  for  sale,  in  order  to  satisfy  what- 
ever interest  the  state  of  California  might  have  therein.  The 
case  was  submitted  to  a  referee  to  report  the  facts.  He  found 
that  formerly  the  land  in  question  was  mostly  below  high-water 
mark,  but  before  the  admission  of  California  as  a  state  it  had 
been  wholly  reclaimed,  and  was  now  partly  covered  with  build- 
ings, and  partly  used  as  public  highways.  He  also  found  that 
the  plaintiffs'  title  was  derived  from  grants  issued  by  Francisco 
Guerrero  and  F.  M.  Leavenworth,  alcaldes  of  San  Francisco, 
and  that  they  were  in  possession  of  and  entitled  to  the  premises. 
Upon  these  facts  a  perpetual  injunction  was  granted. 

Oeorge  C.  Boies,  for  the  appellants. 

Crochett  and  Page,  for  the  respondents. 
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By  Ooort,  Hxtdenfeldt,  J.  1.  The  right  of  the  state  to  lands 
under  water  where  the  tide  ebbs  and  flows  is  founded  upon  her 
sovereign  control  over  the  easement,  or  right  of  navigation. 
Where,  therefore,  the  easement  is  destroyed,  the  right  of  the 
state  ceases,  except  to  prosecute  for  purpresture,  and  have  the 
easement  restored.     ^ 

2.  The  legislature  cannot  exercise  judicial  functions,  and 
therefore  cannot  except  one  case  or  one  party  from  the  opera- 
tion of  a  general  rule  of  law,  either  as  to  right  or  remedy.  That 
portion,  therefore,  of  the  act  of  May,  1853,  entitled  ''An  act  to 
provide  for  the  sale  of  the  interest  of  the  state  of  Oalifomia  in 
the  property  within  the  water-line,''  etc.,  which  prescribes  that 
no  injunction  shall  be  issued  against  the  commissioners,  is  in- 
valid. 

8.  The  right  of  a  party  to  have  his  title  to  land  protected 
from  a  sale  which  might  create  a  cloud  upon  it  was  upheld  bj 
this  court  in  the  cases  of  Smith  v.  Morse^  2  OaL  624;  ShaUuclrf. 
Carson,  Id  688 

Judgment  affirmed. 

MxTBBiLT,  C.  J.  9  concurred. 


Land  betwebn  Hioh-wateb  Mark  aitd  Low-water  Mark  Bklokos  t» 
Sovereign:  Pike  v.  JHonrotf  58  Am.  Dec.  751;  Mayer  etc  qf  Mobile  t.  Eelavai 
S3  Id.  325.  Bight  of  state  to  landa  under  water,  where  tide  ebbs  aad  flows: 
Susquehanjia  Canal  Co.  v.  Wright,  42  Id.  312;  Moor  v.  Teaste,  52  Id.  655; 
Weston  y.  Sampson,  54  Id.  764;  Stuart  y.  Cktrh's  Lessee,  58  Id.  49;  MouUon 
V.  LU^,  59  Id.  67. 

Injunction  to  Prevent  Cloud  on  Title:  See  note  to  Carlin  y.  Huti» 
mm,  62  Am.  Dec.  524;  injunction  of  tax  sale:  See  Burnet  v.  CincMi- 
nati,  17  Id.  582;  see  also  Williams  v.  Cammack,  61  Id.  508.  The  principal 
case  is  cited  and  affirmed  on  this  point  in  England  y.  Lewis,  25  Csl.  357; 
Bayerque  y.  Cohen,  McAU.  117;  Tucker  v.  Kenniston,  47  N.  H.  271.  In 
Huntington  v.  0.  P.  R,  R.  Co,,  2  Saw.  514,  the  principal  case  is  cited  to  the 
proposition  that  "the  court  will  enjoin  the  casting  of  a  cloud  upon  a  title  in 
cases  wherein  the  cloud  itself  when  cast  would  be  removed.'* 

Legislature  cannot  Exercise  Judicial  Fctnctions:  See  LouisvUU  v. 
Na^hviUe  R,  R,  Co.  y.  County  Court  of  Davidson,  62  Am.  Dec.  424,  and  note 
citing  prior  cases;  Lane  v.  Dorman,  36  Am.  Dec.  543,  and  reference  to  other 
cases  in  this  series  in  notes  551;  Oreenough  v.  Oreenough,  51  Id.  567,  and 
notes  574;  Ervine^s  Appeal,  55  Id.  499.  The  principal  case  is  cited  to  the 
point  that  purely  judicial  powers  cannot  be  conferred  by  statute  upon  super- 
yisors,  in  Stone  v.  Elkiw,  24  Cal.  127. 

Etfect  of  Partial  or  Special  Law  is  discussed  in  the  extended  notes 
to  Pierce  v.  Kimball,  23  Am.  Dec.  543;  Bank  of  the  State  y.  Cooper,  24 
Id.  543.  The  legislature  cannot  make  a  law  for  a  particular  case,  between 
two  contracting  parties,  contrary  to  existing  law.  and  order  a  court  to  cnforoe 
It:  Ervine's  Appeal,  55  Id.  499. 
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MoGlintooe  V.  Bbtder. 

[5  Oaufobkia,  97.] 

Fouor  Of  Both  Oshuul  axd  State  QorzRvumxm  m  to  Rbsbtb  poblk 
la&dfl  if*^t*^*Tifng  predons  metala  from  Battlement  for  agrioaltunl  pm^ 


KiTBT  lOB  PuBPon  OT  MiiTiiTo  upoif  PuBuo  Lands  Albiavt  Srtxab 
upon  for  agrtcnltunLl  pnrpoMS  is  not  tortioni. 

SRTLEft  lOB  AOBIOULTUXAL   PUKPOSIS  UPON    MCONO  LaITDS  OV  OAUfOm* 

nA  is  nibjdct  to  the  rights  of  miners,  who  may  proceed  in  good  faith  to 
extract  any  valuable  metiJa  fooad  there  in  the  most  prsotioabla-maiiiMr 
and  with  the  leaet  injary  to  the  oocnpying  claimant. 

Apfbai.  from  the  district  court  of  the  tenth  judicial  diBtiiot, 
Nerada  connly.    The  opinion  states  the  case. 

DQMe  and  Thayer,  for  the  appellants. 

Coftn  and  Tvoeed,  for  the  respondent. 

By  Court,  Bbtah,  J.  This  cause  comes  np  upon  an  appeal 
from  an  order  granting  an  injunction,  and  it  will  not  be  neoes- 
saryto  notice  many  of  the  points  made  by  counsel  in  their 
briefs  and  arguments  upon  the  hearing  of  the  cause. 

McClintock,  the  plaintiff  below,  claims  that  he  has  settled  upon, 
and  now  occupies  in  good  faith,  a  tract  of  land  in  the  county 
of  Nevada,  for  grazing  and  agricultural  purposes;  that  he  had 
made  large  and  valuable improYements  upon  the  same;  and  that 
he  had  quietly  and  peaceably  enjoyed  his  possession  for  some 
years  prior  to  the  entry  of  defendants,  in  the  business  of  farm- 
ing and  grazing.  The  defendants  below  set  forth  in  their 
answer  that  the  land  so  claimed  by  McClintock  is  mineral  land, 
and  that  whilst  engaged  in  the  business  of  extracting  gold  from 
the  earth  they  advanced  their  works  to  the  inclosure  of  McClin« 
tock,  the  plaintiff,  and  that  the  earth  contained  within  the  in* 
closure  of  the  plaintiff  was  valuable  for  gold-mining  purposes. 

The  record  discloses  that  upon  affidavits  setting  up  these 
facts,  amongst  others,  the  county  judge  of  Nevada  county  dis- 
solved the  injunction  granted  by  the  district  judge,  and  that 
the  dissolution  of  the  same  was  followed  by  a  renewed  order  of 
injunction  from  the  district  judge.  It  is  further  shown  that 
the  district  judge  refused  to  set  aside  the  writ  of  injunction 
upon  application  made  to  him  for  that  purpose.  The  appeal 
having  been  taken  from  the  order  granting  the  injunction,  we 
deem  it  only  necessary  to  notice  the  main  issue  raised  by  the 
bill,  answer,  and  affidavits  in  the  record. 

The  important  question  is  now  presented  to  us  as  to  what 
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rights  a  person  may  acquire,  if  any,  in  the  gold-bearing  districts 
of  this  state,  by  virtue  of  his  prior  possession,  by  means  of 
inclosures  and  improvements  for  farming  and  grazing  purposes. 
It  has  been  the  admitted  policy  of  the  different  governments  of 
the  world  for  many  ages,  when  those  governments  have  had 
jurisdiction  over  soil  containing  valuable  minerals,  to  reserve 
those  lands  for  the  use  of  the  government,  and  exclude  them  as 
far  as  possible  from  any  claim  of  private  ownership.  Many 
reasons  have  been  given  for  this  policy,  prevailing  from  the 
earliest  times;  one,  that  the  government  having  alone  the 
right  of  coinage,  it  was  incident  to  that  right  that  it  should 
control  the  metals  to  be  coined;  others  have  thought  that  the 
doctrine  became  general  in  the  days  of  the  feudal  ages,  when 
nations  were  almost  constantly  in  a  state  of  war,  and  the  reve- 
nues of  kings  were  much  straitened  by  the  frequent  and  heavy 
charges  of  expensive  armaments,  and  that  the  necessities  of  rev- 
enue and  currency  excluded  the  idea  that  any  subject  of  the 
crown  should,  by  virtue  of  his  ownership  of  lands,  have  it  in 
his  power  to  prevent  the  extraction  from  the  soil  of  the  wealth 
po  much  needed. 

\  But  whatever  may  have  been  the  origin  of  this  doctrine,  it  is 
not  uncertain  that  it  has  been  acted  upon  down  to  our  own 
times. 

The  government  of  this  state,  being  a  government  of  the  people, 
has,  as  far  as  its  action  has  been  determined,  modified  this  claim 
to  the  precious  metals;  and  deriving  its  revenue  from  other 
sources,  has,  by  its  uniform  policy,  permitted  its  citizens,  as 
well  as  the  citizens  and  subjects  of  other  states,  to  use  thu  pub- 
lic lands  for  the  purpose  of  extracting  the  most  valuable  metala 
from  their  soil. 

The  general  government  has,  by  acts  of  congress,  reserved 
from  settiement,  under  her  laws  regulating  the  occupation  of 
the  public  lands,  all  lands  upon  which  mines  may  exist. 

The  government  of  the  United  States  will  issue  no  patent  to 
a  pre-emption  claimant  upon  mineral  lands  who  claims  the 
same  for  agricultural  purposes.  The  plaintiff  below  has,  then^ 
acquired  no  right  to  his  settiement  from  the  general  govern* 
ment.  The  state  of  California,  having  an  undoubted  right  iu 
pass  laws  regulating  the  manner  of  defending  and  possessing 
the  public  lands  within  her  borders,  by  virtue  of  her  police 
powers  if  she  has  no  higher  right,  has  proceeded  to  define 
what  lands  may  be  possessed  for  agricultural  purposes,  in  the 
act  of  April  11,  1850,  and  the  act  of  April  20,  1852  (see 
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Comp.  L.  896);  and  by  the  proTisions  of  those  laws  she  ex- 
pressly excepts  from  their  operation,  and  refuses  to  protect, 
my  location  upon  lands  containing  any  of  the  precious  metals. 
The  act  of  April  13,  1850,  passed  "for  the  better  regulation  of 
the  mines  and  the  goyemment  of  foreign  miners/'  seems  to 
giTe,  by  necessary  implication,  whatever  right  the  state  might 
hare  in  the  mineral  in  the  soil,  and  the  right  to  mine,  to  all  na- 
tiTe-bom  or  naturalized  citizens  of  the  United  States  who  may 
wish  to  toil  in  the  gold  placers. 

The  act  of  1851,  regulating  proceedings  in  dyil  cases,  section 
62L,  defining  "that  in  actions  respecting  mining  claims,  proof 
ihall  be  admitted  of  the  customs,  usages,  or  reguhitions  estab- 
lished or  in  force  at  the  bar  or  diggings  embracing  such  claim,'* 
would  seem  to  imply  a  permission,  upon  the  part  of  the  state, 
to  the  miner  to  seek  wherever  he  chose  in  the  gold-bearing  dis- 
tricts for  the  precious  metals,  and  would  seem  to  extend  to  him 
whatever  right  she  might  have  to  the  mineral  when  found. 

But  the  inquiry  would  naturally  aiise  here  as  to  what  right 
the  plaintiff  can  have  in  maintaining  possession  of  the  farm  he 
claims,  situate  upon  mining  lands,  to  the  exclusion  of  the 
miner,  whilst  he  is  in  good  faith  searching  for  gold.  The  policy 
of  both  the  general  and  state  governments  has  been  to  reserve 
these  lands  from  settlement  for  agricultural  purposes.  All  of 
the  legislation  of  both  governments  bearing  upon  this  question 
denies  the  claim  of  the  settler  for  agricultural  purposes  upon 
mineral  lands;  and  instead  of  denying  to  the  miner  the  privi- 
lege of  extracting  gold  wherever  found — the  one  by  its  tacit 
permission,  fijid  the  other  by  the  uniform  tendency  and  implica- 
tion of  its  laws — ^has  given  him  that  privilege,  and  allowed  him 
to  define  and  regulate  his  location  in  the  mines  by  the  local 
customs  and  laws  prevailing  at  the  place  where  he  is  following 
his  mining  vocation. 

It  has  been  contended  in  this  cause  that  the  location  of  the 
plaintiff  for  agricultural  purposes  upon  the  lands  in  dispute  had 
taken  place  prior  to  any  legislation  upon  the  subject  of  mining 
lands,  and  that  therefore  those  laws  passed  with  reference  to 
the  business  of  mining  can  have  no  effect  in  denying  his  right 
to  his  possession,  because  they  would  Le  retroactive  in  their 
operation.  I  cannot  perceive  the  force  of  this  objection. 
The  plaintiff  never  had,  from  the  time  of  his  location,  any 
right,  derived  from  either  government,  to  the  possession  of 
mineral  lands  inclosed  by  him,  to  the  exclusion  of  miners  who 
were  in  good  faith  proceeding  to  extract  the  gold  from  the  earth* 
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The  plaintiff  is  in  possession  without  showing  a  right  of  prop« 
ertj,  and  relies  upon  bis  mere  possession,  by  buildings  and  in* 
closures,  for  his  right  to  recover  in  this  action.  A  bare  prior 
possession  of  agricultural  lands,  which  were  public  lands,  has 
been  held  sufficient  in  some  of  the  new  states  and  territories  of 
the  Union  to  sustain  ejectment  as  against  a  person  invading 
that  possession. 

The  wants  and  interests  of  a  country  have  always  had  their 
due  weight  upon  courts  in  applying  principles  of  law  which 
should  shape  its  conditions;  and  rules  must  be  relaxed,  the  en- 
forcement of  which  would  be  entirely  unsuited  to  the  interests 
of  the  people  they  are  to  govern.  In  the  new  agricultural 
states  it  was  the  policy  of  the  government,  as  well  as  of  the 
people,  that  the  waste  lands  should  be  early  settled,  cleared, 
and  brought  into  a  state  fit  for  cultivation. 

The  actual  settler  upon  these  lands,  over  much  of  the  terri- 
tory of  the  Union,  was  allowed  the  right  of  pre-emption,  and 
the  government  recognized  in  him,  by  virtue  of  his  settlement, 
a  species  of  property  in  the  public  lands.  It  was  necessary  for 
the  encouragement  of  actual  settlers  that,  without  legal  title  to 
their  property,  and  without  actual  inclosures,  they  should  be 
able  to  remove  any  person  entering  upon  lands  claimed  by 
them.  But  how  is  it  with  the  case  before  us?  The  plaintiff 
settles  upon  and  claims  mineral  lands  for  purposes  of  agricul- 
ture, to  the  exclusion  of  miners,  against  the  policy  of  both  the 
general  and  state  governments,  without  right,  and  claims  pro- 
tection in  his  possession  merely  because  he  was  first  upon  the 
ground;  that  he  had  fenced  in  a  farm,  and  was  occmpied  in  the 
business  of  raising  crops. 

The  maxim  of  the  law.  Qui  prior  est  in  tempore ,  potior  est  in 
jure,  cannot  be  applied  in  protection  of  a  person  who  settles 
upon  lands  reserved  from  settlement  by  the  policy  of  the  law, 
as  against  one  entering  for  a  purpose  encouraged  wherever  min- 
erals may  be  found. 

To  sustain  the  action  of  ejectment  in  favor  of  a  party  relying 
upon  mere  prior  possession,  the  defendant  in  the  action  is  treated 
as  an  intruder  and  wrong-doer,  who  invades  without  right  in  the 
premises.  The  defendants  below  were  in  the  exercise  of  a  peace- 
able and  lawful  calling;  and  in  their  search  for  gold,  in  the 
progress  of  their  works,  they  discovered  that  the  plaintiff  had 
inclosed  ground  in  a  mining  district,  which  they  believed  to  be 
valuable  for  gold-mining  purposes,  and  upon  which  they  entered 
for  the  purpose  of  carrying  on  their  business  of  extracting  gold. 
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This  was  net  (in  a  miniiig  district)  the  act  of  intmders  or  wrong- 
doers, but  the  act  of  persons  following  a  lawful  and  honorable 
pnrsuity  upon  ground  reserved  to  such  purposes  by  both  the 
policy  and  laws  of  this  state. 

If  the  doctrine  were  otherwise,  it  is  x>Iain  to  peroeive  that 
peisons  without  any  right  but  that  of  possession  could,  under 
the  pretense  of  agriculture,  inyade  the  mineral  districts  of  the 
state,  and  swallow  up  the  entire  mineral  wealth  by  settlements 
upon  one-hnndred-and-sixty-acre  tracts  of  land.  It  would  be 
using  the  law  to  a  very  bad  puipose  if  we  should  allow  a  person 
who  has  no  evidence  of  title  but  his  improvements,  and  no  right 
but  that  of  the  naked  possession  he  has  usurped,  to  destroy,  for 
his  own  benefit,  the  business  of  a  neighborhood,  and  put  as  well 
the  govemment  as  the  mining  public  at  defiance. 

I  therefore  hold  that  a  person  who  has  settled  for  agricul- 
tural purposes  upon  any  of  the  mining  lands  of  this  state  has 
Battled  upon  such  lands  subject  to  the  rights  of  miners,  who 
may  proceed  in  good  faith  to  extract  any  valuable  metals  there 
may  be  found  in  the  lands  so  occupied  by  the  settler,  in  the 
most  practicable  manner  in  which  they  can  be  extracted,  and 
with  the  least  injury  to  the  occupying  claimant,  according  to  the 
eicpress  statutes  of  this  state. 

The  order  granting  the  in  jimction  in  the  court  below  is  there- 
fore reversed,  vnth  costs. 

Hkxdsmvxldt,  J.,  concurred. 


BiOBT  TO  Minx. — Our  object  in  this  note  will  be  to  give  a  brief  outline  of 
the  miner'B  right  to  extract  the  predoos  metale  from  the  public  lands  of  the 
United  States;  and  in  considering  the  question,  our  almost  exclusive  use  of 
California  cases  will,  it  is  hoped,  meet  with  approval,  when  it  is  remembered 
that  these  decisions  have  been  generally  followed  in  the  western  states  and 
territories.  The  scope  of  oar  subject  will  also  be  confined  to  the  Pacific  coast. 
Kearly  the  entire  mining  interest  of  the  states  and  territories  of  that  region 
have  grown  up  under  the  protection  of  the  law  as  administered  in  Calif omia> 
and  to  repudiate  the  principles  upon  which  the  courts  of  that  state  have  acted 
would  be  to  overturn  the  foundation  upon  which  the  mining  rights  of  that 
i^on  rest:  McdUU  v.  Uncle  Sam  Gold  and  Silver  Mining  Co.,  I  Nev.  203. 
The  decisions  of  the  secretary  of  the  interior  and  commissioner  of  the  gen- 
eral land«offlce,  under  the  mining  acts,  are  numerous,  but  they  will  not  be 
cited  in  this  note.  The  practice  of  the  land-office  is  regulated  by  them,  but 
they  are  not  of  such  an  authoritative  character  as  to  justify  the  assertion  that 
they  are  the  law,  nor  are  they  final  upon  the  various  questions  of  statutory 
ooDstruction.  Such  is  the  view  taken  by  the  supreme  court  of  the  United 
States:  JAndsey  v.  J^aioes,  2  Black,  557;  Cunningham  v.  AaMey,  14  How.  377| 
Bamard^s  Heirs  v.  AahUy^i  Heirs,  18  Id.  43;  Garland  v.  TTynn,  20  Id.  df 
htflU  V.  Arhanw^  22  Id.  193;  Johnwn  v.  Ti^wdey,  13  Wall.  72. 
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Law  Ooveming  Property  in  Mines  and  in  Water  on  PibUc  Miniorai 
Lands  Prior  to  1866,— The  pablio  history  relating  to  the  miaeral  iMndm 
of  the  United  States  is  familiar  to  one  whom  the  profession  love  to  honor* 
Mr.  Justice  Field,  and  is  given  by  him  in  this  clear  and  elegant  Isngnage: 
**  The  disooTery  of  gold  in  California  was  followed,  as  is  well  known,  by  an 
immense  immigration  into  the  state,  which  increased  its  population  within 
three  or  four  years  from  a  few  thousand  to  several  hundred  thousand.  The 
lands  in  which  the  precious  metals  were  found  belonged  to  the  United  States^ 
and  were  unsurveyed,  and  not  open,  by  law,  to  occupation  and  settlement. 
Little  was  known  of  them  further  than  that  they  were  situated  in  the  Sierra 
Kevada  mountains.  Into  these  mountains  Che  emigrants  in  vast  number* 
penetrated,  occupying  the  ravines,  gulches,  and  canyons,  and  probing  the  earth 
in  all  directions  for  the  precious  metals.  Wherever  they  went,  they  carried 
with  them  that  love  of  order  and  system  and  of  fair  dealing  which  are  the 
prominent  characteristics  of  our  people.  In  every  district  which  they  oocn- 
pied  they  framed  certain  rules  for  their  government,  by  which  the  extent  of 
ground  they  could  severally  hold  for  mining  was  designated,  their  possessory 
right  to  such  ground  secured  and  enforced,  and  contests  between  them  either 
avoided  or  determined.  These  rules  bore  a  marked  similarity,  varying  in  the 
several  districts  only  according  to  the  extent  and  character  of  the  mines* 
distinct  provisions  being  made  for  different  kinds  of  mining,  such  ss  placer 
mining,  quartz  mining,  and  mining  in  drifts  or  tunnels.  They  all  recognised 
discovery  followed  by  appropriation  as  the  foundation  of  the  possesBor's  title, 
and  development  by  working  ss  the  condition  of  its  retention,  and  they  were 
so  framed  as  to  secure  to  all  comers,  within  practicable  limits,  absolute  equal- 
ity of  right  and  privilege  in  working  the  mines.  Nothing  but  such  equality 
would  have  been  tolerated  by  the  miners,  who  were  emphatically  the  law- 
makers, as  respects  mining,  upon  the  public  lands  in  the  state.  The  first 
appropriator  was  everywhere  held  to  have,  within  certain  well-defined  limits* 
a  better  right  than  others  to  the  claims  taken  up;  and  in  all  controversies* 
except  as  against  the  government,  he  was  regarded  as  the  original  owner» 
from  whom  title  was  to  be  traced.  But  the  mines  could  not  be  worked  with- 
out water.  Without  water  the  gold  would  remain  forever  buried  in  the  earth 
or  rock.  To  caxry  water  to  mining  localities,  when  they  were  not  on  the 
banks  of  a  stream  or  lake,  became,  therefore,  an  important  and  necessary 
business  in  carrying  on  mining.  Here,  also,  the  first  appropriator  of  water 
to  be  conveyed  to  such  localities  for  mining  or  other  beneficial  purposes  waa 
recognized  as  having,  to  the  extent  of  actual  use,  the  better  right.  The  doc- 
trines of  the  common  law  respecting  the  rights  of  riparian  owners  were  not 
considered  as  applicable,  or  only  in' a  very  limited  degree,  to  the  condition  of 
miners  in  the  mountains.  The  waters  of  rivers  and  lakes  were  consequently 
carried  great  distances  in  ditches  and  flumes,  constructed  with  vast  labor  and 
enormous  expenditures  of  money,  along  the  sides  of  mountains,  and  through 
canyons  and  ravines,  to  supply  communities  engaged  in  mining,  as  well  aa 
for  agriculturists  and  ordinary  consumption.  Numerous  regulations  were 
adopted,  or  assumed  to  exist  from  their  obvious  justness,  for  the  security  vt 
these  ditches  and  flumes,  and  the  protection  of  rights  to  water,  not  only  be- 
tween different  appropriators,  but  between  them  and  the  holders  of  mining 
claims.  These  regulations  and  customs  were  appealed  to  in  controversies  in 
the  state  courts,  and  received  their  sanction;  and  properties  to  the  value  of 
many  million»rested  upon  them.  For  eighteen  years,  from  1848  to  1866,  the 
reflations  and  customs  of  miners,  as  enforced  and  molded  by  the  courts,  and 
sanctioned  by  the  legislation  of  the  state,  constituted  the  law  governing  pro^ 
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«rt]f  in  mineB  and  in  water  on  the  pnblio  mineral  landa."  JenniBon  ▼,  Kirk,  9S 
U.  S.453. 

Catet  Supportimg  Judke  I%eUr»  Proportions  of  Law, — ^The  leading  otM 
on  the  ri^ts  of  miners  in  California  is  that  of  Bogga  ▼.  Merced  Mtnmg 
Co,,  14  Gal.  355.  It  was  there  held  that  there  was  neyer  any  license  from  the 
guyremment  to  the  miners  on  the  Pacific  coast  to  work  the  mines.  Congress 
had  adopted  no  specific  action  on  the  subject.  The  supposed  license  com- 
tisted  in  the  forbearance  of  the  govemment.  Any  other  Ucenae  was  held  to 
fe»t  in  mere  assertion,  and  was  untrue  in  fact  and  unwarranted  in  law.  It 
was  also  held  that  the  United  States  could  neither  enter  upon  nor  anthoiiaa 
an  entry  upon  private  property  for  the  purpose  of  mining.  The  United 
Htates,  like  any  other  proprietor,  could  only  exercise  the  rights  to  the  min- 
ends  in  private  property  in  subordination  to  such  rules  and  regulations  aa 
ihe  local  sovereign  might  prescribe:  See  Ilenahaw  v.  Clarke  Id.  460;  Frtmoni 
V.  Blower,  17  Id.  199;  Ah  Hee  v.  CHjypen,  19  Id.  491;  Ah  Yew  v.  CluMte,  24 
Id.  562.  The  leading  case  on  the  mining  customs  of  the  western  states  and 
territories  is  Morton  v.  SolamJbo  Cop-ptr  Mining  Co,,  26  Id.  627.  It 
tiiere  held  that  where  any  local  mining  custom  exists,  controversies 
a  mining  right  must  be  solved  and  determined  by  the  customs  and  usages  ol 
the  bar  or  diggings  embracing  the  claim  to  which  such  right  is  asserted  or 
denied,  whether  such  customs  and  usages  are  written  or  unwritten.  Legis- 
lation could  not  entirely  supplant  the  force  of  these  customs.  They  grew  up 
by  aelf -creation,  and  were  not  the  subjects  of  invention  or  proviuon.  Thej 
might  be  superseded,  when  once  observed  as  obligatory,  and  the  customs  ol 
one  district  sometimes  had  controlling  force  in  another.  They  were  not  tha 
ancient  customs  of  the  oommon  law,  which,  to  have  force,  must  be  immem<^ 
rial,  merely  traditional,  and  not  within  living  memory:  Smith  v.  North  Amer- 
iean  Mining  Co,,  1  Nev.  423.  But  they  are  the  usages  which  grow  out  of  the 
regulations  by  practioe,  are  appurtenant  to  them,  and  must  be  regarded  and 
enforced  aa  an  inherent  part  of  them,  as  explaining,  enlarging,  and  defining 
them:  Yale  on  Mining  Claims,  86.  The  word  "customs'*  is  the  generic  term 
for  laws  and  regulations:  Morton  v.  Solambo  Copper  Mining  Co,,  eupra.  For  a 
synopsis  of  mining  regulations,  see  Yale  on  Mining  Claims,  73;  Blanchard  k 
Weeks  on  Mines,  116.  A  custom  or  usage,  however,  is  void  whenever  it  falls 
into  disQse  or  is  generally  diar^garded:  Harvey  v.  Byan,  42  OaL  626.  The  ex- 
istence of  mining  rules  and  customs  is  a  question  of  fact,  and  they  must  be  rea- 
sonable: Kmg  V.  Sdwarde,  1  Mont.  235.  For  matters  relating  to  proof  of  cus- 
toms, see  Coleman  v.  Clementt,  23  OaL  245;  Core  v.  McBrayer,  18  Id.  582;  Tdble 
Mi.  Tunnel  Co,  v.  Stranahan,  31  Id.  387;  Boach  v.  Cray,  16  Id.  383;  Fairbanks 
V.  Woodhouse,  6  Id.  433;  Prcdua  v.  Pacifie  O,  A  S,  Mining  Co,,  35  Id.  30;  Att- 
wood  V.  Frieot,  17  Id.  37.  The  leading  case  on  the  possession  and  occupancy 
of  mining  ground  in  the  western  states  and  territories  is  English  v.  Johnson^ 
Id.  107.  It  is  there  held  that  though  the  regular  and  usual  way  of  obtaining 
possession  of  mining  claims  be  according  to  the  mining  regulations  of  the 
vicinage,  still  a  prior  possession,  not  so  taken,  is  good,  as  against  one  subse- 
quentiy  taking  in  the  same  way.  For  other  important  matters  relating  to  the 
possession  of  mining  daims,  see  Blanchard  &  Weeks  on  Mines,  183.  In  con* 
troversies  between  persons  on  government  land,  where  neither  have  absolute 
rights,  tha  presumption  of  a  grant  to  the  first  appropriator  is  simply  a  rule  of 
oonvenienoe,  having  no  place  for  consideration  as  against  the  superior  pro- 
prietor: Boggs  v.  Merced  Mining  Co,,  14  Cal.  279.  The  leading  cases  on  the 
sobject  of  water  rights  in  the  mineral  regions  are  Irwin  v.  Phillips^  5  Id.  140, 
post,  p.  113,  and  Atchison  v.  Peterson,  20  Wall.  507.  In  the  former  it 
nid  that  the  right  of  miners  and  ditch-owners  in  California  to  divert 
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of  water  upon  the  public  domain  has  been  recognized  by  the  itate  legiBlatora, 
and  tacitly  assented  to  by  the  federal  government;  and  that  the  privilege  ol 
working  the  mines  and  the  right  to  divert  the  streams  of  water  being  upon 
an  equal  footing,  the  question  as  to  which  has  the  better  right  to  the  water 
is  decided  in  favor  of  the  one  who  first  appropriated  it  to  his  own  use.  la 
the  latter  it  was  held  that  the  doctrines  of  the  common  law  on  the  mineral 
lands  of  the  public  domain  in  the  Pftcific  states  and  territories,  dedaratoiy 
of  the  rights  of  riparian  proprietors  respecting  the  use  of  running  waters,  are 
inapplicable,  or  applicable  only  in  a  very  limited  extent,  to  the  necessities  of 
miners,  and  inadequate  to  their  protection.  In  this  region,  prior  appropria- 
tion gives  the  better  right  to  running  waters  to  the  extent,  in  quantity  and 
quality,  necessary  for  the  uses  to  which  the  water  is  applied.  For  numerou 
other  questions  relative  to  water  rights,  see  Blanchard  &  Weeks  on  Mines,  738w 
In  the  work  last  dted,  pp.  122-124,  will  be  found  a  detailed  statement  of 
California  legislation  concerning  the  mines. 

Rights  of  Settuebs  upon  Publio  Lands. — ^The  titie  to  these  lands,  wo 
have  seen,  was  in  the  government;  and  the  miners  had  no  titie  except  what 
arose  from  possession.  It  was,  however,  undoubtedly  the  policy  of  Califor- 
nia, as  shown  by  the  legislation  to  which  we  have  just  adverted,  to  penult 
settlers  in  all  capacities  to  occupy  the  public  lands,  and  by  such  oocupatioD 
to  acquire  the  right  of  undisturbed  enjoyment  against  all  the  world  but  the 
true  owner.  In  evidence  of  this,  acts  were  passed  to  protect  the  poeseBsion 
of  agricultural  lands  acquired  by  mere  occupancy,  to  protect  miners,  to  pro- 
vide for  the  recovery  of  mining  claims,  and  recognizing  canals  and  ditches 
which  were  known  to  divert  the  water  of  streams  from  their  natural  channris 
for  mining  purposes,  and  others  of  similar  character.  This  policy  was  extended 
equally  to  all  pursuits  without  partiality,  except  in  the  single  case  where  the 
rights  of  the  agriculturist  were  made  to  yield  to  those  of  the  miner  when  gold 
was  discovered  in  his  land.  The  policy  of  this  exception  was  obvious.  With* 
out  it  persons  without  any  right  but  that  of  possession  alone  could,  under  the 
pretense  of  agriculture,  have  invaded  the  mineral  districts  of  the  state,  and 
have  absorbed  the  entire  mineral  wealth  of  the  country  by  settiements  upon 
one-hundred-and-sixty-acre  tracts  of  land.  It  was  not  only  the  policy  of  the 
state  government,  but  also  of  the  general  government,  to  reserve  the  mineral 
lands  of  the  public  domain  from  settiement  for  agricultural  purposes.  All  of 
the  legislation  of  both  governments  bearing  upon  this  question  denied  the  claim 
of  the  settier  for  agricultural  purposes  upon  such  lands;  and  instead  of  deny- 
ing to  the  miner  the  privilege  of  extracting  gold  wherever  found,  the  general 
government,  by  its  tacit  permission,  and  the  state  government,  by  the  uniform 
tendency  of  its  laws,  appeared  to  give  him  that  privilege,  and  allowed  him  to 
define  and  regulate  his  location  in  the  mines  by  the  local  customs  and  laws 
prevailing  at  the  place  where  he  followed  his  mining  vocation.  Settlen 
never  had  from  the  time  of  location  any  right  derived  from  either  gOTeranaeot 
to  the  possession  of  mineral  lands  inclosed  by  them  to  the  exclusion  of  miners 
who  were  in  good  faith  proceeding  to  extract  gold  from  the  earth.  A  persun, 
therefore,  who  settied  for  agricultural  purposes  upon  any  of  the  mining  lands 
of  the  state,  settled  upon  such  lands  subject  to  the  rights  of  miners  who 
might  proceed  in  good  faith  to  extract  any  valuable  metals  found  in  the  lands 
BO  occupied  by  the  settler,  in  the  most  practicable  manner  in  which  they  could 
be  extracted,  and  with  the  least  injury  to  the  occupying  claimant,  according 
to  the  express  statutes  of  the  state:  See  principal  case,  and  Hick$  v.  Beil^  S 
Gal.  219;  Stoakes  v.  BarreU,  5  Id.  36;  Fiigerctld  v.  Urton,  Id.  308;  Tariat 
r.  Spring  Creek  Co,,  Id.  395;  Burdge  v.  Undenvood,  6  Id.  45;  Henshaw  r« 
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(Mart,  14  Id.  4G0;  FrtmorU  ▼.  Flower,  17  Id.  199;  Martin  v.  Browner,  11  Id. 
12;  Biddle  y.  Boffffs,  14  Id.  374-380;  Clark  y.  Duval,  15  Id.  85;  Snuih  v.  Doe, 
Id.  100;  Lemuroni  t.  MiUer,  34  Id.  231;  OoUaehaU  y.  ifeiniw.  2  KeY.  185; 
StKta.  of  1852,  p.  158. 

The  exoepticm  made  in  caaes  where  the  interests  of  agricoltiirists  and  of 
miners  conflicted  was  oontained  in  the  statutes  of  1852,  psge  158.  A  right 
of  action  was  giYen  to  any  one  settled  upon  the  public  lands  for  the  purposa 
oi  coltiYating  or  gracing  against  parties  interfering  with  his  premises  or  injuring 
his  laodsy  where  the  same  was  designated  by  distinct  boundaries,  and  did  nol 
•zoeed  one  hundred  and  sixty  acres  in  extent;  with  a  proyiso,  howcYer,  that 
if  tiie  lands  contained  mines  of  precious  metals,  the  claim  of  the  ooouptnt 
should  not  preclude  any  persons  desiring  to  do  so  from  working  the  mines, 
*'aa  folly  and  onreserYedly  as  they  might  or  could  do  had  no  possession  or 
daim  been  made  for  grazing  or  agricultural  purposes. "  Under  this  act  tha 
sapremo  court  of  the  state  held  that  miners,  for  the  purpose  simply  of  min* 
ing,  could  enter  upon  the  lands  thus  occupied,  but  that  the  act  legalind 
what  would  otherwise  have  been  a  trespass,  and  could  not  be  extended  by 
implication  to  a  class  of  cases  not  specially  provided  for.  Accordingly,  ditches 
eonstmcted  over  lands  thus  held,  without  the  consent  of  the  occupant,  though 
designed  to  convey  water  to  mining  localities  for  the  purpose  of  mining,  wsie 
held  to  be  nuisances,  and  upon  the  complaint  of  the  occupant  were  ordered 
to  be  abated:  See  Burdge  v.  Underwood,  6  CaL  45;  lUegerald  v.  UrUm,  5  Id. 
808;  Weimer  v.  Lowerg,  11  Id.  104.  There  has  been  some  legislation  in  the 
state  since  these  decisions  permitting  water  to  be  conveyed,  upon  certain 
eonditians,  across  the  lands  of  others.  Such  legialation,  if  limited  to  merely 
regulating  the  terms  upon  which  possessory  rights  subsequently  acquired  in 
the  public  lands  in  the  state  may  be  enjoyed  in  the  absence  of  title  from  the 
United  States,  may  not  be  objectionable.  The  relative  rights  of  miners  and 
occupants  of  town  lots  alw  occupied  the  attention  of  the  courts.  In  JfarUn 
V.  Browner,  Id.  12,  it  was  held  that  "  a  person  cannot,  under  the  pretense 
of  a  town  lot,  locate  and  hold  a  large  tract  of  mining  land  in  the  mineral  re- 
gions of  this  state  as  against  persons  who  enter  in  good  faith  for  the  purpose 
of  digging  gold  therein.  While  a  person  might  be  entitled  to  hold  a  town 
lot  by  location  or  purchase  as  against  miners,  such  lot  must  be  so  holden  in 
good  faith  and  for  that  pur^xMe;  and  one  cannot,  under  the  mere  pretext  ai 
a  town  lot,  hold  a  large  portion  of  land  for  agricultural  purposes  as  against 
the  claim  of  the  miner.  If,  under  pretense  of  holding  land  in  exclusive  occu- 
pancy as  a  town  lot,  a  party  can  take  up  twelve  acres  of  mineral  land  in  the 
mining  district,  which,  before  his  appropriation,  was  used  and  is  mainly 
valuable  for  mining  purposes,  and  hold  it  as  owner,  he  may  take  up  twice 
or  four  times  that  qiumtity;  and  the  consequence  would  be  that  all  of  the 
mineral  lands  in  a  neighborhood  might  be  appropriated  by  a  few  persons,  by 
their  making  a  village  or  hamlet  on  or  near  the  land  so  appropriated.  This 
would  be  to  destroy  to  a  great  extent  the  principle  held  by  this  court  in 
MeClmUoek r.Bryden,6  CaL  97,  and  Stoahee  v.BarreU,  Id.  36,  which  we  have 
no  desire  to  disturb."  This  decision,  however,  was  limited  as  a  precedent  to 
the  facts  of  that  particular  case,  as  it  was  considered  impossible  to  prescribe 
a  rule  of  universal  application:  See  ChUachaU  v.  MeUmg,  2  Nev.  185.  The 
fact  that  land  waa  inclosed  by  the  settler,  and  not  taken  up  in  pursuance  ol 
the  possessory  act,  was  held  unimportant;  CZarJb  v.  i>tt«a/,  15  CaL  85.  But  the 
doctrine  that  by  mere  entry  and  possession  a  right  could  be  acquired  to  the 
exclusive  enjoyment  of  any  given  quantity  of  the  public  mineral  lands  ol 
the  state  waa  repeatedly  condemned  as  fraught  with  the  most  pemiciooa  and 
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disastrous  consequences.   And  it  must  not  be  understood  that  within  the  lim- 
its of  the  mines  all  possessory  rights,  and  all  rights  of  property  not  founded 
upon  »  valid  legal  title,  were  held  at  the  mercy  and  discretion  of  the  minert 
Smith  V.  Doe,  Id.  105.    In  this  case  the  court  said:  "It  is  impossible  to  lay 
down  any  general  rule,  but  every  case  must  be  determined  upon  its  own  par- 
ticular facts.    Valuable  and  permanent  improvements,  such  as  houses,  or- 
chards, vineyards,  etc.,  should  undoubtedly  be  protected,  as  also  growing  crop* 
of  every  description,  for  these  are  as  useful  and  necessary  as  the  gold  prodaoed 
by  the  working  of  the  mines.    Improvements  of  this  character,  and  such  prod- 
ucts of  the  soil  as  are  the  fruits  of  toil  and  labor,  must  be  regarded  as  private 
property,  and  upon  every  principle  of  justice  are  entitled  to  the  protection  of 
the  courts.    But  in  all  cases  it  must  be  borne  in  mind  that,  as  a  general  rule,  ti)o 
public  mineral  lands  of  the  state  are  open  to  the  occupancy  of  every  person  who 
in  good  faith  chooses  to  enter  upon  them  for  the  purpose  of  mining,  and  the 
dxamples  we  have  given  may  serve,  in  some  measure,  to  indicate  the  proper 
modifications  of  the  rule  and  the  restrictions  necessary  to  be  placed  upon  the 
exercise  of  this  right.    It  is  the  duty  of  the  courts  to  protect  private  rights 
of  property,  but  it  is  no  less  their  duty  to  secure,  as  far  as  possible,  the  en- 
tire freedom  of  the  miners,  and  to  carry  out  and  enforce  the  obvious  policj 
of  the  government  in  this  respect."  See  also  F^'emont  v.  Flower^  17  CaL  190; 
Ah  Hee  v.  Crippen^  19  Id.  491;  Ah  Tew  v.  Choate,  24  Id.  662.    As  to  gar- 
dens, see  OiUan  v.  Hutehinaan,  16  Id.  153;  injury  to  growing  crop:  Rupiey  t» 
WtlcK  23  Id.  452;  homestead  improvements  established  prior  to  the  vesting 
of  the  miner's  rights:  Levarcm  v.  MiUer,  34  Id.  231;  what  is  mineral  land, 
and  mining  on  school  lands:  Ah  Yew  v.  Choate,  24  Id.  562;  JMl  v.  Meador^ 
16  Id.  295.    Improvements,  however,  not  made  in  good  faith  did  not  assist 
the  settler's  possession  as  against  the  miner:  EnmUnger  v.  McIfUyre,  23  Id. 
693.    In  Rogere  v.  Sogga,  22  Id.  444,  it  was  said:  ''Under  the  laws  of  thia 
state,  any  citizen  of  the  United  States  may  enter  upon  and  hold  an  amount 
of  the  public  domain,  whether  within  the  mineral  districts  or  not,  or  whether 
containing  mines  or  not,  not  exceeding  one  hundred  and  sixty  acres.     He  has 
the  right  to  occupy  and  improve  it,  cultivate  the  soil,  plant  orchards  and 
vineyards,  and  apply  it  to  such  uses  as  he  may  deem  most  advantageous  to 
himself.    BuC  his  possession  of  the  land  for  the  common  usual  purposes  of 
grazing  and  agriculture  is  subordinate  to  the  right  of  the  miner,  who,  when 
acting  in  good  faith,  has  the  right  to  enter  upon  any  tract  of  land  held  by 
another  merely  for  agricultural  or  grazing  purposes,  and  to  mine  the  same, 
doing  no  more  injury  to  the  premises  than  may  be  necessary  to  enable  him  to 
work  the  mine  in  the  most  practicable  manner."   The  miner  had  the  right  to 
locate  his  mining  claim  on  agricultural  land  according  to  the  usage  and  cus- 
tom of  miners;  to  pass  and  repass  over  the  land  in  going  to  and  frcmi  his 
claim;  to  dig  up  the  soil,  sink  shafts,  run  tunnels,  and  do  all  other  acts 
necessary  to  enable  him  to  work  his  claim  effectively,  being  careful  to  do  no 
unnecessary  injury  to  the  land:  Id.    But  these  general  rights  of  the  miner 
were  subject  to  limitations  and  restrictions,  necessary  to  prevent  an  inter- 
ference with  rights  of  property  vested  in  others,  and  which  were  entitled 
to  equal  protection  with  his  own.    Thus,  he  had  no  right  to  use  water  to 
work  his  mine  which  had  been  appropriated  to  other  legitimate  purposes: 
Irwin  V.  PhilHpa,  5  Id.  140;  Tartar  v.  Spring  VaUey  Water  A  Mhung  Co., 
Id.  395;  no  right  to  dig  a  ditch  to  convey  water  to  his  mine  over  land  in  the 
fossession  of  another:  Burdge  v.  Underwood,  6  Id.  45;  Weimer  v.  Lowery,  11 
id.  104;  nor  the  right  to  mine  land  used  for  a  residence  and  for  purposes  oon- 
neoted  therewith:  Fitigerald  v.  Urtom^  0  Id.  808;  nor  the  right  to  mine  land 
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used  for  houses,  orchardB,  vineyards,  gardens,  etc. :  Smith  ▼.  Doe^  15  Id.  101; 
OUIan  Y.  HutehhuoHj  16  Id.  153.  We  have  alluded  to  the  general  role  that 
priority  of  appropriation  gave  priority  of  right.  This  applied  in  a  great  irari* 
ety  of  cases;  and  while  the  rights  of  the  miner  were  sednlonsly  gnarded,  the 
courts  would  not  allow  the  right  of  a  settler  to  trees  growing  upon  Us  land, 
which  he  enjoyed  in  nndiBtarbed  possession,  to  be  invaded  by  the  miner. 
Miners  needed  wood  and  timber  for  slnioesy  dnmp-sheds,  timbering  tnnnela, 
etc,  bat  if  they  happened  to  locate  where  wood  was  diffionlt  to  proonre,  or 
where  woodlands  were  held  or  ooonpied  by  others,  that  was  one  of  the  dii- 
mdvantages  of  their  selection  from  which  the  courts  would  not  relieve  them. 
The  miner  could  claim  no  right  to  timber  under  the  laws  of  the  United 
States:  Sogers  v.  Soffgs,  22  Id.  444.  For  further  cases  relative  to  rights  of 
miner  and  settler,  see  Caurehaine  v.  BuUkn  Mining  Co,^  4  Nev.  369;  CHbmm  v. 
i^tecAtOfdSOaL  310;Z.«»tev.F«ctor,  17Id.  271;  Wiaeon  y.  Bear  Rwer  and  Ath 
barn  W.  di  M.  Co.,  ^  Id.  367. 

Ukited  States  Minino  Act  of  1866.— The  first  act  of  congress  which  in 
express  terms  granted  a  mining  privilege  on  puUio  land  to  any  individual,  or 
the  public  at  large,  was  that  of  July  25,  1866:  14  Stats,  at  I^rge,  242.  This 
is  commonly  known  as  the  Sutro  tunnel  act.  But  this  was  inuMdiately  fol- 
lowed by  the  act  of  July  26,  1866:  14  Stats,  at  Large,  251;  see  U.  S.  B.  S.» 
sees.  2318-2352,  and  marginal  references.  Until  this  time  there  had  been 
no  legislation  looking  to  a  sale  of  the  mineral  lands.  The  policy  of  the  coun- 
try had  previously  been,  as  shown  by  the  legislation  of  congress,  to  exempt 
each  lands  from  sale.  The  passage  of  the  act  of  1866,  with  all  its  defecte, 
marked  a  change  in  the  governmental  policy,  and  introduced  a  new  era  in  the 
history  of  mining  enterprise.  Mr.  Justice  Field  says  of  it,  in  Jemni&on  v. 
KirUj  98  U.  S.  458:  "  In  the  first  section  it  was  declared  that  the  mineral 
lands  of  the  United  States  were  free  and  open  to  exploration  and  occupation 
by  citizens  of  the  United  States,  and  those  who  had  declared  their  intention 
to  become  citizens,  subject  to  such  regulations  as  might  be  prescribed  by  law 
and  the  local  customs  or  rules  of  miners  in  the  several  mining  districts,  so  far 
as  the  same  were  not  in  conflict  with  the  laws  of  the  United  States.  In  other 
sections  it  provided  for  acquiring  the  title  of  the  United  States  to  claims  in 
veins  or  lodes  of  quarts-bearing  gold,  silver,  cinnabar,  or  copper,  the  posses 
sory  right  to  which  had  been  previously  acquired  under  the  customs  and  rules 
of  miners.  In  no  provision  of  the  act  was  any  intention  manifested  to  inters 
fere  with  the  possessory  rights  previously  acquired,  or  which  might  be  after- 
wards acquired;  the  intention  expressed  was  tosecure  them  by  a  patent  from  the 
government.  The  senator  of  Nevada,  Hon.  William  M.  Stewart,  the  author 
of  the  act,  in  advocating  its  passage  in  the  senate,  spoke  in  high  praise  of  the 
r^ulations  and  customs  of  miners,  and  portrayed  in  glowing  language  the 
wonderful  results  that  had  followed  the  system  of  free  mining  which  had  pre- 
vailed with  the  tacit  consent  of  the  government.  The  legislature  of  California, 
he  said,  had  wisely  declared  that  the  rules  and  regulations  of  miners  should 
be  received  in  evidence  in  all  controversies  respecting  mining  claims,  and, 
when  not  in  conflict  with  the  constitution  or  laws  of  the  state  or  of  the 
United  States,  should  govern  their  determination;  and  a  series  of  wise  ju* 
dicial  decisions  has  molded  these  regulations  and  customs  into  'a  com* 
prehensive  system  of  common  law,  embracing  not  only  mining  law,  prop- 
erly speaking,  but  also  regulating  the  use  of  water  for  mining  purposes.* 
The  miner's  law,  he  added,  was  a  part  of  the  miner's  nature.  He  had 
saade  it,  and  he  trusted  it  and  obeyed  it.  He  had  given  the  honest  toil 
ef  hii  life  to  discover  wealth,  which,  when  found,  was  protected  by  na 
Am.  Dbo.  Vol.  LXIU— 7 
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higher  law  than  that  enacted  hy  him8elf»  nnder  the  implied  aanctlon  of  • 
just  and  generous  government.  And  the  act  proposed  oontinned  the  syetem 
of  free  mining,  holding  the  mineral  lands  open  to  exploration  and  occnpation, 
snhject  to  legislation  by  congress  and  to  local  mles.  It  merely  recognised 
the  obligation  of  the  government  to  respect  private  rights  which  had  grown  np 
nnder  its  tacit  consent  and  approval.  Itproposed  nonewsystem,  but  sanotioned, 
regulated,  and  confirmed  a  system  already  established,  to  which  the  people  were 
attached:  Cong.  Globe,  39th  Cong.,  1st  Sess.,  part  4,  pp.  3225-3228.  These 
statements  of  the  author  of  the  act  in  advocating  its  adoption  cannot,  el 
course,  control  its  construction,  where  there  is  doubt  as  to  its  meaning;  but 
they  show  the  condition  of  mining  property  on  the  public  lands  of  the 
United  States,  and  the  tenure  by  which  it  was  held  by  miners  in  the  absence 
of  legislation  on  the  subject,  and  thus  serve  to  indicate  the  probable  intention 
of  congress  in  the  passage  of  the  act*'  Two  other  important  mining  acts 
were  subsequently  passed:  one  on  July  9,  1870,  16  Stats,  at  Large,  217;  and 
the  other  on  May  10,  1872,  17  Id.  91.  The  provisions  of  these  acts  will  be 
found  in  the  U.  S.  R.  S.,  sees.  2318-2352,  as  shown  in  the  marginal  ref« 
erences.  For  authorities  on  the  subject  of  vested  rights,  see  Union  Mining 
Co.  V.  Ferris,  2  Saw.  176;  Van  Sickle  v.  Haines^  7  Nev.  249;  Atehiaon  v. 
Peteraon,  20  Wall.  507,  afiarming  S.  C,  1  Mont.  561;  Baaey  v.  QaUagher^  20 
Wall.  681;  S.  C,  1  Mont.  457;  Woolmun  v.  Oarringer,  Id.  535;  Barnes  t. 
Sabran,  10  Nev.  233;  Horbart  v.  lUld,  6  Id.  77;  U.  S.  R.  S.,  sect.  2318- 
2352;  Weeks  on  Mineral  Lands,  sees.  196-215. 

MnoNG  Opxrations  Regarded  as  NniSAKCBS.~The  history  of  mining 
operations  on  the  Pacific  coast  bids  fair  to  end  in  as  romantio  a  manner  aa  it 
began.  The  cause  of  this  will  be  the  effect  of  mining  operations,  particularly 
that  branch  of  the  business  called  hydraulic  mining.  The  damage  caused  by 
this  kind  of  mining  is  a  matter  of  public  history.  Mining  by  the  hydraulio 
process  consists  in  conveying  large  quantities  of  water,  by  means  of  ditches, 
flumes,  iron  pipes,  etc.,  to  the  mines,  subjecting  it  to  a  heavy  vertical  pressure, 
and  discharging  it  through  "little  giants"  and  ^'monitors"  against  the  grouiid 
to  be  washed.  The  effect  is  remarkable.  The  gravelly  ground  melts  before 
this  power  like  snow  in  the  sunshine,  and  whole  mountains  are  easily  washed 
away.  The  detritus  or  debris  from  the  ground,  consisting  of  bowlders,  cobbles, 
gravel-stones,  sand,  and  mud,  is  washed  through  the  sluices,  carried  to  the 
canyons  and  ravines,  to  the  smaller  tributaries  of  larger  streams,  and  is  event- 
ually, through  the  latter,  floated  and  washed  to  the  valleys  lying  below  the 
mountains  in  which  these  operations  are  carried  on.  The  heavier  material 
moves  slowly,  and  is  only  carried  long  distances  by  means  of  successive  winter 
floods;  but  the  lighter  stuff,  known  as  "  tailings  **  in  the  mines,  and  "slickens** 
in  the  valleys,  is  carried  by  the  water,  in  a  state  of  solution,  from  the  mines 
to  all  places  reached  by  the  water.  Immense  operations  of  this  kind  are 
carried  on  all  through  the  Sierra  Nevada  mountains  lying  to  the  east  aud 
north  of  the  great  Sacramento  valley;  and  the  deposits  of  "tailings"  and 
"slickens  **  are  claimed  by  the  farmers  of  this  region  to  be  highly  injurious 
to  their  lands,  and  to  impair  the  navigability  of  their  rivers.  This  has  been 
a  frequent  subject  of  complaint,  and  has,  of  late,  been  the  cause  of  as  much 
interesting  litigation  as  ever  occupied  the  attention  of  any  judges  in  any  land. 
In  People  v.  Oold  Run  Ditch  and  Mining  Co»,  4  West  Coast  Rep.  511,  the  court 
said:  '*  The  record  of  the  case  shows  that '  the  Gfold  Run  Ditch  and  Mining  Com- 
pany has  been,  since  August,  1870,  a  corporation  existing  under  the  lawa  of  the 
state  of  California,  for  the  purpose  of  mining  by  the  hydraulic  process,  and 
selling  water  to  miners  and  others;  and  that  it  is  now,  and  its  pi 
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have  beeo  for  seTeral  years  last  past,  in  possession  of  five  hundred  acres  of 
mineral  land,  situated  adjacent  to  the  north  fork  of  the  American  river,  and 
of  certain  mines  on  said  land,  which  it  works  by  the  hydraulic  process.  The 
natural  surface  of  this  land  lies  about  one  thousand  feet  above  the  river;  and 
all  the  material  of  the  mines  upon  the  land,  consisting  of  about  twenty  mill- 
bos  cubic  yards  of  material,  composed  mostly  of  sand,  gravel,  small  stones^ 
cobbles,  and  bowlders,  mixed  with  small  particles  of  gold,  is  capable  of  being 
washed  off  into  the  river.  For  the  purpose  of  mining  this  tract  of  land  by 
tiie  hydraulic  process,  the  company  has  conducted  to  its  mines,  by  means  of 
ditdies  and  iron  pipes,  a  large  quantity  of  water,  which  it  uses  and  will 
continue  to  use,  under  a  vertical  pressure  of  several  hundred  feet,  discharging 
water  through  "little  giants"  and  *' monitors,"  and  dumping  all  the  tailings 
from  its  mines  into  the  river.  In  that  manner  it  has  been  catrying  on  its 
mining  operations  upon  said  land  for  about  eight  years  last  past;  and  up  to 
the  time  of  commencing  this  action,  and  during  about  five  months  of  each 
year  of  said  period,  has  been  daily  discharging  into  the  said  river  between  four 
and  five  thousand  cubic  yards  of  solid  material  from  its  said  mine,  to  wit,  of 
bowlders,  cobbles,  gravel,  and  sand,  making  a  yearly  discharge  of  at  least 
six  hundred  thousand  cubic  yards;  and  will  continue  to  discharge  that  quan- 
tity annually  if  the  working  of  said  mine  be  permitted  to  continue,  and  at 
iuch  rate  it  will  require  some  thirty  years  to  mine  out  and  exhaust  said  min- 
eral land. '  Of  the  material  thus  discharged  into  the  river,  a  large  portion  has 
been  washed  from  the  place  of  discharge  or  dump  down  the  river,  and  '  com- 
mingled with  tailings  from  other  hydraulio  mines,  and  still  other  material 
which  is  the  product  of  natural  erosion,  has  been  deposited  in  the  beds  and 
channels  of  the  American  and  Sacramento  rivers,  and  their  confluents,  but 
mostly  in  the  American,  and  upon  lands  adjacent  to  both  rivers.'  The  de- 
posits of  this  material  upon  the  beds  and  along  the  channels  of  the  rivers, 
and  through  the  Suisun  bay,  and  into  the  San  Pablo  and  San  Francisco  bays, 
have  already  filled  and  raised  the  beds  of  both  rivers.  The  bed  of  the  Ameri- 
can has  been  raised  from  ten  to  twelve  feet,  and  in  some  places  more,  and  the 
bed  of  the  Sacramento  to  a  great  extent,  below  the  mouth  of  the  American 
—from  six  to  twelve  feet.  In  consequence,  the  beds  of  the  two  rivers  have 
Bhallowed  and  their  channeb  widened,  so  that  the  depths  of  tlie  rivers  have 
greatly  lessened,  and  their  liability  to  overflow  has  been  materially  increased, 
cauBing  the  frequent  floods  to  extend  their  area,  and  to  be  more  destructive 
than  they  otherwise  would  have  been,  and  covering  thousands  of  acres  of  good 
land  in  the  Sacramento  valley  with  mining  cUbris.  And  as  the  rivers  are  at 
all  times  carrying  in  suspension  the  lighter  earthy  matter  from  the  mines, 
and  washing  down  the  heavier  tUbris,  they  are  likely  to  fill  more  rapidly  in 
the  future  in  proportion  to  the  quantity  of  hydraulio  tailings  than  in  the  past, 
and  to  cause  much  further  and,  greater  injury  in  the  future  to  large  tracts  of 
land — probably  rendering  them  within  a  few  years  unfit  for  cultivation  and 
inhabitancy.  Besides,  the  discharge  from  the  mines  so  fouls  the  water  of  the 
American  river  at  all  points  below  as  to  make  it  unfit  for  any  domestic  use  by 
the  inhabitants.  And  from  the  same  cause,  '  the  navigation  of  the  Sacra- 
mento river  has  been  so  greatly  impaired  that  the  river,  which  until  the  year 
1862  was  navigated  as  far  as  the  city  of  Sacramento  without  difficulty  by 
steamers  of  deep  draught,  to  wit,  by  boats  drawing  nine  or  ten  feet  of  water, 
has  been  since  the  year  1862  unnavigable  as  far  as  the  city  of  Sacramento  by 
boate  of  deep  draught,  except  during  high  water,  instead  of  at  all  times  as 
formerly.  And  there  is  imminent  danger,  if  the  acts  of  tho  defendant  and 
Hhcn  engaged  in  hydraulio  mining  are  allowed  to  continue,  that  the  bedA 
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And  ohannek  of  the  lower  portion  of  the  American  river,  and  of  the  Sacra- 
mento river  below  the  month  of  the  American,  will  be  so  filled  and  choked 
np  by  tailfZLgt  and  other  deposits  that  said  rivers  will  be  tamed  from  their 
channels,  cutting  new  water-ways,  injuring  or  destroying  immense  tracts  of 
land,  ikud  probably  will  result  in  greatly  impairing  the  navigability  of  the 
Sacramento  river?' "  Upon  this  state  of  facts,  the  court  held  that  such  acts  of 
defendant  eonstituted  a  public  nuisance,  which  might  be  enjoined  in  an  action 
in  the  name  of  the  people  of  the  state,  although  other  mining  companies,  act- 
ing separately  and  independentiy  of  each  other,  contributed  in  producing 
such  nuisance;  that  courts  would  take  judicial  notice  of  the  navigability  of 
the  Sacramento  river;  that  navigable  streams  are  public  highways  in  which 
the  people  of  the  state  have  controlling  and  paramount  rights,  and  all  nn* 
authorized  intrusions  upon  the.same  for  purposes  unconnected  with  the  rights 
of  navigation  or  passage  are  nuisances;  that  in  an  action  to  abate  a  public  or 
private  nuisance,  all  persons  engsf^ed  in  the  commission  of  the  wrongful  acta 
which  constitute  the  nuisance  may  be  enjoined  jointly  or  severally;  that  the 
right  of  private  individuals  or  corporations  to  make  use  of  the  waters  of  navi- 
gable streams  as  a  place  of  deposit  for  their  mining  cUbris  so  as  to  destroy  the 
navigability  of  such  streams  cannot  be  acquired  by  prescription;  and  that 
the  right  to  continue  a  public  nuisance  cannot  be  acquired  by  prescription. 
Against  such  nuisance,  however  long  coiltinued,  the  state  lb  bound  to  protect 
the  people;  and  for  that  purpose  the  attorney  general  has  the  power  to  insti- 
tute a  proceeding  in  equity  in  the  name  of  the  people  to  compel  the  discon- 
tinuance of  the  acts  which  constitute  the  nuisance.  Upon  a  counter-appeal 
in  the  same  case,  4  West  Coast  Rep.  521,  it  was  held  that  the  court  oould 
make  no  injunction  subject  to  conditions.  The  plaintiff,  upon  the  facts  found, 
was  entitled  to  a  perpetual  injunction  to  compel  the  discontinuance  of  the 
acts  complained  of;  yet  it  could  not  be  made  subject  to  the  condition  that 
**  the  defendant  may  at  any  time,  as  it  may  be  advised,  apply  to  the  court  to 
have  the  decree  and  restraining  order  modified,  or  vacated,  or  set  aside.  And 
whenever  upon  such  showing  it  shall  appear  that  efficient  means  have  been 
provided  to  impound,  detain,  and  hold  back  such  tailings  at  any  point  on 
•aid  American  river  above  Alder  creek,  and  that  such  means  are  sufficient  to 
detain  all  bowlders,  cobble-stones,  gravel,  and  the  heavier  sand,  then  said  de- 
fendant shall  be  entitied  to  have  said  decree  vacated  and  set  aside.'*  But  the 
court  said  that  this  provision  could  be  of  no  benefit  to  defendant;  *'  for  if  it 
be  possible  to  permanentiy  impound  the  dSbris,  etc.,  which  the  court  perpet- 
ually enjoins  it  from  dumping  into  the  American  river,  the  defendant  has  the 
right  to  adopt  such  means  as  may  be  within  its  power  for  that  purpose;  and 
the  right  to  do  so  exists  independent  of  the  judgment,  and  may  be  exercised 
at  all  times  without  reference  to  it.  The  perpetual  injunction  does  not  restrain 
the  defendant  from  conducting  its  business  iu  a  lawful  manner,  and  any 
means  adopted  to  that  end  are  lawful:"  See  Jone8  v.  tl^'agner,  66  Fa.  St. 
429,  a  leading  case  on  injuries  from  mining  operations,  and  the  appropriate 
remedies  therefor,  and  notes  to  same;  Blanchard  &  Weeks  on  Mines,  616,  655. 

Right  to  Mine  is  Primarily  Fart  op  Freehold,  but  mat  Exist  Sep- 
ABATELT. — ^The  owner  of  the  freehold  is  entitied  to  all  minerals  contained 
upon  or  beneath  the  surface  of  the  land,  with  the  exception  of  royal  mineas 
i.  e.,  mines  of  silver  and  gold,  which  were  reserved  as  the  exclusive  property 
of  the  sovereign:  Co.  Lit.  46;  Curtis  v.  Daniel,  10  East,  273;  Borne*  v. 
Mawwn^  1  Man.  k  Sel.  S4;  Bainbridge  on  Mines  and  Minerals,  4.  Ot0tueti 
Bolunif  ^ua  est  usque  ad  ccdum,  usque  ad  orcum.  Whatever  is  in  a  direct  line 
between  the  surface  of  any  land  and  the  center  of  the  earth  belongs  to  the 
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ovner  of  the  surface:  2  Bla.  Com.  18.  This  ownership  is,  however,  not  oon- 
dusiTe;  in  fact,  it  is  merely  a  presumption  of  law  which  may  be  overcome  by 
a  title  distinct  from  tiiat  to  the  surface:  Riddle  v.  Brown,  20  ^la.  412;  S.  C, 
56  Am.  Deo.  202.  '*  For  the  mines  may  form  a  distinct  possession  and  differ* 
ent  inheritances:  CvUtn  v.  Rich,  BnlL  K.  P.  102;  S.  C,  2  Stnu  1142,  nom. 
Rich  ▼.  Johnaon.  It  is  a  common  occnrrence  in  mining  districts  for  the  own- 
ership of  the  scmI  to  be  vested  in  one  person  and  that  of  the  minee  in  another: " 
Bainbridge  on  Mines  and  Minerals,  4.  See  also  Stewart  7.  Chadtoiek,  8  Iowa» 
463;  CaldweU  r.  Oopeiand,  37  Pa.  St.  427;  CaidweU  ▼.  Fulton,  31  Id.  475; 
Amokl  ▼.  Steven*,  24  Pick.  106;  S.  C,  35  Am.  Dec  305;  Riddle  v.  Brown,  20 
Ala^  412;  S.  C,  56  Am.  Deo.  202.  Prima  fade,  however,  the  right  to  miiM 
k  a  part  of  and  incident  to  the  freehold:  New  Jerseff  Zinc  Co,  v.  New  Jem^ 
WruMkmU  Co,,  13  N.  J.  Eq.  822.  The  owner  of  the  fee  in  streets  is  th« 
tfwser  of  the  minerals  imder  them:  ffaweaviUe  ▼.  Hawee,  6  finsh,  232. 

Righl  ^f  TenatUfor  lAft  or  Teare. — A  tenant  for  life  or  for  yean  may  wovk 
a  mine  or  qnarry  tiiat  is  open  at  the  commencement  of  his  tenancy,  for  it  haa 
beooooe  the  mere  annual  profit  of  the  land:  Freer  ▼.  StoUnbur,  30  Barb.  641. 
He  may  work  open  mf^op  t^'ezbautieivbiit.most.ptirsQe  tb^)  -.^pudariM  ^^ 
the  tract:  Wettmorekmd  CoiaJ)fi'\4stiuU,  85  jb^  ISt.  dJ4;  Xlop  ^  PeSermm,' 
41  Id.  361;  see  also  WOOard  ▼.  WiOiard,  6i  Id.  I'ifr;  ^e^  y.'^^<i^,-lC  tdl  iS^i 
Irwin  V.  Covode,  24  Id.  162;  l^ynn's  Appeal^  31  Id.  44;  O.^  A.OU  Co.  y. 
U.  8,  Petroleum  Co.,  57  Id.  83;  Brown  v.  O'Brien,  4  Phila.  454.  Bnt  tm 
Hcmngkead  t.  AUen,  17  Pa.  St.  275,  where  it  is  said  that  a  working  of  im- 
opened  mines  by  a  tenant  for  life  will  not  work  a  forfeiture,  but  he  will  be 
liable  to  account  to  the  tenant  in  fee;  see  also  Irwin  r.  Covode^  24  Id.  162| 
see  also  Bainbridge  on  Minee  and  Minerals,  42-61. 

Natubb  oy  BiOBT  to  Mnnn  ajstd  Mihx&als,  aitd  ov  Biobt  to  Mm 
ur  Fbxbhold  ov  A^tothxb,  avd  how  Aoquirxd.— The  right  to  the  minM 
and  minerala  contained  wltliln  the  soil  is  a  corporeal  hereditament  diatinol 
from  the  surface:  2  BhL  Com.  18;  CaldweU  y.FuXUm^Zl  F4.  St  475;  Hart/am 
V.  Lehigh  Coal  Co.,  35  Id.  287;  OaldweU  ▼.  Copelandy  37  Id.  427;  Amutrong 
V.  CaldweU^  53  Id.  284;  Brown  ▼.  Corey,  43  Id.  485;  Penn^wmto  8aU  Co. 
r.  Ned,  54  Id.  91;  Kier  r.  Peterson,  41  Id.  357  (petroleum);  Stewart  ▼. 
Chadwiek,  8  Claxke,  463.  But  a  grant  of  a  right  to  take  ore  from  land,  not 
the  exclusive  right  to  the  mineral  products,  is  the  giant  of  an  incoocporeal 
hereditament:  Olomnger  v.  Fnmklin  Coal  Co.,  55  Pa.  St.  9;  Grove  v.  Hodge^ 
Id.  504;  Funk  v.  Haldeman,  53  Id.  229;  see  also  Dark  v.  Johntton,  55  Id. 
164;  Camahan  y.  Brown,  60  Id.  23;  Rutland  Co.  v.  B^fleif,  10  Wall,  889. 
The  right  to  dig  ore  or  to  mine  on  another^s  land,  as  distinguished  from  m 
ri^t  in  the  minerals  themselves,  that  is  a  right  to  mine  leea  than  the  ezdn- 
sive  right  in  that  respect  is  a  mere  privilege,  constitutes  no  property  in  the 
land  itself,  is  in  fact  an  incorporeal  hereditament:  Arnold  v.  Stevent,  24  Pick. 
106;  S.  a,  85  Am.  Dec.  806;  Riddle  v.  Brown,  20  Ala.  412;  a  a,  56  Am. 
Dec  202;  DeOoge  v.  Peoroe,  88  Mo.  588;  Union  PetrolewnCo.  v.  BUvenPetrO' 
kmn  Co.t  72  Pa.  St.  173;  OiUeU  v.  Tregama,  6  Wis.  843;  Ortibb  v.  Bayard^ 
2  WaU.  jnn.  81.  In  the  last  case  it  is  said  that  this  ri^t  is  indivisible,  and 
the  assignee,  unless  clothed  with  the  whole  right,  has  nothing,  and  can  sup- 
port no  suit  as  against  the  owner  of  the  soiL  A  fee-simple  deed  of  a  lot| 
with  the  right  to  dig  coal  under  an  adjoining  lot,  conveyed  an  abeolute  prop- 
erty in  the  coal  and  an  exclusive  right  to  mine  and  remove  the  same:  lAtt  v. 
Coke,  4  W.  Va.  543.  This  incorporeal  hereditament  must  be  conveyed  by 
deed:  J?J&2Ze  v.  Brown,  20  Ala.  412;  S.  C,  56  Am.  Dec  202;  AnM  v.  8U» 
tene,  24  Pick.  106;  S.  C,  35  Am.  Dec.  305;  Dtdoge  v.  Peoroe,  38  Mc  588; 


IM  McClintock  v.  Bryden.  [CSaL 

bat  tee  iT{fra  conoeming  licenses  to  work  mining  lands.  See  Riddle  t.  Brown, 
56  Am.  Dec.  202;  Bush  v.  SvUivariy  54  Id.  506.  The  right  to  minerals  in  the 
freehold  of  another  may  be  acquired  by  adverse  possession:  Borne*  v.  Maw^ 
son,  1  Mau.  &  Sel.  77;  Rov:e  v.  Orei\fell,  Ry.  &  M.  375,  per  Lord  Tenterden; 
Desloge  v.  Pearce,  38  Mo.  588,  602;  Bainbridge  on  Klines  and  Minerals,  6  et 
seq.  Rights  to  mine  may  be  acquired  by  custom  or  prescription:  Id.  11, 
where  are  collected  and  discussed  the  various  rights  of  prescription  and  cus- 
tom existing  or  which  have  existed  in  Great  Britain. 

Mikes  of  Qold  and  Silver— Royal  Mines. — At  common  law,  mines  of 
gold  and  silver  were,  by  the  prerogative  of  the  sovereign,  the  property  of  the 
crown,  though  discovered  in  the  land  of  private  owners.  They  were  termed 
*' royal  mines,"  and  belonged  to  the  sovereign  wherever  they  were  found. 
The  prerogative  is  supposed  to  have  orijirinated  as  a  necessary  incident  of  the 
king's  right  of  coinage  in  order  to  supply  him  with  materials:  Plowd.  336;  1 
Bla.  Com.  294;  Bainbridge  on  Mines  and  Minerals,  24.  ''In  most  of  the  royal 
charters  under  which  this  country  was  settled  the  grant  of  the  soil  expressly  in- 
cludes 'all  mines'  as  well  as  every  other  thing  included  or  borne  in  or  upon  it; 
•  • .  reserving*  as«rait  only,  in;  th^  rsddendifmi  oqe,-fif(h  .part  of  all  the  gold  and 
\''  WvjRv  Oro;  JiQ'bi  deli^erfid  51^1310  git'li*n5ctu3bh;  fteeCot- charge.  Such  were  the 
*  * ch&rieA*Qt  Massiachhsetis,  Hhodio  IsIiand,*OonQecticut,  Pennsylvania,  Mary- 
land, and  Virginia; "  so  in  New  York,  New  Jersey,  and  Delaware:  Cruise  on 
Real  Property,  39,  note.  '*  Whether  the  states  could  demand  the  fifth  or 
fourth  parts  reserved  as  rent,  as  the  assignees  of  the  crown  in  law,  or  by  vir- 
tue of  the  treaty  of  peace,  and  whether  the  United  States  may  claim  the 
same  proportion  as  the  assignees  of  the  states  under  the  constitution,  or  the 
whole  by  their  own  prerogative  on  the  original  grounds  above  stated,  are 
questions  which  it  is  not  necessary  here  to  discuss.  In  Canatoo*8  Case^  3 
Kent's  Com.  378,  note,  Mr.  Justice  Clayton  said  that  the  right  of  the  state 
was  a  right  of  pre-emption  only,  and  that  it  was  never  considered  greater  by 
the  government  of  Great  Britain.  The  state  of  New  York  at  an  early 
period  asserted  its  sovereign  right  to  all  mines  of  gold  and  silver,  giving  per- 
mission to  all  discoverers  of  such  mines  to  work  them  for  twenty-one  years 
only,  and  no  longer  without  permission  of  the  legislature;  and  extending  the 
claim  to  all  such  mines  containing  also  copper,  iron,  tin,  or  lead,  where  the 
latter  ores  do  not  amount  to  two  thirds  of  the  whole:  Stat.,  Feb.  6,  1789» 
sees.  12,  c.  18.  By  tlie  revised  statutes  of  1828,  pt.  1,  c.  9,  tit.  11,  the  same 
right  is  distinctly  reasserted  and  extended  to  all  mines  of  other  metals  found 
in  land  owned  by  persons  not  citizens  of  any  of  the  United  States: "  Id.  See 
also  note  to  Bainbridge  on  Mines  and  Minerals,  1st  Am.  ed.,  37-40. 

Public  Land  in  California,  Sovereignly  respecting, — Mexico  succeeded 
Spain  as  sovereign  and  owner  of  the  public  lands  in  California,  and  the 
United  States,  at  the  close  of  the  Mexican  war,  succeeded  Mexico.  The 
question  whether  the  mines  of  gold  and  silver  belonged  to  the  owners  of  the 
soil,  or  were  incident  to  the  right  of  sovereignty,  became  of  considerable  im- 
portance after  the  cession  of  this  territory  to  the  United  States.  In  Hicks  v. 
BeU,  3  Cal.  225,  226,  the  question  was  first  presented,  and  it  was  there  said 
that  the  United  States  occupied  the  position  of  any  private  proprietor  merely, 
with  the  exception  of  an  express  exemption  from  state  taxation;  and  that 
the  mines  of  gold  and  silver  upon  public  lands,  as  weH  as  those  in  the  landi 
of  private  citizens,  were  the  property  of  the  state  by  virtue  of  her  sover- 
eignty. In  StoaJxs  v.  Barrett,  5  Id.  36,  this  was  accepted  as  the  law,  but  it 
was  said  that  to  authorize  the  invasion  of  private  property  for  the  purpoee 
of  mining  these  metals  would  require  specific  legislation.    Bat  in  Moors  t» 
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8maw,  17  Id.  199,  per  Field,  C.  J.,  Bicki  ▼.  Bell,  nipra^  was  OTerraled,  and  the 
nght  to  mines  of  gold  and  silver  upon  public  lands  held  to  be  In  the  United 
States.  Upon  the  cession  of  California  to  the  United  States  by  Mexico,  the 
United  States  became  the  owner  of  the  land  in  the  sense  that  Blackstone 
uses  it»  with  all  it  contains,  including  all  mines  and  minerals.  These,  by 
patent  from  the  United  States,  pass  to  the  patentee,  in  the  absence  of  a  spe* 
dal  reservation.  The  reasons  for  holding  lliat  "royal  mines'*  are  the  prop- 
erty of  the  king  do  not  apply  in  the  United  States.  "Under  the  general 
designation  of  jura  regaUa  are  comprehended  not  only  those  rights  which 
pertain  to  the  political  character  and  authority  of  the  king,  but  also  those 
lights  which  are  incidental  to  his  regal  dignity,  and  may  be  severed  at  his 
pleasure  from  the  crown  and  vested  in  his  subjects.  It  is  only  to  certain 
xi^ts  of  the  first  class  that  the  states  by  virtue  of  their  respective  sovereign- 
ties are  entitled.  It  is  to  the  second  class  that  the  right  to  the  mines  of  gold 
and  silver  belongs:*'  Id.  219. 

Therefore,  according  to  this  case,  the  prerogative  of  royal  mines  ii  not  a 
part  of  the  sovereignty,  either  of  the  several  states  or  of  the  United  States, 
but  mines  of  all  sorts  will  belong  to  the  private  proprietors  of  the  land;  to 
the  several  states  or  to  the  United  States  when  they  are  respectively  the 
owners  of  the  soil;  to  private  individuals  when  they  become  the  owners  of 
the  soiL  Therefore,  when  grants  from  the  Mexican  government  were  con- 
firmed  by  United  States  patent  to  the  grantees,  the  latter  became  the  owners 
wgv«  ad  orcum  of  all  mines  and  minerals  beneath  the  surface:  Moore  t, 
8maw,  supra;  Ah  I  lee  v.  Crippen,  19  CaL  491;  Bogga  v.  Merced  Mining  Co,, 
U  Id.  279;  S.  C,  3  Wall.  304,  nih  nom.  Mining  Company  v.  Boggs;  Hen- 
ehaw  V.  Clark,  14  Cal.  460.  Private  ownership  of  the  soil  includes  the 
ownership  of  all  mines  and  minerals  beneath  it:  See  United  StaJtts  v.  Casti- 
Uero,  2  Black,  17;  UniUd  States  v.  Parrott,  1  McCall,  271;  Fremont  v.  United 
States,  17  How.  542;  CJiouteau  v.  Moloney,  16  Id.  203;  LenU  v.  Vietor,  17  Cal 
271;  Gilian  v.  Hutchinson,  16  Id.  153;  SmUh  v.  Doe,  15  Id.  100.  Of  course 
tiie  private  proprietor  may  reserve  mines  and  minerals  in  granting  his  landi 
Bainbridge  on  Mines  and  Minerals,  33-39;  and  the  policy  of  the  United  States 
statutes  has  been  to  prevent  laige  tracts  of  land  containing  precious  metals 
froin  being  acquired  by  the  general  pre-emption  laws:  Tartar  v.  Spring  Creek 
etc  Co,,  5  CaL  398;  Coming  Tunnel  etc,  Co,  v.  Pell,  4  CoL  507;  U.  S.  E.  S.,  seo. 
2258.  The  revised  statutes  provide  that  mineral  lands  shall  not  be  sold  nor  title 
acquired  in  them  except  in  the  special  manner  prescribed  by  statute:  U.  S. 
B.  S.,  sees.  2258,  2318,  2319,  2325;  see  Weeks  on  Mineral  Lands,  sec.  1,  28. 
A  patent  for  agricultural  lands  does  not  pass  title  to  known  deposits  of 
precious  metah;  and  the  failure  of  government  surveyors  to  segregate  min- 
eral from  agricultural  lands  cannot  operate  to  defeat  the  rights  of  occupant 
miners:  Gold  HiU  Quartz  Mining  Co,  v.  Ish,  5  Or.  104;  and  see  if{fra.  And 
in  this  case  it  was  held  that  mines  of  precious  metals  belong  to  the  eminent 
domain  of  the  political  sovereignty. 

Customs  akd  Bulks  or  Misers  not  Confuctino  with  Statxttis  Oct- 
nuff  Bight  to  Mine. — The  early  history  of  gold-mining,  in  whatever  country 
it  may  have  arisen,  is  a  story  of  lawlessness  and  crime.  This  brilliant  metal 
has  been  a  root  of  evil  even  before  its  removal  from  its  native  soO  and  trans- 
planting into  the  mechanism  of  exchange;  for  its  discovery  has  been  made 
wnally  in  regions  unsettled  or  without  a  well-established  government  to  r^- 
nlate  oonflioting  claims  and  settle,  as  in  civilized  and  well-governed  commu- 
aities,  whatever  controversies  may  arise.  The  first  established  mle  is,  ther^ 
lora^  thai  of  might— those  most  powerful,  as  in  all  primitive  oommnaitiMft 
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«nrviving  to  the  rights  and  privileges  desired  by  aXL  As,  however,  the 
commanity  grows  htfger,  there  soon  arises  a  sort  of  unwritten  law  r^ppolating 
conflicting  rights  and  claims,  which  is  enforced  hy  the  majority  of  the  membora 
of  the  mining  community.  This  unwritten  law,  termed  mining  castomi» 
rales,  or  regulations,  has  been  universally  recognized  in  the  cooxta  as  binding 
upon  the  parties  whenever  a  case  involving  it  has  come  before  them  for  deds- 
ion.  In  Inrin  v.  PhiUipat  post,  p.  113,  it  is  stated  in  general  terms  that  conrti 
are  bound  to  take  notice  of  the  political  and  social  conditlooa  of  the  oomitry 
which  they  judicially  rule. 

So  with  respect  to  local  mining  customs,  rules,  and  regnlationsy  they  aro 
binding  and  decisive  upon  the  rights  of  parties  if  they  are  not  in  oonfliot  with 
some  statutory  provision:  Jones  v.  Jaekaotit  9  CaL  237;  McOarrity  t.  Byhtgton^ 
12  Id.  426;  Roach  v.  Gray,  16  Id.  383;  Blnglishv,  Johnaan^  17  Id.  107;  Proater 
▼.  Parka,  18  Id.  47;  Table  Mountain  etc,  Co.  y.  Stranahan^  20  Id.  198;  Jfor- 
ton  v.  Sclamho  etc.  Co,,  26  Id.  527;  TaJble  Mountain  etc  Co.  v.  Straaaahan^  31 
Id.  387;  Pro/us  y.  J^eraon  etc.  Mining  Co.,  34  Id.  558;  WoyUy  y.  Lebanon 
Mining  Co.,  4 Col.  112;  Johnaon  v.  Bwll,ld.  5.57;  FktheHy  y.  Owinn,  1  Dakota, 
609;  BeaUy  v.  Gregory,  17  Iowa,  109;  Smith  v.  Iforth  Amerieaai  etc  Co.^  1 
Nev.  423;  MalleU  v.  Uncle  Sam  etc.  Co.j  Id.  188;  Oreomimo  y.  Unde  Sam 
etc.  Co.,  Id.  215;  Golden  Fleece  etc.  Co.  v.  CdUe  etc.  Co.,  12  Id.  312;  MeCor^ 
mick  V.  Vamea,  2  Utah,  355;  North  Noonday  Mining  Co.  v.  Orient  Mimng 
Co.,  6  Saw.  299;  Jupiter  Mining  Co.  y.  Bodie  Consolidated  Mining  Co.,  7  Id.  96; 
Jenniaon  v.  Kirk,  98  U.  S.  453.  See  also  the  remarks  of  Mr.  Senator  Stewart 
of  Nevada,  made  in  the  United  States  senate  in  June,  1865,  and  reported 
In  3  Wall.  777.  See  also  note  by  the  American  editor  of  Bainbridge  on 
Minos  and  Minerals,  1  Am.  ed.,  25  et  seq.  To  be  binding,  these  customs  most 
not  conflict  with  the  laws  of  the  state  or  of  the  United  States:  Golden  Fleece 
etc  Co.  V.  Cable  Co.,  12  Nev.  312;  McCormiekv.  romes,  2  Utah,  356;  Jupiter 
Mining  Co.  y.  Bodie  Consolidated  Mining  Co.,  7  Saw.  96.  When  in  yiolnlioo 
of  such  laws,  they  will  be  invalid:  Wi^/ley  v.  Lebanon  Mining  Co.f  4  CoL  112| 
Johnaon  y.  BueU,  Id.  557;  and  the  statute  will  prevail:  Original  Co,  y.  fPtn- 
throp  Mining  Co.,  60  CaL  631.  And  as  a  matter  of  fact,  many  rights  and 
duties  of  miners  formerly  regulated  only  by  these  mining  customs  are  now 
subject  to  statutory  provisions,  as,  for  example^  the  location  of  daima. 

Furthermore,  in  order  that  miners*  rules  may  be  of  any  validity,  they  mnst  not 
only  be  established  or  enacted,  but  must  be  enforced  at  the  time  and  plaoeof  the 
location.  They  are  yoid  when  they  fall  into  disuse  or  are  generally  disregarded: 
North  Noonday  Mining  Co.  v.  Orient  Mining  Co.,  6  Saw.  299.  Still,  it  is  pre- 
sumed that  they  continue  in  force  until  the  contrary  is  shown:  Jupiter  Mining 
Co.  V.  Bodie  Conaolidated  Mining  Co. ,  7  Id.  96.  Load  onitomi  may  prevail  oon 
oeming  the  manner  of  locating  and  holding  claims:  Matlett  v.  Unde  Sam  etc 
Co.,  I  Nev.  188.  Mining  rules  may  limit  quantity  of  ground  to  bo  claimed: 
Table  Mountain  etc  Co.  v.  StroMihan,  20  Cal.  198;  Prosser  v.  Parks,  18  Id. 
47;  but  not  the  number  of  claims  one  may  acquire  by  purchase.  But  a  local 
custom  adopted  after  the  location  of  a  claim  cannot  limit  the  extent  of  a  olaim 
previously  located:  Table  Mountain  etc  Co.  v.  Stranahan,  31  Id.  887.  If  no  local 
custom  prevails,  a  general  custom  may  be  shown :  Id.  To  enable  party  to  main- 
tain right  to  mining  claim,  he  must  substantially  opmply  with  mining  mlee  and 
customs:  Oreamuno  v.  Unde  Sam  etc  Co.,  1  Nev.  216;  Mallett  v.  Unde  Sam 
etc  Co.,  Id.  188.  The  right  to  a  mining  claim  vests  by  taking  in  accordance 
with  the  local  rules:  McGarrity  v.  Byington,  12  CaL  426.  Qeneral  customs 
of  miners  enter  into  a  mining  lease:  Beaiiy  v.  Gregory,  17  Iowa,  109.  Fail- 
ore  to  comply  with  the  local  regulations  of  a  mining  dlitriot  will  boI  w<qA  • 
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fbffeitare  of  a  prior  location,  unless  sach  rognlation  presoribes  a  forfeitore  as 
a  penalty  for  ite  own  obeervanoe:  Johnson  ▼.  JfcLctughlinj  3  West  Coast  Rep. 
178;  Bdl  T.  Bed  Boek  etc  Co.^  36  GaL  2U;  JieOarri^  t.  ByingUm^  12  Id« 
426. 

Patmtmry  SighU  qf  ^tner.— Actual  possession  of  a  portion  of  a  mining 
claim  by  cnstom  may  be  oonstmctive  possession  of  the  whole  olaim  held 
in  aooordanoe  with  such  eostoms:  Hide  t.  Bdt^  3  CaL  219;  Prahu  ▼.  J^er' 
mm  etc,  Mkiimg  Co,^  34  Id.  658.  The  posseasion  neoessary  to  hold  mining 
datiDB  being  defined  by  mining  customs,  poMesMO  pedie  may  not  be  neoessary: 
AUwood  T.  Frkoi^  17  Id.  37;  Engiieh  v.  Johnton,  Id.  107;  Table  MatuUameU. 
Co,  ▼.  Stranalumf  20  Id.  198.  Bat  the  claim  must  be  in  some  way  defined 
aa  to  limits  before  possession  of  a  part  gives  a  right  to  any  more  than  the 
part  actually  possessed  or  worked:  AUwood  ▼.  IHeoi^  17  Id.  37;  Me  Table 
Jiomniaim  etc  Co.  t.  Stranahan^  20  Id.  198w  Still,  mere  prior  possession, 
though  not  in  accordance  with  local  mining  mlesi  is  better  than  a  subse- 
quent possession  in  the  same  way:  EngU$h  t.  Johmmmt  17  Id.  107;  TahU 
Jftntmiain  ete»  Co,  ▼.  Stranahan,  20  Id.  108.  And  aotoal  possession  mskea 
evt  a  prima/aeie  case  for  the  mining  claimant;  Oclden  Fleee$  etc,  Co.  t.  CabU 
etc  Co.,  12  Kev.  312. 

A  claim  under  a  deed  or  color  of  title  is  equivalent  to  a  oonstmctive  poa- 
aaasion  of  the  whole  daim,  and  under  such  color  of  title  a  plaintiiF  may  re* 
eover  in  ejectment  the  entire  claim,  and  not  merely  the  area  actually  ooon- 
pied:  ffarrUr.  Bgniatorete.  Co.,  3  McCrary,  14;  Athoood  ▼.  Friooi,  17  GkL 
87.  Mere  prior  occupancy  is  sufficient  in  ejectment:  RiehardMm^.  MeNMUy^ 
24  Id.  330.  Actual  or  constructive  possession  is  necessary  to  maintain  ac- 
tion to  quiet  title:  Prahu  ▼.  Jeftrwn  etc,  Mimng  Co.,  34  Id.  568.  In  gen- 
eral, a  miner  appropriating  land  for  mining  purposes  has  the  right  to  the 
exelosiTe  poassssion  of  the  claim :  OotteehaU  t.  MMng,  2  Nev.  186;  and  he 
may  prevent  another  party  from  erecting  any  superstructure  or  digging  » 
ditch  thereon;  and  evidence  that  a  portion  of  the  dalm  is  not  valuable  for 
mining  purposes  is  not  admissible  to  prove  that  the  owner  of  the  claim  has 
no  right  to  hold  such  portion:  Ccrrea  v.  Prietae,  42  CaL  339.  Even  under 
the  United  States  statutes,  17.  S.  B.  S.,  sec  2320,  providing  that  a  location 
cannot  be  made  untQ  the  discovery  of  mineral  in  place,  the  actual  poasessiott 
of  a  mining  claimant  is  protected.  A  party  entering  upon  actual  possession 
is  a  trespasser:  North  Noonday  Mimng  Co.  v.  Orient  Mining  Co.,  6  Saw.  608. 
Such  possession  is  prima/aeU  evidence  of  title,  and  an  entry  without  ri|^t 
or  color  of  right  upon  such  possession  is  unlawful,  though  the  parties  enter- 
ing may  believe  the  location  of  the  claim  to  be  void:  Phentae  MiH  and  ifiM- 
img  Co.  v.  Xotorsnoe,  55  CaL  143*  A  miner  in  actual  poassssion  of  the  sur- 
laoe  of  mineral  lands,  and  seeking  the  vein  or  lode  therein,  may  maintain  hie 
poaaifesion  (poeaesno  pediaj  against  all  persons  having  no  better  right  to  the 
premises,  and  may  maintain  ejectment  against  them  if  ousted:  J^dd  t.  Orag, 
14  Sep.  44  (Ariaona);  Croeeman  v.  Penderg,  2  McCrary,  139;  see  ^nk  t. 
SterreU,  50  CaL  613.  As  between  two  locators,  and  as  affecting  their  righta 
merely,  one  cannot  locate  a  mining  claim  on  ground  of  which  the  other  is  in 
actual  poaseasion  under  claim  or  color  of  right,  because  such  ground  would 
not  be  vacant  and  unoccupied:  EUers  v.  Boatman^  1  West  Coast  Rep.  6S3; 
Bdi  V.  Meagher,  3  Mont.  65.  Nor  can  an  entry  be  made  upon  the  actual 
Eon  of  another  for  the  purpoae  of  laying  a  foundation  for  a  pre-emptkm 
daim:  Du  Prat  v.  Jamee,  3  West  Coast  Rep.  651.  A  location  may  be  Talid 
up  to^  but  cannot  be  extended  over,  a  senior  discovery  in  the  aotoal 
■ion  of  another:  Paxon  v.  Barnard,  2  McCrary,  44. 
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One  in  actnal  poaseaaion,  having  uncovered  the  lode»  thoagb  not  having  filed 
upon  the  claim  as  required  by  law,  cannot  be  ousted  by  a  subsequent  disoov- 
erer  as  to  the  ground  actually  held.  And  the  burden  is  upon  the  plaintiff  to 
■how  that  a  defendant  who  had  formerly  been  in  possession  was  not  still  in 
possession  at  the  time  of  his  own  location:  Faxon  v.  Barnard,  2  McCrary,  44. 
See  also  Filers  v.  Boatman,  1  West  Coast  Rep.  C32;  Funk  v.  Sterrelt,  69  CaL 
613.  The  miner's  actual  possession  will  be  protected  against  all  others  hav* 
ing  no  better  right;  but  when  he  asserts  title  to  a  full  claim,  he  must  prove  a 
lode  extending  throughout  the  claim:  ZoUara  etc.  M.  Co,  v.  Evans,  2McCraz7, 
30;  and  a  general  compliance  with  the  mining  statute,  as  by  distinctly  mark- 
ing out  his  claim:  Funk  v.  Sterrett,  59  CaL  013.  A  notice  of  discovery  and 
claim,  defective  in  failing  to  specify  the  extent  of  the  amount  claimed,  will 
nevertheless  protect  the  place  where  it  stands;  but  as  against  others  locating 
in  the  vicinity,  it  will  protect  only  the  ground  necessary  for  sinking  a  shaft: 
Erhardt  v.  Boaro,  3  McCrary,  19. 

Under  the  mining  laws  of  the  United  States  as  they  now  exist,  the  locator 
of  a  mining  claim  becomes  the  assignee  [licensee  f|  of  the  United  States,  and 
•o  long  as  the  law  remains  in  force,  and  be  complies  with  the  conditions  im- 
posed by  it,  his  right  to  the  possession  of  his  claim,  and  to  appropriate  to  his 
own  use  the  mineral  deposits  therein,  is  full  and  complete,  and  he  need  not 
take  any  steps  to  purchase  the  land  or  obtain  a  patent  for  it:  Cliapman  v.  7V|f 
Long,  4  Saw.  23.  The  right  acquired  by  a  locator  of  mineral  ground  on  the 
public  domain  acting  in  accordance  with  the  provisions  of  law,  local  laws, 
rules,  and  regulations,  is  a  legal  and  exclusive  right  of  possession;  and  so  long 
as  this  right  is  kept  alive  by  representation,  no  one  else  has  the  right  to  enter 
upon  and  relocate  the  same:  Bdk  v.  Meagher,  3  Mont.  65.  One  who  goes 
upon  ground  taken  up  by  another  for  mining  purposes  during  the  temporszy 
absence  of  the  first  locator,  and  excludes  him  therefrom,  and  thereby  pre venti 
him  from  completing  his  title,  shall  not  be  jsermitted  to  allege  any  defect  in 
that  title:  Erhardt  v.  Boaro,  3  McCrary,  19. 

Right  to  Surface  Ground  Necessart  fob  Mining  Purposes. — On  ths 
ground  of  custom,  it  has  been  held  in  California  that  a  miner  may  appropriate 
ground  necessary  for  the  deposit  of  his  tailings:  Jones  v.  Jackson,  9  Cal.  237. 
In  Nevada,  a  statute  has  been  held  constitutional  which  allows  the  condemna- 
tion of  land  necessary  for  mining  purposes.  The  lands  sought  to  be  con- 
demned were  the  most  eligible  and  convenient  for  the  erection  of  expensiva 
machinery  and  sinking  a  shaft,  and  no  other  lands  could  have  been  selected, 
except  at  great  expense,  and  at  places  inacessible  to  a  railroad  or  to  wagon 
roads,  without  which  the  business  of  the  mining  company  could  not  be  suo 
oessfuUy  conducted.  It  was  held  that  a  necessity  existed  for  the  condemna- 
tion of  the  land  in  controversy:  Overman  Silver  Mining  Co.  v.  Corcoran,  15 
Nev.  147.  Where  a  resen^ation  of  minerals  with  the  right  of  mining  them 
has  been  made  in  a  deed  of  the  surface,  ejectment  will  not  lie  for  those  parts 
of  the  land  necessarily  occupied  by  shafts  or  other  mining  excavations  or 
erections  for  mining  purposes:  Ericson  v.  Land  aoid  Iron  Co,,  16  Repw  336 
(Mich.). 

Waiver  avv>  Estoppel  respecting  Right  to  Mine  bt  FxRMrrriNG  Im- 
rsovEUENTS  BY  ANOTHER,  ETC. — Estoppcl  in  pauf  applies  to  mining  ground, 
as  to  other  real  estate  claimed  under  a  similar  kind  of  title;  and  by  remain- 
ing silent  while  another  enters  upon  the  land  and  makes  improvements,  the 
original  claimant  waives  his  right  to  the  possession  of  the  claim :  Kelljf  v. 
Taylor,  23  Cal.  11,  15;  Heal  Del  Monte  Mining  Co,  v.  Pond  etc.  Mining  Oa^ 
Id.  82.    This  will  occur,  however,  only  when  the  owner  has  knowledge  «l 
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tho  fact  that  improvgmenta  are  being  made:  McOanity  t.  Byington^  12  IcL 
426.  So  under  the  United  States  atatate  requiring  the  diseoyery  of  mineral 
tn  place  to  oonstitate  a  valid  location,  the  prospector  upon  the  public  do- 
main may  hold  to  the  extent  of  his  claim  in  actual  possession  prior  to  the 
disooTeiy  of  mineral  in  place;  but  if  he  stand  by  and  permit  another  to  sink 
%  shatt  within  his  boundaries,  and  the  latter  first  discovers  mineral,  his  will 
be  the  better  claim:  Crouman  v.  Ptndery^  2  McCrary,  139.  So  a  failure  by 
a  first  locator  to  object  when  a  subsequent  locator  applies  for  a  patent  will 
constitute  a  waiver:  Eureba  Ccue,  4  Saw.  302. 

CoNTETA^CK  07  MiNi50  CiAiM. — On  the  ground  that  the  right  to  a  mining 
daim  on  public  lands  rests  upon  possession  only,  it  was  held  in  CalifomiA  thftt 
a  sale  by  parol  by  one  in  possession,  accompanied  by  a  transfer  of  possession, 
transferred  the  title:  Oatewood  v.  McLaughlin,  23  Cal.  178;  Anloine  Co.  v. 
Bidge  Co.,  Id.  219;  PaUerscn  v.  Keyaiane  etc  Co.^  Id.  575;  Table  Mountain  etc, 
Co,  V.  Stnmahan,  20  Id.  198;  see,  however,  Clark  v.  McElvy,  11  Id.  154.  By 
force  of  a  mining  custom,  a  mining  claim  was  validly  transferred  in  Utah  by 
delivery  of  possession:  Blodgeit  v.  Potest,  ef,  Mitimg  Co,,  34  Id.  227.  But 
since  the  passage  of  the  California  statute  of  1800,  amended  in  1863,  title  to 
mining  claims  can  be  passed  in  that  state  only  by  instruments  in  writing: 
Pattenon  v.  Keystone  Mining  Co,,  30  Id.  360;  Goller  v.  Fett,  Id.  481;  Fetgerr. 
Coward,  35  Id.  650;  King  v.  BandleU,  33  Id.  318.  A  gold  mine  is  real  estate 
under  the  California  civil  code,  section  1091,  and  an  interest  therein,  other  than 
an  estate  at  will,  or  for  a  term  not  exceeding  one  year,  can  be  transferred  only 
by  an  instrument  in  writing:  Melton  v.  Lambard,  51  Id.  258.  In  Harris  v. 
Equator  etc  Co,,  3  McCrary,  14,  it  is  said  that  as  to  conveyance  and  descent, 
the  rules  of  real  property  apply  to  mining  claims.  The  right  to  mine  on  pri- 
vate land,  being  an  incorporeal  hereditament,  lies  in  grant,  and  can  be  con- 
veyed only  by  deed:  Biddle  v.  Brown,  20  Ala.  412;  S.  C,  56  Am.  Dec  202; 
Arnold  v.  Stevens,  24  Pick.  106;  S.  C,  35  Am.  Dec.  305;  Desloge  v.  Pearee, 
38  Mo.  588;  McBee  v.  Lqftis,  I  Strobh.  £q.  90;  and  see  '*  Nature  of  Right  to 
Mines,"  supra, 

AuxKS  HATS  Kg  Right  to  Minx  on  Pttbuo  Lands.  In  California,  an 
early  statute  prohibited  foreigners  from  taking  gold  out  of  the  mines  of  that 
state  without  first  obtaining  a  license.  But  it  was  held  under  the  statute  that 
the  fact  that  the  persons  in  possession  of  a  goldmine  werealiens  without  a  license 
afforded  no  apology  for  trespassers.  The  state  alone  could  enforce  the  law,  the 
manner  of  doing  so  being  provided  in  the  statute:  Mitchell  v.  JJagood,  6  CsL 
148.  The  United  States  statute  of  1866  opened  the  public  mineral  lands  to  cit- 
laens  of  the  United  States  and  those  "who  have  declared  their  intention  to 
become  such.**  The  statute  of  1872  also  contained  this  restriction  as  to  aliens. 
See  U.  S.  R.  S.,  sec.  2319.  Therefore,  it  is  held  that  only  United  States 
citizens,  or  those  having  declared  their  intention  to  become  such,  can  make 
a  valid  location:  North  Noonday  Mining  Co,  v.  Orient  Mining  Co,,  6  Saw. 
299;  Golden  Fleeee  etc  Co,  v.  Cable  etc  Co,,  12  Kev.  312.  But  a  joint  loca* 
tion  by  a  dtixen  and  an  alien  is  good  if  it  is  not  greater  than  what  may  be 
located  by  one  citizen:  North  Noonday  Mining  Co,  v.  Orient  Mining  Co,,  6 
Saw.  299.  A  conveyance  by  an  alien  to  a  citizen  would  be  good:  Id.  A  oor- 
poration,  under  the  laws  of  California,  is  a  citizen:  Id.  Upon  declaring  his 
intention  to  become  a  citizen,  an  alien  may  have  the  advantage  of  work  pr^ 
vioosly  done,  and  of  a  record  previously  made  by  him  in  locating  a  mining 
claim  on  public  mineral  lands:  Croesus  etc  Co.  v.  Colorado  etc.  Co,,  19  Fed. 
Bepi  78;  S.  Ct  1  West  Coast  Rep.  451.  The  complaint  in  an  action  to  deter* 
mine  the  right  of  possession  to  a  mining  daim  should  allege  that  tha  p]aiat> 
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iffa  are  oitiieiiB  of  the  United  States,  or  have  declared  their  intention  to  be- 
come such:  See  Doon  v.  Tesh,  5  Id.  596.  An  injanction  will  be  granted  to 
restrain  the  working  of  a  placer  gold  mine  located  by  oomplainanta  while  in 
the  possession  of  aliens:  Chapman  v.  Toy  Long,  4  Saw.  28. 

Right  to  Minb  under  United  States  Statutes. — After  making  a  valid 
location  of  a  mineral  lode  or  ledge,  and  complying  with  the  local  and  national 
mining  laws,  the  locator  obtains  a  vested  right  to  such  property,  of  which  he 
cannot  be  divested:  Blake  v.  BtUte  SUver  Mining  Co,,  2  Utah,  64.  "Mining 
claim  "  is  the  name  given  to  that  portion  of  the  public  mineral  land  which  the 
miner  takes  up  and  holds  in  accordance  with  mining  laws,  local  and  atata- 
tory,  for  mining  purposes,  and  the  term  indudes  the  vein  specifically  located^ 
all  the  surface  ground  located  on  each  side  of  it,  and  all  other  veins  or  lode* 
having  their  apex  inside  the  surface  lines:  Mount  Diablo  etc  Co.  v.  CaUison,  5 
Saw.  439.  Before  the  act  of  congress  of  1872,  each  locator  was  entitled  ti> 
but  one  vein,  but  after  this  act  took  effect,  he  became  entitled  to  all  veina 
having  the  top  or  apex  within  the  surface  lines  of  his  location:  Blake  v.  BuUe 
etc.  Co,,  2  Utah,  54;  Mwmt  DitMo  etc,  Co,  v.  CaUison,  5  Saw.  439;  Jupiter 
Mining  Co.  v.  Bodie  He,  Mining  Co,,  7  Id.  96;  see  U.  S.  R.  S.,  sec.  2322. 

Mining  Claims  under  United  States  Statutes — Definitions  ov  ''Vect 
OR  Lode"  and.  "Apex.** — A  vein  or  lode  is  a  seam  or  fissure  in  the  earth's 
crust  filled  with  quartz  or  some  other  kind  of  rock  in  place  carrying  gold, 
silver,  or  other  valuable  mineral  deposits  named  in  the  statute.  It  may  be  very 
thin,  or  many  feet  thick,  or  irregular  in  thickness;  and  it  may  be  rich  or  poor 
at  the  point  of  discovery,  provided  it  contains  any  of  the  metals  named  in  the 
statute:  North  Noonday  Mining  Co.  v.  Orient  Mining  Co.,  6  Saw.  299.  A 
vein  or  lode  may  be  defined  as  a  body  of  mineral  or  mineral-bearing  rock 
within  defined  boundaries  in  the  general  mass  of  the  mountain:  Iron  Silver 
Mining  Co,  v.  Cheeseman,  2  McCrary,  191;  Stevens  v.  WtUiams,  1  Id.  48a 
The  statute  contemplates  such  lode  and  veins  as  are  so  called  by  minerss 
Harrington  v.  Chambers,  1  West  Coast  Rep.  63.  In  Eureka  Case,  4  Saw.  302» 
it  was  said  that  the  terms  *'  vein  "4uid  "  lode,"  as  used  by  miners  and  in  the 
mining  acts  of  congress,  are  applicable  to  any  zone  or  belt  of  mineralized  rock» 
lying  within  boundaries  clearly  separating  it  from  the  neighboring  rook.  Bat 
in  Mount  Diablo  etc,  Co.  v.  CalUeon,  5  Id.  439,  it  was  said  that  while  met- 
alliferous rook  in  place,  not  in  a  fissure,  may  be  found  under  such  condi- 
tions within  clearly  defined  boundaries  as  to  require  recognition  as  a  vein  or 
lode,  as  in  the  Eureka  Case,  4  Saw.  302,  a  broad  metalliferous  eone  having 
within  its  limits  true  fissure  veins  plainly  bounded  cannot  bo  regarded  as  m 
single  vein  or  lode,  although  such  zone  may  itself  have  boundaries  which  may 
be  traced.  "Vein,"  "  lode,"  and  "  ledge,"  the  words  used  in  the  statute  to 
designate  mineral  deposit  in  rock,  are  nearly  synonymous  in  meaning:  Iron  Sil" 
ver  Mining  Co.  v.  Cheeaeman,  2  MoGrary,  191.  The  existence  of  such  a  lode  is 
fact  for  jury:  Id.  The  top  or  apex  is  the  end  or  edge  or  terminal  point  of  tha 
lode  nearest  the  surface  of  the  earth,  without  regard  to  the  depth  from  tha 
surface  at  which  it  may  be  found:  Iron  Mine  v.  Loeila  Mine,  Id.  121.  But 
if  a  vein  at  its  highest  point  turns  over  and  pursues;  its  oonrae  downwardb» 
then  such  poifit  is  merely  a  swell  in  the  mineral  matter,  and  not  a  true  apex^ 
Stevens  v.  WilUams,  1  Id.  480. 

Right  to  Follow  Vein  on  its  Dip  iirro  Land  or  Another. — ^Under  tneaa 
statutes,  it  is  held  that  the  locator  may  follow  a  vein  or  lode  having  its  apex 
within  his  surface  lines  to  an  indefinite  depth  on  its  dip,  although  in  its  down- 
ward trend  it  is  carried  beyond  the  side  lines  of  the  location  into  the  adjoiJk 
ing  land  of  another:  McCormick  v.  Vamea,  2  Utah,  355;  Blake  v.  Butte  etc. 
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Ob«.,  Id.  54;  Wcf/ley  ▼.  Lebanon  MhtingCo.,  4  Col.  112;  JokuMn  t.  Budl^  Id. 
IU!7;  Sieocu  ▼.  fTUIianu,  1  McCrary,  480;  /ron  A/lne  ▼.  Lodla  Mine,  2  Id. 
121;  Van  Zamdt  ▼.  iif^efi^iM  iftntn^  Co,,  Id.  159;  ji^reiba  C<ue,  4  Saw.  303» 
924;  Flagitaff  Mming  Co.  v.  Tarie^  08  U.  S.  463.  And  he  niay  loUofw  th« 
vein  beyond  saeb  side  lines  at  any  point  where  the  apex  is  within  his  sorfaoe 
lines,  even  thongh  his  location  for  the  full  length  of  the  claim  be  not  along 
the  line  of  snch  apex;  and  he  may  follow  the  same  in  its  departore  from  the 
perpendicolar,  in  any  degree,  nntil  it  reaches  the  horizontal:  Steveiu  ▼•  Will- 
•oms,  1  MoCrary,  480.  But  in  its  onward  oonise  or  strike  the  vein  cannot  be 
followed  beyond  the  boondaries  of  the  location:  Woi^  ▼.  Lebanon  Mtmng 
<7o^  4  CoL  112;  JohmonY.  BtuU,  Id.  557;  McCormiek ▼.  Vame*,  2  Utah,  356; 
UtareiM  Caae,  4  Saw.  303,  324;  see  U.  S.  B.  8.,  sec  2322. 

The  right  oMoIlowing  the  Tein  on  its  dip  is  based  upon  the  hypothesis  that 
the  side  lines  substantially  correspond  with  the  course  of  the  lode  or  yein  at 
the  surface.  The  end  lines  bound  the  vein,  and  beyond  these  lines,  extended 
perpendicularly  downward,  the  locator  cannot  follow  the  vein  on  its  dip  or 
an  any  way:  Flagstaff  Mining  Co.  ▼.  Tarbei,  98  U.  S.  463;  MeComUek  t. 
Vames,  2  Utah,  355;  WoyUy  ▼.  Lebanon  Mining  Co,,  4  CoL  112;  Johneon  r. 
Buell,  Id.  557;  see  Eureka  Case,  4  Saw.  303,  324.  Where  no  "end  lines'*  are 
established  as  provided  by  statute,  the  location  may  be  valid  for  all  that  can 
be  found  within  surface  lines,  but  beyond  those  lines  an  essential  element  of 
the  right  to  follow  the  lode  is  wanting,  and  therefore  the  right  cannot  exist: 
Elgin  Mining  and  Smelting  Co,  v.  Iron  Silver  Mining  Co. ,  14  Fed.  Bep.  377.  A 
division  line  fixed  by  agreement  between  two  locators  extends  perpendicularly 
downwards:  Eureka  Case,  4  Saw.  303,  325,  326;  Riehmmd  Mining  Co,  v.  J^ 
ttka  Mining  Co.,  103  U.  S.  839. 

Locations  Cbosswisb  or  Lodb,— -No  location  which  will  entitle  the  locator 
to  go  beyond  his  lines  can  be  made  on  the  middle  part  of  a  lode,  or  otherwise 
than  at  the  top  or  apex.  If  the  lode  is  continuous  from  side  to  side  of 
the  daim,  that  is,  if  coming  in  at  one  side  it  passes  unbroken  to  the  other, 
the  locator  cannot  follow  it  beyond  his  surface  lines:  Iron  Mine  v.  LodUk 
Minsj  2  MoCrary,  121.  A  location  laid  croeswise  of  a  lode  or  vein,  instead  of 
following  its  course,  will  secure  only  so  much  of  the  vein  as  it  actually  crosses 
at  the  surface,  and  its  side  lines  will  become  its  end  lines,  for  the  purpose 
of  defining  the  rights  of  owners:  Flagstc^  Mining  Co.  v.  Tarbett  98  U.  S. 
463. 

PftiOB  Location  on  Dip,  ErrEor  or. — Ordinarily,  the  owner  of  a  mining 
claim  in  which  is  found  the  top  or  apex  of  a  lode  may  follow  the  vein  within 
or  without  his  side  lines  on  its  dip  to  any  depth,  yet  if  the  same  vein  has  been 
previously  discovered  and  located  on  the  dip,  such  discovery  will  prevail 
against  a  junior  discovery,  though  located  on  the  apex  of  the  vein:  Van  Zandi 
V.  Argentme  Mining  Co,,  2  McCrary,  159;  see  Iron  Mine  v.  LoeUa  Mine,  Id. 
121. 

StTBTSKKANEOiTS  WoRK  UTON  DiF  or  LoDB  BY  WBONa-DOBBS. — The  loca- 
tion of  a  vein  or  lode  made  upon  the  surface  where  the  vein  or  lode  finds  its 
apex  will  not  be  defeated  by  the  secret  undergroand  workings  and  possession 
of  parties  having  no  possession  of  or  right  to  the  surface  embracing  it.  The 
poesession  of  a  vein  recognized  by  the  mining  laws,  and  to  which  protection 
is  given,  is  a  poesession  by  one  who  holds  the  surface  where  the  vein  makes 
its  apex:  Eilers  v.  Boatman,  1  West  Coast  Rep.  632.  Therefore,  a  locator 
working  subtexTsneously  into  the  dip  of  the  vein  belonging  to  another  is  a 
trespasser,  and  liable  to  action  for  taking  ore:  Flagttaff  Mining  Co,  v.  Tarbei^ 
«  U.  S.  463. 
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SnuTBBBANBOUS  LOCATION. — The  effect  of  seotion  2  of  the  aot  of  congreM 
of  May  10,  1872,  is  to  give  a  party  ranning  a  tannel  for  any  parpoae,  whether 
for  prospecting  or  development,  the  right  to  pre  exnpt  and  locate  any  and  all 
lodes  not  previously  known  to  exist,  discovered  in  such  tannel,  to  the  same 
extent  as  if  discovered  from  the  surface:  Coming  Tunnel  etc.  Ob.  ▼.  PtU^  4 
Col.  607. 

Obi  "  IN  Plaob  "  to  CoNSTrrurs  Valid  Location.— A  vein  or  lode  must 
be  "  in  place "  where  the  location  is  made:  U.  S.  B.  S.,  sec.  2320.  If  the 
ore  body  is  continuous,  to  the  extent  that  it  may  maintain  that  oharaoter,  it 
is  in  place,  whether  deposited  in  that  form  or  moved  to  its  position  bodily 
with  its  inclosing  walls.  Whether  the  vein  is  thick  or  thin  is  not  material, 
so  it  is  oontinuons.  But  if  the  territory  is  so  broken  up,  jumbled,  and  mixed, 
the  sereral  parts  together,  that  there  is  nothing  continuous,  there  is  no  lode 
In  place:  Iron  Silver  Mining  Co,  v.  Chuaeman,  2  McCrary,  191;  see  Van 
Zamdt  V.  Argentine  litMng  Co^^  Id.  159. 

In  general,  no  valid  location  of  a  mining  claim  can  be  made  until  a  vein  or 
deposit  of  gold,  silver,  or  metalliferous  ore  or  rock  in  place  has  been  disoov- 
ered:  Qyterman  etc,  Co.  v.  Corcoran,  15  Nev.  147;  Jupiter  Mining  Co,  v. 
Bodie  Consolidated  Mining  Co,,  7  Saw.  96.  No  rights  are  acquired  by  a  loca- 
tion before  discovery  of  a  vein  or  lode  within  the  limits  of  the  claim  located: 
North  Noonday  Mining  Co,  v.  Orient  Mining  Co,,  6  Id.  299.  Still,  although 
the  discovery  of  a  lode  is  made  after  the  location,  this  will  be  sufficient 
against  all  who  have  not  theretofore  acquired  an  interest  in  the  lode,  the  dis- 
covery relating  back  to  the  time  of  the  location:  Zollare  etc.  Mining  Co,  y. 
Ewuu,  2  McCrary,  39;  Jupiter  Mining  Co,  v.  Bodie  etc.  Mining  Co,,  7  Saw. 
96;  but  see  Van  Zandt  v.  Argentine  Mining  Co,,  2  McCrary,  159.  The  lo- 
cator need  not  be  the  first  discoverer,  but  it  must  be  known  and  claimed  by 
him:  Jupiter  Mining  Co.  v.  Bodie  etc.  Mining  Co.,  7  Saw.  96.  See  **  Possessory 
Rights,"  supra. 

Thb  frinoipal  cask  is  cited  in  Rupley  v.  Welch,  23  Cat  456;  Burdge  ▼. 
Underwood,  6  Id.  46,  upon  the  right  of  a  miner,  for  the  purpose  of  mining,  to 
enter  upon  public  lands  held  purely  for  agricultural  and  grazing  purposes.  In 
Martin  v.  Browner,  11  Id.  14,  it  is  cited  upon  the  right  of  a  miner  to  enter  upon 
mineral  land  previously  appropriated  as  a  town  lot.  In  Fitzgerald  v.  UrUm^ 
5  Id.  310,  it  is  held  that  persous  settled  in  good  faith  upon  lots  in  mining 
towns,  and  carrying  on  business,  should  be  reasonably  protected,  and  miners 
will  not  be  allowed  to  disturb  their  possession,  citing  and  distinguishing  the 
principal  case  as  being  a  case  where  the  mineral  lands  were  held  for  agri- 
cultural purposes.  The  statute  of  1850  seems  to  give  the  state's  right  in 
minerals  in  the  soil  and  the  right  to  mine  to  all  native-bom  or  naturalised 
citizens  of  the  United  States:  Merced  Mining  Co,  v.  Fremont,  7  Id.  324. 


Stiles  v.  Laibd. 

[5  Cautobnia,  120.] 
SlATDTX  DXVINXNO  WhaT  ASK  NUISANCES,  AND  PBESOBDUVO    KXHXDY  BY 

AonoN,  does  not  take  away  any  common-law  remedy  in  the  abatemaai 
of  nuisances  that  the  statute  does  not  embrace. 

VUIBAirOB,  WHXTHXB  PUBUO  OB  PRIYATE,  MAT  BB  ABATED  at  **«"«"*<*" 

by  tha  party  aggrieved,  if  done  without  breach  of  the 
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If isxBs  Who  abs  Fntsr  is  Affbofbiation  of  Rummro  Watkb  for  infai- 
ing  uaes  may  abate  a  nniBance  caused  by  a  dam  inbseqaeotly  erected 
below  their  claims  by  removing  the  dam  in  a  peaceable  manner. 

Apfbal  from  the  district  court  of  the  tenth  judicial  district* 
Nevada  county.    The  opinion  states  the  case. 

Jlexander  Anderson  and  J,  W.  O.  Smithy  for  the  appellants. 

Buckner  and  Hill^  for  the  respondent. 

.  By  Court,  Bbyak,  J.  This  cause  comes  up  upon  the  follow- 
ing state  of  facts:  The  respondent  purchased  from  miners 
upon  Lawson's  ravine,  in  the  county  of  Nevada,  certain  mining 
claims  situated  upon  the  ravine  which  had  been  held  and  worked 
for  several  years.  A  laige  surplus  of  water  from  the  debouching 
of  foreign  ditches  passed  through  the  ravine,  which  was  used  by 
the  miners  upon  the  ravine  in  the  washing  of  the  gold-bearing 
earth,  and  the  removal  of  tailings  from  their  claims.  Subse- 
quently to  the  location  of  mining  claims  upon  the  ravine,  a  por- 
tion of  the  plaintiffs  below  erected  a  dam  for  the  purpose  of 
turning  the  water  into  a  mill-race,  and  conducting  the  water  to 
a  mill  occupied  by  them.  The  respondent  and  others  mining 
upon  the  ravine  complained  of  the  erection  and  retention  of  the 
dam  as  injurious  to  the  free  use  of  their  mining  property  above 
the  dam  by  flooding  their  ground  with  water,  and  preventing  an 
outlet  to  the  tailings  from  their  claims.  Notice  was  given,  as 
appears  by  the  eyidence  sent  up,  to  the  plaintiffs  below  to  re- 
moTe  or  open  their  dam  on  account  of  the  injury  it  was  working 
to  those  above. 

The  plaintiffs  below  not  removing  their  dam,  respondent 
Laird  with  others  proceeded,  as  they  attempted  to  establish  by 
proof,  in  a  peaceable  manner,  to  remove  the  dam  themselves 
and  abate  the  same  as  a  nuisance. 

This  action  was  brought  against  them  for  damages  in  the 
court  below  upon  the  accoimt  of  the  removal  above  alluded  to, 
and  the  jury  found  a  general  verdict  for  the  defendants.  The 
plaintiffs  appeal,  and  assign  as  error  the  charge  of  the  court  to 
the  juiy  and  errors  of  law  occurring  at  the  trial. 

Appellants'  counsel  rely  for  error:  1.  Upon  the  charge  of  the 
court  below  to  the  effect  that  if  the  jury  believed  from  the  evi- 
dence that  plaintiffs  had  so  extracted  the  waters  in  Lawson's 
ravine  by  means  of  their  dam  as  to  create  a  nuisance  to  those 
working  in  the  neighborhood,  who  were  first  in  their  location 
of  claims  upon  the  ravine,  then  the  jury  should  find  for  the  de< 
(enda&ts* 
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I  deem  the  instructions  given  by  the  court  to  have  been  proper. 
The  statute  of  this  state  defining  what  are  nuisances  and  pre- 
scribing a  remedy  by  action  does  not  take  away  any  common- 
law  remedy  in  the  abatement  of  nuisances  which  the  statute 
does  not  embrace. 

The  rules  of  the  common  law  were  so  far  adopted  in  this 
state  as  to  supply  any  defect  which  might  exist  in  the  statute 
laws  by  furnishing  additional  remedies  for  the  correction  of 
wrongs.  It  matters  but  little  whether  the  nuisance  complained 
of  in  this  cause  is  called  private  or  public  at  the  common  law; 
if  either/it  could  be  abated  by  the  party  aggrieved  if  performed 
without  a  breach  of  the  peace.  Blackstone  defines  a  nuisance 
and  its  remedy  thus:  ''Whatsoever  unlawfully  annoys  or  doth 
damage  to  another  is  a  nuisance,  and  such  nuisance  may  bo 
abated,  that  is,  taken  away  or  removed,  by  the  party  aggrieyed 
thereby,  so  as  to  commit  no  riot  in  the  doing:"  8  Bla.  Com.  5. 
8o  it  has  been  held  in  the  English  courts  that ''  if  a  person  upon 
his  own  soil  erect  a  thing  that  is  a  nuisance  to  another,  as  by 
the  stopping  a  rivulet,  and  thus  diminish  the  water  used  by 
iiis  cattle,  the  party  injured  may  enter  upon  the  soil  of  the  other 
and  abate  the  nuisance:"  Bailees  v.  Ibumsend,  2  Smith,  9;  Com. 
Dig.,  tit.  Pleader.  So  the  general  doctrine  has  been  held  in 
Eart  v.  Mayor  of  Albany,  9  Wend.  671  [24  Am.  Dec.  165].  The 
same  doctrine  is  also  held  in  Angell  on  Watercourses,  p. 
426,  that  a  private  nuisance  may  be  abated  by  the  party  ag- 
grieved, if  it  is  done  peaceably  and  vrithout  a  breach  of  the 

The  obstruction  of  the  water  in  the  LavTson  ravine  was  a 
common  injury  to  many  at  work  upon  the  ravine,  who  had,  by 
the  necessary  implication  of  the  laws  of  the  state  which  relate 
to  mines  and  miners,  a  species  of  property  in  their  mining 
grounds,  which  they  had  a  right  to  protect  (if  they  were  first  in 
the  appropriation  of  the  water  for  mining  uses)  by  peaceably 
abating  the  nuisance.  It  might  also  be  well  deemed  a  private 
nuisance  as  to  the  particular  mining  grounds  of  defendants 
injured  by  the  obstruction  (as  in  the  case  above  of  one  obstruct- 
ing a  rivulet  out  of  which  another's  cattle  drank),  and  being 
such  a  nuisance  and  hinderance  to  the  enjoyment  of  a  recognized 
property  in  this  state,  the  defendants  had  a  right  to  remove  the 
dam,  if  done  in  a  peaceable  manner.  We  will  not  permit  our- 
selves to  go  behind  the  verdict  of  the  jury  to  ascertain  the  facts 
as  to  the  priority  of  the  parties  in  their  location  upon  the  ravine. 
Trom  the  verdict  of  the  jury  this  court  will  presume  that  the 
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defendants  were  proved  to  have  had  the  oldest  right  to  the 
natcral  flow  of  the  water  in  the  raTine.  Whether  the  porchaBe 
of  Laird  was  proper  or  not  could  make  no  diflbrenoe  in  this 
cause.  Laird  proceeded  with  others,  who  were  made  defend- 
ants in  the  action,  to  remove  the  dam,  all  of  whom  asserted 
rights  which  they  claim  to  have  vested  prior  to  the  erection  of 
the  same  by  phuntiffs. 

I  consider  that  the  points  made  upon  appeal  are  not  well 
taken,  and  the  judgment  of  the  court  below  must  be  afBxmed 
with  costs. 

HsxDBSTELDT,  J.,  concuTTed* 

« 

FsiORTTT  or  Apfbopbiatioh  is  BuiiS  or  'BaansBSt  respeoting  water  righti 
and  mining  daims  on  pnblio  l«ndi  in  California:  See  Irwlm  v.  PkUlqm,  ^n^fira; 
J9ifi  ▼.  Newfitan,  po$t^  p.  140,  and  the  caaea  dted  in  the  notea;  and  aee  note 
fo  McCliwtock  y.  Brydent  ante,  p.  91. 

Abatxmbnt  or  Nuisanobs:  See  (Troy  v,  AyrtM^  82  Am.  Dee.  107,  and  note} 
Wtinuyn  ▼.  Tracy^  28  Id.  525;  Qate»  ▼.  BUneoe^  26  Id.  440;  Rung  ▼.  ShcmAer* 
ffetf  Id.  05;  Hart  v.  Mayor  of  Albany,  24  Id.  166. 

SlATUTORT  BbMXDT  IS  CUMULATIVB  WRBN  KXMSDT  AT  Ck>inCON  Law  EX* 

nrED  BXiOBB. — ^The  principal  case  ia  cited  to  this  point  in  State  ▼.  YTtlson,  43 
K.  H.  417.  See  PeopU  ▼.  Craycrofi,  56  Am.  Dec  33,  and  note  citing  prior 
caaes;  DonneU  t.  JoneSf  48  Id.  59,  and  cases  cited  in  the  note;  in  the  case  of 
nnisances,  see  State  v.  Wilkinson,  21  Id.  560. 

Statutobt  Remxdt  70B  Statutobt  Rioht  Exglubitb:  See  Troy  t. 
Cheshire  B,  B.  Co.,  55  Am.  Dec.  177;  BaueU  v.  Carleton,  54  Id.  605;  Aldrieh 
V.  Cheshire  B.  B.  Co,,  53  Id.  212;  Hickox  t.  City  <^  Cleveland,  32  Id.  730} 
Calking  t.  Baldwin,  21  Id.  168,  and  notes. 


Ibwin  v.  Fhillipb. 

[5  CALZrOBHZA,  140.] 
OOITBTB  ABB  BOUND  TO  TaKE  NoTICE  OF  POLITICAL  A]n>  SOGIAL  OOHmflOV 

of  the  country  which  they  judicially  rule. 
PoucT  07  Caliyobkia  Lboislation  has  Conteb&bd  Bight  to  Ditbbs 

Stbbams  from  their  natural  channels  for  mining  purpoaea  eqnally  as  it 

has  conferred  the  privilege  to  work  the  mines. 
BiaHT  TO  Mine  and  to  Diybrt  Streams  fob  This  Pubposb  stand  on  eqnat 

footing,  and  when  they  conflict,  must  be  decided  by  the  fact  of  priority. 
IfnnEB  MUST  Taxs  Gbound  Hb  Sblbcib  as  Hb  Finds  It,  snbjeot  to  prior 

rights  which  haye  an  equal  equity  on  aoooimt  of  an  equal  reoognitioa 

from  the  soTcreign  power. 

AenoH  for  diverting  water  in  a  running  stream.  The  jurf 
finding  the  possession  of  the  plaintiff  to  be  anterior  to  the 
defendants',  under  their  instructions  found  for  the  flftintiff. 

Am.  Dbo.  Toi..  LZm— 4 
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Defendants  excepted  to  the  rolings  of  the  court,  and  appealed 
from  the  final  judgment. 

Dunn  and  Marshall,  for  the  appellants. 

J.  O.  Baldwin  and  Alexander  Anderson,  for  the  respondent. 

By  Court,  Hetdenfeldt,  J.  The  several  assignments  of  error 
will  not  be  separately  considered,  because  the  whole  merits  of 
the  case  depend  really  on  a  single  question,  and  upon  that  ques- 
tion the  case  must  be  decided.  The  proposition  to  be  settled 
is  whether  the  owner  of  a  canal  in  the  mineral  r^on  of  this 
state,  constructed  for  the  purpose  of  supplying  watcor  to  miners, 
has  the  right  to  divert  the  water  of  a  stream  from  its  natural 
channel,  as  against  the  claims  of  those  who,  subsequent  to  the 
diversion,  take  up  lands  along  the  banks  of  the  stream  for  the 
purpose  of  mining.  It  must  be  premised  that  it  is  admitted  on 
all  sides  that  the  mining  claims  in  controversy,  and  the  lands 
through  which  the  stream  runs  and  through  which  the  canal 
passes,  are  a  part  of  the  public  domain,  to  which  there  is  no 
claim  of  private  proprietorship;  and  that  the  miners  have  the 
right  to  dig  for  gold  on  the  public  lands,  was  settled  by  this 
court  in  the  case  of  Hicks  v.  BeU,  3  Cal.  219. 

It  is  insisted  by  the  appellants  that  in  this  case  the  common* 
law  doctrine  must  be  invoked,  which  prescribes  that  a  watez^ 
course  must  be  allowed  to  flow  in  its  natural  channel.  But 
upon  an  examination  of  the  authorities  which  support  that  doc- 
trine, it  will  be  found  to  rest  upon  the  fact  of  the  individual 
rights  of  landed  proprietors  upon  the  stream,  the  principle  be- 
ing, both  at  the  civil  and  common  law,  that  the  owner  of  lands 
on  the  banks  of  a  watercourse  owns  to  the  middle  of  the  stream, 
and  has  the  right,  in  virtue  of  his  proprietorship,  to  the  use  of 
the  water  in  its  pure  and  natural  condition.  In  this  case  the 
lands  are  the  property  either  of  the  state  or  of  the  United  States, 
and  it  is  not  necessary  to  decide  to  which  they  belong  for  the 
purposes  of  this  case.  It  is  certain  that  at  the  common  law  the 
diversion  of  watercourses  could  only  be  complained  of  by  ripa- 
rian owners  who  were  deprived  of  the  use,  or  those  claiming  di« 
rectly  under  them.  Can  the  appellants  assert  their  present 
claim  as  tenants  at  will?  To  solve  this  question,  it  must  be 
kept  in  mind  that  their  tenancy  is  of  their  own  creation,  their 
tenements  of  their  own  selection,  and  subsequent  in  point  of 
time  to  the  diversion  of  the  stream.  They  had  the  right  to 
mine  where  they  pleased  throughout  an  extensive  r^on,  and 
they  selected  the  bank  of  a  stream  from  which  the  water  had 
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been  already  turned  for  the  purpose  of  supplying  the  mines  at 
another  point. 

Courts  are  bound  to  take  notice  of  the  political  and  social 
condition  of  the  countiy  which  they  judicially  rule.  In  this 
state  the  larger  part  of  the  territory  consists  of  mineral  lands, 
nearly  the  whole  of  which  are  the  property  of  the  public.  No 
right  or  intent  of  disposition  of  these  lands  has  been  shown 
either  by  the  United  States  or  the  state  gOYemments,  and  with 
Uie  exception  of  certain  state  regulations,  very  limited  in  their 
character,  a  system  has  been  permitted  to  grow  up  by  the  Yolun- 
tazy  action  and  assent  of  the  population,  whose  free  and  unre- 
strained  occupation  of  the  mineral  region  has  been  tacitly 
assented  to  by  the  one  goTemment,  and  heartily  encouraged  by 
the  expressed  legislative  policy  of  the  other.  If  there  are,,  as 
must  be  admitted,  many  things  connected  with  this  system 
which  are  crude  and  undigested,  and  subject  to  fluctuation  and 
dispute,  there  are  still  some  which  a  universal  sense  of  neces- 
sity and  propriety  have  so  firmly  fixed  as  that  they  have  come 
to  be  looked  upon  as  having  the  force  and  effect  of  res  judicata. 
Among  these  the  most  important  are  the  rights  of  miners  to  be 
protected  in  the  possession  of  their  selected  localities,  and  the 
rights  of  those  who,  by  prior  appropriation,  have  taken  the 
waters  from  their  natural  beds,  and  by  costly  artificial  works 
have  conducted  them  for  miles  over  mountains  and  ravines,  to 
supply  the  necessities  of  gold-diggers,  and  without  which  the 
most  important  interests  of  the  mineral  region  would  remain 
without  development.  So  fully  recognized  have  become  these 
rights,  that  without  any  specific  legislation  conferring  or  con- 
firming them,  they  are  alluded  to  and  spoken  of  in  various  acts 
of  the  legislature  in  the  same  manner  as  if  they  were  rights 
which  had  been  vested  by  the  most  distinct  expression  of  the 
will  of  the  law-makers;  ds,  for  instance,  in  the  revenue  act 
"  canals  and  water-races"  are  declared  to  be  property  subject  to 
taxation,  and  this  when  there  was  none  other  in  the  state  than 
such  as  were  devoted  to  the  use  of  mining.  Section  2  of  article 
9  of  the  same  act,  providing  for  the  assessment  of  the  property 
of  companies  and  associations,  among  others  mentions  ''dam 
or  dams,  canal  or  canals,  or  other  works  for  mining  purposes." 
This  simply  goes  to  prove  what  is  the  purpose  of  the  argument, 
that  however  much  the  policy  of  the  state,  as  indicated  by  her 
legislation,  has  conferred  the  privilege  to  work  the  mines,  it  has 
equally  conferred  the  right  to  divert  the  streams  from  their 
natural  channels,  and  as  these  two  rights  stand  upon  an  equal 
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footing,  when  they  conflict,  they  must  be  decided  by  the  fact  of 
priority,  upon  the  maxim  of  equity.  Qui  prior  est  in  tempore, 
potior  est  in  jure.  The  miner  who  selects  a  piece  of  ground  to 
work  must  take  it  as  he  finds  it,  subject  to  prior  rights,  which 
have  an  equal  equity,  on  account  of  an  equal  recognition  from 
the  sovereign  power.  If  it  is  upon  a  stream,  the  waters  sf 
which  have  not  been  taken  from  their  bed,  they  cannot  be 
taken  to  his  prejudice;  but  if  they  have  been  already  diverted* 
and  for  as  high  and  legitimate  a  purpose  as  the  one  he  seeks  to 
accomplish,  he  has  no  right  to  complain,  no  right  to  interfere 
with  the  prior  occupation  of  his  neighbor,  and  must  abide  the 
disadvantages  of  his  own  selection. 

It  follows  from  this  opinion  that  the  judgment  of  the  court 
below  was  substantially  correct,  upon  the  merits  of  the 
presented  by  the  evidence,  and  it  is  therefore  affirmed. 

MuBBAY,  C.  J.,  concurred. 


Right  to  Minxno  Claims  akd  Bxtsvisq  Watseok  Public  Lavda  nr  Cau- 
VOBNIA  ia  determined  by  priority  of  appropriation :  See  Hill  ▼.  NtwrnaUf  pott^  p. 
140;  see  &1bo  Stiles  v.  Laird,  ante,  p.  110;  note  to  McClirUoek  ▼.  Bryden,  ante^  p. 
01.  The  principal  case  is  cited  to  this  point  in  CrandaU  v.  Woods,  8  CaL  141, 
143;  Rogers  ▼.  Sogga,  22  Id.  453,  455;  and  upon  the  general  proposition  thai 
the  right  of  using  and  diverting  water  for  mining  purposes  on  public  lands  is 
to  be  decided  by  priority  of  appropriation,  in  Atchison  v.  Peterson,  20  Wall. 
613.  In  Thorp  v.  Freed,  1  Mont.  685,  the  principal  case  was  distinguished 
as  to  the  right  of  diverting  water.  The  common  law  respecting  riparian 
rights  did  not  apply  in  the  principal  case,  it  is  said,  because  to  neither  of  the 
contestants  did  the  realty  belong.  In  that  case,  however,  the  government 
having  parted  with  its  title,  and  the  parties  being  owners  in  fee  of  their  re- 
spective parcels  of  land,  this  fact  controlled  the  case,  and  brought  it  within 
the  common-law  rule.  To  the  point  that  priority  of  occupancy  gives  right 
of  peaceable  enjoyment  of  public  lands,  or  of  anything  incident  thereto, 
except  in  the  case  where  the  rights  of  the  agriculturist  are  made  to  yield  to 
those  of  the  miner,  the  principal  case  is  cited  in  Tartar  v.  Spring  Creek  etc.  Co*, 
5  CaL  398;  Burdge  v.  Underwood,  6  Id.  46.  And  upon  this  last  pointy  see  the 
note  to  McClintock  v.  Bryden^  caUe^  p.  91. 

Priok  Appbofbiation  of  Wateb  IK  HuNNiKO  Stbeam:  See  cases  in  this 
series  cited  in  the  note  to  HiU  v.  Newman,  post,  p.  140. 

Ck>UBTs  Taks  Judicial  Noticb  of  Political  and  Social  Condition  of 
CoiTNTBT.  The  principal  case  is  cited  to  this  effect  in  Merced  Mining  Co,  ▼. 
liremoni,  7  CaL  325.  See,  upon  this  point,  the  note  to  McClintock  ▼.  Brifdm^ 
ante,  p.  91» 


Gtoheb  v.  LEAvrra. 

[5  Califobnia,  160.] 

Iff  Dbfknsb  to  Action  on  Promissory  Note,  It  is  not  Suffioibnt  ts 
Plead,  in  general  terms,  want  of  consideration,  and  that  the  note 
obtained  by  fraud.    The  answer  should  set  out  the  ciroumataiioes 
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which  the  note  was  given,  and  point  oat  the  facts  which  constitute  the 
frand. 
FtKA  IS  Bad  Which  Allsoks  that  Note  Suxd  o:f  is  property  of  another 
than  the  plaintiff,  without  showing  some  sabstantial  matter  of  defense 
against  the  one  asserted  to  be  the  owner  which  could  not  be  set  up  against 
the  plaintiff. 

AcTXOH  on  proroissory  note.    The  opinion  states  the  case. 

B.  8.  Brooks,  for  the  appellant. 

SoUaday,  Saunders^  and  Gary,  for  the  respondent. 

By  Court,  Hetdektelot,  J.  In  defense  to  an  action  on  a 
promissory  note,  it  is  not  sufficient  to  plead  in  general  terms 
want  of  consideration,  and  that  the  note  was  obtained  by  fraud. 
The  answer  should  set  out  the  circumstances  under  which  the 
note  was  given,  and  point  out  the  facts  which  conttitate  fhs 
fraud. 

Nor  is  it  a  good  plea  to  allege  that  the  note  sued  on  is  the 
property  of  another,  and  not  of  the  plaintiff,  without  showing 
some  substantial  matter  of  defense  against  the  one  asserted  to 
be  the  owner,  and  which  could  not  be  set  up  against  the  plaintiff. 

Judgment  affirmed. 

MuBSAT,  C.  J.,  concurred. 


General  Plea  or  Fraud  in  Action  on  Promisbort  Note  was  held  good 
in  HUdrtth  ▼.  TimUnaon,  50  Am.  Dec  510. 

Plea  op  Failure  or  Consideration  or  Note:  See  EdeUn  ▼.  Clark$im,  3S 
Am.  Dea  177;  Bwrrow$  v.  TawU,  39  Id.  439.  Plea  of  mistake  in  oonaideia- 
tion  is  not  sufficient  nnless  it  states  facts:  Oain$  ▼.  Park,  38  Id.  18fi.  So  of 
the  illegaUty  of  the  consideration:  Diekmm  ▼.  Bwrk,  44  Id.  fi21. 


Wbbion  v.  Beab  Riveb  and  Aububn  Water  axd 

MiNiNa  Co. 

[5  Oalzfouiia,  186.] 
No  Transeer  or  Stock  is  Valid  against  Third  Parties  nntil  the  same 

shall  have  been  entered  upon  the  books  of  the  corporation,  mder  the 

Oilif  omia  statute  concerning  corporations. 
AmoHiiENT  BT  Mere  Dujvert  or  Certitioates  or  Stock  is  not  snffiolent 

to  defeat  the  rights  of  an  attaching  creditor  of  the  sssignor  under  the 

Oalifomia  statute  concerning  corporations. 

Appeal  from  the  district  court  of  the  sixth  judicial  distadoii 
fiscramento  conniy.    The  opinion  states  the  case. 

Wmiam  8,  Long  and  Ibd  Robinson,  for  the  appellani. 

^Edwards  and  English,  for  the  respondents. 
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By  Court,  Mubbay,  C.  J.  The  twelfth  eection  of  the  act  con- 
cemiDg  corporations,  passed  on  the  twenty-second  of  April,  1850, 
provides  that  "  whenever  the  capital  stock  of  any  corporation 
is  divided  into  shares,  and  certificates  thereof  are  issued,  such 
shares  may  be  transferred  by  indorsement  and  delivery  of  the 
certificates  thereof,  such  indorsement  being  by  the  signature  of 
the  proprietor  or  his  attorney  or  legal  representative;  but  such 
transfer  shall  not  be  valid,  except  between  the  parties  thereto, 
until  the  same  shall  have  been  so  entered  on  the  books  of  the 
corporation  as  to  show  the  names  of  the  parties  by  and  to  whom 
transferred,  the  number  and  designation  of  the  eliares,  and  the 
date  of  the  transfer."  And  section  144  of  the  same  act  is  as 
follows:  "  It  shall  be  the  duty  of  the  trustees  of  every  such  cor- 
poration or  company  to  cause  a  book  to  be  kept  by  the  treas- 
urer or  clerk  thereof,  containing  the  names  of  persons,  alpha- 
betically arranged,  who  are,  or  shall  within  six  years  have  been, 
stockholders  of  such  company,  and  showing  their  places  of 
residence,  the  number  of  shares  of  stock  held  by  them  respect- 
ively, and  the  time  when  they  respectively  became  the  owners 
of  such  shares,  and  the  amount  of  stock  actually  paid  in,"  etc. ; 
''  and  no  transfer  of  stock  shall  be  valid  for  any  purpose  what- 
ever, except  to  render  the  person  to  whom  it  shall  be  trans- 
ferred liable  for  the  debts  of  the  company,  according  to  the 
provisions  of  this  act,  until  it  shall  be  entered  therein  as  re- 
quired by  this  section,  by  an  entry  showing  to  and  from  whom 
transferred." 

In  the  present  case,  it  is  contended  that  an  assignment  by 
mere  delivery  of  the  certificates  of  stock  is  sufficient  to  defeat 
the  rights  of  an  attaching  creditor.  The  position  assumed  by 
the  respondents'  counsel  is,  that  the  sections  of  the  act  above 
referred  to  were  intended  for  the  protection  and  government  of 
the  incorporation,  and  cannot  be  extended  to  transfers  between 
third  parties.  That  the  person  to  whom  the  certificates  have 
been  delivered  has  an  equitable  interest  in  the  stock,  which  can- 
not be  divested  by  any  subsequent  proceedings.  In  support  of 
this  position,  a  number  of  authorities  have  been  cited,  some  of 
which  I  propose  briefly  to  review. 

In  the  case  of  the  United  States  v.  CiUtSt  1  Sumn.  138,  the  lan- 
guage of  the  act  was,  *'  that  the  stock  shall  be  transferable 
only  on  the  books  of  the  treasurer,"  etc.  In  commenting  on 
this  statute,  the  court  said:  **  It  seems  that  the  true  interpreta* 
tion  of  the  statute  is  that,  so  far  as  the  United  States  and  the 
proprietors  are  concerned,  no  transfer  is  to  be  considered  as 
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complete  and  perfect,  so  as  to  pass  the  legal  ownership  of  the 
stock  and  make  the  purchaser  the  legal  owner,  until  the  trans- 
fer has  been  entered  upon  the  public  books.  No  x>er8on  can 
transfer  the  same  as  such  owner,  or  entitle  himself  to  receiye 
the  diyidends^  unless  he  stands  as  a  recorded  proprielor  upon 
these  books.  And  there  is  a  manifest  propriety  and  poliqr  in 
this  Tiew  in  making  the  provision,  as  it  would  avoid,  on  the  pari 
of  the  goremment,  all  inquiries  into  and  examinations  of  anj 
equitable  or  other  titles,  or  liens,  set  up  as  acquired  under  a 
proprietor,  by  any  third  person  dealing  with  him.  This  object 
may  be  well  effected  without  in  the  slightest  degree  interfering 
Willi  the  validity  of  any  equitable  titles  or  liens  acquired  under 
any  agreement  between  the  proprietor  and  third  persons,  so  far 
as  it  regards  them  respectively.  And  it  would  sound  harsh  to 
hold  all  such  agreements  between  the  proprietor  and  his  cred- 
itor, or  between  him  and  a  purchaser,  utterly  void,  ianter  m, 
unless  there  were  a  veiy  plain  and  direct  expression  in  the  sta^ 
ute  to  that  effect,  which  in  this  case  there  certainly  is  not." 

The  reasons  thus  given  by  Judge  Story,  as  well  as  the  differ- 
ence between  the  phraseology  of  the  act  of  1790  and  the  act  now 
under  consideration,  fully  justify  the  opinion  of  the  court;  but 
there  is,  I  think,  little  or  no  analogy  between  the  cases. 

In  the  case  of  the  Bank  of  Vlica  v.  Smalley,  2  Cow.  777  [14 
Am.  Dec.  626],  it  was  held  that  a  transfer  of  bank  stock  was 
good  as  between  vendor  and  vendee,  though  the  act  of  incor- 
poration provided  that  no  such  transfer  should  be  valid  or  ef- 
fectual until  registered  in  a  book  to  be  kept  by  the  bank  for 
that  purpose;  and  that  the  debts  due  from  the  vendor  to  the 
bank  should  be  first  paid.  In  this  case  the  court  said:  "  This 
provision  was  intended  exclusively  for  the  benefit  and  protec- 
tion of  the  bank.  Their  lien  upon  the  stock  for  any  debts  due 
them  cannot  be  affected  by  any  transfer  of  the  stock;  and  the 
only  notice  of  a  transfer  which  they  are  bound  to  regard  is  a 
registiy  of  it  on  their  books." 

The  case  of  Quiner  v.  Marblehead  Social  Insurance  Cc/mpany, 
10  Mass.  480,  as  well  as  that  of  Sargent  t.  Eshpx  Mar,  Railroad 
CorporalUm,  9  Pick.  204,  support  substantially  the  same  doctrine, 

I  have  examined  several  other  authoiities  cited  by  the  respond- 
ents' counsel,  which  maintain  the  general  doctrine  of  equitable 
assignments  of  this  kind  of  property  or  choses  in  action.  But 
I  have  found  no  case  where  such  transfer  has  been  held  good  in 
the  fince  of  such  an  act  of  incorporation  as  that  of  this  state.  I 
ahall  not  dispute  that,  in  the  absence  of  legislation,  the  tzansfer 
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of  the  certificates  of  stock  would  be  valid;  but  I  xegaid  th» 
statute  as  imperatiye  in  its  prohibition.  By  every  rule  of  con- 
struction, the  exception  excludes  every  other  transfer^  and,  as  a 
necessary  sequence,  no  transfer  is  good  against  third  parties 
unless  the  same  be  made  on  the  books  of  the  company.  li 
seems  to  me  that  it  cannot  be  fairly  contended  that  this  provis- 
ion was  designed  as  a  protection  to  the  company  alone.  It 
appears  to  be  sufficiently  protected  by  the  one  hundred  and 
fourteenth  section,  which  makes  the  person  to  whom  it  is  trans- 
ferred liable  for  the  debts  of  the  company;  and  by  the  further 
provision  of  the  same  act,  authorizing  the  directors  by  by-law 
to  provide  for  the  transfer  of  such  stock;  under  this  latter  pro- 
vision, it  would  be  competent  for  the  company  to  protect  them- 
selves to  the  fullest  extent  against  imposition  or  accident. 

This  alone  would  be  sufficient  for  practical  purposes,  and  it 
is  not  assuming  too  much  to  say  that,  after  having  delegated  to 
corporations  the  power  of  regulating  such  transfers  ft>r  their  own 
protection,  in  going  further  and  employing  words  of  exclusion^ 
the  legislature  intended  to  protect  the  public  from  the  frauds 
which  might  be  perpetrated  by  a  sale  or  hypothecation  of  the 
certificates  passing  the  legal  or  equitable  title,  while  the  books 
of  the  company  induced  credit  to  the  vendor  by  holding  him 
out  to  the  world  as  the  owner  of  such  stock. 

The  conclusion  to  which  I  have  thus  arrived  renders  it  on* 
necessary  to  examine  any  of  the  other  points  presented. 

Judgment  reversed,  with  costs. 

Bbtah«  J.,  concurred. 
HsTDBHFiLDTy  J.,  disssnted. 

TiTLi  TO  Stock  ih  Oobporation  Passis  wrcBOUT  Tkuhsub  olr  Booo 
or  CoRPOBATiov  M  between  vendor  and  vendee,  although  a  olanw  in  the  act 
of  Incorporation  provides  that  stock  shall  be  transferable  only  on  the  books 
of  the  company,  saoh  claase  being  merely  for  the  benefit  of  tiie  corporations 
Duke  V.  Cahawba  N,  Co.,  44  Am.  Dec  472;  Commerekd  Bank  v.  Kortright^ 
84  Id.  817.  The  transferee  will  not  become  a  stockholder  prior  to  sach  entry 
on  the  books  of  the  company:  State  v.  Heuria,  36  Id.  400. 

CiTATiOHB  OF  PRINCIPAL  Cass. — ^The  statate  of  Wisconsin  respecting 
transfers  of  stock  is  the  same  as  the  California  statute,  and  the  decision  of 
the  principal  case,  that  no  transfer  is  good  against  third  parties  unless  the 
same  be  made  on  the  books  of  the  company,  was  adopted  in  ApplicaHon  qf 
Thomoi  Murphy,  51  Wis.  525.  In  Weeton  v.  Bear  River  etc.  W.AM.  Co.,  6  OaL 
429,  where  the  principal  case  again  came  before  this  court,  it  was  held  thai 
the  transfer,  as  in  the  principiil  case,  was  binding  upon  a  subsequent  purchaser 
at  the  sale  of  the  chattel  unaer  the  attachment  who  had  notice  of  the  ssrign* 
it    In  Parrott  v.  Byera,  40  Id.  625,  it  is  said:  "The  point  decided  iis 
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tbftt  eaae  [the  principal  case]  was  that  a  transfer  of  the  certificate  of  stock 
witixoat  an  entry  on  the  books  was  void  against  a  sabsequent  attaching  cred- 
itor of  the  assignor.  In  the  case  between  the  same  parties,  6  CaL  425,  it  was 
held  that  the  transfer  was  valid  as  against  a  subsequent  assignee  who  took 
with  notice  of  the  prior  assignment."  Such  transfers  are  valid  against  the 
vorld,  except  subsequent  purchasers  in  good  faith  without  notice:  Id.;  People 
T.  Slmore^  35  Id.  655;  NagUe  v.  Pacific  Wharf  Co,,  20  Id.  533;  see  ParroU 
r.  Bffen^  40  Id.  625;  all  citing  and  affirming  the  principal  case  to  that  extent, 
h  Pe»dergasi  v.  £ank  qf  Stoektofi,  2  Saw.  116,  Sawyer,  0.  J.,  said:  "In 
fMtoa  T.  Bear  River  ds  A.  W.  ds  M.  Co.,  5  CaL  180,  and  in  People  t.  Crock- 
itt|  0  Id.  115,  language  similar  to  that  now  under  consideratioin,  in  the  act 
of  1850,  Stats.  1850,  p.  347,  sec  1,  and  in  the  act  for  incorporating  railroad 
companies.  Id.  1853,  p.  104,  sec.  14,  was  regarded  by  the  supreme  ooort  of 
the  state  as  authorizing  the  corporation  to  make  by-laws  forbidding  the  trans- 
fer of  stock  till  all  the  indebtedness  of  the  owner  to  the  corporation  should 
be  liquidated.  It  is  true,  the  point  was  not  necessarily  involved  in  these 
esses,  but  it  is  clear  that  the  court  took  this  view  of  the  statute.**  The 
principal  case,  aa  reported  in  6  CaL  425,  was  cited  in  Strout  ▼.  NtUoma  Water 
md  Jiming  Co,j  9  Id.  80,  to  the  point  that  no  transfer  of  shares  in  the  capi- 
tid  stock  ol  a  oorporation  ia  good  as  against  third  partiee,  nnleas  sooh  tnma- 
fv  be  witeied  on  the  books  of  the  corporation. 


Wolf  v.  Fleisohaoseb. 

[6  OAUyOBHIA,  2U.] 
BOKBTIAX)  STATim  DOES  NOT  CONTEMPLATE  THAT  HOlOBBnAIMI  BE  CaBVBI> 

oat  of  land  held  in  joint  tenancy  or  tenancy  in  common,  when  it  provides 
no  mode  for  their  separation  and  ascertainment. 

Motion  for  writ  of  assistance  by  Israel  E.  Wolf  and  George 
H.  DaTia  against  Samuel  Fleischacker,  who  is  the  appellant. 
Ihe  opinion  states  the  case. 

MoCarmeU  and  Stewart^  mid  C.  Jf.  Broman^  for  the  appellant. 

Cordon  and  Labait,  for  the  respondents. 

By  Court,  HsmsimcLDT,  J.  This  was  a  motion  for  a  writ  of 
assistance  to  pnt  in  possession  of  the  land  a  purchaser  under  a 
decree  of  foreclosure  of  a  mortgage,  given  to  secure  the  pay- 
ment of  the  purchase  money.  It  is  resisted  on  the  ground  that 
the  land  is  a  homestead,  and  the  wife  did  not  join  in  the  mort- 
gage. The  mortgage  is  upon  the  whole  land  to  secure  the  pur* 
ehase  money  for  two  thirds  of  it  undivided,  the  mortgagor  being 
at  the  time  the  owner  of  one  undivided  one  third.  The  home- 
stead act  requires  the  homestead  to  consist  of  a  quantity  of  land, 
with  the  dwelling-house,  etc.,  not  exceeding  in  value  five  thou* 
sand  dollars,  to  be  selected  by  the  owner  thereof,  etc. 

In  this  case  the  defendant  was  the  owner  of  an  undivided  one 
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third.  He  held  as  joint  tenant,  having  joinUj  purchased  with 
two  others.  It  required  the  title  of  the  three  to  constitute  an 
ownership  of  the  land,  and  there  was  no  part  of  it  which  he 
had  the  power  to  set  apart  as  his  own  so  as  to  constitute  a  home- 
stead. The  right  of  each  of  the  other  joint  tenants  was-aa great 
to  the  whole  as  his  own  right. 

The  statute  did  not  contemplate  that  homesteads  should  be 
earved  out  of  land  held  in  joint  tenancy,  or  tenancy  in  common, 
because  it  has  not  provided  any  mode  for  their  separation  and 
ascertainment.  All  of  the  questions  of  excess  of  value,  ap- 
praisement, and  division  between  debtor  and  creditors  would 
arise  only  to  give  complexity  to  a  state  of  facts  for  which  no 
provision  of  the  statute  seems  to  be  adequate,  and  would  neces- 
sarily force  into  litigation,  or  at  least  into  care  and  trouble,  the 
innocent  co-tenants,  who  would  thus  be  subjected  to  annoyance 
without  any  fault  of  their  own.  If  the  policy  of  the  law  was 
to  extend  to  such  cases,  it  would  be  more  clear  and  explicit  in 
its  declarations,  so  that  joint  owners  of  land  would  at  least  be 
made  aware  of  an  additional  contingency  attached  to  the  form 
of  their  title. 

Judgment  afi&rmed. 

MuBBAT,  C.  J.,  and  Bbzan,  J.,  concurred. 


CoNSTiTXTTioNALrnr  07  HoMXSTSAD  ExsMPTioir  STATUTBSt  See  note  to 
Rockwell  y.  HuhbeWa  Adm'rt,  45  Am.  Deo.  252. 

The  principal  case  is  cited  and  followed  in  ReynMB  v.  Piadey,  6  CaL 
167;  Oiblin  v.  Jordan^  Id.  417;  Kelleraberger  y.  Kopp,  Id.  665;  Bishop  ▼. 
Hubbard,  23  Id.  517;  Eliaa  y.  Verdugo,  27  Id.  425;  Seaton  y.  Son,  32  Id« 
483;  West  y.  Ward,  26  Wis.  581.  The  principal  cue  is  alao  cited  in  Thorn  ▼. 
Thorn,  14  Iowa,  54;  Greenwood  v.  Jiladdox,  27  Ark.  660;  but  those  cases  hold, 
contrary  to  the  principal  case,  that  a  homestead  may  be  'claimed  by  a  joint 
tenant  or  tenant  in  common,  on  the  ground  that  under  the  statutes  of  the 
states  wherein  the  decisions  were  made  no  trouble  concerning  partition  would 
be  met  with.  It  is  cited  upon  the  point  decided  in  In  re  Parks,  9  Nat.  Bank. 
Beg.  273.  In  In  re  Blodgett  ^  8ar\ford,  10  Id.  147,  it  is  cited  to  the  point  that 
there  is  no  separate  exemption  to  the  indiyidual  members  of  a  firm  out  of  on* 
diyided  partnership  property. 

Undivided  Interest  in  Lands,  whether  Homestead  Rights  can 
Attach  to. — In  Freeman  on  Cotenancy  and  Partition,  sec.  54,  it  is  said: 
*' Whether  homestead  rights  can  attach  to  an  undivided  interest  in  lands,  in 
the  absence  of  an  express  provision  of  the  statute  to  that  effect,  is  a  question 
on  which  the  judges  have  not  agreed.  On  the  one  hand,  it  has  been  thought 
that  the  provisions  of  the  homestead  law  contemplated  that  the  interest  to 
which  they  should  be  applied  should  be  susceptible  of  an  enjoyment  in  serer- 
alty.  When  the  value  of  the  land  claimed  exceeds  in  amount  the  limit  of  the 
homestead  right,  the  statute  provides  means  by  which  the  homestead  may  b« 
Mgregated;  and  that,  as  segregated,  it  may  be  set  off  to  the  judgment  debtor 
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No  Buch  segregation  oonld  take  place  when  the  interest  of  the  claimant  was 
in  a  moiety  only,  for  in  that  case  there  is  no  place  which  he  can  lawfully  take 
into  his  ezclasiye  posMSsion.    For  these  reasons,  the  claim  of  a  co-tenant  to 
a  homestead  has  been  denied  in  many  of  the  cases  in  which  it  has  been  qnea- 
tioned:  West  y.  Ward,  26  Wis.  680;  Wo{f  t.  FUitchacher,  6  Cal.  244  [th* 
principal  case];  Eliaa  ▼.  Verdugo,  27  Id.  418;  Reynolds  ▼.  Pl:^,  6  Id.  187| 
Kellenberger  t.  Kopp,  Id.  565;  Bishop  ▼.  Hubbard,  23  Id.  517;  Ward  v.  Hahn^ 
16  Minn.  161;  ThMnUm  v.  Maddock$,  6  Allen,  429;  Kingdey  ▼.  KingOey,  39 
CaL  665.    In  CSklifomia,  the  doctrine  that  a  homestead  ooold  not  be  acquired 
in  undivided  property  was  frequently  enforced,  and  was  applied  in  some  ex* 
trame  cases.    In  one  instance  the  lands  attempted  to  be  dedicated  as  a  home- 
ttesd  belonged  to  the  husband  and  wife  and  their  child  as  tenants  in  common. 
The  court  could  see  no  distinction  between  this  case  and  one  in  which  the  oo- 
teaants  were  entire  strangers  to  each  other:  Cftblin  v.  Jordan^  6  Id.  417.    In 
another  instance  the  homestead  had  been  acquired  under  a  conveyance  pur- 
porting  to  convey  the  same  in  severalty,  and  was  acquired  and  held  under 
the  claim  and  belief,  on  the  part  of  the  occupant,  that  he  was  the  sole  owner. 
The  court  could  not  understand  that  these  facts  authorized  any  exception  to 
the  general  rule:  SeaUm  v.  Son,  32  Id.  483.    And  where  when  acquired  the 
homestead  was  held  in  severalty,  the  conveyance  of  an  undivided  interest,  be- 
cause it  turned  the  homestead  into  a  co-tenancy,  was  deemed  an  abandonment 
of  the  homestead:  KeUersberger  v.  Kopp,  6  Id.  565.    On  the  other  hand,  in 
several  of  the  states  a  homestead  claim  upon  an  undivided  interest  has  been 
sustained,  and  all  distinction  in  this  respect  between  estates  in  severalty  and 
estates  in  co-tenancy  denied:  Honi  v.  Tufie,  39  N.  H.  483;  Tlwm  v.  Thorn, 
14  Iowa,  53;  MeClary  ▼.  BixUy,  36  Vt  2j4;  Oretnwood  v.  Maddox,  27  Ark. 
660;  Bobmson  ▼.  McDonald,  11  Tex.  385.     In  California,  the  state  in  which 
the  claim  of  a  co-tenant  to  exemption  was  first  denied,  the  legislature  so 
changed  the  statute  that  a  part  owner  could  hold  as  a  homestead  lands  of 
which  he  was  in  the  exclusive  possession:  Stats.  1868,  p.  116.    But  we  see 
no  sufficient  reason,  even  in  the  absence  of  statutes  directly  bearing  upon  the 
subject,  for  holding  that  a  general  homestead  act  does  not  apply  to  lands 
held  in  co-tenancy.    The  fact  that  a  homestead  claim  might  savor  of  such  an 
assumption  of  an  exclusive  right  as  is  inconsistent  with  the  rights  of  the 
other  co-tenant,  and  that  the  maintenance  of  such  claim  might  interfere 
with  proceedings  for  partition,  form  no  very  satisfactory  reason  for  denying 
the  exemption.    If  the  rights  of  the  other  co-tenant  are  threatened  or  endan- 
gered, he  alone  should  be  permitted  to  call  for  protection  and  redress.    The 
law  will  not  sanction  any  use  of  the  homestead  in  prejudice  of  his  rights. 
But  as  long  as  his  interests  are  respected,  or  so  nearly  respected  that  he 
feels  no  inclination  to  complain,  why  should  some  person  having  no  interest 
in  the  co-tenancy  be  allowed  to  avail  himself  of  the  law  of  co-tenancy  for  his 
own  and  not  for  a  co-tonant's  gain?    The  homestead  laws  have  an  object 
perfectly  well  understood,  and  in  the  promotion  of  which  courts  may  well 
employ  the  roost  liberal  and  humane  rules  of  interpretation.     This  object 
is  to  insure  the  unfortunate  debtor,  and  his  equally  unfortunate  but  more 
helpless  family,  the  shelter  and  influence  of  home.    A  co-tenant  may  lawfully 
occupy  every  parcel  of  the  lands  of  the  co-tenancy.     He  may  employ  them 
not  merely  for  cultivation  or  for  other  means  for  making  profito,  but  may 
alao  build  housee  and  bams,  plant  shrubs  and  flowers,  and  surround  him- 
■elf  with  all  the  comforte  of  home.     His  wife  and  children  may,  of  right* 
oeoupy  and  enjoy  the  premises  with  him.    Upon  the  land  of  which  he  is 
bat  a  part  owner  he  may,  and  in  fact  he  frequently  does,  obtain  all  the 
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idvantages  of  ft  home.  These  advantages  are  none  the  leas  worthy  of  being 
■ecnred  to  him  and  his  family  in  adversity  because  the  other  oo-tenants  are 
entitled  to  equal  advantages  in  the  same  home.  That  he  has  not  the  whole 
is  a  very  unsatisfactory  and  a  very  inhumane  reason  for  depriving  him  of  that 
which  he  haa.  *'  See  also  1  Washb.  on  Real  Prop.  338;  Smyth  on  Homestead^ 
120-128;  Thompson  on  Homesteads,  180-189,  citing  the  above  extract  from 
Freeman  on  Ck>tenancy  and  Partition,  sec.  181. 

Under  the  California  statute  of  1868,  mentioned  in  the  above  quotation 
from  Freeman  on  Cotenancy  and  Partition,  a  homestead  on  lands  held  in 
oo-tenancy  can  be  selected,  or  a  homestead  previously  aeleoted  be  validated* 
only  where  the  party  claiming  the  same  is  in  the  ezdnsive  ooonpation  and 
poesession  of  the  tract  sought  to  be  dedicated  and  haa  tiie  same  indoaed: 
Bau89a  V.  Oreen,  5i  Cal.  136;  Cameto  v.  Dwpuy^  47  Id.  79.  So  where  the 
husband's  part  interest  had  been  foreclosed  under  a  mortgage  before  the 
passage  of  this  act,  Its  provisions  could  be  of  no  avail  to  validate  a  pre* 
Tiously  declared  homestead:  Firtt  NaL  Bank  of  8cmta  Bcahara  v.  2>e  la 
Ouerra,  61  Cal.  109.  The  wife  may  claim  a  homestead  on  the  husband's 
'undivided  interest,  when  he  holds  it  under  the  prescribed  conditions  of 
«zclu8ive  occupancy:  HiggtM  v.  Higgins,  46  Id.  259,  and  see  Civ.  Code, 
■eo.  1238.  The  substance  of  a  homestead  is  a  paroel  of  land  on  which  t<>a 
family  reside.  It  is  constituted  by  the  attributes  of  residence  and  seleotiuA 
according  to  law:  Ham  v.  Santa  Rota  Bank,  69  Gal.  126,  138. 

In  addition  to  the  cases  above  cited,  the  following  hold  that  the  homestead* 
«zemption  statute  may  attach  to  undivided  interests  in  realty:  SenteU  v.  ^r* 
nKn-,  35  Ark.  49;  Sirwi  v.  Thompson,  39  Id.  301;  Ward  v.  Mq,yfiM^  41  Id.  94; 
ffewiU  V.  Bankin,  41  Iowa,  35,  44;  Tarrant  v.  Swain,  15  Kan.  146;  Meguiat 
T.  Burr,  15  Kep.  554  (Ky.);  Lozo  v.  Sutherland,  38  Mich.  168,  172  (but  see 
AmpMeU  v.  Hibbard,  29  Id.  298);  Kaaer  v.  Haas,  27  Minn.  406  (distinguish- 
ing Ward  V.  Huhn,  16  Id.  159,  as  not  in  conflict);  MeOrath  v.  Sinclair,  55 
Miss.  89;  Lacy  v.  Clementa,  36  Tex.  663;  Smith  v.  Deechaumes,  87  Id.  429, 
430;  WHUams  v.  Wethered,  37  Id.  132;  Ferguson  v.  Beed,  45  Id.  674;  Clem^nU 
Y.  Lacy,  61  Id.  150;  Jenkins  v,  Voiz,  54  Id.  636;  Da^forih  v.  BcaWe,  43  Vt. 
138;  Johnmm  v.  May,  16  Nat.  Bank.  Beg.  425  (Vt).  In  one  of  these  cases  it 
is  held  that  since  an  estate  of  homestead  in  an  undivided  interest  in  land  is  not 
liable  to  a  forced  sale,  in  a  suit  to  foreclose  a  mortgage  on  the  land,  a  plea  set- 
ting up  such  interest,  and  stating  facts  showing  an  inability  to  deaigDate  the 
boundaries  of  the  homestead  estate  before  partition,  presents  a  valid  defense  r 
Jenkins  v.  Vch,  54  Tex.  636.  A  partner  cannot,  on  the  dissolution  of  the 
firm,  assert  a  right  of  homestead  in  an  entire  tract  owned  in  common  by 
the  partnership,  so  as  to  exempt  it  wholly  from  the  partnership  liabilities  to 
third  persons,  or  to  members  of  the  firm;  his  homestead  right  extends  only 
to  the  quantity  of  his  estate:  Smith  v.  Chenault,  48  Tex.  466. 

On  the  other  hand,  it  is  held  in  the  following  cases  that  the  homestead  right 
oannot  attach  to  an  undivided  interest  in  land:  Ventress  ▼.  CoOins^  28  La. 
Ann.  783;  Simon  v.  Walker,  Id.  608;  Barron  v.  SolUveUos,  Id.  866;  Silowa^ 
V.  Broum,  12  Allen,  30;  BatesY,  Bates,  97  Mass.  392,  886;  Bemis  ▼.  DriseoU^ 
101  Id.  421:  AmphleU  v.  Hibbard,  29  Mich.  298  (but  see  Loto  T.  Suthertand, 
88  Id.  168,  172);  Terry  v.  Berry,  13  Nev.  514  (followed  in  Commercial  cumI 
Savings  Bank  v.  Corbett,  5  Saw.  543.  The  case  of  Terry  v.  Berry,  eupf%d^ 
WB8  based  upon  Seaton  v.  Son,  32  CaL  481.  See,  however.  Be  Swearingert  i> 
Kat  Bank.  Beg.  138,  where  it  was  held  that  the  homestead  law  of  Nevada  did 
apply  to  undivided  part  interests);  Avans  v.  Everett,  3  Lea,  76;  see  JBdwurd^ 
T.  Xdwards,  14  S.  a  11.    In  Branin  v.  Womble,  32  La.  Ann.  806,  Sl<^  it 
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held  that  the  fact  of  the  homestead  claimant  afterward  aoquirlnff  the  remain* 
ing  imdivided  interest  will  not  render  any  part  of  the  property  exempt  as 
against  a  mortgage  given  npon  the  undivided  interest.  The  mortgagee  might 
rely,  it  was  said,  upon  the  fact  that  as  his  mortgagor  owned  only  an  nn* 
divided  pert,  this  interest  conld  not  become  exempt  by  means  of  a  homestead 
claim.  The  contrary  of  this  would,  perhaps,  prevail  in  a  state  where  holden 
of  undivided  interests  are  allowed  the  benefit  of  the  statute:  See  Santdl  v. 
Armor,  35  Ark.  49;  Sims  v.  Thompson,  39  Id.  301. 

COKVSTANOB   OF  PABT   IkTSBXST  AS  AlFIOnNO  HOICBSTBAD   RiOHT.— Ill 

Odifomia,  as  we  have  seen  (see  extract  from  Freeman  on  Ck>tenancy  and  Par* 
tition,  supra),  the  conveyance  of  a  part  interest  in  the  homestead  land  con- 
stituted an  abandonment  of  the  homestead:  KeUenberger  v.  Kopp,  6  Gal.  605. 
This  has  also  been  held  in  Massachusetts,  where  the  homestead  right  does  nol 
attach  to  a  part  interest:  JSate0v.£ate9, 97  Mass.  392,395.  Where,  howevor, 
the  homestead  right  may  attach  to  an  undivided  interest,  a  conveyance  of 
sn  undivided  interest  in  property  held  in  severalty  is  not  an  abandonmeati 
Horn  V.  Ihifts,  39  K.  H.  478;  Fergvson  v.  Seed^  45  Tex.  584. 

PBonccnov  ov  Go-tenaitt.— Where  an  undivided  interest  In  land  may 
become  exempted  under  the  homestead  law,  the  co-tenant  declsring  the  home- 
stead should  not,  by  this  means,  be  allowed  to  infringe  upon  the  rights  of  hia 
co-tenant.  This  is  quite  generally  expressed  by  those  who  contend  that  the 
homestead  exemption  should  cover  undivided  landed  interests:  See  extract 
from  Freeman  on  Cotenancy  and  Partition,  supra.  So  the  California  statute 
of  1868  provides  that  the  oo-tenant  claiming  the  homestead  must  be  in  the 
exclusive  possession  of  a  portion  of  the  land.  So  in  McOrath  v.  Smdair^  55 
Miss.  89,  it  is  sud  that  a  joint  tenant  may  have  a  homestead  in  property 
wliich,  with  the  consent  of  his  co-tenant,  he  occupies  as  tenant  in  oommon. 
Joint  tenants  living  in  separate  buildings  are  each  entitled  to  a  homestead: 
Megnksr  v.  Burr,  15  Rep.  554  (Ky.).  In  Kansas  and  Texas  it  is  held  that  the 
only  limitation  is  that  a  tenant  in  oommon  can  obtain  no  such  homestead 
interest  as  will  interfere  with  the  rights  or  interests  of  his  co-tenant:  Tcurani 
V.  ^icatfi,  15  Ean.  146;  Ferguson  v.  Heed,  45  Tex.  574;  CUmenU  v.  Lctqf,  51 
Id.  150.  The  declaration  of  homestead  must  be  without  prejudice  to  claim- 
ant's co-tenants:  Williams  v.  Wethertd,  37  Tex.  132;  Smith  v.  Desehaiumes,  Id. 
429, 430.  In  the  latter  case  it  is  said  that  a  tenant  in  common  can,  with  the 
consent  of  his  co-tenant,  acquire  a  homestead  in  the  common  property  against 
all  the  world  except  his  co-tenant.  And,  on  partition,  equity  will  respect 
the  rights  of  the  improving  tenant  and  give  him  the  benefit  of  hia  homestead 
improvements  wherever  it  can  be  done  without  prejudice  to  the  other  co- 
tenaats:  WUiiaims  v.  Weihered,  37  Tex.  132;  Smith  v.  IksckammeSt  Id.  429| 
demaUs  v.  XcKy,  51  Id.  15a 


Bbabd  v.  Knox. 

[S  OAXjnnnnA,  3S2.] 
Hdoavd  oaKVOT,  ST  Dkvibs  or  Will,  Detbat  Wm^  Rioht  to  Ctori 
Halv  or  CoiocuNiTT  Pbopertt  under  California  statute,  which  gives 
the  husband  entire  control  of  the  community  property,  with  absolute 
power  to  dispose  of  it,  but  provides  that  upon  the  dissolution  of  the 
community,  by  the  death  of  either  husband  or  wife,  one  half  the  oom- 
aanity  propei'ty  shall  go  to  the  survivor. 


126  Beabd  v.  Knox.  [Gal 

HaLF-INTEBBST  IV  CoMMUiriTT  PROPERTT,   TrXDEB  GaLIVORNIA  StATUTB,    Ifl 

a  Bubstitate  for  the  common-law  ri^ht  of  dower. 

Husband  and  Wite,  Dtninio  Covsbtube,  are  Joiktlt  Seised  of  CoarMU* 
KiTT  Propebtt  in  California,  the  wife's  half-interest  being  sabjeot  only 
to  the  husband's  disposal  during  their  joint  lives. 

Wife  Residing  within  State  has  No  Qeeateb  Pritileoes  respbgtino 
Community  Phofebtt  than  one  residing  without  state,  under  the  Cali- 
fornia statute. 

DoMioiLB  OF  Husband  is  Domioilb  of  Wife. 

Wife,  bt  Aooeptino  Leoact  under  Husband's  WiUi,  which  Msnmes  to 
dispose  of  the  whole  community  property,  is  not  estopped  from  setting 
up  her  claim  to  one  half  the  property.  She  is  entitled  to  her  own  shara 
of  the  common  property,  and  to  the  legacy  out  of  her  husband's  shares 

Objection  on  Non-joindeb  of  Pabties  must  be  Taken  Advantage  of  bt 
Demurrer,  and  comes  too  late  on  appeal  from  the  final  judgment. 

AoTXOK  by  Bachel  Beard  against  William  J.  Knox,  the  execn- 
tor  of  William  M.  Beard.  The  complaint  alleges  that  the 
plaintiff,  Bachel  Beard,  intermarried  'Wfih  William  M.  Beards 
deceased,  in  IHinois,  in  1840;  that  there  was  no  marital  contract 
by  which  any  separate  provision  was  secured  to  the  plaintiff; 
that  in  1849  William  M.  Beard  came  to  this  state,  where  he 
lived  until  his  death;  that  the  plaintiff  never  resided  in  this 
state;  that  in  December,  1853,  William  M.  Beard  died  in  the 
town  of  Nevada,  leaving  real  and  personal  properiy  valued  at 
twelve  thousand  dollars,  which  he  had  acquired  since  1850;  that 
he  left  a  will,  by  which  he  bequeathed  to  his  wife,  the  plaintiff, 
five  hundred  dollars,  and  the  residue  of  the  estate,  with  the  ex* 
ception  of  a  few  legacies,  to  Harriet  A.  Bea^d,  the  infant  daugh- 
ter of  the  testator  and  the  plaintiff.  The  receipt  of  the  legaqj 
of  five  himdred  dollars  was  admitted  by  the  plaintiff.  Upon 
these  facts  the  plaintiff  prayed  judgment  for  one  half  the 
common  property  then  in  the  possession  of  the  defendant  u% 
executor,  independent  of  the  legacy  of  five  hundred  dollars. 
The  defendant's  demurrer  to  this  complaint  was  overmledy  and 
from  the  final  judgment  entered  thereupon  the  defendant  ap* 
pealed. 

Searles,  Dunn,  and  Smithy  for  the  appellant. 

Ikffeed  and  NUes,  for  the  respondent. 

Bt  Court,  Mttbbat,  0.  J.  The  statute  of  this  state,  defining 
the  right  of  husband  and  wife,  passed  April  17, 1850,  provide! 
that  '*  all  property,  acquired  by  either  husband  or  wife,  except 
such  as  may  be  acquired  by  gift,  bequest,  devise,  or  descent, 
shall  be  common  property."  It  is  further  provided  that  the 
husband  shall  have  the  entire  control  of  the  common  properiy. 
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with  absolute  power  to  dispose  of  it,  and  upon  the  dissolution  of 
the  community,  by  death  of  either  the  husband  or  wife,  one  half 
of  the  common  property  shall  go  to  the  survivor,  etc. 

The  first  question  raised  is  as  to  the  power  of  the  husband  to 
convey  the  common  property  by  devise  or  will,  and  thus  defeat 
the  rights  of  the  surviving  wife.  This  we  have  no  hesitation  in 
saying  cannot  be  done.  Our  statute  has  done  away  with  the 
oommon-law  right  of  dower,  and  substituted  in  place  a  half* 
interest  in  the  common  properly.  This  liberal  provision  was 
intended  for  the  benefit  of  the  wife;  and  the  intention  of  so 
humane  and  beneficent  a  law  should  not  be  defeated  by  adopting 
a  role  of  construction  which  would  leave  the  future  maintenance 
of  herself  and  family  entirely  at  the  caprice  of  the  husband. 

The  words  "  with  absolute  power  to  dispose  of"  ought  not  to 
be  extended  to  a  disposition  by  devise.  The  husband  and  wife, 
daring  coTertiue,  are  jointly  seised  of  the  property,  veith  a  half- 
interest  remaining  over  to  the  wife,  subject  only  to  the  husband's 
disposal  during  their  joint  lives.  This  is  a  present,  definite,  and 
certain  interest,  which  becomes  absolute  at  his  death,  so  that  a 
disposition  by  devise,  which  can  only  attach  after  the  death  of 
the  testator,  cannot  affect  it,  for  such  a  conveyance  can  only 
operate  after  death,  upon  the  very  happening  of  which  the  law 
of  this  state  determines  the  estate,  and  the  widow  becomes 
Beised  of  one  half  of  the  property. 

The  appellant  relies  on  the  words  of  the  statute,  "  shall  re- 
side and  acquire  property,"  and  seems  to  think  that  this  pro- 
vision was  intended  to  give  greater  privileges  to  those  wives 
actually  living  or  residing  in  the  state  than  vnis  conferred  on 
those  not  actually  resident.  In  Eashaio  v.  Kashaw,  3  Cal.  812, 
we  held  the  domicile  of  the  husband  was  the  domicile  of  the 
wife  in  contemplation  of  law,  and  that  it  was  not  necessary  that 
she  should  be  an  actual  resident  in  the  state.  The  reasoning 
of  that  case  will  apply  with  equal  force  to  the  present,  and  it 
can  hardly  be  supposed  that  the  legislature  intended  to  deprive 
the  wife  of  all  right  to  the  husband's  estate,  as  a  penalty  for 
not  residing  in  the  state,  which  would  be  the  necessary  result 
if  the  appellant's  construction  was  correct.  But  it  is  urged 
that  by  accepting  the  legacy  the  plaintiff  is  estopped  from  set- 
ting up  a  claim  to  one  half  of  the  estate.  It  is  a  familiar  princi- 
ple that  an  heir  cannot  take  as  a  legatee,  and  afterwards  dispute 
the  validity  of  the  will;  but  this  principle  does  not  apply  in  the 
present  case.  The  deceased  had  no  authority  to  dispose  of  but 
one  half  of  the  properly;  this  he  might  do  to  whomsoever  he 
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pleased.  The  plaintiff  does  not  contest  that  right,  but  onlj 
eeeks  to  withdraw  her  own  property  from  the  operation  of  a  con- 
veyance which,  it  is  claimed,  has  despoiled  her  of  it.  This  she 
may  do  with  the  greatest  propriety,  as  the  legacy  received  by 
her  was  part  of  her  husband's  estate,  and  not  her  own. 

The  objection  that  there  is  a  non-joinder  of  parties  oomes 
too  late;  it  should  have  been  taken  advantage  of  by  demurrer. 

The  judgment  of  the  district  court  is  affirmed,  except  as  to 
the  five  hundred  dollars,  which  it  is  directed  to  allow  out  of  the 
estate  of  the  deceased,  and  not  out  of  the  wife's  moiety. 

Hetdenfeldt  and  Bbtan,  JJ.,  concurred. 


Domicile  of  Husband  is  Domioilx  or  Win:  Haintim  v.  Hair$Umf  61 
Am.  Deo.  590;  HvarrUon  ▼.  ffarrUon^  56  Id.  227,  and  note  236»  ooUeotiag 
prior  cases. 

ConmsYASOs  BT  HuaoAND  OF  Joint  Pbopbbtt  dobs  not  "Dmn  Wns^ 
Intbbest  at  Ck>MM0N  Law:  Needham  ▼.  Brtuuon,  44  Am.  Deo.  45;  JiUkr  v. 
MiUer,  33  Id.  157;  and  see  Fairchild  v.  ChasUOeux,  44  Id.  117;  Jaeimm  v. 
McConnell,  32  Id.  439;  Wyehoffv,  Gardner,  45  Id.  388.  Conveyanoe  of  oom- 
munity  property:  See  note  to  Thayer  v.  TJiayer,  39  Id.  220. 

NoN-joiNDEB  OF  Pabties,  HOW  AND  WHEN  Taeen  Advantaob  OF:  See  J7i»- 
fnan  v.  Hapgood,  43  Am.  Dec.  603,  and  note  citing  prior  casee  664^  It  is  mat- 
ter in  abatement:  State  qf  Indiana  v.  Woram,  40  Id.  878;  OampbeU  v.  IFoSoee, 
87  Id.  219.  Plea  in  abatement  is  the  proper  method  to  take  advantage  of  the 
non-joiuder  of  a  partner:  Deal  v.  Bogue,  57  Id.  702,  and  note  707.  In  case 
of  a  bill  in  equity,  see  Souihem  L\fe  Ine.  Ss  T,  Co.  v.  Lanier,  58  Id.  448. 

The  principal  case  is  cited  and  followxd  to  the  point  that  in  Oalifomla 
the  community  property  cannot  be  disposed  of  by  the  husband  In  his  wiD 
so  as  to  defeat  the  right  of  the  wife  to  one  half  thereof:  (hUtman  v.  SoanneU, 
78  CaL  459;  In  re  Buchanan's  Estate,  8  Id.  510;  Smith  v.  State,  12  Id.  225; 
SeoU  V.  Ward,  13  Id.  469;  Payne  v.  Payne,  18  Id.  301;  De  Oodey  v.  Cfod^, 
39  Id.  164.  In  Morrison  v.  Bowman,  29  Id.  348,  349,  it  is  held  that  if  the  wife 
elects  to  take  under  her  husband's  will  that  disposes  of  the  whole  of  the  oommn* 
nity  property,  she  loses  all  her  right  in  the  community  property,  if  an  asnrtioD 
of  this  right  would  neoessarily  defeat  the  objects  of  the  will,  and  afiSrma  the 
principal  case  on  the  ground  that  the  acceptance  of  the  legacy  by  the  widow 
^as  not  inoonsisteMt  with  her  claim  to  one  half  of  the  common  property. 


Gorr  V.  Humbebt. 

[6  Gauvobxil,  200.] 

Pabtt,  BT  Pledging  Neootiablb  Seoitbities  Teansfeeablb  by  DBUTKBTt 
loses  all  right  to  the  securities  when  transferred  by  the  pledgee  in  good 
faith  to  a  tiiird  party. 

WaBBANTS   DbaWN   BT   OfFICEBS    of    Gk>VERNMENT  UPON    ITS    DUBUBSOrO 

Officebs,  having  been  pledged,  may  be  held  against  the  original 
by  one  acquiring  them  in  good  faith  from  the  pledgee. 
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Afpbaii  from  the  district  court  of  the  twelfth  judicial  distrioi* 
San  Francisco  couuty.    The  opinion  states  the  case. 

B.  8.  Brooks,  for  the  appeUani. 

Crodbett  and  Page,  for  the  respondent. 

Bj  Court,  Bbtah,  J.  This  cause  was  heard  in  the  court  below 
upon  demurrer.  The  appellant  haying  received  warrants  pay* 
able  to  his  order,  drawn  upon  the  treasury  of  the  couniy  of  San 
Francisco,  as  also  warrants  payable  to  the  order  of  others  and 
indorsed  to  him  in  blank,  pledged  the  same  to  another  as  secu- 
rity for  a  loan.  The  pledgee,  one  We^t,  also  pledged  the  same 
as  Becurity  for  a  loan  had  by  him  of  Curtis  Sc  Perry,  and  Curtis  & 
Perry  transferred  the  same  to  the  respondent  Humbert. 

The  appellant  having  set  up  these  facts  in  his  complaint,  and 
claiming  to  be  the  owner  of  the  scrip  or  warrants,  prays  the  court 
to  decree  that  the  defendant  shall  surrender  to  him  the  same, 
alleging  his  readiness  to  pay  the  amount  of  money  due  from  him 
to  West,  with  interest. 

A  party  by  pledging  negotiable  securities,  transferable  by  de- 
livery, loses  all  right  to  the  securities  when  transferred  by  the 
pledgee  in  good  faith  to  a  third  party.  So  it  has  been  laid  down 
in  Story  on  Bailments,  sec.  322:  '*  If  the  pledge  is  of  a  certifi- 
cate of  stock  which  may  pass  by  delivery,  a  bona  fide  purchaser 
or  subsequent  pledgee  may  hold  the  stock  against  the  real 
owner."  The  same  doctrine  is  also  held  in  Jarvis  v.  Bodgen, 
13  Mass.  105,  and  in  Story's  Eq.  Jur.,  sees.  434, 436. 

This  doctrine  is  held  from  the  plainest  reason  and  necessity 
of  the  thing.  For  if  it  were  otherwise,  no  person  receiving  such 
security  would  be  safe.  In  the  first  place,  the  person  receiving 
would  be  obliged  to  ascertain  (what  in  most  instances  it  would 
be  impossible  to  ascertain)  whether  the  security  belonged  to  the 
person  from  whom  he  received  it,  or  was  only  deposited  as 
security  with  him  by  some  other  person.  Although  warrants 
drawn  by  officers  of  a  government  upon  its  disbursing  officers 
might  not  strictly  be  called  evidence  of  indebtedness,  yet  the 
owner  having  once  pledged  them  with  another,  reposing  con- 
fidence in  his  pledgee,  any  person  subsequently  acquiring  them 
in  good  faith  from  such  pledgee  may  hold  them  against  the 
original  owner.  The  pledgee  in  such  a  case  should  be  treated 
in  the  transaction  as  the  agent  of  the  owner,  and  the  owner 
should  be  bound  by  his  acts  in  the  premises. 

The  complaint  shows  upon  its  face  that  no  canse  of  action 

Dao,  Vou  LZin-« 


190  HuvsAKER  V.  Borden.  [GaL 

exists  against  the  respondent,  and  the   demtmer  w^  well 
taken. 
Judgment  below  affirmed  with  costs. 

Heidbnteldt,  J.,  and  Mubbat,  C.  J.,  concurred. 


Abbigkmsnt  07  CfloSB  IS  AcnoN  BT  Wat  ov  Pledge,  or  ev«n 
Intely,  does  not  trancfer  the  aasignor's  legal  interest:  BUmehard  ▼.  El/g^  M 
Am.  Dec.  260.  So  of  the  deposit  of  a  promissory  note:  Qarlick  y.  Jatmt^  7 
Id.  294;  see  AhK  t.  Severs,  26  Id.  616. 


HUKSAEEB  V.   BOBDEN. 

[5  CALxroBio*.,  288.] 

Statute  Pbovidino  tob  Funding  op  Countt  Debt  does  not  impair  the 
obligation  of  oontraots,  the  obligation  to  pay  being  fally  acknowledged, 
and  the  right  of  a  person  to  secure  the  whole  amount  of  his  debt  remain- 
ing nna£fected. 

Obb  has  No  Bight  to  Remedy  against  Goveenment  ob  Subdivisiov 
THEBEor  which  cannot  be  taken  away  by  the  government. 

Ck>UNTT  oannot  Sue  or  be  Sued  except  where  Specially  Pebmitted 
by  statute,  and  such  permission  can  be  withdrawn  or  denied  at  any  time 
the  legislature  may  think  proper. 

Ck)UVTY  Debt  Cbeated  by  Authority  of  Law  is  Pabt  of  Public  State 
Debt,  and  as  there  may  be  no  remedy  against  the  state,  so  there  may  be 
none  against  the  county. 

SOVEBEION  CANNOT  BE  SUED  UNLESS  BY   ITS  OWN  CONSENT. 

Cbeditors  OF  State  have  Nothing  to  Rely  upon  except  her  good  £aith» 
and  she  has  equally  the  power  to  postpone  the  time  of  payment  or  to 
refuse  to  pay  at  all. 

Appeal  from  the  district  court  of  the  seventh  judicial  district^ 
Contra  Costa  county.    The  opinion  states  the  case. 

jET.  Milhiy  for  the  appellant. 

John  Curreyy  for  the  respondent. 

By  Court,  Hetdenpeldt,  J.  The  plaintiff  obtained  a  man^ 
damti8  compelling  the  defendant,  as  treasurer  of  Contra  Costa 
county,  to  pay  him  the  amount  of  certain  warrants  on  the 
county  treasury,  drawn  by  the  proper  authority  in  the  year 
1863. 

The  defense  set  up  is  that  by  an  act  passed  Februaiy,  1855, 
to  fund  the  debt  of  Contra  Costa  county,  it  is  sx>ecially  provided 
that  all  indebtedness  accruing  or  to  accrue  up  to  April,  1855, 
may  be  funded,  that  all  balances  in  the  treasury  at  the  end  of 
the  fiscal  year  shall  be  transferred  to  the  credit  of  the  ainking 


July,  1855.]  Hunsaeer  v.  Borden.  131 

fandy  and  that  it  shall  not  be  lawful  for  the  county  treasurer  to 
pay  or  liquidate  any  of  the  indebtedness  of  said  county  which 
accrued  prior  to  the  first  day  of  February,  1855,  in  any  other 
manner  than  in  the  act  provided,  that  is,  by  funding. 

This  defense  is  complete,  unless,  as  is  maintained  by  the 
plaintiff,  the  last  cited  provision  of  the  act  is  unconstitutional. 
In  order  to  sustain  this  position,  it  is  chiurged  that  the  act  im- 
pairs the  obligation  of  contracts.  It  is  difficult  to  see  how,  by 
the  act  in  question,  the  obligation  of  the  contract  is  at  all  im- 
paired; on  the  contrary,  the  obligation  to  pay  is  fully  acknowl- 
edged, and  the  plaintiff's  right  to  secure  the  whole  amount  of 
his  debt  is  unaffected.  The  only  change  made  is  in  the  mode 
and  time  of  payment.  This  seems  to  be  regarded  by  the  re- 
spondent as  a  change  in  the  remedy  so  material  as  to  affect  the 
right,  and  we  are  referred  to  authorities  which  hold  that  the 
legislature  cannot  alter  a  remedy  so  as  to  make  the  right 
scarcely  worth  pursuing. 

The  mistake  in  the  argument  is  in  supposing  that  the  plaint- 
iff had  any  remedy  whatever  at  any  time.  A  county  is  not  a 
person  in  any  sense;  it  is  not  a  corporation.  It  cannot  sue  or 
be  sued,  except  where  specially  permitted  by  statute,  and  such 
permission  can  be  withdrawn  or  denied  at  any  time  the  legisla- 
ture may  think  proper.  A  county  government  is  a  portion  of 
the  state  government,  and  the  county  debt  created  by  authority 
of  law  is  a  part  of  the  public  state  debt;  and  in  the  same  man* 
ner,  as  there  is  no  remedy  against  the  state,  there  may  be  none 
against  the  county.  The  sovereign  cannot  be  sued,  in  what- 
ever form  she  may  owe,  whether  through  her  own  principal 
treasury  or  one  of  her  subordinate  treasuries,  unless  by  her  own 
consent.  Her  creditors  have  nothing  to  rely  upon  except  her 
good  faith,  and  she  has  equally  the  power  to  postpone  the  time 
of  payment  or  to  refuse  to  pay  at  all. 

In  the  present  case  the  state  has  exercised  a  legitimate  and 
unquestionable  power.  She  has  provided  to  fund  the  debt  of 
one  of  her  subordinate  governments,  after  a  review  of  its  condi- 
tion, in  a  manner  which  protects  the  debtor  from  loss,  and 
which  will  in  time  relieve  the  couniy  treasury  from  its  burden 
of  indebtedness,  by  a  plan  which  indicates  the  soundest  legis* 
lative  wisdom. 

The  holders  of  the  warrants  on  the  county  treasury  are  not 
compelled  to  accept  bonds  for  them;  or,  in  other  words,  to  fund 
them;  they  are  simply  left  unprovided  for  in  any  other  way.  It 
would  amount  to  the  same  thing  if  the  state  legislature  merely 
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repealed  the  act  giving  the  cooniy  authorities  power  to  levy  and 
collect  tax  upon  that  portion  of  her  citizens. 

The  power  to  tax  is  one  of  the  highest  attributes  of  sover- 
eignty, and  may  or  may  not  be  exercised  at  the  will  of  the  sov- 
ereign. Without  such  will,  and  its  full  and  explicit  expression, 
there  are  no  obligations  arising  from  laws  or  constitutions  or 
circumstances  which  can  produce  it. 

The  judgment  is  reversed. 

MuBBAT^  0.  J.,  concurred. 

Contracts  bt  Individual  with  Statb  cannot  be  Ixpaibsd:  Winter 
▼.  Jones,  64  Am.  Dec.  379;  Bruce  y.  Scfmyler,  46  Id.  447;  see  Stale  t.  BaUi' 
mare  etc.  H,  R.  Co.,  38  Id.  317. 

Legislatubb  mat  Change  Natubb  and  Extent  or  Remedies  on  Ook- 
TBACTS:  Bntce  v.  Schuyler,  46  Am.  Dec.  447.  See  also  Lycoming  t.  Union, 
53  Id.  575;  Baugher  v.  Nelson,  52  Id.  694,  and  cases  cited  in  the  notes  theretoi 
Coriell  v.  Ilam,  61  Id.  134. 

Sovereign  cannot  be  Sued  unless  bt  its  Own  Consent:  Michigcm 
State  Bank  v.  Hastings,  41  Am.  Dec.  549;  DiviTie  v.  Ilaroie,  18  Id.  194.  Each 
state  is  sovereign:  People  v.  Coleman,  60  Id.  581. 

The  principal  case  is  cited  in  Sharp  v.  Contra  Costa  County,  34  CaL 
290,  291,  to  the  point  that  '*  the  state  government  neither  in  its  general  nor 
local  capacity  can  be  sned  by  her  creditors  or  made  amenable  to  judiciaUpro- 
oeas  except  by  her  own  consent;  her  creditors  must  rely  solely  upon  her 
good  faith  as  to  the  time,  mode,  and  measure  of  payment;*'  in  Longford  v. 
King^  1  Mont.  39,  to  the  point  that  in  the  absence  of  a  law  of  Montana  ter- 
ritory or  act  of  congress  permitting  suit  against  the  territory,  no  citizen  conld 
sue  the  territory;  that  therefore  there  was 'no  obligation  to  territorial  con- 
tracts, but  they  rested  simply  upon  the  good  faith  of  the  territory;  in  Ex 
parU  State^  52  Ala.  236;  People  v.  IngersoU,  58  N.  Y.  46,  to  the  point  that  a 
county  can  neither  sue  nor  be  sued  except  by  express  power  conferred  by  stat- 
ute, and  the  legislature  may  withdraw  this  permission  at  any  time;  in  Hati- 
ings  V.  City  and  County  of  San  Francisco,  IS  Cal.  59,  to  the  point  that  a  ooonty 
cannot  sue  and  be  sued  except  when  specially  permitted  by  statute;  but  thm 
principal  case  is  not  in  conflict  with  the  view  that  a  board  of  supervisors^ 
when  authorized  "  to  sue  and  defend  on  behalf  of  the  county,"  are  not  liabla 
to  suit  in  their  official  capacity  for  claims  against  the  municipal  oorporatioa 
they  represent;  in  Base  v.  EstudUlo,  39  Id.  275,  it  is  said:  '*The  petitioner 
cannot  be  oompeUed  to  accept  the  bonds  provided  by  the  funding  act;  bat 
on  the  other  hand,  the  county  cannot  raise  the  money  for  his  payment  onlesa 
authorized  to  do  so  by  law,  and  the  power  of  taxation  the  state  may  anthoir- 
ize  or  not  as  it  pleases;  the  revenues  raised  for  other  purposes  cannot  ^m 
•l^lied  by  respondent  to  pay  his  debt"~«iting  the  principal 


MOBGAN  V.   Lows 


[5  Gaufobnia,  325.] 

AflBlovis  ts  Good  Faith,  fob  Valuable  Considehation,  07  Intoios  oi 
Goods  upon  which  the  vendee  has  paid  part  of  the  purchase  price,  tbe 
balance  to  be  paid  upon  the  arrival  of  the  vessel,  is  entitled  to  the  goods 
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if  be  demaadi  the  same  within  a  reasonable  time  after  the  aniTal  of  the 
▼eMel  and  tenders  the  balance  of  the  purchase  money;  and  nnder  snoh 
eironinstanoes,  no  notice  of  the  assignment  is  neoessary  to  charge  the 
vendors. 
VumoB  OF  Goods  is  Liablb  to  AsaiomB  ov  Vbhssb  if  he  sells  the  goods 
after  notice  of  the  assignment  and  pays  the  proceeds  to  the  attaching 
creditors  of  the  vendee,  notwithstanding  the  itttachmentswere  served  on 
him  before  notice  of  the  assignment. 

AoKiON  by  Charles  H.  Moigan  againBt  Lowe,  Ebbets  ft  Go.» 
merchants  at  San  Francisco.  The  defendants  sold  to  8.  BL 
Allen,  by  memorandum  in  writing,  forty  barrels  of  whisky,  to 
arriye  on  the  ship  Gk>lden  Fleece.  Allen  paid  a  part  of  the 
purchase  money,  and  before  the  arriTal  of  the  ship  assigned  the 
memorandum  of  sale  to  the  plaintiff  for  a  valuable  consideration. 
After  the  arrival  of  the  ship  the  plaintiff,  within  a  reasonable 
time,  demanded  of  the  defendants  the  whisky,  at  the  same  time 
tendering  the  balance  of  the  purchase  money.  The  defendants 
refused  to  deliver  the  whisky,  alleging  that  it  had  been  attached 
in  their  hands  as  the  property  of  Allen.  They  af  cerwards  sold 
the  whisky,  and  paid  over  the  proceeds  to  the  attaching  cred* 
iters.  The  jury  found  for  the  plaintiff.  And  from  an  order 
overruling  a  motion  for  a  new  trial  the  defendants  appealed* 

Baldwin  and  Bowman^  for  the  appellants. 
A.  M.  SUchoock^  for  the  respondent. 

By  Court,  Mtjbbat,  C.  J.  The  court  below  properly  instmetad 
the  jury  that  if  the  plaintiff  was  the  assignee  in  good  faith  and 
for  a  valuable  consideration  of  the  invoice  of  goods  in  contro- 
versy,  and  had  demanded  the  same  within  a- reasonable  time 
after  the  arrival  of  the  vessel,  and  tendered  the  balance  of  fhe 
purchase  money,  no  notice  of  snoh  assignment  was  pocoosaiy 
to  charge  the  defendants. 

In  a  case  where  the  assignee  had  allowed  the  party  to  answer 
the  attachment  and  the  money  to  be  made  by  the  process  of  the 
court,  the  rule  would  be  different.  Such  is  not  the  tact  in  the 
present  case.  The  defendants  have  undertaken  to  adjust  this 
matter  between  themselves  and  the  attaching  creditors,  to  the 
absolute  exclusion  of  the  plaintiff's  rights. 

The  fifth  section  of  the  practice  act  of  1861  does  not  estend 
to  a  case  like  the  present,  and  the  authorities  dted  from  oflisf 
states,  being  based  on  express  statute,  have  no  applioathwL 

Judgment  afSrmed,  with  costs. 

HRnmrEuyr,  J.,  concuired. 
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AflSIOKMBNT  OP   COZTTaACT  IS,   IN  GENERAL,   NOT'Bnn>INa  USTZL  NOTICa 

thereof  is  given  to  the  debtor:  Smith  v.  Ewer,  60  Am.  Deo.  73;  Oa^Uh/gker  ▼• 
Caldwell,  Id.  85;  ClodlfeUer  y.  Cox,  Id.  157,  and  the  cases  cited  in  the  notes 
thereto. 

VaLIDITT  07  ASSIQNMSHTy  WITHOUT  NOTIOE  TO  DeBTOB,  AS  AOAUI8T  SUB- 
SEQUENT Assignees  or  attaching  creditors  of  the  assignor:  See  Mitir  v. 
8ch€7ick,  38  Am.  Dee.  633,  and  note;  VanBuaJark  v.  Hartford  Ina.  Co.^  36 
Id.  473,  and  note  reviewing  the  conflicting  deciuons;  Smith  t.  BUUdtfMl,  62 
Id.  504;  HiehardB  t.  Oriffga,  51  Id.  240. 
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(5  OAUrOBXIA,  884.] 

MoBTOAOE  Unsatisfied  upon  Record  is  Subject  o7  Sale  to  All  Inkooxnt 
Pakties. 

pubckaser  or  mortoaoe  cannot  be  charged  with  constbucritx  notioi 
of  anything  sahseqnent  to  the  mortgage  except  its  assignment  or  satis- 
faction dnly  entered  of  record. 

Fee-simple,  Warbantt  Deed  or  Mobtoaoed  Preioees  from  mortgagee  to 
a  third  person  cannot  operate  as  an  assignment  of  the  mortgage. 

MoBTQAOE  is  Mebe  Secubtft  FOB  Debt,  and  cannot  pass  without  a  transfer 
of  the  deht. 

Suit  to  enjoin  the  defendants  from  making  a  foreclosure  sale 
of  the  premises  in  controversy.  Perry  sold  to  Thayer  a  tract  of 
land  and  took  a  mortgage  for  the  payment  oi  the  purchase 
money,  which  was  duly  recorded.  Afterwards  Perry  conveyed 
by  warranty  deed  all  his  right,  title,  and  interest  in  the  property 
to  the  plaintiff.  After  the  recording  of  this  deed  Perry  assigned 
the  Thayer  mortgage,  which,  after  passing  through  several  hajids, 
came  to  the  defendants  as  assignees.  The  defendants  brought 
action  against  Thayer  to  foreclose  the  mortgage.  They  had  ob- 
tained a  decree,  and  were  about  to  sell  the  property,  when  the 
plaintiff  brought  this  suit  to  enjoin  them  from  proceeding  on  the 
execution,  on  the  ground  that  a  sale  would  create  a  cloud  upon 
his  title.  The  court,  upon  these  facts,  decreed  a  perpetual  in- 
junction, whereupon  the  defendants  appealed. 

H.  P.  Barber,  for  the  appellants. 

E.  F.  Hunter,  for  the  respondent. 

By  Court,  Heydenfeldt,  J.  The  mortgage  from  Thayer  to 
Perry  was  upon  record,  and  operated  as  constructiTe  notice  to 
all  persons.  It  was  unsatisfied,  and  therefore  it  was  the  sub- 
ject of  sale  to  all  innocent  parties. 

The  purchaser  of  the  mortgage  cannot  be  charged  with  ooii« 


Jidy,  1855.]  Ma.t  v.  Hanson.  18S 

■InicUve  notice  of  anything  subseqnont  to  flie  moriigaeey  except 
its  assignnient  or  Batiafaotion  duly  entered  of  record. 

The  deed  from  Perry  to  plaintiff  could  not  operate  aa  an  as- 
ngnment  of  the  mortgage.  The  latter  is  a  mere  security  for 
the  debt,  and  cannot  pass  without  a  transfer  of  the  debt;  do  it 
would  seem  that  the  two  transactions  are  totally  different  in 
eharacter:  the  intent  of  the  one  is  to  convey  the  title  lo  land; 
ot  the  other,  to  transfer  a  debt  with  its  security.  If  a  contrary 
doctrine  was  maintained,  it  would  produce  the  evil  (as  in  this 
ease)  of  enabling  a  net  to  be  thrown  for  the  entrapment  of  the 
innocent.  The  law  always  must  favor  the  principle  that  what  is 
intended  to  be  done  must  be  done  directly. 

Two  cases  are  cited  by  the  respondent's  counsel  which  seem 
to  point  to  a  different  conclusion.  I  have  examined  them,  and 
£nd  them  unsustained  by  authority  or  by  the  best  reasoning: 
Sum  T.  Hunt,  14  Pick.  874;  Freeman  v.  McOaw,  15  Id.  82. 

The  result  of  our  judgment  is,  that  the  decree  must  be  re- 
versed and  the  cause  remanded. 

IfuBBAX,  C.  J.,  and  Bbtan,  J.,  concurred. 


MOBIOAOB    IS    liXRX   SlCITlUTY    OF    PaTMIKT    OF    DbBT,    AHD    TaXVO 

MasoQABm  does  not  eztiogniBh  the  debt  nor  smpend  the  remedy  thereon: 
Burie  t.  Cruffer,  58  Am.  Dec.  102;  see  Buck  t.  Swaaqf,  66  Id.  681;  Ood^raif 
V.  Caidwell,  Id.  360,  and  cases  cited  in  the  note;  HoUy.  StwiU,  64  Id.  486; 
Wttring  V.  SmytK,  47  Id.  299,  and  note  citing  prior  cases.  To  the  point  that  a 
mortgage  is  a  mere  security  for  the  debt,  the  principal  case  is  dted  in  Paym 
V.  jBensIey,  8  CaL  267;  WiUu  t.  Fariey^  24  Id.  488;  the  latter  case  holding 
that  whm  the  debt  is  barred  the  remedy  on  the  mortgage  is  barred. 

AasxGHiEBirT  or  Mobtoaob  Dkbt  CAiftuvs  Mobtoaoe  Secubitt  with  Its 
BmA  Y.  Swaaey,  66  Am.  Deo.  681;  BoberU  y.  HaUUad,  49  Id.  641,  and  note 
644,  ooDeeting  prior  cases;  Stewart  y,  PrtsUm^  44  Id.  621. 

AsnomairT  or  Mobtoagb  without  Dibt  u  Mxai  Nitllitt.  TIm  prln* 
eipal  case  is  cited  to  this  effect  in  Ladtte  t.  DeiroU  etc  B.  B.  Oo.^  IS  liioh. 
me.    See  Wilmm  t.  Tr<mp,  14  Am.  Deo.  468. 

DnD  OF  QvnoLAix  avd  Bkueasx  conveyed  mortgagee's  estate  In  Hwd 
T.  JETwO;  25  Am.  Deo.  400;  bnt  there  the  legid  title  was  in  the  mort^ifM. 


Mat  v.  Hanboh. 

[6  CAUVomnA,  800.] 

fkanr-nnr  abm  Ooiofov  Gabbixbs. 

fkanr-iujr  Bioomis  Liable  tob  Pabssnoeb's  Sati  TkAinnf  mmd  Dni^ 
BBT  asioon  as  he  ngnifies  his  assent  or  readiness  tovsoelTa  tbs  pMNQfOl^ 
and  isahargoabls  with  any  aoddent  occurring  esoept  tqrackol  God  or  tte 
poUk  enemy. 
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TniRT-iiAir  mm  Sbb  that  Tiabis  abb  Saxblt  DsnTBaf  oww  wbom.  ab  Wbl& 
AS  UFON  HIS  Boat.  He  may  drive  hlmeelf ,  or  may  unhameai  the  team, 
or  onload  theniy  for  the  purpose  of  getting  them  nfely  on  board. 

FKBKY-MA2f  PSBlfimNO  PaRTT  TO  DbIVB  HIS  OWN  TBAM  OTF  IBOK  OB  UFOV 

HIS  Boat  conBtitntes  him  ^piccui  hoe  hia  agent,  and  ia  reaponaible  lor  all 

aoddenta. 
Plaintiff  need  not  Pbotb  his  Own  Obdinabt  Gabb  to  Atoid  Jjtjubt* 

in  an  action  against  a  ferry-man  for  injuries  received  in  driving  off  fran 

his  boat,  but  proof  of  plaintiff*8  want  of  ordinary  oare  lies  on  the  d^ 

fendant. 
It  is  Discretionary  with  Court  to  Allow  Plaintiff  to  Intbodxtos 

Eyidencb  after  motion  for  nonsuit. 
It  is  not  Erroneous  for  Court  to  Offer  Terms  to  Devbndant. 
Allegation  on  Motion  for  New  Trial,  that  Party  was  Taken  bt 

Surprise,  is  not  supported  by  the  record  when  there  ia  no  affidavit  of 

the  fact,  and  nothing  to  ahow  that  he  had  employed  due  diligenoe  to 

obtain  evidence. 

AcTioiT  for  damages  for  injuries  receiyed  in  crossing  the  de- 
fendant's ferry.  The  injury  to  the  plaintiff  happened  while  he 
himself  was  driving  his  wagon  off  from  the  feny-boat  at  the 
end  of  the  trip.  The  third  instruction  requested  by  defend- 
ant's counsel  was  "  that  the  plaintiff  must  show  to  the  satisfac- 
tion of  the  jury  that  the  action  and  injury  of  which  he  compXains 
were  caused  by  the  negligence,  fault,  or  default  of  the  defend- 
ant, in  which  he,  the  plaintiff,  had  no  agency,  and  did  not  in 
any  manner  contribute,  and  if  he  has  failed  by  proof  so  to  haye 
shown,  then  they  must  find  for  the  defendant."  This  instruo- 
tion  was  refused.  Regarding  defects  in  the  plaintiff's  wagon, 
the  court  charged:  "  The  defendant  further  urges  that  the  ac 
cident  was  the  result  of  intrinsic  defects  in  the  wagon  of  the 
plaintiff;  and  that  the  injuries  resulted  from  said  defects,  and 
not  from  any  defects  in  Uie  landing.  If  you  think  that  the  evi- 
dence in  the  case  supports  this  position,  then  the  plaintiff  can- 
not recover;  but  if  you  believe  that  the  plaintiff's  wagon  would 
have  carried  the  load  which  was  on  it  and  himself  over  an 
ordinary  road  with  safety  and  without  injury,  and  that  the  con- 
dition of  the  defendant's  landing  occasioned  the  accident,  and 
that  the  same,  by  a  reasonable  effort  and  expense  on  the  part  of 
the  defendant,  could  have  been  improved  and  the  accident  pre- 
vented, then  the  defendant  is  liable  for  the  damages  resulting 
therefrom."  To  this  instruction,  and  to  others  embodying  the 
principles  laid  down  in  the  opinion,  the  defendant  excepted. 
The  jury  awarded  the  plaintiff  eight  thousand  three  hundred 
dollars  damages.  The  defendant  moved  for  a  new  trial.  Tht 
motion  was  overruled,  and  the  defendant  appealed. 
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0.  N.  Swetey  and  Z.  Montgomery,  and  X.  Sanden^  for  Ihe  ap- 
pellant. 

Charles  Lindley,  for  the  respondent. 

By  Conrty  Mubbat,  0.  J.  The  law  regards  feny-men  as  com* 
men  caniersy  and  has  imposed  upon  them  the  same  duties  and 
liabilities:  MUee  v.  Johnson,  1  McCord,  157;  Cohen  y.  Hume,  Id. 
439;  BtUherford  v.  McOowen,  1  Nott  4k  M.  17;  FiOier  v.  Clisbee, 
12  111.  344,  and  the  cases  there  cited. 

The  principle  deduced  from  these  authorities  is  that  as  soon 
as  the  ferry-man  signifies  his  assent  or  readiness  to  receiye  the 
passenger,  he  becomes  liable  for  his  safe  transit  and  deliyery^ 
and  is  chargeable  with  any  accident  occurring,  except  by  act  of 
God  or  the  public  enemy. 

In  two  of  the  cases  just  cited  the  accident  occurred  in  driving 
into  the  flat  or  boat,  and  in  both  cases  it  was  held  to  be  the  duty 
of  the  feny-man  to  see  that  the  teams  were  safely  driyen  on 
board  of  the  boat.  If,  says  the  court,  in  those  cases  the  ferry- 
man thinks  proper,  he  may  drive  himself,  or  may  unharness  the 
team,  or  unload  them,  for  the  purpose  of  getting  them  safely  on 
board.  But  if  he  permits  the  party  to  drive  himself,  he  consti- 
tutes him  quoad  hoc  his  agent,  and  is  responsible  for  all  acci- 
dents. 

There  can  be  no  reason  why  this  rule  should  not  apply  to 
the  delivezy  as  well  as  to  the  receipt  of  goods  or  passengers. 
A  feny-man  undertakes  to  safely  transport  passengers  or 
freight  from  and  to  certain  points,  and  from  the  moment  that  he 
receives  until  he  has  delivered  his  freight  in  a  proper  and  safe 
nuumer  he  will  be  liable.  It  is  his  duty  to  provide  suitable 
boats,  and  all  the  conveniences  necessary  for  transportation. 

By  the  sixteenth  seotion  of  the  act  regulating  public  fezxies,  it 
is  made  the  duty  of  all  f  eziy-keepers  within  this  state  to  cause 
the  banks  of  the  river  or  creek  to  be  dug  sufficiently  low,  and 
kept  in  good  passable  order  for  the  passage  of  man  and  horse, 
wagons,  and  other  vehicles. 

The  duty  and  liafailiiiy  of  the  defendant  being  thus  stated,  it 
only  remains  to  ascertain  whether  the  present  case  comes  within 
the  role  laid  down. 

It  appears  from  the  evidence  that  the  aoddent  occurred  by 
the  breaking  of  the  wagon,  occasioned  by  a  sudden  pitch  of  the 
wheels  from  the  apron  of  the  boat  upon  some  rough  logs,  which 
were  laid  down  as  a  track  or  road  leading  from  the  boat  to  the 
bank.    Whether  the  accident  was  occasioned  by  the  careless* 
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ness  of  the  feny-man  or  driyer,  or  on  acoount  of  soma  latent 
defect  in  the  wagon,  was  a  question  of  fact,  upon  which  there 
was  conflicting  testimony,  which  was  submitted  to  the  jury. 

The  law  of  the  case  was  coiTectly  stated  in  the  instructions 
of  the  court  below,  and  the  defendant's  instructions  were 
properly  refused.  Much  stress  was  laid  in  the  argument  upon 
the  refusal  of  the  court  to  give  the  third  instruction  asked  for 
by  the  defendant.  The  instruction  does  not  embody  the  true 
rule  of  the  law,  but  on  the  contrary,  it  is  held  that  it  is  not  in- 
cumbent on  the  plaintiff  to  prove  the  exercise  by  him  of  ordi- 
naiy  care  to  avoid  the  injury,  but  that  the  proof  of  want  of  it 
on  the  part  of  the  plaintiff  lies  on  the  defendant;  that  he  who 
avers  a  fact  in  excuse  of  his  own  misfeasance  must  prove  it: 
BeaUy  v.  Gilmore,  16  Pa.  St.  463  [55  Am.  Dec.  514]. 

There  was  no  error  in  allowing  the  plaintiff  to  introduce  the 
ferry  license  after  motion  of  nonsuit;  this  was  a  matter  within 
the  discretion  of  the  court  below,  as  we  have  often  held  before. 
There  was  no  error  in  the  court  in  offering  terms  to  the  defend- 
ant. Such  practice  is  frequent  in  every  state,  and  often  serves 
to  quiet  litigation. 

The  allegation  that  the  defendant  was  taken  by  surprise  is 
not  supported  by  the  record.  There  is  no  affidavit  of  the  fact, 
and  nothing  to  show  that  he  had  employed  that  diligence  to 
obtain  the  testimony  of  his  witnesses  which  the  law  requires. 

We  are  satisfied  that  this  case  has  been  fairly  tried;  that  the 
law  has  been  correctly  laid  down;  and  although  the  verdict  may 
seem  large,  we  have  no  power  to  interfere  vnth  it. 

Judgment  affirmed,  with  costs. 

HsTDEin'ELDT,  J.,  coucurrcd. 

Febbt-men  ABE  Common-  Cabbiees:  See  noto  to  ChemUier  v.  iSKraAoM,  47 
Am.  Dec.  653.  The  principal  case  is  cited  to  this  effect  in  Chifith  ▼.  Gcu/e,  22 
Cal.  636;  Slimmer  y.  Merry,  23  Iowa,  84. 

When  Evidence  Shows  that  Teams  have  Dbivek  on  Boabp  Boat, 
which  has  proceeded  under  the  directions  of  the  ferry-man  a  portion  of  the 
distance  across  the  river  when  the  accident  occurs,  this  establishes  that  the 
ferry-man's  liability  as  a  common  carrier  has  attached  when  the  loss  aoomes. 
The  principal  case  is  cited  upon  this  proposition  in  Or{fith  v.  Otuef  22  OaL 
635. 

Common  Cabbieb's  LiABnjTr  roB  Accidents,  xxgeft  Act  of  Ood  ob 
PuBUO  Enemy:  See  Norway  Plains  Co,  v.  Boston  A  Maine  B.  R,  Co.,  61  Am. 
Dec  423. 

New  Tbial  on  Gbovnd  or  Subfbise,  Dilioengb  EBQUiRXDt  See  Limmri 
T.  CroseUmd,  60  Am.  Deo.  213;  Clark  v.  Carter,  68  Id.  486;  Rogen  v.  M¥k. 
64  Id.  300;  Riley  v.  CUy  of  LouisvUU,  46  Id.  660;  Bames  v.  MUme,  24  Id. 
t;  Ford  v.  Ford^  12  Id.  687. 
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OOBTBIBUTOKT  NxOLIGSNCK  GeKKBLAL  PbIKGITLIS  OV  LaW  07t  8«»  lUM 

to  Freer  t.  Cameron,  55  Am.  Dec.  6d6-678. 

BcmDEN  OP  PROYiNa  PiJkiiinrF*s  Coxtribittobt  Kkouoxivob  is  upoh 
DcraxDAsrr.  Tbe  priocipal  caso  is  cited  to  this  point  in  I^mi  t.  ValUjjo  Street 
Wharf  Co.,  7  Gal.  255;  Shtff  v.  City  qf  Huntington,  16  W.  Va.  317;  lae  note 
to  fkriah  r.  BeigU^  62  Am.  Dec  666. 


QUIOLET  V.   GrOBHASL 

[5  0Aiit#OBnA,  418.] 
WOBDS  07  StaTUTK  MUST  BB   XlTTBBPKBTBD  AOOOBOXMO  TO  THKim  COMMOV 
ACCKPTATIOX. 

TxBM  "Wagon,**  in  ExxvimoN  Statote,  Mxavb  a  common  Tahiole  lor  the 

traDsportation  of  goods. 
Hacknet-ooach  Usbd  fob  Contbtangs  or  Pabsbnobbs  u  hot  **Waoon,'* 

within  meaning  of  exemption  statnte. 

Appeal  from  the  district  court  of  the  twelfth  judicial  diBtriet, 
San  Pianciaco  county.    The  opinion  atatea  the  caae. 

Eaights  and  Oary,  for  the  appellant. 

F.  3L  Fixley  and  John  V.  Wattson,  for  the  respondent. 

By  Courts  H£td£nf£ij)t,  J.  The  words  of  a  statute  must  be 
interpreted  according  to  their  common  acceptation.  In  the  act 
which  exempts  certain  articles  from  execution,  the  term ' '  wagon  " 
is  intended  to  mean  a  common  vehicle  for  the  transportation  of 
goods,  wares,  and  merchandise  of  all  descriptions.  A  hackney- 
ooach  used  for  the  conveyance  of  passengers  is  a  different  arti- 
cle, and  does  not  come  within  the  equity  or  literal  meaning  of 
the  act. 

Judgment  reversed,  and  cause  remanded. 

MuBBAT,  C.  J.,  concurred. 

EzEHFTioN  Statutes  should  be  Libeballt  Constbubd:  Faven  v.  (TIom, 
58  Am.  Deo.  272;  note  to  JRoekweU  v.  HvbbelV$  Adm'rt,  45  Id.  252. 

"Wagon"  and  "Cabt,"  how  Constbubd  in  Ezbuption  Statutei  See 
FcHfer*  ▼.  Ola$$t  58  Am.  Deo.  272;  note  to  RodcweU  v.  HulheU*$  AdnCr9,  45 
Id.  255. 

WoBDS  IN  Statute  should,  in  Genebal,  be  Constbubd  according  to  ordi- 
nary acceptation:  FaverB  v.  OIobb,  58  Am.  Dec.  272,  wherein,  however,  a  dis- 
tmetion  is  made  in  the  case  of  exemption  statutes.  Common  words  in  suoh 
cases,  it  is  said,  shonld  receive  a  broader  and  more  liberal  interpretation  in 
accordance  with  the  manifest  intention  of  the  legislature.  See  also  the  note 
to  Jiodtwell  V.  HvbbeWs  AdmWs,  45  Id.  252.  For  construction  of  words  in 
statutes  generally,  see  also  Stale  v.  Baltimore  etc.  R.  B.  Co.,  38  Id.  317;  Bvel> 
war  V.  Beal  Estate  Bank,  41  Id.  105,  and  the  cases  cited  in  the  notes. 

''Tools,"  how  Constbxted  in  Exemption  Statutb:  See  Healy  r.  Bui** 
00  Am.  Deo.  94,  and  note  96. 
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Hill  v.  Newmah. 

[5  Oaufobhia.  445.] 

BxoHT  TO  BuKvnro  Water,  ik  Calivoknia,  is  Right  Bcmffxiio  wtm  Laviv 
a  oorporeal  privilege  bestowed  upon  the  ooonpier  or  appropriator  of  th* 
■oil«  and  hag  none  of  the  oharacteristics  of  mere  personalty. 

Bioht  to  Buknino  Watkb  Exists,  in  Calitornia,  ibom  Pouot  ov  hxb 
Laws,  withont  private  ownership  of  the  soil,  npon  th«  ground  of  prior 
location  upon  the  land,  or  prior  appropriation  and  use  of  the  water. 

JvanoKS  or  P^os  haying  Jusisdiotion  otxb  Ikjubhes  to  Psbbohaltt 
oin«T  have  no  jurisdiction  to  try  cause  for  damages  from  divmioii  d 
water  from  a  natural  or  artificial  ohanneL 

Appeal  from  the  county  court  of  Placer  counly.  The  opiiuoife 
Btates  the  case. 

Hals  and  Myres^  for  the  appellants. 

Mdh  and  HUlyer^  for  the  respondent. 

By  Court,  Bbtan,  J.  This  was  an  action  brought  before  a 
justice  of  the  peace  for  damages  arising  from  injuries  alleged  to 
have  been  inflicted  by  the  defendants  upon  the  plaintiff,  by  the 
partial  destruction  of  mining  ditches  belonging  to  the  plaintiff, 
and  the  wrongful  diversion  of  water  into  ditches  belonging  to 
the  defendants.  The  only  question  which  seems  to  be  raised 
by  the  record  is  whether  a  justice  of  the  peace  has  jurisdiction 
of  such  a  cause,  where  the  injury  is  to  other  than  personal 
property. 

The  jurisdiction  of  justices  of  the  peace  in  this  state  embraces 
actions  for  damages  for  taking,  detaining,  and  injuring  personal 
property;  and  actions  for  the  recovery  of  personal  property 
where  the  value  of  the  property  does  not  exceed  the  limit  to 
which  the  court  is  confined  in  the  exercise  of  its  jurisdiction. 
Where  there  is  a  right  to  the  use  of  water  for  mining  purposes, 
and  the  appropriation  of  it,  a  diversion  of  the  stream  could  not 
be  called  an  injury  to  personal  property  in  the  meaning  of  the 
law.  It  seems  to  me  clear  that  whilst  the  legislature  has  con- 
ferred upon  justices  of  the  peace  jurisdiction  of  an  action  to 
determine  the  right  to  mining  claims,  yet  that  it  never  was  its 
intention  to  confer  upon  those  courts  power  to  hear  and  deter- 
mine causes  in  which  there  may  be  conflicts  as  to  the  right  to 
the  use  of  water. 

The  right  to  running  water  is  defined  to  be  a  corporeal  right 
or  hereditament,  which  follows  or  is  embraced  by  the  ownership 
of  the  soil  over  which  it  naturally  passes:  Socket  v.  WheaUm^  17 
Pick.  105;  1  Gru.  Dig.  39;  Angell  &  Ames  on  Watercourses,  8^ 
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From  the  policy  of  oar  laws,  it  has  been  held  in  this  state  to 
exist  without  priyate  ownership  of  the  soil,  upon  the  ground  of 
prior  location  upon  the  land,  or  prior  appropriation  and  use  of 
the  water.  The  right  to  water  must  be  treated  in  this  state  as  it 
has  always  been  treated  as  a  right  running  with  the  land,  and 
as  a  corporeal  privilege  bestowed  upon  the  occupier  or  appro- 
priator  of  the  soil;  and  as  such  has  none  of  the  characteristics 
of  mere  personalty.  It  therefore  follows  that  a  justice  of  the 
peace  has  no  power  conferred  upon  him  to  try  a  cause  where 
there  is  an  alleged  injury  arising  out  of  a  diyersion  of  water 
from  the  natural  or  artificial  channel  in  which  it  is  conducted. 

The  judgment  of  the  court  below  is  therefore  reversed  with 
costs,  and  the  cause  is  dismissed. 

Hetdenveldt,  J.,  concurred. 


Priob  Apfrofriation  of  Wateb  in  RuNNUro  SStrbam:  See  Tkufber  v. 
Martin,  61  Am.  Deo.  468,  and  note  citing  prior  cases.  See  also  Stein  t.  Bur* 
den,  60  Id.  453;  Eddy  v.  Simpson,  58  Id.  408. 

pRiOBiTT  OF  ArrsopRiATiox  Dbtkrmutes  Right  to  Runnino  Watmb 
▲iTD  Right  to  Mcrs  ok  Pubuo  Lands  in  California:  See  Irwin  v,  PhU^ 
Upt,  ante,  p.  113;  and  see  Stiles  r.  Laird,  ante,  p.  110;  and  note  to  MeCUi^ 
toek  T.  Brpden,  ante,  p.  91. 


Olendobf  v.  Swabtz. 

[6  OAiaomxLL,  480.] 

IisoRflBB  n  NOT  Indsmnifud,  80  AS  TO  Rbndib  Hix  Liabu  WITUOUT 
DncAND  AND  JN'oncB,  when  the  mortgage  taken  by  him  to  seoare  the 
ultiniate  payment  of  the  note  is  assigned  by  him  at  the  time  he  indones 
the  note. 

Dklaration  bt  Indobskb  to  Third  Pxbson  not  Intibx8TBD  in  Sub- 
jbct-mattbb  is*iiot  a  saffident  waiver  of  presentment  and  notice  to  fix 
the  liability  of  the  indorser. 

AFFBAii  from  the  district  court  of  the  ninth  judicial  distrioti 
Shasta  county.    The  opinion  states  the  case. 

B,  T.  Spragwe^  for  the  appellant. 
BabiaMon  and  Beatty^  for  the  respondent. 

By  Court,  Tbbbt,  J.  This  cause  was  tried  by  the  court  with- 
out the  intervention  of  a  jury,  and  judgment  rendered  in  fayor 
of  plaintiff.  It  is  stipulated  that  the  finding  of  the  facts  by  the 
court  shall  constitute  the  statement  on  appeal. 

From  this  finding  it  appears  that  defendant,  being  the  holder 
of  two  promissory  notes,  secured  by  mortgages,  indorsed  said 
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notes,  and  assigned  said  mortgages  before  matniity,  and  for  a 
full  consideration,  to  one  Palmer,  since  deceased,  of  whom 
plaintiff  is  executor.  It  does  not  apprar  that  the  notes  were  pre- 
sented to  the  payee  at  maturity,  and  Aotice  of  demand  and  non- 
payment given  to  defendant. 

Defendant,  in  conversation  with  a  third  party,  after  the  ma- 
turity of  the  notes,  said  that  "  thn  fact  of  notice  not  having 
been  given  at  a  proper  time  would  'nake  no  difiEerence  with  him; 
that  he  wotdd  do  what  was  right."  Upon  these  facts  the  court 
below  decided  that"  no  presentment  and  notice  of  non-payment 
was  necessary  in  order  to  bind  lefendant;  he,  having  taken 
security  in  advance,  is  liable  as  principal." 

This  conclusion  of  law,  from  f  he  facts  found,  is  clearly  erro- 
neous. The  mortgages  were  taken  to  secure  the  ultimate  pay- 
ment of  the  notes,  were  assigned  by  defendant  at  the  time  of 
indorsing  them,  and  were  beyond  his  control.  They  were  evi- 
dently not  intended  to  indemn'^fy  defendant  against  his  liability 
as  indorser,  and  could  have  ro  such  effect. 

But  it  is  contended  by  counsel  for  plaintiff  that  although  the 
court  below  may  have  erred  in  the  view  taken  of  the  point  on 
which  the  decision  was  predicated,  the  declaration  of  defend- 
ant, that  "he  would  do  wh%t  is  right,"  is  sufficient  of  itself  to 
sustain  the  judgment,  anc'  consequently  it  should  be  a£Srmed. 

I  do  not  think  this  declaration  addressed  to  a  third  party  not 
interested  in  the  subject-matter  a  sufficient  waiver  of  present- 
ment and  notice  to  £x  f\ie  liability  of  the  indorser  in  this 

Judgment  reversed  ^th  costs,  and  cause  remanded. 

MuBBAT,  C.  J.,  and  ^tdenfeldt,  J.,  concurred. 


Waitbr  bt  Indobse'ji  of  Demand  and  Noticb  bt  Proxisb  to  Pat:  See 
Lory  ▼.  TounQt  5U  Am.  Oec  332;  Marshall  v.  Mitchell^  LL  G97»  and  notM 
dtiDg  priJr  cases. 

WaTV  ^B  bt  Il'IX>B8Sll  OF  DlMAND  AND  NOTICB  BT  TaKIVO  SbOUBITT:  Sm 

'^fMnU  r.  ^AA^  ^  Am.  Dec.  697,  and  note  699. 
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Elmobe  V.  NAUGATncE  R.  R.  Go. 

[23  OOITNXOTICUT,  ^7.] 

!Un.moAP  Coxpaiit  doss  not,  bt  Merelt  RscsTviNa  Goods  Markxd  to  G« 
TO  Placb  beyond  its  terminns,  undertake  to  carry  them  beyond  tbs  Uns 
of  its  own  road.  Neither  an  advertisement  published  by  the  oompanyy 
setting  forth  the  facilities  for  transportation  possessed  by  the  company, 
nor  a  receipt  given  by  it  to  the  shipper,  stating  that  it  has  receiyed  the 
gqoda  for  transportation,  is  evidence  of  a  special  contract  to  carry  the 
goods  to  the  place  to  which  they  are  directed;  such  receipt  proves  nothing 
more  than  a  promise  to  carry  the  goods  to  the  end  of  the  road  and  thenoe 
forward  them  by  the  usual  conveyance. 

Action  against  defendants,  as  common  carriers,  brought  to  re- 
coyer  the  value  of  certain  bales  of  leather.  The  opinion  states 
the  facts. 

Seymour  and  Woodruff,  and  J.  H,  Hubbard,  for  the  defendants. 

Bud,  and  HoUister  and  Beman,  for  the  plaintiff. 

By  Coort,  Ellswobth,  J.  This  is  an  action  against  the  d^ 
fendants,  as  common  carriers,  by  a  certain  railroad,  which  has 
its  northern  terminus  at  Winsted  and  its  southern  at  Bridge- 
port. It  appears  that  at  Wolcottville,  which  is  on  the  line  of 
the  road,  on  the  twenty-fifth  day  of  July,  1852,  the  defendants 
received  from  the  plaintiff  seven  bales  of  leather,  marked  for 
New  York,  part  of  it  to  Bich  &  Loutrel  and  a  part  to  Cook  & 
Mann.  No  money  was  paid  or  agreed  to  be  paid  for  carrying 
the  leather  to  any  specific  place,  and  nothing  was  said  by  either 
of  the  parties  as  to  what  was  expected  of  the  defendants,  beyond 
what  is  implied  from  a  receipt  that  the  defendants  received  the 
bales  for  ''transportation,"  and  which  described  them  l^ths 

1*3 
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marks  already  mentioned.  It  is  found,  and  not  denied,  that 
the  bales  were  carried  to  Bridgeport,  the  southern  terminus  of 
the  defendants'  road,  and  there  delivered  to  the  steamer  Alice,  a 
boat  in  all  respects  suitable  and  proper  for  transporting  freight 
between  that  place  and  New  York;  nor  is  any  claim  made  that 
the  defendants  did  not  perform  all  they  undertook  to  perform^ 
in  a  proper  and  unexceptionable  manner,  and  so  were  not 
liable  after  the  bales  were  deliyered  to  the  steamer,  unless  it  was 
their  duty  to  cany  them  themselves  or  see  them  carried  to  New 
York;  and  further,  there  was  no  evidence  or  claim  that  there 
was  any  connection  in  business  between  the  defendants  and  the 
steamer,  except  that  in  the  customary  way  of  forwarding  freight 
they  delivered  goods  to  each  other  from  time  to  time  as  they 
were  marked  for  transportation,  no  matter  to  what  place,  whether 
New  York,  California,  Europe,  or  Asia. 

The  leather  was  burned  on  board  the  steamer,  with  the  boat 
itself,  in  the  harbor  of  Bridgeport,  on  the  night  of  the  twenly- 
£fth  of  July,  1852,  and  it  is  to  recover  this  loss  the  plaintiff  has 
sued  and  recovered  the  full  value  of  the  leather. 

To  this  verdict  and  judgment  the  defendants  make  several 
objections:  1.  That  the  verdict  is  against  evidence  and  should 
not  be  permitted  to  stand.  A  majority  of  the  court  think  that 
this  claim  is  well  founded  and  must  prevail.  We  believe  that 
the  jury  adopted  some  false  principle  in  their  deliberations,  or 
were  prejudiced,  or  were  influenced  by  improper  considerations, 
however  honest  or  unconscious  they  might  have  been.  While 
we  are  ever  reluctant  to  disturb  a  verdict  because  we  may  hap- 
pen to  differ  from  the  jury  upon  matters  of  fact,  or  should  our- 
selves have  different  inferences  from  the  evidence,  yet  the  case 
may  be  so  palpable  and  glaring  as  to  require  us  to  do  it,  and 
especially  where  we  see  that  they  must  have  acted  under  errone- 
ous views  of  the  law.  Now,  taking  all  the  evidence  of  the  plaintiff 
together,  all  from  which  he  claimed  to  have  proved  that  the  de- 
fendants had  agreed  to  cany  the  goods  to  New  York,  and  not 
merely  to  Bridgeport,  the  force  of  it  is  very  weak  indeed,  and  is 
most  inadequate,  in  our  view,  to  uphold  this  verdict.  Besides, 
it  must  be  remembered  that  imder  the  charge  of  the  court  the 
jury  must  have  found,  and  professedly  did  And,  that  there  was 
a  contract  to  cany  by  railroad  to  New  York,  which,  as  we  shall 
hereafter  show,  is  not  only  without  evidence,  but  against  all 
the  evidence.  It  is  important  in  the  outset  to  bear  in  mind  that 
the  defendants  were  created  and  known  as  the  Naugatuck  Bail- 
road  Company,  having  a  charter  for  a  railroad  through  the  valley 
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of  the  Naiigatook>  and  ^were  in  fact  well  known  to  the  jdaintiff, 
and  eqnally  so  to  the  public,  to  be  chartered  for  a  raibroad  ter* 
minating  southerly  at  Milford  or  Bridgeport.  Nor  is  it  pre- 
tended that  in  fact  they  were  or  erer  have  been  common  carriers, 
otherwise  than  over  their  own  road.  It  is  said  they  might  haTe 
been  carriers  beyond,  under  a  certain  general  clause  in  their  char- 
ter, and  therefore  they  might  hold  themselyes  out  and  agree  to 
become  earners  beyond  Bridgeport,  which,  howeTer,  the  defend- 
ants deny^  and  of  which  we  will  say  more  hereafter;  but  the 
great  fact  is  not  denied  that  the  terminus  of  the  defendants' 
road  is,  on  the  south,  at  Bridgeport,  which  is  enough,  in  our 
judgment,  to  create  a  prima  facie  case  that  the  defendants  are 
to  carry  their  freight  to  Bridgeport,  and  thence  to  forward  it 
according  to  the  course  of  business,  which  throws  the  burden  of 
proof  on  the  plaintiff,  if  he  claims  there  was  a  special  contract 
different  from  what  the  law  implies.  What  is  there,  now,  in 
this  case  to  prove  that  there  was  such  a  special  contract  as  the 
plaintiff  claims?  The  plaintiff  relies  on  three  circumstances: 
the  bales  being  consigned  to  New  York,  the  receipt  given  to 
transport,  and  the  adyertisement  published  in  two  newspapers. 
Let  us  examine  these  circumstances;  and  we  are  more  willing  to 
do  this  because,  if  we  do  not  mistake,  there  is  a  most  important 
principle  of  law  iuTolyed  in  the  case— a  principle  of  great  prac- 
tical importance  to  commercial  men  and  to  persons  who  are 
acting  as  carriers  by  laud  or  by  water.  At  this  day  vast  amounts 
of  property  are  constantly  in  the  course  of  transportation  from 
place  to  place  within  the  country,  and  often  beyond  it;  and  it  is 
not  to  be  endured  that  there  should  be  uncertainty  as  to  the 
law  where  the  duty  of  one  carrier  ends  and  that  of  another 
begins. 

It  is  obrious  that  whereyer  the  different  carriers  through- 
out the  route  are  connected  in  the  business  of  transporta- 
tion by  some  joint  undertaking  or  partnership,  there  can  be  no 
difficulty  in  case  of  a  loss  which  happens  on  any  part  of  the 
line;  but  the  question  arises,  Where  this  is  not  the  case,  what 
IS  the  law  then?  and  what  is  it  where  the  charters  of  railroad 
companies  or  steamboat  companies  are  limited  and  defined  in 
the  character  or  mode  of  their  business  and  the  area  and  dis- 
tance within  which  they  may  carry  it  on  ?  Is  the  first  carrier  to 
be  held  to  be  the  principal  carrier,  and  all  the  others  his  agents 
and  seryants?  or  are  they  seyerally  to  be  held  to  be  principals, 
esch  answerable  for  losses  on  his  own  part  of  the  route,  and  not 
Otherwise? 

Am.  Dao.  Yol,  LZm— 10 
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To  xetnmy  then,  to  the  three  circumstanoes  mrntioned.  Does 
the  ultimate  destiiiation  of  freight  left  at  a  depot  for  transporta- 
tion  prove  a  special  promise  by  the  carrier  that  that  company  will 
themselves  cany  it,  or  be  responsible  that  it  shall  be  carried  to 
any  consignee  whose  name  is  on  it,  as  it  may  be,  to  a  person  in 
Oregon,  or  in  the  mountains  of  Thibet  ?  We  emphatically  ask 
Could  the  defendants  have  refused  to  transport  these  bales  as  far 
as  their  road  extends,  although  they  were  marked  to  go  to  a  place 
beyond  it?  We  think  not.  And  if  so,  is  it  not  obvious  that 
the  mere  receiving  them  to  transport  is  no  evidence  that  they 
undertake  to  cany  them  beyond  the  line  of  their  road?  And 
does  the  receipt  add  anything  to  the  proof  ?  We  think  not.  It 
is  a  mere  admission  of  the  fact  that  the  bales  have  been  received, 
and  is  evidence  for  the  plainti£f,  which  he  will  possess,  of  the 
purpose  for  which  they  were  received,  viz.,  to  be  transported, 
not  to  be  sold  or  consumed  or  otherwise  appropriated.  But 
this  does  not  touch  the  question  of  distance  or  duty  beyond  the 
defendants'  road.  The  writing  is  just  as  consistent  with  the 
defendants'  claim  as  the  plainti£f 's,  and  henoe  cannot  be  prima 
facie  evidence  of  anything  beyond  the  fact  that  the  bales  were 
received  to  be  forwarded;  and  the  receipt  proves  nothing  more 
than  what  the  law  would  imply  from  the  reception  alone,  viz.,  a 
promise  to  cany  them  to  Bridgeport,  the  end  of  their  road,  and 
thence  forward  them  by  the  usual  conveyance,  if  not  otherwise 
directed. 

Since  the  argument,  1  Gray  has  come  to  hand,  in  which  we 
find  the  case  of  Nutting  v.  ConnecticiU  B.  R.  Co.,  page  502,, 
where  the  court  decide  that  a  railroad  corporation  receiving 
goods  for  transportation  to  a  place  situated  beyond  the  line  of 
their  road,  or  on  another  railroad  which  connects  with  theirs, 
but  with  the  proprietors  of  which  they  have  no  connection  in 
business,  and  taking  pay  for  the  transportation  over  their  own 
road  only,  are  not  liable,  in  the  absence  of  any  special  contract, 
for  the  loss  of  the  goods  after  their  delivery  to  the  proprietors 
of  the  other  railroad.  The  language  of  the  receipt  in  that  case 
is  much  stronger  than  it  is  here;  it  is  not  merely  to  transport, 
but  to  "  transport  to  New  York."  The  court  say:  *'  The  obli- 
gation is  nothing  more  than  to  transport  the  goods  safely  to  the 
end  of  their  road,  and  there  deliver  them  to  the  proper  carriers 
to  be  forwarded  towards  their  ultimate  destination."  ''  If  they 
can  be  held  liable  for  a  loss  t^t  happens  on  any  railroad  besides 
their  own,  we  know  not  what  is  the  limit  of  their  liability.  If 
they  are  liable  in  this  case,  we  do  not  see  why  they  would  not 
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be  liable  if  the  boxes  had  been  marked  for  consigneea  in  Chi- 
cago, and  had  been  lost  between  that  place  and  Detxoit  on  a  road 
with  which  they  have  no  more  connection  than  they  have  with 
any  railway  in  Europe."  It  was  farther  claimed  in  that  case 
that  the  receipt  proved  a  special  contract  to  carry  to  the  place 
of  destination;  but  the  court  say:  **  We  cannot  so  construe  the 
receipt;  it  merely  states  the  fact  that  the  boxes  had  been  re- 
cdyed  for  transportation  to  New  York,  and  the  plaintiff  might 
have  proved  that  fact,  with  the  same  legal  consequences  to  the 
defendants,  by  oral  testimony,  if  he  had  not  taken  a  receipt. 
That  receipt,  in  our  opinion,  imposed  on  the  defendants  no 
further  obligation  than  the  law  imposed  without  it." 

In  the  late  case  of  Hood  y.  New  York  db  N.  H.  R.  B.  Co.,  28 
Conn.  609,  which  has  been  twice  before  this  court,  we  had  oc- 
casion to  express  our  views  upon  contracts  raised  by  implication 
against  such  corporate  companies  from  thek  receiving  passen* 
geis  going  to  places  beyond  the  terminus  of  their  road;  and  we 
then  granted  a  new  trial  for  a  verdict  against  evidence  which 
was,  in  our  judgment,  very  much  stronger  against  the  railroad 
company  than  is  the  evidence  in  the  present  case;  and  we 
further  intimated  that  the  recent  English  cases  which  were 
then  urged  upon  us,  as  they  have  been  at  this  time,  were  not 
law,  unless  there  is  a  distinction  between  an  implied  contract 
to  carry  freight  and  a  contract  to  carry  passengers.  We  rejected 
the  law  of  those  cases  in  their  application  to  passengers,  and 
we  are  ready  to  do  it  in  relation  to  freight.  We  cannot  think 
that  a  railroad  taking  goods  and  nothing  more  to  transport 
proves  a  promise  to  cany  them  to  any  place  to  which  they  are 
consigned,  either  in  or  out  of  the  country,  and  this,  too,  whether 
there  be  public  or  private  conveyances  or  not,  to  the  places  des- 
ignated. If  those  cases  can  be  placed  on  circumstances  pecul- 
iar to  the  modes  of  conducting  business  in  England,  they  may, 
in  that  way,  be  reconcilable  with  the  practices  and  understand- 
ingof  men  of  business,  but  otherwise  they  seem  to  us  altogether 
onreasonable  and  severe.  The  same  view  of  those  cases  is  ex- 
pressed by  the  court  in  Massachusetts,  in  the  case  already 
referred  to,  where,  after  commenting  on  them  with  dissent,  they 
make  reference  to  the  case  of  food  v.^6t<;  York  A  N,  E.  R.  R.  Co., 
tupra,  as  containing  the  correct  law.  They  use  this  language 
on  page  505:  "The  plaintiff's  counsel  relied  on  the  case  of 
Mu^dkamp  v.  L.  A  P.  J,  RaUtoay,  8  Mee.  &  W.  421,  in  which  it 
was  decided  by  the-eourt  of  exchequer  that  where  a  railway  com* 
pany  take  into  their  care  a  parcel  directed  to  a  particular  plaoe^ 
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and  do  not  l^  positive  agreement  limit  their  responsibilify  to  a 
part  only  of  the  distance,  that  is  prima  facie  evidence  of  an 
undertaking  to  cany  the  parcel  to  the  place  to  which  it  is  di- 
rected, although  that  place  be  beyond  the  limits  within  which 
the  company  in  general  profess  to  cany  on  their  business  as 
carriers:"  Watson  v.  A.  N.  A  B.  Bailway,  8  Eng.  L.  &  Eq.  497. 
We  cannot  say  the  court  in  Massachusetts  concur  in  that  view  of 
the  law,  and  we  are  sustained  in  our  dissent  from  it  by  the  court 
of  errors  in  New  York,  and  by  the  supreme  courts  of  Yezmont 
and  Connecticut:  Van  SarUvoord  v.  8L  John^  6  Hill,  167;  Ibrmert^ 
dt  Mochanics*  Bank  v.  Champlain  Transportatian  Co.^  18  Yt.  140 
[42  Am.  Dec.  491];  S.  0.,  23  Yt.  209  [56  Am.  Deo.  68];  Eood  v. 
2kw  York  db  N.  H,  B.  B.  Co.,  22  Oonn.  1. 

Besides  the  evidence  commented  on,  there  remains  only  the 
defendants'  advertisement,  which  was  published  in  two  news- 
papers. This  notice,  when  justly  considered,  in  our  judgment 
furnishes  but  little,  if  any,  evidence  of  a  special  contract  to 
tnuDsport,  beyond  what  the  law  itself  implies.  It  gives  notioe 
how  all  freight  received  on  the  defendants'  road  will  be  arranged 
and  classified  in  the  defendants'  way-bill,  and  generally  that  the 
facilities  for  transporting  freight  are  greatly  improved,  and  may 
be  considered  certain.  Circumstances  of  a  like  character,  only 
much  stronger,  were  pressed  upon  us  in  the  case  of  Hood  v.  New 
York  S  N.  E,  B.  B.  Co.,  supra;  but  they  were  there  held  to  be 
equivocal  and  indecisive,  and  we  did  then,  as  we  do  now,  attach 
bat  little  importance  to  such  general  testimony,  especially  when, 
if  all  other  evidence  in  the  case  is  taken  into  consideration,  such 
general  testimony  is  fully  explained. 

Again:  under  the  charge  of  the  court  it  was  necessary  for  the 
jury  to  find  that  the  defendants  undertook,  not  only  to  carry 
the  leather  to  New  York,  but  to  carry  it  there  by  railroad.  The 
judge  instructed  them  that  this  court,  in  a  recent  case,  had  de- 
cided that  a  railroad  company  had  not  power  to  transport, 
otherwise  than  by  railroad,  and  hence  that  the  directors,  or 
agents  in  the  present  case,  could  not  make  a  promise  to  cany 
by  steamers;  that  such  a  pronuse  would  not  bind  the  company, 
and  hence  if  they  found  the  promise  was  to  carry  the  plaintiflf'a 
goods  by  steamers,  the  defendants  were  not  liable  to  the  plaint- 
iff,  and  the  verdict  must  be  for  the  defendants.  Now,  under 
these  instructions,  we  are  at  a  loss  to  discover  any  serious  ques- 
tion, for  if  the  comments  already  made  on  the  plaintiff's  evi* 
denoe  are  correct,  there  was  absolutely  no  serious  evidence  of  a 
promise  at  all  to  cany  by  railroad  to  New  York,  but  the  prool 
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was  clearly  to  ibe  contrazy,  and  when  all  of  it  is  taloan  togettier, 
it  IS  qcdte  otmons  that  the  belief  and  understanding  and  positive 
agreement  between  the  parties  was  that  the  plaintiff's  goods  were 
not  to  go  by  railroad,  Ixit  by  steamers.  H.  B.  Bibhards,  agent 
of  the  defendants  at  their  depot  in  WolcottviUe,  testifies  that 
about  a  year  before  these  goods  were  lost  Elisha  S.  Elmore, 
brother  and  agent  of  the  plaintiff^  ordered  the  witness  **  to  send 
all  their  goods  to  Bridgeport,  and  thence  by  steamboat  to  New 
Tork; "  and  he  testifies  farther  that  said  Elisha  inqnired  of  him 
idiich  way  would  be  the  cheapest,  and  the  witness  mf  ormed  him 
that  the  cheapest  way  was  the  steamboat,  and  then  said  Elisha 
gave  the  directions  already  stated.  This  testimony  is  not,  we 
flunk,  impaired  or  impeached.  The  witness  further  testifies  that 
a  few  days  after  said  directions  he  saw  the  plaintiff  himself,  and 
told  him  the  defendants  were  sending  his  goods,  by  his  brother's 
orders,  by  the  boat,  and  that  the  plaintiff  replied,  *' It  is  all 
light."  This  is  not  seriously  contradicted,  except  by  a  kind  of 
negative  evidence  of  the  plaintiff  himself.  The  witness  further 
testifies  that  a  handbill,  in  the  words  following:  "  Notice  to 
shippers.  To  avoid  errors  in  the  transhipment  of  freight  to  New 
York,  all  freight  destined  to  that  place  will  be  sent  hereafter  by 
steamers,  unless  marked  by  railroad  to  New  York.  Bridgeport, 
April  1, 1852.  Philo  Hurd,  supt. ,"  was  posted  up  on  the  twelfth 
of  the  same  month,  in  a  conspicuous  place  in  the  depot  at 
Wolcottville ,  and  also  that  he  sent  a  copy  to  each  of  the  principal 
shippers,  and  he  believes  to  the  plaintiff;  that  sinoe  the  sixteenth 
of  June,  1862,  the  company  had  conformed  to  said  notice,  and 
constantly  sent  freight  by  the  steamer;  that  the  p1ft»n4aff  ne^er 
gave  different  orders,  and  was  constantly  receiving  his  freight 
sent  from  New  York  by  the  steamer,  and  saved  thereby  one  cent 
freight  on  a  hundred  pounds.  So  A.  N.  Dennis  testifies  that 
the  plaintiff  said  he  had  directed  the  defendants  to  send  his 
goods  by  the  cheapest  way.  So  we  think  it  is  fairly  inferable 
from  the  testimony  of  Clark  N.  Dow  that  the  plaintiff  had  seen 
the  handbill  before  the  leather  was  shipped.  But  let  this  be  as 
it  may,  proof  of  knowledge  is  not  a  prerequisite;  for  although 
a  notice  by  a  common  carrier  that  he  will  hold  himself  respon- 
sible only  under  certain  limitations  may  not  avail  him  without 
endence  of  a  mutual  agreement  to  that  effect,  the  law  is  other- 
wise when  the  question  is  the  capacity  in  which  and  purpose 
for  which  goods  are  received.  So,  too,  the  shippers  are  sup- 
posed to  know  and  to  assent  to  the  general  customs  and  mode 
of  business  pursued  by  those  they  employ;  and  the  defendants 
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evidence  on  the  custom  is  complete.  Upon  the  whole,  we  aro 
quite  satisfied  that  the  verdict  is  manifestly  against  evidence, 
and  that  for  this  reason  there  must  be  a  new  trial. 

The  defendants  further  insist  that  the  coiirt  erred  in  instruct- 
ing the  jury  that  the  delivery  of  the  goods  to  the  defendants  for 
transportation,  and  their  giving  a  receipt  to  that  effect,  was  prima 
facie  evidence  of  an  undertaldng  to  carry  the  goods  to  New 
York,  that  being  the  place  of  their  ultimate  destination.  We  have 
already  expressed  the  views  of  a  majority  of  the  court  on  this 
point,  and  will  not  recapitulate.  Were  the  English  cases  cited 
held  to  be  good  law  in  this  state,  we  should  not  differ  from  our 
learned  brethren;  but  we  conceive  that  they^are  not  law,  either 
in  this  or  any  of  the  states  in  the  Union;  certainly  they  are  not 
in  the  states  mentioned,  and  we  know  not  that  they  are  in  any 
of  them. 

Another  question  decided  below,  which  has  been  somewhat 
argued  here,  but  not  as  the  chief  point,  as  the  defendants  were 
confident  they  must  have  a  new  trial  on  other  and  obvious 
groimds,  has  been  mentioned:  we  mean  the  incapacilyof  the  de- 
fendants to  become  common  carriers  beyond  the  line  of  their 
own  road,  and  if  they  cannot  be,  then  the  supposed  promise  to 
become  such  is  without  their  charter  and  void,  as  to  the  company 
certainly,  however  it  may  be  as  to  the  directors  and  agent  who 
made  the  promise.  The  power  of  the  company  in  the  defend- 
ants' views  is  supposed  to  be  derived  from  that  clause  of  the 
charter  which  is  to  be  found  near  the  end  of  the  first  section  in 
these  words:  **  With  permission  also  to  make  any  lawful  contract 
with  any  other  railroad  corporation  in  relation  to  the  business 
of  said  company."  The  judge  decided  that  under  this  clause  the 
defendants  could  become  comifion  carriers  to  New  York,  and 
could  undertake  to  become  such  whether  in  fact  they  had  taken 
-the  necessary  steps  for  it  or  not.  If  this  is  so,  then  the  defend- 
ants insist  that,  by  analogy,  the  agents  of  the  company  can  make 
the  company  carriers  to  any  and  every  other  part  of  the  country 
wherever  the  directors  can  take  a  lease  of  a  i'ailroad,or  stipulate 
with  the  directors  of  it  that  they  will  run  the  road  on  their 
account,  or  at  least  in  part,  in  behalf  of  the  defendants'  freight 
and  passengers.  On  the  other  hand,  the  defendants  insist  that 
this  is  not  the  true  construction  and  intention  of  this  clause, 
and  judging  from  its  position  and  connections  in  the  charter,  it 
is  meant  to  give  a  liberty  which  is  incidental  only  to  the  exercise 
of  other  specific  powers  of  the  charter  as  a  limited  one,  restrict- 
ing the  company  to  the  Naugatuck  valley,  with  outlets  and  tar- 
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ndni  at  New  Haven,  Milford,  or  Bridgeport;  that  the  legialatnze 
meant  only  to  authorize  them  to  unite  with  the  New  York  & 
New  Haven  Railroad  Company,  or  any  other  company,  in  a  com- 
mon depot  building,  or  the  use  of  their  road  and  cars,  or  the 
nmning  of  the  defen4ant8'  cars  on  their  road,  or  the  like,  within 
the  limits  of  the  defendants'  road;  for  else  the  defendants  will 
not  be  a  company  under  a  limited  and  defined  charter,  or  within 
located  limits;  but  a  sort  of  express  company,  with  power  to 
extend  their  business  throughout  the  counti^.  We  state  the 
question,  and  in  a  brief  form  the  claims  of  counsel  as  we  under* 
stand  them;  but  as  our  decision  is  placed  on  other  grounds,  we 
do  not  dwell  on  them,  and  do  not  mean  to  be  understood  as  ex- 
pressing any  opinion. 
We  advise  a  new  trial. 

Watfe,  G.  J.,  delivered  a  dissenting  opinion. 

Wbzn  Sevxbal  Cabsdebs  Ukite  to  Completx  Line  of  traiuportatioii, 
and  receive  goods  for  one  freight,  they  are  each  liahle  for  damages  for  loss  of 
or  injary  to  them,  sahj^  to  recUmation  against  the  party  by  whose  act  tho 
damage  occurred:  Hart  v.  Benaselaer  A  8,  R,  R,  Co.,  59  Am.  Deo.  447f  nota 
450,  where  other  cases  are  collected. 

Bailboad  Comfant  can  Make  Valid  Co^telact  to  Gabbt  Fbbioht 
beyond  the  limits  of  its  own  road:  See  note  to  Hart  r.  Rensselaer  A8,  R,  JL 
Co.,  59  Am.  Dec.  450,  and  the  cases  there  cited. 

The  PBI29CIPAL  CASE  IS  CITED  In  Converse  v.  Norwich  A  N.  T.  T.  Co.,  81 
Conn.  179,  to  the  point  that  the  mere  receipt  of  goods  marked  for  and  des- 
tined to  a  place  beyond  the  terminus  of  a  carrier's  roate  is  not  prima  faeU 
endence  of  a  contract  to  carry  to  the  place  of  destination.  In  Naugaiiuek  R, 
R.  Co.  V.  Waterbury  Button  Co.,  24  Id.  483,  Hinmaa,  J.,  said  he  felt  bound 
to  yield  to  the  opinion  of  the  oonrt  in  Hood  v.  New  York  A  N,  H.  R.  R.  Co,, 
S2  Id.  502,  and  in  the  principal  case,  and  on  the  aathority  of  those  oasea  ha 
did  not  dissent^  although  but  for  those  cases  he  should  have  felt  bound  la 
dissent. 


Habbibon  v.  Wybb. 

[24  OoimonouT,  1.] 

M  OBTOAOOB  SUTFKBED  TO  BeMAIH  IN    POflSESSIOir    Of    MOBIVQAGSD    PBU- 

I8E8  is  not  accountable  to  any  one  for  the  rents  and  profits  thereof. 

UOBTOAGEE  WhO  TaKES    POSSESSION    AND    ReOEIYES    RbNTS  AND    PBOim 

of  the  mortgaged  premises  becomes  aooonntable  for  them,  and  is  bound 
to  apply  the  net  proceeds  in  reduction  of  his  debt. 
^'hen  Second  Mobtoaoee  Applies  to  Bedeem  Pbiob  Mobtoaoe,  ha 
stands  in  the  same  situation  as  the  mortgagor,  and  is  entitled  to  the  ben- 
efit of  all  payments  made  by  him,  and  of  all  rents  received  by  the  prior 
mortgagee,  and  is  not  bound  to  pay  any  greater  sum  than  the  mortgagor 
would  hftre  had  to  pay  if  the  application  had  been  made  by  him. 


1S2  Harrison  v.  Wtsel  [Oodd.. 

ICna  PcrBOHAfla  ov  Eqihtt  of  Rboimption  bt  Priob  MosraAan  in  poe- 
■cwioin,  reeeiving  the  rente  end  profits  of  the  mortgaged  premisea,  doe» 
not,  flo  fiur  as  the  subaeqnent  mortgagee  is  concerned,  change  the  positions 
of  SQoh  prior  mortgagee,  or  his  acoonntability  for  the  rents  and  profits- 
received  after  the  purchase,  but  he  is  considered  as  continuing  in  poasea-> 
sion  in  the  same  manner  as  when  his  oocupancj^  commenced. 

Bill  in  chanceiy,  bronght  by  the  plaintiff  as  the  assignee  of  at 
mortgage  against  the  defendants  as  holders  of  prior  mortgages 
and  Oie  eqtiitj  of  redemption,  praying  for  a  decree  allowing  the 
plaintiff  to  redeem  the  prior  mortgages,  and  foreclosing  the  de- 
fendants of  their  right  of  redemption.  The  question  how  far 
the  rents  and  profits  received  by  the  defendants  were  to  be  ap- 
plied in  part  payment  of  their  debts  was  reserved  for  the  advice 
of  this  court.    The  other  facts  are  stated  in  tbe  opinion. 

Tyler  and  WhitOesey,  for  the  plaintiff. 

Palmer  and  Spencer ,  for  the  defendants. 

By  Courty  Watfb,  G.  J.  The  principles  relating  to  ilie  ac- 
countability for  the  rents  and  profits  of  moilgaged  premises  are 
well  settled.  The  only  difficulty  in  the  present  case  is  as  to 
their  application.  If  the  mortgagor  is  suffered  to.  remain  in 
possession,  he  is  not  accountable  for  them  to  any  one.  He  is 
considered  in  equity  as  the  owner  of  the  property,  and  the 
mortgagee  as  having  but  a  lien  for  the  security  of  his  debt.  If 
the  latter  wishes  to  appropriate  them  to  his  own  use,  he  must 
in  the  first  place  obtain  the  possession  of  the  property.  Until 
that  is  done,  he  has  no  claim  to  the  income. 

On  the  other  hand,  if  the  mortgagee  takes  possession  and 
receives  the  rents  and  profits,  he  becomes  accountable  for  them, 
and  is  bound  to  apply  the  net  proceeds  in  reduction  of  his  debt. 
As  soon  as  they  are  received,  equily  makes  the  application,  and 
they  have  the  same  effect  as  any  payment  made  by  the  mort- 
gagor. 

When  the  latter  applies  to  redeem,  he  is  required  to  pay  na 
more  than  the  balance  of  his  debt  remaining  due  after  the  ap- 
plication of  all  payments  made  by  him,  and  the  net  proceeds  of 
all  rents  and  profit  received  by  the  mortgagee  while  in  posses- 
sion. 

Whenever  a  second  mortgagee  applies  to  redeem  a  prior 
mortgage,  he  stands  in  the  same  situation  as  the  mortgagor;  is 
entitled  to  the  benefit  of  all  payments  made  by  him,  and  all 
rents  received  by  the  prior  mortgagee,  and  is  bound  to  pay  ne 
greater  sum  than  the  mortgagor  would  upon  an  application 
made  by  him. 
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In  Uiis  case  Che  defendants  held  the  prior  mortgagee^  and 
under  them  entered  and  took  possession  of  the  premises,  and 
iherenpon  became  accoantaUe  for  the  rents  and  profits  in  any 
suit  brought  either  by  the  mortgagor  or  the  subsequent  mort- 
gagee for  the  redemption  of  their  mortgages.  And  this  is  ad« 
mitted  by  their  counsel,  at  least  so  far  as  the  mortgagor  is  con* 
eemed. 

But  after  they  had  thus  taJcen  possession,  they  purchased  the 
equity  of  redemption^  and  thus  in  equiiy  became  the  owners 
of  the  whole  property,  subject  only  to  the  mortgage  now  held 
hj  the  plaintiff.  They  now  claim  that  hom  the  time  of  such 
purchase  they  stand  in  the  situation  of  the  mortgagor,  and  be* 
came  no  longer  accountable  for  the  rents  and  profits. 

This  question  becomes  important  only  in  one  event.  The 
defendants,  upon  the  present  application,  are  put  to  their  elec- 
tion, eittier  to  pay  the  plaintiff's  debt,  and  take  the  property  to 
themaelTes,  or  submit  to  be  foreclosed  of  their  equity  of  redemp- 
tion, and  permit  the  plaintiff  to  take  the  properly  upon  payment 
of  their  debts  secured  by  the  prior  mortgages. 

In  the  foimer  case,  it  is  perfectly  injpaterial  whether  they 
receiyed  the  rents  as  mortgagees  or  as  asagnees  of  the  equity  of 
redemption.  In  either  case  they  take  the  property  upon  the 
payment  of  the  plaintiff's  debt. 

But  on  the  other  hand,  if  they  elect  to  be  foreclosed  of  their 
right  to  redeem,  and  permit  the  plaintiffs  to  redeem  their  mort- 
gages and  take  the  property,  the  inquiry  becomes  material,  for 
the  purpose  of  determining  the  amount  which  the  plaintiff  is 
required  to  pay,  or  in  other  words,  the  amount  of  their  debts 
remaining  unsatisfied. 

As  the  defendants  entered  into  possession  of  the  property  in 
their  character  of  mortgagees,  received  the  rents  and  profits  as 
such,  and  thereby  became  bound  to  apply  them  in  part  satisfac- 
tion of  their  debts,  we  are  inclined  to  think  that,  so  far  as  the 
plaintiff  is  concerned,  they  have  not  changed  their  position  or 
aoeountability  by  the  mere  act  of  purchasing  the  equiiy  of 
redonption,  but  are  to  be  considered  as  continuing  in  posses- 
sion, in  the  same  manner  as  when  their  occupancy  commenced, 
and  of  course  as  accountable  for  all  the  rents  and  profits  by 
them  received.  Our  advice  therefore  is,  that  the  decree  be  made 
in  conformity  with  the  opinion  here  expressed. 

In  this  opinion  Stobbs  and  HnncAii,  JJ.,  concurred. 
Decree  accordingly. 
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LlABIUTT  OF  MOBTOAOEB  IS  POSSESSIOIT  FOB    BSSTS  AND    PBOITTS:    See 

Benham  ▼.  H&we,  56  Am.  Deo.  342,  note  347»  where  other  cases  are  ooUected. 

When  Mobtoaoob  mat  bb  Degbeed  to  Pat  Rents  and  Pbofits  to  the 
mortgagee:  See  Bank  qf  Utica  v.  Unch,  49  Am.  Dec.  175. 

Bights  of  Subsequent  Mobtqaoebs:  See  Saunder$  ▼•  Frad^  16  Am.  Deok. 
894. 
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Pbinoiple  Which  Maxes  Masteb  Liable  fob  Tobtious  Act  of  Sbb- 
yant  done  in  the  performance  of  the  master's  business,  within  the  scope 
of  the  general  authority  conferred,  is  the  same  as  that  which  makes  him 
liable  for  the  act  of  his  servant  done  by  his  express  direction  given  at 
the  time;  but  the  remedy  in  the  former  case  is  by  an  action  on  the  case 
founded  upon  the  negligence  of  the  servant,  while  in  the  latter  case  the 
remedy  is  by  an  action  of  trespass  founded,  not  upon  the  relationship  of 
master  and  servant  existing  between  them,  but  upon  the  fact  that  the 
act  was  done  by  his  express  direction  and  command,  and  is  therefore  in 
reality  as  well  as  in  law  his  own  act 

Pbbson  cannot  be  Made  Tbbsfassbb  against  his  Will,  but  he  may  be 
made  liable  in  an  action  on  the  case  for  the  negligence  of  his  servant^ 
though  such  negligence  be  contrary  to  hiB  wishes. 

Masteb  is  not  Liable  in  Tbbspass  fob  Tobtious  Act  of  his  Sbbvanv 
unless  such  act  was  by  him  ordered,  directed,  or  authorised  to  be  done* 
or  is  the  natural  or  necessary  consequence  of  something  ordered  to  be 
done. 

Whebe  Sebyant  Emfloted  to  Watch  Building  of  Tbifuno  Valub,  on 
a  wharf,  unnecessarily  cuts  adrift  from  the  wharf  a  valuable  steamboat^ 
on  discoveriug  that  she  is  on  fire,  and  the  vessel  floats  out  of  reach  and 
is  burned,  the  master  is  not  liable  in  an  action  of  trespass  for  her  de- 
struction, in  the  absence  of  any  proof  that  such  watchman  was  ordered 
or  directed  by  him  to  cut  the  vessers  cables. 

Tbebpabs  vi  et  armi8.    The  opinion  states  the  case, 

Foster,  Wail,  and  E,  Perhina,  for  the  plaintiffs* 

Hawley  and  McCurdy,  for  the  defendants. 

By  Court,  Hinman,  J.  The  plaintiffs  in  this  case  having 
closed  their  evidence,  the  defendants  moved  for  judgment  as  in 
case  of  nonsuit;  and  the  superior  court,  being  of  opinion  that 
the  plaintiffs  had  failed  to  make  out  v^priTna  fade  case,  granted 
the  motion;  and  the  case  is  now  brought  before  us  for  revis- 
ion, under  section  2  of  the  statute  of  1852,  Comp.  Stats.  1864, 
p.  97.  The  question  here  is  the  same  as  in  the  superior  court. 
Is  the  plaintiffs'  evidence  sufficient,  in  point  of  law,  to  makt 
out  a  prima  facie  case  in  their  favor? 
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From  {he  eridence,  it  appears  that  the  plaintiffs'  steamboat 
ealled  the  Alice,  in  July,  1852,  was  moored  alongside  of  the  de- 
fendants' wharf  in  Bridgeport,  upon  which  the  defendants  had 
what  the  witnesses  call  a  depot,  or  freight-shed,  an  old  wooden 
shed,  described  as  similar  to  a  farmer's  corn-house.  The  boat  was 
fastened  to  the  wharf  bj  means  of  cables,  and  on  the  night  of  the 
twenty-first  of  July  the  boat  took  fire,  between  the  wheel-houses, 
near  the  smoke-pipe,  and  before  the  fire  had  so  far  progressed  as 
to  endanger  the  building  upon  the  wharf,  and  while  she  was  in 
such  a  condition  that  the  witnesses  supposed  the  fire  could  easily 
be  extinguished  by  the  engines  just  then  arrived,  or  arriving,  at 
the  spot,  she  was  cut  loose  from  the  wharf  by  the  defendants' 
watchman,  Lawrence  Sheridan,  and  drifted  out  upon  the  flats, 
and  was  consumed  and  destroyed.  After  the  boat  had  drifted 
away  from  the  wharf,  Capt.  Hawley,  also  in  the  defendants'  em* 
ployment,  as  superintendent,  on  hearing  it  proposed  to  haul 
her  alongside  of  the  wharf  again,  said  that  she  could  not  be 
hauled  back  again. 

The  action  is  trespass  vi  et  armis^  for  causing,  by  means  of 
the  defendants'  servants,  the  cables,  by  which  the  boat  was  fas- 
tened to  the  wharf,  to  be  cut;  by  means  of  which  the  boat 
drifted  away  from  the  wharf,  and  thereby  prevented  the  plaint- 
iffs' servants  from  extinguishing  the  fire,  and  thus  saving  the 
boat.  It  does  not  appear  what  Sheridan's  duty  as  watchman 
was.  Nor  does  it  appear  that  the  defendants  had  any  property 
to  be  watched  at  the  place,  except  the  wooden  shed,  which  was 
upon  their  wharf.  It  is  insisted,  however,  by  the  plaintiffis, 
that  as  watchman  he  had  an  unlimited  discretion  to  do  every- 
thing that  he  might  think  necessary,  in  order  to  secure  the 
plaintiffs'  property  from  injury,  in  any  emergency  like  the  one 
in  question;  and  that  as  he  exercised  this  discretion  in  an  un- 
reasonable manner,  by  cutting  the  boat  loose  when  there  was  a 
reasonable  probability  that  she  might  have  been  saved,  and  es- 
pecially when  there  was  no  reasonable  ground  to  apprehend 
danger  to  the  defendants'  property  frbm  her  burning  at  the 
wharf,  the  wind  at  the  time  being  in  a  direction  to  drive  the 
fire  from  the  wharf  and  the  building  that  was  upon  it,  the  de- 
fendants are  liable,  and  in  this  form  of  action,  for  his  acts. 

The  view  which  we  have  taken  of  the  case  renders  it  unnec- 
essary for  us  to  determine  the  extent  of  the  watchman's  dis- 
cretionaxy  power,  and  we  therefore  do  not  wish  to  be  considered 
as  expressing  any  opinion  upon  it,  any  further  than  it  is  in- 
volved in  the  question  which  we  do  feel  called  upon  to  decide 
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in  order  to  determine  whether  there  was  any  error  in  the  coart'» 
granting  the  nonsuit.    To  hold,  however,  that  his  discretion 
was  unlimited,  as  churned  by  the  plaintiffs;  that  he  had  power 
to  do  whatever  he  might  think  best,  even  to  the  destruction  of 
the  property  of  third  persons,  and  without  any  reference  to  ita 
oomparatiye  value  to  the  property  he  was  set  to  watch,  is  such 
a  startling  proposition  that  we  cannot  for  a  moment  sanction  it. 
If  such  a  proposition  could  be  sustained,  then,  indeed,  th» 
defendants  might  be  liable  in  trespass  for  this  injury,  because- 
to  employ  an  agent  with  such  unlimited  powers  might  be  tanta- 
mount to  an  express  direction  to  the  watchman  to  cut  the  boat 
loose,  given  at  or  before  the  time  when  the  act  was  done.    The 
question,  it  is  to  be  observed,  is  confined  to  the  powers  the  law 
will  imply,  or  infer  to  have  been  given  to  this  agent,  becauae- 
there  was  no  proof  of  any  other  powers  having  been  given  him 
in  point  of  tact    The  books  tell  us  that  general  agents  must 
exercise  a  sound  discretion,  but  precisely  what  this  consists  in 
they  do  not  inform  us.    It  appears  to  us  that  it  is  more  correct 
to  say  that  the  law  will  imply,  in  favor  of  agents,  whether  the 
agency  is  limited  to  one  or  more  objects,  the  usual  and  appro- 
priate means  to  accomplish  the  object  or  objects  of  the  agency. 
There  must  be  some  discretionary  power  in  every  agency,  where 
the  manner  in  which  it  is  to  be  conducted  is  not  specifically 
pointed  out  by  precise  and  definite  instructions,  given  before  it 
commences,  or  has  not  become  settied  by  known  rules  of  law; 
and  wherever  there  is  any  discretionary  power,  whether  it  i& 
general  or  limited  in  its  nature,  it  would  seem  that  it  ought  to 
be  exercised  soundly.    An  unlimited  discretion  would  give  the 
watchman  power  to  pull  down  or  blow  up,  with  any  means  at 
his  command,  any  buildings  contiguous  to  a  fire  which   he 
might  think  to  some  extent  endangered  the  property  he  was  set 
to  watch.    If  such  powers  were  in  fact  given  to  a  watchman,  we 
do  not  see  why  the  master  should  not  be  liable  for  its  exercise. 
But  a  power  so  liable  to  be  abused,  and  when  abused  attended 
with  such  consequences,  no  prudent  man  would  intrust  to  an 
agent  of  this  description.    And  will  the  law,  by  implication, 
confer  a  power  which  no  prudent  man  would  intrust  to  his 
agent?    All  powers  are  to  be  construed  with  reference  to  the 
subject-matter,  which,  in  this  instance,  was  to  keep  watch.    As 
incident  to  the  discharge  of  this  duty,  the  watchman  might  have 
power  to  extinguish  fires,  and,  in  some  instances,  to  remote 
combustible  materials  from  the  vicinity  of  the  property  watched, 
when  it  could  be  done  without  injury  to  others.    But,  at  best^ 
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the  power  to  remove  the  boat  from  the  licizdiy  of  the  properly 
witched  was  only  incidental,  and,  on  general  prineiplee,  ought 
not  to  be  BO  construed  as  to  empower  the  watchman  to  ruin  his 
employers  by  destroying  her,  without  reference  to  the  compara- 
tiTB  Talne  of  the  property  watched  and  the  property  destroyed. 
The  law  is  rather  jealous  of  the  exercise  of  unlimited  powers 
of  discretion  in  subordinate  agents  and  servants.     In  some 
CBses,  where  the  master  is  not  at  hand  to  be  consulted,  as  is 
sometimes  the  case  of  the  master  of  a  vessel  in  a  foreign  port, 
it  will  give  very  enlarged  powers  to  an  agent,  but  this  is  from 
the  necessity  of  the  case.    Here  it  does  not  appear,  we  are 
aware,  iihat  the  principal  officers  of  the  defendants'  company 
resided  in  Bridgeport;  and  that  the  company  kept  its  office 
there;  but  the  corporation  is  entirely  within  the  state,  and  the 
principal  terminus  of  the  road  is  at  Bridgeport,  and  it  may 
furly  be  presumed  that  there  were  officers  there  of  a  higher 
gnde  than  that  of  night-watchman  to  one  of  their  sheds;  and 
if  there  was  no  one  there  who  could  be  consulted  in  such  an 
emergency  as  this,  we  think,  at  least,  it  ought  to  be  shown, 
before  it  is  assumed  that  it  falls  within  the  general  powers  of 
this  subordinate  agent,  for  a  special  purpose,  to  destroy  a  valu- 
able vessel  and  cargo  in  order  to  save  properly  of  very  trifling 
importance  comparatively.    The  law  will  not  presume  that  a 
principal,  for  any  purpose,  would  authorize  an  agent  to  take 
and  convert  property  to  his  own  use  that  did  not  belong  to  him; 
and  if  it  will  not  confer  this  power  on  an  agent,  we  see  no  more 
reason  for  its  conferring  on  him  a  power  to  destroy  than  to  take 
property;  and  we  certainly  should  require  some  direct  and  con- 
trolling authorily  before  we  should  feel  authorized  to  hold  that 
where  the  principal's  property  is  to  some  extent  threatened  by 
a  contiguous  fire,  though  in  this  case  it  does  not  appear  to  have 
been  even  threatened  to  any  considerable  extent,  that  the  agent 
has  power  to  remove  the  property  which  threatened  it  out  of 
the  way,  and  by  such  removal  destroy  it.    No  such  authority 
has  been  produced,  and  we  presume,  therefore,  none  such  can 
be.    But  however  this  may  be,  we  are  satisfied  that  the  plaint- 
ifb  cannot  recover  in  this  ease,  even  assuming  the  authority  of 
the  watchman,  as  the  agent  of  the  defendants,  to  cut  the  vessel 
loose,  on  the  ground  that  it  endangered  the  property  he  was 
employed  to  watch,  to  be  unquestionable. 

The  principle  that  subjects  a  master  for  the  tortious  act  of  the 
servant  done  in  the  performance  of  the  master's  business,  and 
within  the  scope  of  the  general  authority  conferred,  is  the  same 
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as  that  which  subjects  him  for  the  act  of  his  servant  done  by 
his  express  direction  given  at  the  time.  In  both  cases  the 
maxim  applies,  Qui  /acit  per  alium  /acU  per  se,  and  the  master 
shall  be  responsible  for  the  acts  of  his  agent  to  the  same  extent 
that  he  would  be  if  he  personally  committed  the  wrong.  But 
the  remedies  applicable  to  these  several  injuries  are  entirely 
different.  In  the  former  case  he  is  liable  only  in  an  action  upon 
the  case  founded  upon  the  negligence  of  the  servant  in  the  per- 
formance of  the  master's  lawful  business.  Whereas  in  the  latter 
case  he  is  liable  in  an  action  of  trespass  caused  by  the  act  of 
the  servant.  But  his  liability  to  be  sued  in  trespass  does  not 
rest  at  all  upon  the  relationship  of  master  and  servant  which 
exists,  but  upon  the  fact  that  the  act  complained  of  was  done 
by  his  express  direction  and  command,  and  so,  in  reality,  as  well 
as  in  law,  is  his  own  act,  though  done  through  the  instrumental- 
ity of  another.  A  man  shall  not  be  made  a  trespasser  against 
his  will,  though  he  may  be  made  liable  in  an  action  on  the  case 
for  the  negligence  of  the  servant,  while  engaged  in  the  business 
of  the  master,  however  contrary  to  the  master's  wishes  such 
negligence  may  be;  and  the  reason  is  because  he  who  is  damaged 
ought  be  recompensed;  and  a  man  must  so  use  his  own  as  to  do 
no  injuiy  to  another;  and  where  one  of  two  innocent  persons 
must  suffer,  it  is  more  reasonable  that  he  should  suffer  whose  act 
of  employing  an  unskillful  or  negligent  servant  was  the  cause  of 
the  injuiy,  than  that  the  other,  who  has  been  wholly  in  the  right, 
should  be  compelled  to  bear  a  loss  brought  upon  him  through 
another's  want  of  care  in  not  attending  to  his  own  business  and 
in  intrusting  it  to  the  carelessness  of  his  servant. 

The  law  never  imputes  malice  or  a  wanton  and  willful  tres- 
pass to  the  transaction  of  any  lawful  business,  contrary  to  the 
wishes  of  the  party,  any  more  than  it  will  impute  crime.  These 
acts  may  be  done  through  the  instrumentality  of  agents;  but  it 
must  be  shown  as  a  fact  that  they  were  ordered,  directed,  or 
authorized  to  be  done;  the  law  will  never  infer  this  from  the 
mere  relation  of  master  and  servant.  Undoubtedly  this  relation 
may  be  a  circumstance  proper  to  be  shown,  in  connection  vdth 
other  facts  tending  to  show  that  the  act  complained  of  v?a8 
done  by  the  command  of  the  master;  but  unless  the  act  of  tres- 
pass is  the  natural  or  necessary  consequence  of  something 
which  the  master  has  ordered  to  be  done,  it  will  not  alone  be 
sufficient  to  subject  the  master.  The  old  authorities  on  this  sub- 
ject were  all  examined  in  the  leading  case  of  MsAlanua  v.  Cricl> 
eU.  1  East,  106,  in  which  it  was  explicitly  held  that  a  master 
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was  not  liable  for  the  willful  act  of  his  Bexrant.  The  subetanoe 
of  these  old  authorities  is  veiy  well  condensed  in  the  opinion  of 
the  conrt,  as  expressed  by  Lord  Eenyon  in  that  case.  ''  It  is  a 
question/'  says  that  learned  judge,  "  of  yeiy  general  concern, 
and  has  been  often  canTassed,  but  I  hope  at  last  it  will  be  at 
rest.  It  is  said  in Bro.  Abr.,  tit.  Trespass,  pi.  435:  *  If  my  ser- 
Tant,  contrary  to  my  will,  chase  my  beasts  into  the  soil  of  an- 
other, I  shall  not  be  punished.'  And  in  2  Boll.  Abr.  533:  '  If 
my  servant,  without  my  notice,  put  my  beasts  into  another's 
land,  my  servant  is  the  trespasser,  and  not  I,  because  by  the  vol- 
untaiy  putting  of  the  beasts  there  without  my  assent  he  gains 
a  special  property  for  the  time,  and  so  for  this  purpose  they  are 
his  beasts.'  And  in  Noye's  Maxims,  c.  44:  '  If  I  command  my 
servant  to  distrain,  and  he  ride  on,  the  distress,  he  shall  be 
pnnished,  not  I.'  And  it  is  laid  down  by  Holt,  G.  J.,  in  Jfid- 
dkUm  T.  Fowler y  Salk.  282,  as  a  general  position,  '  that  no  mas- 
ter is  chargeable  with  the  acts  of  his  servant  but  when  he  acts 
in  the  execution  of  the  authorify  given  him."  Again,  says  Lord 
Eenyon:  "This  doctrine  does  not  militate  wiUi  the  cases  in 
which  a  master  has  been  holden  for  the  mischief  arising  from 
the  negligence  or  unskillfulness  of  the  servant,  who  had  no  pur- 
pose but  the  execution  of  the  master's  orders;  but  the  foim  of 
their  actions  proves  that  this  action  of  trespass  cannot  be  main* 
tained." 

The  fact  that  the  act  of  cutting  the  cables  was  a  direct  injuzy 
which  would  render  the  watchman  liable  in  trespass  had  he  been 
sued  makes  no  difference.  This  appears,  negatively,  from  the. 
fact  that  no  case  can  be  found  where  an  action  of  trespass  has 
been  sustained  against  a  master  for  the  acts  of  a  servant,  where 
such  acts  were  not  expressly  ordered  or  authorized  to  be  done; 
or  where  they  were  not  the  natural  or  probable  result  of  some- 
thing which  the  servant  was  ordered  to  do,  which  ordinary  care 
m  the  execution  of  the  master's  orders  would  not  guard  against; 
as  was  the  case  of  Oregory  v.  Piper ^  17  Eng.  Com.  L.  266.  The 
distinction  between  the  trespass  of  the  servant  and  the  liability 
of  the  master  for  negligence,  arising  from  an  act  which  might 
amount  to  a  treqpass  in  the  servant,  is  very  well  illustrated  by 
the  case  of  Orofi  v.  Alison,  6  Id.  614.  There  the  action  was 
case  against  the  master  for  the  negligence  of  the  servant  in  strik- 
ing the  plaintiff's  horses,  and  the  plaintiff  recovered.  At  the 
time  when  the  horses  were  struck,  the  carriage  of  the  plaintiff 
became  entangled  with  the  carriage  of  the  defendant.  The 
ehief  judge  told  the  jury  to  find  for  the  defendant  if  the  entan- 
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gling  was  the  result  of  the  moving  of  the  plaintiffs'  hones, 
were  left  without  a  driver,  and  the  whipping  was  for  the  pur* 
pose  of  extricating  himself  from  that  sitnation;  but  to  find  for 
the  plaintiffs  in  case  the  entangling  arose  from  the  fault  of  the 
defendant's  coachman.  The  court,  in  sustaining  this  charge,  say, 
if  a  serrant  driving  a  carriage,  in  order  to  effect  some  purpose 
of  his  own,  wantonly  strike  the  horse  of  another  person,  and 
produce  the  accident,  the  master  will  not  be  liable.  But  if  in 
order  to  perform  his  master's  orders  he  strikes,  but  injudi- 
ciously, that  will  be  negligent  and  careless  conduct  for  which 
the  master  will  be  liable,  being  an  act  done  in  pursuance  of  the 
servant's  Anployment. 

The  English  cases  on  this  subject  are  collected  by  Smith  on 
Mast^  and  Servant,  law-library  edition,  pages  172  to  193,  inclu- 
sive, where  the  views  which  we  have  here  expressed  will  be  found 
to  be  fully  sustained.  Indeed,  so  long  ago  as  the  case  of  MoT" 
ley  V.  Gaitford,  2  H.  Black.  442,  it  was  said  by  the  court  that 
it  was  difficult  to  put  a  case  where  the  master  would  be  con- 
sidered as  a  trespasser  for  an  act  of  his  servant  which  was  not 
done  at  his  command. 

And  we  find  nothing  in  our  own  reports,  or  in  the  re- 
ports of  any  of  the  states,  which  at  all  militates  against  the  Eng- 
lish cases:  Wright  v.  WUcox,  19  Wend.  343  [32  Am.  Dec.  607]; 
Jiix)hmond  TwmpUce  Co.  v.  VanderbUi,  1  Hill  (N.  T.),  480; 
WiUon  V.  Peverly,  2  N.  H.  548;  Vanderbilt  v.  Richmond  Turn- 
pike Co.,  2  N.  Y.  479  [51  Am.  Dec.  315];  Church  v.  Mnensfidd^ 
20  Conn.  284. 

As,  therefore,  there  was  no  proof  that  the  defendants  ordered 
or  directed  their  watchman  to  cut  the  cables  of  the  plaintjfla* 
vessel;  and  as  this  act  was  not  a  necessary  or  natural  or  pro1>- 
able  result  of  anything  that  he  was  ordered  to  do,  even  in  the 
emergency,  as  he  considered  it,  when  he  did  cut  it,  it  appears  to 
us  that  the  defendants  cannot  be  made  liable  in  trespass  for 
this  act;  and  the  nonsuit  was  consequently  correctly  ordered. 
There  was  a  question  of  evidence  made  on  the  trial  whether  the 
declarations  of  Hawley,  the  defendants'  superintendent,  were 
admissible  under  the  circumstances;  but  the  result  to  which  we 
have  come  makes  it  unnecessary  to  consider  that  question,  and 
we  do  not  therefore  intend  to  decide  it.  There  is  no  error  in  the 
judgment  complained  of. 

In  this  opinion  Wattb,  0.  J.,  and  Hikmam,  J.,  conouxzed. 
Judgment  affirmed. 
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Rhmmibiblb  I0B  Ao7  (IF  EMFLoni:  8m  Jfboftf  ▼• 
Stmbome^  59  Am,  Deo.  200,  note  220^  whane  other  om—  vn  coBeoteJL  SH* 
dsDoe  of  wiUfal  treapMs  by  a  servAnt  will  not  rander  tlie  UMMtnr  liaUe  m  « 
tretpesaer,  ^thout  exproos  eyidenoe  that  the  latter  anthorixBd  the  aeti  MeOo§ 
T.  McKowen,  Id.  264,  note  206,  where  other  oaaee  axe  ooUeeted. 

Mastkb  is  Liabli  fob  Nbouokncs  of  Skbyamt:  See  PoweU  t.  i>«ii0ify9 
•60  Am.  Deo.  738,  note  740,  where  other  oaees  exe  oolleoted. 

Thb  TBnoiFAL  CASB  IB  oiXBD  by  Phelps,  J.,  dlnenting*  in  BHatd  Kmffk 
Oe».  T.  /Vrf<  ^olMiiaJ  J^dfii,  41  Conn.  429,  to  the  point  thatwhnoMof  two 
innooent  parties  most  anffer,  it  ia  more  reaaonable  that  he  ahoold  aafiar  whoaa 
act  of  employing  an  nnakillf  al  or  negligent  aervant  waa  the  canae  of  the  in* 
Jniy,  Ulan  that  the  other  who  haa  been  wholly  in  the  right  ahoald  be  oom- 
palled  to  bear  a  loaa  brought  upon  him  tfarofiigh  anotheKa  want  of  oare  in  not 
attaniling  to  hii  own  bnaineaa,  and  intniating  it  to  a  nawilaM  senrant.  It  la 
aiao  cited  in  Crocker  t.  New  London  W.  Jb  P.  R.  J?.  On,  24  IdL  266,  to  the 
point  that  the  maater  is  not  liable  in  treapaaa  for  Ilia  aennaat'a  aoK  wnlnaa  it  la 
ahown  that  the  act  waa  done  in  the  execution  of  hia  maater^  order*  or  with 
4ia  aHant  or  approbation. 


Bassett  v.  Ejnnet. 


31  OomnonovT,  907. 

WITH  Wbov  Movn-  is  Lor  as  Dkfoot  Fom  Bimnn  Owitbr  la 
boond  to  pay  to  aaoh  owner  the  intenat  that  he  leoehrM  lor  tlie  nee  of  it 
while  it  ia  under  his  oontzoL 

Aonov  for  money  had  and  received.  The  New  HaTen  & 
Mew  London  Railroad  Company  deposited  mih  the  defendant, 
as  treaBnrar  of  New  London  county,  for  the  nae  of  the  plaintiff, 
the  sum  of  eight  thousand  dollars,  the  amoont  of  damages 
awsrded  to  the  plaintiff  for  certain  land  taken  by  the  company  for 
their  road^  The  said  treasurer  immediately  placed  the  money  in 
the  Norwich  Bank  where  it  remained  about  a  year,  when  it  was 
paidtotheplaintifl.  After  the  money  was  received  by  the  plaintiff 
the  bank  paid  to  the  defendant  interest  which  had  accrued  on 
the  money,  amounting  to  three  hundred  and  twenty  dollars. 
When  the  plaintiff  learned  that  this  interest  had  been  paid  to 
the  defendant,  he  demanded  it  of  him,  and  being  refused,  he 
brought  this  suit.  The  court  instructed  the  jury  that  the  plaint- 
iff was  entitled  to  recover  on  theeefaots.  Yerdiot  f or  the  plaint- 
\SL    The  defendant  moved  for  a  new  tciaL 

/•  A.  Savey,  for  the  plaintiff. 

Foster  t  for  the  defendant. 

By  Court,  Wact,  C.  J.  The  money,  when  deposited  by  the 
laQroad  company  in  the  hands  of  Eiimey,  became  the  property 
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of  ihe  plaintifF.  It  was  subsfcitated  by  the  compaoy  for  ihe  land, 
which  they  had  taken  for  their  use.  The  interest,  paid  by  the 
bank,  was  paid  for  the  use  of  the  plaintiff's  money,  and  became 
as  much  his  property  as  the  principal  itself. 

It  was  upon  this  principle  that  the  case  of  WiUis  t.  CcmmM^ 
turners  of  Appeals  in  Prixe  Causes^  5  East,  22,  proceeded.  There 
a  portion  of  the  cargo  of  a  captured  ship  had  been  condemned 
and  sold  by  agents  appointed  for  that  purpose.  Upon  an  appeal 
to  the  commissioners,  the  decree  of  condemnation  was  reversed, 
and  the  agents  were  ordered  to  pay  oyer  to  the  owners  the  net 
proceeds  of  the  sale,  together  with  the  interest  from  the  time  of 
the  sale.  Upon  an  application  to  the  court  of  king's  bench,  for 
a  prohibition  against  further  proceedings  relating  to  the  pay- 
ment of  interest,  that  court  refused  to  interfere,  upon  the  ground 
that  it  was  to  be  presumed  that  the  commissioners  had  found 
that  the  agents  had  made  interest  from  the  funds  in  their  hands, 
and  if  so,  they  were  accountable  for  it.  Lord  Ellenborough,  O. 
J. :  "  The  case  is  not  brought  forward  on  the  ground  of  con- 
tract, but  simply  on  the  ground  that  the  proceeds  had  got  into 
the  hands  of  the  agents,  and  have  there  grown  and  accumulated, 
producing  the  interest  sought  to  be  recoyered."  AndJje  Blanc, 
J.,  remarked  that,  taking  interest  to  have  been  made,  he  consid- 
ered it  as  composing  part  of  the  proceeds. 

And  in  the  case  of  Sogers  y.  Bodwi,  2  Esp.  703,  where 
the  plaintiff  sought  to  recover  interest  upon  money  remitted 
to  the  defendants.  Lord  Eenyon  observed  that  there  were 
cases  in  which  the  rules  of  equiiy  and  law  were  the  same; 
that  it  had  been  decided,  in  a  court  of  equity,  that  "if  money 
had  been  remitted  to  an  agent,  and  he  suffered  it  to  remain  dead 
in  his  hands,  he  should  not  be  liable  to  interest,  but  that  if  he 
mixed  it  with  his  own,  or  made  use  of  it,  he  should  be  subject 
to  the  charge  of  interest." 

It  is  true  that  Einney  was  under  no  obligation  to  place  the 
funds,  deposited  with  him  as  treasurer  of  the  county,  upon 
interest.  Had  he  locked  them  up  in  his  chest  or  merely  de» 
posited  them  in  the  bank  for  safia-keeping,  and  received  no  com- 
pensation for  the  use  of  them,  he  would  not  have  been  account- 
able for  interest.  But  having  placed  them  where  they  drew 
interest,  that  interest  must  be  considered  as  having  the  same 
ownership  as  the  principal  which  produced  the  interest. 

A  similar  rule  applies  to  funds  in  the  hands  of  executors  and 
trustees.  It  was  formerly  held  that  as  they  were  not  bound  to 
land,  pnd  if  they  did  so  it  was  at  their  peril,  and  as  th^  were 
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liable  to  bear  fhe  loss,  they  were  entitled  to  the  gain.  But  that 
doebine  was  oyermled  by  Lord  Thnrlow,  and  an  exeoator  or 
trustee  may  now  be  considered  as  chaigeable  with  interest, 
whenever  he  appears  to  have  made  interest:  2  FonbL  Eq.  183» 
fioiep;  Newton  y.  Bennet,  1  Bro.  C.  C.  859. 

In  this  respect,  an  agent  with  whom  money  is  deposited  for  a 
definite  owner  stands  in  a  different  situation  from  that  of  an 
auctioneer  or  stakeholder,  with  whom  funds  are  deposited  for 
the  benefit  of  one  of.  two  claimants,  and  who  is  bound  to  keep 
ihem,  and  have  them  ready  to  pay  over  to  the  pariy  entitled  to 
them  as  soon  as  the  question  of  title  is  determined.  In  such 
case  he  is  not  generally  chargeable  with  interest,  although  he 
may  have  used  them  as  his  own:  cTbnesy.  MdUary,  22  Conn.  886; 
Haringtan  ▼.  Boggart,  1  Bam.  &  Adol.  577;  Bex  t.  Watts,  20 
Eng.  Com.  L.  448;  Lee  y.  Munn,  8  Taunt.  45;  Mitford  t.  £Z- 
Jiotf,  1  Moore,  484. 

But  in  neither  of  these  capacities  did  Kinney  reodye  the 
money.  The  Teiy  instant  it  came  into  his  hands  it  became  the 
prop^rfy  of  the  plaintiff,  and  entitled  him  to  all  the  interest 
accruing  upon  it. 

In  our  opinion,  therefore,  the  charge  of  the  court  below  was 
right,  and  we  do  not  advise  a  new  triaL 

In  this  opinion  Siorbs  and  HzMxaHy  JJ.,  cononned. 

A  new  trial  not  granted. 


IniBvr  IS  fiaooTiBASLB  AS  or  Bight  wmEBi  Moimr  has  Bmr  Unot 
SMiliim  ▼•  iVc^y**  AB'nb  63  Am.  Deo.  684.  note  680,  wliane  other  eaaw  an 

•oOeeted. 


TJtlet  v.  Smith. 

[9A  OomnonouT,  390.] 

WosDS  '*FAiLnro  CmouxaTAirois,*'  Used  nr  CojijfactiuUT  ImoLTSHV  Aof 
ov  1868,  axe  to  be  oonstmed  to  mean  the  closing  of  boalnaM  by  aa 
aTowed  and  deliberate  failure. 

BovA  FiDB  MoBaoAOx  or  bis  Pbopxbitt  Madx  bt  Ihsoltbnt  DiBTOBy  ia 
ignomnoe  of  his  insolrenoy,  not  with  the  intention  of  closing  his  bosi- 
nesB,  but  with  a  view  of  oontinuing  and  extending  it,  is  not  made  ^  la 
view  of  insolyency/'  within  the  meaning  of  the  insolvent  act. 

MouoAoa  18  HOT  Von)  fob  Wa5t  or  PoaaxssioN  Taxbzt  by  the  mort- 
gagee, where,  immediately  after  its  ezeeation,  the  mortgagor  and  mort- 
gi^oe  form  a  partnership  which  takes  pcesession  of  the  property  and 
with  its  avails  pays  company  debts.  After  the  company  tekes  possss 
sion,  in  sneh  a  case,  there  is  no  possession  left  in  the  mortgagee  npoa 
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whloh  to  niata  pnraiaptiaiiol  fnad*  under  the  goMnd  ■tatateof  tendr 
Qlent  oonToyaiicet. 

DSBT    SlOURXD    BT    MOBTGAOM    IB    SirvnGnZTTLT    DUOBIBBD    BT   ThKB 

WbBDS  in  tila  oonditioii  of  the  deed:  "Whereei  the  add  S.,  at  my 
psqaee^uid  for  my  aole  aooommodatioDy  has  agreed  to  indone  my  owb 
negotiable  paper*  and  bnamesa  paper  reoeived  by  me  from  othen  and 
aftaswaedU  by  me  negotiated,  to  be  made  within  two  yean  from  the  date 
hereof^  and  alao  to  become  my  aeourity  on  other  paper  from  time  to  time* 
the  whole  not  exceeding  in  amonnt  the  sum  of  sixteen  thooaand  doUan 
at  any  given  time  within  said  t^o  yean,  and  all  to  be  diaoonnted  by,  or 
reoeived  by,  and  payable  to"  certain  banks,  ''and  payable  at  said  banka, 
or  any  one  or  more  of  them,  or  otherwise;  and  the  said  S.  haa  alao  in- 
dorsed! for  me  and  become  my  aecoiity  on  anndiy  promissory  notea,  bilk 
of  esohang^,  and  other  negotiable  paper  which  haa  not  yet  oome  to  ma^ 
tnrity,  a  part  whereof  ia  dne  to  or  payable  at  one  or  mora  of  the  aald 
banks,  and  some  part  thereof  in  other  plaoea  not  remembered,  the  whole 
amoonting  to  about  sixteen  thoosand  dollars. " 

Bill  in  equiiy,  brought  by  the  pIainti£B9  as  tnuBtoes  of  the 
estate  of  Andxeir  Coe,  an  insolrent  debtor,  against  Henry 
D.  Sm]&,.AUred  ML  Bailey,  William  B.  Smith,  and  othecs. 
The  bill  pnyed  that  certain  mortgage  deeds  giTen  by  Coe  to 
Henry  D.  Smith  might  be  set  aside,  and  the  title  to  the  mort> 
gaged  property  Tested  in  the  plaintiffs.  Upon  the  oross-bills  of 
W.  B.  Smith,  and  of  Isaac  Boberts,  trustee  of  the  estate  of  A« 
M.  Bailey,  an  insolvent,  and  the  answers  of  the  other  defend- 
ants, the  cause  was  referred  to  a  committee,  who  found  the  facta 
therein,  whereupon  the  case  was  reserved  for  the  advice  of  this 
court.  Boberts,  in  his  cross-bill,  prayed  that  a  quitclaim  deed 
to  Coe  of  Bailey's  interest  in  the  estate  of  A.  M.  Bailey  &  Oo.^ 
which  was  embraced  in  one  of  the  mortgages  from  Coe  to  H. 
D.  Smith,  might  be  set  aside  and  the  title  to  the  same  be  vested 
in  him  as  trustee.  And  W.  B.  Smith,  in  his  cross-bill,  prayed 
that  an  agreement  to  form  a  copartnership  between  him  and 
Henry  D.  Smith  and  Coe  might  be  annulled,  and  an  account 
taken  of  the  transactions  connected  with,  and  the  property  fur- 
nished for,  such  copartnership.  The  material  facts  found  by 
the  committee  are,  that  on  the  fifth  of  December,  1854,  Coe 
was  carrying  on  one  business  by  himself  and  another  businesa 
as  a  partner  with  A.  M.  Bailey,  under  the  firm  name  of  A.  M. 
Bailey  &  Co.  The  mill  at  which  the  former  business  was  caiv 
ried  on  was  owned  by  Coe  individually,  and  the  mill  at  which 
the  latt»r  business  was  carried  on  was  owned  by  Bailey  &  Co« 
On  said  fifth  of  December,  Coe  executed  and  delivered  to  H.  D. 
Smith  a  mortgage  of  the  mill  owned  by  him  individually,  with 
the  real  estate  pertaining  to  it,  and  all  the  peiaonal  property  in 
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md  upcm  the  name,  to  seeore  the  mortgagee  lor  Bundqrlndone* 
mentB  and  acoeptanoeB  preyioiiBly  made  bj  hhn  far  the  mort- 
gagor,  and  for  like  indorsements  and  aoeeptanoes  af terwuds  to 
be  made  hj  Smith  for  him.  The  descxiption  of  the  debt  ae- 
enred  by  tUs  mortgage  is  stated,  in  substance,  in  the  last  puia- 
gmph  erf  the  sjllabns.  Coe,  by  the  permisflion  of  H,  D.  Smifli, 
remained  in  possesBion  of  the  property  ttns  mortgaged  imtQthe 
tinrteenth  of  December,  1854,  when  it  went  into  the'  hands  of 
Smith,  Goe&  Co.,  a  copartnership  formed  at  fliat  time.  Bntthis 
possession  was  not  permitted  by  H.  D.  Smith  for  the  propose 
of  concealing  the  existence  of  the  mortgage  or  the  tmnaf er  of 
the  properly.  At  the  time  of  the  execution  of  tiiis  mortgage 
H.  D.  Smith  indorsed  negotiable  paper  of  the  description  men- 
tioned in  the  condition  of  the  mortgage,  for  the  aooommodation 
of  Coe,  to  the  amonnt  of  two  hundred  and  twenty-fiTe  dollars. 
He  was  then  bound  by  indorsements  and  acceptances  pxeviously 
made  to  the  extent  of  about  foriy-two  thousand  dollars,  for 
which  he  held  partial  security  to  the  "talue,  as  was  then  sup* 
posed,  of  eleven  thousand  five  himdred  dollars;  and  he  after- 
wards assumed  other  liabilities,  as  indorser  or  acceptor  for  Coe, 
to  the  amount  of  two  thousand  six  hundred  dollars.  But  the 
mortgage  was  intended  to  be  a  security  for  sixteen  thousand 
dollars  only.  On  the  fifth  of  December,  1864,  H.  D.  Smith  was 
liable,  by  indorsements  or  otherwise,  upon  paper  drawn  for  the 
benefit  of  A.  M.  Bailey  &  Co.,  to  the  amount  of  about  twenty- 
two  thousand  dollars,  and  between  that  time  and  the  thirteenth 
of  December,  1864,  he  became  liable  for  them  in  the  same  man* 
ner  for  the  further  sum  of  about  two  thousand  four  hundred 
dollars.  On  the  thirteenth  day  of  December,  1854,  "William  B. 
Smitii,  H.  D.  Smith,  and  Coe  agreed  to  enter  into  a  copartner^ 
ship  under  the  firm  name  of  Smith,  Coe  &  Co.,  for  the  purpose 
of  carrying  on  the  business  which  Coe  had  previously  con* 
ducted,  and  also  the  business  which  had  been  canied  on  by  A. 
M.  Bailey  &  Co.  Large  profits  were  anticipated  from  the  busi- 
ness of  tiie  new  firm  by  all  the  members  thereof.  On  the  thir- 
teenth day  of  December,  1864,  A.  M.  Bailey  quitclaimed  to  Coe 
all  his  interest  in  the  real  and  personal  -ptoperij  of  A.  M.  Bailey 
ft  Co.  This  quitclaim  deed  was  given  to  enable  Coe  to  mort- 
gage the  property  therein  described  to  H.  D.  Smith,  for  security 
for  his  liabilities  for  A.  M.  Bailey  &  Co.,  and  to  put  that  prop- 
erfy,  subject  to  this  mortgage,  into  the  partnership  of  Smith, 
Ooe  &  Co.,  divested  of  Bailey's  interest  therein.  In  considera- 
tion of  the  execution  of  this  deed  by  Bailey,  Coe  assumed  to 
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pay  oertain  debts  of  Sailey,  amoimting  to  one  thousand  Atis 
bnndred  and  sixiy-thzee  dollars  and  fifty-one  cents;  and  the 
Smiths  guaranteed  the  fulfillment  of  this  obligation  of  Ooe. 
On  the  thirteenth  day  of  December,  1854,  Coe  execated  a  mort- 
gage to  H.  D.  Smith  of  the  property  which  Bailey  had  quit- 
claimed to  him,  and  on  the  same  day  this  mortgage  was  re- 
corded. This  mortgage  was  intended  to  secure  H.  D.  Smith  for 
certain  liabilities  which  he  had  incurred  for  A.  M.  Bailey  &  Co., 
amounting  in  all  to  fifteen  thousand  dollars.  On  the  same  day 
Coe  mortgaged  all  the  rest  of  his  property,  except  one  lot  of 
land  which  was  already  incumbered  for  nearly  or  quite  its  yalue, 
to  W.  B.  Smith,  for  security  for  debts  and  liabilities  to  the 
amount  of  eleven  thousand  four  hundred  and  sixteen  dollars 
and  thirty-fiye  cents.  The  conyeyances  made  by  Coe  on  the 
thirteenth  of  December,  1854,  embraced  all  the  property  of  Coe 
and  of  the  firm  of  A.  M.  Bailey  &  Co.  which  was  liable  to  exe- 
cution, except  the  property  mortgaged  by  him  to  Smith  on  the 
fifth  of  December,  1854.  For  eight  months  prior  to  this  time  H. 
D.  Smith  had  been  the  principal  accommodation  indorser  for  Coe 
and  for  A.  M.  Bailey  &  Co.,  solely  on  the  faith  of  their  promise 
to  keep  him  at  all  times  secured,  and  some  time  in  July,  1854, 
fhey  promised  to  give  him  a  mortgage  of  the  property  described 
in  the  deeds  of  December  5  and  13, 1854,  to  secure  him  against 
liabilities  which  he  had  then  incurred  or  that  he  might  thereafter 
incur,  as  their  indorser,  acceptor,  or  surety.  These  mortgages 
were  given  in  good  faith  in  pursuance  of  this  agreement.  When 
these  mortgages  were  giren,  Coe  was  hopelessly  insolyent.  A..M. 
Bailey  &  Co.  were  also  insolvent,  but  their  books  were  so  kept 
that  none  of  them  knew  of  his  or  their  insolvency.  H.  D.  Smith 
was  also  insolvent  at  that  time.  But  his  insolvency  was  solely 
occasioned  by  the  liabilities  he  had  assumed  for  Coe  and  for  A.  M. 
Bailey  &  Co.  Neither  Coe  nor  the  Smiths  ever  discliaxged  the 
obligation  to  pay  the  debts  of  A.  M.  Bailey  which,  on  the  thir- 
teenth of  December,  1854,  they  agreed  to  pay.  The  only  motives 
of  the  Smiths  in  entering  into  the  partnership  of  Smitii,  Coe  & 
Co.  were  to  insure,  by  reason  of  the  large  profits  expected  from 
the  business,  the  payment  of  the  debts  due  them  by  Coe  and  the 
extinguishment  of  the  liabilities  they  had  incurred  for  his  accom- 
modation and  for  the  accommodation  of  A.  M.  Bailey  &  Co.  At 
the  time  of  the  formation  of  the  partnership  both  of  them  were 
in  utter  ignorance  of  Coe's  insolvency,  and  had  no  knowledge 
of  the  liabilities  outstanding  against  him.  On  the  eighteenth 
of  January,  1855,  Coe  and  H.  D.  Smith  severally  made  assign- 
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ments  of  all  their  properly  for  the  benefit  of  their  erediton,  in 
aceordanoe  with  the  proTisiona  of  the  act  of  1868,  for  the  relief 
of  inaolTent  debtors.  When  the  properly  of  the  firm  of  Smith, 
Ooe  &  Oo.  was  attached  on  the  fonrth  of  January,  1866,  the 
partnership  was  dissolyed  at  the  request  of  W.  B.  Smith,  by 
the  mntoal  consent  of  the  partners,  and  notice  given.  The 
property  attached  was  held  by  the  officer  until  the  twentieth  of 
January,  when  it  was  delivered  to  the  plaintiffs  as  trustees  of 
Ooe.  After  the  dissolution  of  the  partnership,  none  of  the  part- 
ners intermeddled  with  the  property  except  W.  B.  Smith,  and 
he  did  bo  no  farther  than  was  necessary  to  preserve  it,  and  to  pay 
therewith  certain  debts,  which  were  fairly  incnrred  by  Hie  part- 
nership, and  for  which  he  supposed  the  property  was  lawfully 
holden.  Olaims  were  allowed  by  the  commissioners  of  Coe's 
estate  to  the  amount  of  about  one  hundred  and  twenty  thousand 
dollars,  in  favor  of  his  creditors;  the  commissioners  of  the  estate 
of  Bailey  allowed  about  twenty-seven  thousand  dollars  in  favor 
of  the  creditors  of  Bailey  and  of  A.  M.  Bailey  &  Co.  The  com- 
mittee also  took  an  account  of  the  moneys  received  and  paid  by 
W.  B.  Smith  after  the  dissolution  of  the  firm  of  Smith,  Coe  & 
Co.,  and  found  that  he  received  five  thousand  six  hundred  and 
foriy  dollars  and  seven  cents,  and  paid  out  two  thousand  nine 
hundred  and  three  dollars  and  twenty-two  cents,  to  which  no  ob- 
jections were  made  by  any  of  the  parties.  But  the  plaintifiii 
objected  to  the  allowance  of  two  thousand  two  htmdred  and 
seventy-eight  dollars  and  forty  cents,  paid  hj  him  on  sundry 
indorsements  and  liabilities  of  the  firm,  and  to  the  allowance 
of  one  hundred  and  fifty-eight  dollars  and  four  cents  for  prop* 
erty  purchased  for  the  firm.  W.  B.  Smith  also  charged  for  his 
services  in  collecting  and  paying  out  these  moneys  the  sum  of 
four  hundred  dollars. 

Duiton,  for  the  plaintifb. 

Welles  and  Carter,  for  H.  D.  Smith. 

Barnes  and  T.  C.  Perkins^  for  William  B.  Smitli. 

By  Court,  Ellswobth,  J.  The  important  question  presented 
b  this  case  is  whether  the  two  deeds  of  Andrew  Coe  to  Henry 
D.  Smith  of  the  fifth  and  thirteenth  of  December,  1864,  are  or 
are  not  fraudulent  and  void,  as  contrary  to  the  provisions  of 
the  statute  of  1868,  for  the  relief  of  insolvent  debtors.  The 
plaintiff's  insist  that  tliey  are;  that  the  deeds  were  made  by  an 
insolvent  person  with  a  view  to  insolven<^,  and  were  not  within 
the  seventh  section  of  the  act,  and  particularly  that  they  operate 
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kj  tmj  of  pnleEenoe  among  oreditorsy  and  moat  of  ooniae  b» 
beld  to  be  Toid  and  of  no  effect.  The  defendants,  on  tbe  other 
hand,  inaist  that  mere  inaolyenoy  which  is  safasequently  devel- 
oped does  not  malce  the  deeds  of  the  debtor  fraudulent  and 
void;  and  that  even  if  the  deeds  do  not  oome  within  the  ezoep* 
tions  in  the  seventh  section  they  axe  not  bad,  unless  they  were 
made  with  a  view  to  insolvency.  The  question  is  one  of  nune 
ihan  ordinaxy  interest,  since  it  is  important  in  itaelf ,  and  this- 
is  the  first  time  the  court  has  been  called  upon  to  construe  thir 
statute.  We  do  not,  however,  hesitate  as  to  the  determination 
to  which  we  should  come. 

Three  things  are  neoessaxy  in  order  to  maike  the  deed  of  an- 
insolvent  debtor  fraudulent  and  void  under  the  statute  of  1868: 
1.  The  grantor  must  be  in  failing  circumstances;  2.  The  deeA 
must  be  made  with  a  view  to  insolvency;  8.  The  deed  must  br 
made  with  intent  to  prefer  one  creditor  to  another. 

The  words  '*  failing  circumstances,'*  as  used  in  the  statntSy 
mean  more  than  actual  insolvency,  for  that  is  consistent  vrith 
an  honest  belief  of  the  insolvent  debtor  of  his  wealth  and 
prosperity;  the  words  would  sloem  to  imply  that  the  insolvent- 
is  about  failing  and  closing  his  afiiEurs  from  an  inability  to  con- 
tinue  in  business,  and  to  meet  his  payments;  to  hold  that  a- 
debtor  honesUy  pursuing  his  business,  believing  he  is  solvent, 
or  if  embarrassed,  hoping  to  extricate  himself  by  continued 
efforts,  and  with  that  view  buying  and  selling  in  the  usual 
eouzse  of  business — ^to  hold  such  a  person  to  be  a  banlorapt  within 
this  statute,  and  that  all  who  deal  vrith  him  deal  with  him  at 
their  peril,  if  it  should  turn  out  he  was  really  insolvent  at  the 
time  would  interrupt  all  business,  and  create  great  and  general 
alarm.  We  construe  the  words  of  the  statute  in  a  more  specific- 
sense,  to  wit,  the  closing  of  business  by  an  avowed  and  delib* 
erate  failure.  So  Judge  Story  construed  the  word  **  bankrupt,** 
under  the  bankrupt  law  of  the  United  States,  in  Arnold  v. 
Maynardy  2  Stoiy,  858.  He  says  it  describes  one  acting  in  con* 
teiaplaiion  of  actually  stopping  his  business  because  he  is  in* 
solvent  and  utterly  incapable  of  carrying  it  on. 

But  not  to  enlarge  on  this  point,  we  pass  to  the  second,  which, 
in  our  view,  is  entirely  decisive  of  the  case.  We  mean  the 
words  ''  in  view  of  insolvency.'*  What  meaning  shall  we  attach 
to  these  words?  They  appear  to  be  very  plain  and  pointed,  and 
we  cannot  doubt  that  they  are  important,  and  that  they  fully 
disclose  the  object  which  the  legislature  had  in  view  in  the  law. 
No  debtor  actually  failing  shall  be  allowed  to  conv^  away  hit 
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pa>fmkj  to  xnakB  pxefaiezioeB  aoaong  hiB  oradilocB.  Any  snob 
toaxmjaaute  made  'with  a  view  to  inaolTenoj  is  contmrj  to  ib» 
Btiiate,  and  is  utterly  Toid.  This  is  what  these  words  mesa, 
sod  they  mean  no  more.  Actual  insolreocy  is  not  enough,  for 
ibis  does  not  neeessarily  prove  any  partionlar  view  of  the  in« 
sohant  in  an  ordinaiy  sale  or  mortgage;  his  insolyenoy  may 
hare  nothing  at  all  to  do  with  it,  and  be  neither  the  cause  nor 
the  occasion  of  it.  It  is  bat  a  circumstance  to  be  taken  into  the 
aeeount  in  weighing  motiTCS,  and  although  it  may  work  a  kind 
of  preference,  yet  if  this  was  not  intended  by  the  parties,  if  the 
qito  ammo  was  wanting,  and  the  conveyance  was  bona  fiie^  and 
in  the  usual  course  of  business,  the  conveyance  is  not  contraiy 
to  the  language  or  spirit  of  the  statute.  It  has  been  claimed 
ttiat  a  oonveyance  to  a  homa  fde  grantee  is  liable  to  be  dedaxed 
void  if  made  by  an  insolvent  in  view  of  his  failure,  and  if  it  does 
not  come  within  the  cases  excepted  in  the  seventh  section  of  the 
act  This  is  a  point,  however,  upon  which  it  is  unnecessaiy  to 
eipcess  an  opinion  in  this  case. 

What  we  have  said  is  confirmed  by  decisions  under  the  late 
bmkrupt  low  of  the  United  States,  and  the  entire  later  decisions 
in  England  under  their  bankrupt  law.  In  Jones  v.  HowUmd^  8 
Hot.  877  [41  Am.  Dec.  625],  the  question  arose  under  the  late 
bankrupt  law  of  the  United  States,  which  contains  this  clause: 
''All  conveyances  or  transfers  of  property  in  contemplation  of 
faankrupt<7,  ^^^  '^^  ^®  purpose  of  giving  any  creditor,  etc.,  any 
pnfeience  or  priority,  etc.,  shall  be  deemed  utterly  void,  and 
a  fraud  upon  this  act; "  the  court  held  that  if  a  party  who  fears 
or  believes  himself  insolvent,  but  does  not  contemplate  stop- 
page or  failure,  and  intends  to  keep  on  and  make  his  payments 
and  transact  his  business,  hoping  that  his  affairs  may  be  there- 
after retrieved,  and  in  that  state  of  mind  makes  a  sale  or  pay- 
ment, vrithout  intending  to  give  a  preference,  and  as  a  measure 
connected  with  going  on  with  his  business,  and  not  as  a  meas- 
ure preparatory  to  or  connected  with  a  stoppage  in  business, 
such  sale  or  payment  is  not  void,  as  made  in  contemplation  of 
bankruptcy,  within  the  meaning  of  the  bankrupt  act  of  the 
United  States.  Hubbard,  J.,  in  giving  the  opinion  of  the  court, 
after  reviewing  the  cases,  says:  ''  In  view  of  all  the  authorities^ 
we  hold  the  law  to  be  this,  that  though  insolvency  in  fact  ez- 
ists,  yet  if  the  debtor  honestly  believes  he  shall  be  able  to  go  on 
in  his  boainess,  and  with  such  belief  pays  a  just  debt,  without 
a  design  to  give  a  preference,  such  payment  is  not  fraudulent, 
yioq(^  banknqptqy  should  afterward  ensue.    And  on  the  other 
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handy  if  the  debtor^  being  insolyent  and  knowing  his  ritaaiion, 
and  expecting  to  stop  payment,  shall  then  make  a  payment,  or 
give  security  to  a  creditor  for  a  just  debt,  with  a  Tiew  to  giving 
him  a  preference  over  the  general  creditors,  such  payment  or 
giving  security  is  fraudulent  as  against  the  creditors;  and  prop- 
erty that  is  transferred  in  making  such  payment,  or  giving  the 
security,  may  be  recovered  by  his  assignee.  The  whole  rests 
upon  the  intent  with  which  the  act  was  done,  and  the  intent  ia 
to  be  proved  as  a  fact.  In  Fidgeon  v.  Skarpe,  5  Taunt.  SM, 
Gibbs,  0.  J.,  says:  **  The  cases  in  which  the  doctrine  of  con- 
templation, in  cases  of  bankruptcy,  was  introduced  make  it 
depend  on  the  qiLo  animo.  In  Morgan  v.  BrundreU^  5  Bam.  & 
Add.  289,  Patterson,  J.,  says:  ''A  man  may  be  insolvent,  but 
yet  not  contemplate  bankruptcy;"  and  Parke,  J.,  says:  **  The 
meaning  of  the  words  '  in  contemplation  of  bankruptcy '  I  take 
to  be  that  the  payment  or  delivery  must  be  with  intent  to  pre- 
vent the  general  distribution  of  effects  which  takes  place  under 
a  commission  of  bankruptcy."  From  the  English  cases,  which 
are  all  collected  and  commented  upon  by  Hubbard,  J.,  we  de- 
rive this  rule,  and  we  think  it  is  the  true  one,  that  the  quj[>  ammo 
is  the  important  and  decisive  characteristic.  In  the  Matter  of 
Ahmo  Pearce,  in  the  district  court  of  the  district  of  Vermont^ 
repoi*ted  in  6  Law  Bep.  261,  Prentiss,  J.,  says,  in  speaking  of  a 
conveyance  by  a  bankrupt:  "I  think  it  must  appear  that  the 
debtor,  in  making  the  transfer,  though  he  did  it  voluntarily,  and 
while  in  fact  insolvent,  acted  in  contemplation  of  bankruptcy, 
t.  e, ,  in  anticipation  of  breaking  or  failing  in  his  business,  of 
oommittiDg  an  act  of  bankruptcy,  or  of  being  declared  a  bank- 
rupt, on  his  own  instance,  on  the  ground  of  inability  to  pay 
his  debts,  and  intending  to  defeat  the  general  distribution  of 
effecte  which  takes  place  under  a  proceeding  in  bankruptcy." 

It  was  contended  by  the  plaintiffs  that  a  man  must  be  sup- 
posed to  know  the  state  of  his  affairs,  and  to  have  acted  vdth 
reference  to  his  insolvency,  however  really  ignorant  of  the  tact, 
if  Bubsel^uent  developments  make  it  manifest  that  at  the  time 
be  was  in  fact  insolvent.  Hence  it  is  said  that  when  Coe  mort- 
gaged his  property  to  Smith,  he  did  it  in  view  of  his  insolvency 
and  failure,  and  with  intent  to  prefer  Smith  to  his  other  cred- 
itors, or,  at  least,  that  this  must  be  held  to  be  true,  however 
untrue  in  fact.  We  cannot  give  an  assent  to  this  course  of 
reasoning.  The  committee  expressly  find  that  the  parties  had 
no  knowledge  or  belief  of  the  insolvency  of  Goe,  and  that  his 
deeds  to  Smith  were  bonajide,  and  not  made  in  view  of  failing 
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ind  stopping,  but  with  a  view  to  the  continuanoe  and  extending 
of  bosiness  in  a  new  partnership  connection.  Were  the  inten* 
tion  of  Coe  otherwise,  and  not  bona  fide^  as  the  committee 
find,  bat  to  prefer  Smith  above  the  general  creditors,  or  if  the 
question  of  intention  were  open  for  our  review,  and  we  were 
decided  what  the  intention  of  the  parties  was  in  forming  a  new 
company  to  cany  on  this  business,  we  might  possibly  come  to 
a  different  conclusion  from  the  committee.  But  we  are  not 
permitted  to  do  this,  although  it  was  claimed  on  the  argument 
that  we  could,  and  so  we  are  concluded  upon  the  question  of 
quo  animOf  and  therefore  cannot,  as  matter  of  law,  against  the 
finding,  pronounce  the  deeds  to  be  void  as  a  fraud  on  the  insolv- 
ent law  of  this  state. 

The  third  thing  which  will  make  void  the  deed  or  assignment 
of  an  insolvent  debtor,  wherever  it  is  found,  is  the  intent  of  the 
grantor  or  assignor  to  make  a  preference  among  creditors  and 
prevent  an  equal  distribution  of  assets.  This  is  too  dear  to 
admit  of  any  question  whatever.  Equalily  among  creditors  is 
the  great  thing  aimed  at  by  the  legislature;  not  to  interfere  with 
sales  and  payments  in  the  ordinary  course  of  business,  nor  to 
prevent  debtors  from  paying  or  securing  their  creditors  with  a 
view  of  continuing  business.  Now,  we  look  in  vain  for  any  such 
purpose  or  intent  accompanying  the  mortgages  of  Coe  to  Smith, 
and  hence  those  instruments  are  not  void  in  view  of  the  statute. 

It  was  said  on  the  argument  that  those  deeds  are  fraudulent 
and  void,  under  our  general  law  of  fraudulent  conveyances,  for 
the  want  of  possession,  taken  by  the  mortgagee.  Assuming,  as 
we  must,  under  the  finding  of  the  committee,  that  the  mortgages 
were  bona  fide,  and  free  from  the  objections  already  commented 
upon,  that  there  was  no  covert  design  in  forming  the  company 
of  Smith,  Coe  &  Co.,  and  that  the  company  took  possession  of 
the  property,  and  with  the  avails  of  it  paid  company  debts  and 
assumed  company  liabilities,  we  do  not  see  any  force  in  the  ob- 
jection to  their  fairness  and  validity.  The  fact  of  Coe's  being  a 
member  of  the  new  company  cannot  make  any  difference,  since 
he  could  and  did  part  wiili  his  possession  to  them,  and  has 
given  the  creditors  of  the  company  a  good  and  valid  lien  on  the 
property  for  their  debts.  There  was  no  possession  left  in  Coe 
upon  which  to  raise  a  presumption  of  fraud,  under  the  general 
statute  of  fraudulent  conveyances. 

Another  claim  made  is,  that  the  deeds  are  void  under  our 
registzy  act,  because  the  debts  are  not  well  described  in  the 
condition  of  the  deeds.    Were  this  an  original  question,  it  would 
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-be  diflloiilt,  we  fhink,  to  sastein  ihe  deeds  agftiiiBt  fUe  objeo» 
Him,  bat  it  is  not;  and  altlioiigli  onr  early  deoiBionB  would  hold 
them  Toid  for  Tagaeness,  our  decisiona  for  the  last  ten  and  fif- 
teen years  have  gone  farther,  and  established  the  law  to  be  lib- 
eral enough  to  sustain  mortgages  quite  as  indefinite  and  Tague 
as  the  present.  Of  course  debts  not  paid  or  assumed  before  the 
general  assignment  of  Coe  would  not  be  seoared;  nor  any  debt» 
exceeding  the  sum  stated  in  the  condition. 

From  the  report,  it  appears  that  William  B.  Smith,  who  wasa. 
partner  in  the  company  of  Smith,  Ooe  &  Co.,  received,  as  saeh, 
from  the  personal  estate  conreyedto  the  company,  fire  thousand 
six  hundred  and  forty  dollars  and  seyen  cents.  The  company 
had  a  good  title  to  this  property,  if  the  views  already  ezpressDd 
are  to  be  considered  as  correct,  and  hence  William  B.  Smith  i» 
liable  to  account  for  it  as  a  partner,  only  for  the  benefit  of  the 
creditors  of  Smith,  Ooe  &  Co.  Upon  the  foregoing  premises,  it 
IB  agreed  that  he  is  entitled  to  charge  that  fund  with  two  thou- 
sand nine  hundred  and  three  dollars  and  seven  cents,  and  we 
think  he  may  charge  the  farther  sum  of  two  thousand  two  hun- 
dred and  seventy-eight  dollars  and  forty  cents  for  company 
debts  paid,  and  four  hundred  dollars  for  his  services,  and  may 
retain  company  property,  or  effects,  to  the  amount  of  one  hun- 
dred and  fifty-eight  dollars  more,  for  company  debts  yet  unpaid. 

We  advise  that  the  accounts  be  settled  on  these  prindples. 

Other  questions  have  been  made  and  argued  at  much  length, 
which  we  pass  over  as  not  material  to  the  final  disposition  of 
the  case. 

In  this  opinion  Stobbs  and  Hzhman,  JJ^  concurred. 


Sals  Madb  bt  Insolvent,  Who  Honxsilt  Belibvxs  Himhm  Abui  io 
OoHTXNUB  BuBiBiss,  in  payment  of  a  jiut  debt,  and  withoat  a  design  to  giTa 
a  preference,  ii  not  frandnlent  within  the  meaning  of  the  United  States  bank* 
rapt  act  of  1841:  Janet  t.  Howland,  41  Am.  Dec  025;  see  note  to  that  case 
for  other  cases  on  this  sabject 

Dbscbiftiok  or  Dbbt  Sboubxd  bt  Mobtoaox,  What  SvmcxBNT:  See 
MerrilU  ▼.  Swfft,  46  Am.  Dec  315;  Boody  v.  DavU^  51  Id.  2ia 

MXBXLT  LXAVntO  MOBTOAOED  PBOPXBTT  DT  POflSBSSIOir  OV  M0BiaAOOB» 

from  motives  of  kindness,  does  not  render  the  mortgage  invalid:  Jhmipa§  t« 
DaUan,  46  Am.  Dec  81,  note  85.  ' 

MoBTSAGB  TO  SiouBB  FuTUBB  Advab CBS  IB  Vaud:  See  Bamk  pf  Wkm  v. 
JIrcA,  49  Am.  Dec.  175,  note  177>  where  other  oases  are  oolleoted. 

Thb  pbivcifal  casb  ui  citxd  in  HtamXkUm  ▼.  i9tople»,  84  CJonn.  823;  and  la 
EaJl  v.  Cfaylor,  37  Id.  563,  to  the  point  that  conveyances  by  a  debtor  are  not 
within  the  insolvent  law  where  the  grantor  is  neither  in  faalbig  ciroomstaaosi^ 
wakes  them  in  view  of  insolvency;  in  Bloodgood  v.  Bnwittr^  85  Id.  480^ 
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io  llw  pioift  tlisl  tiitt  gMo  oKimo  with  whkb  a  oonreyaiiM 
Bvt  be  pfOTad  m  &  £a(Ot»  And  oaonot  be  inferred  or  pneumed  to  ezlti»  b j 
bfttvnoe  of  Uw,  eimtnry  to  the  fact;  In  CnmweU  r.  AUU.  25  Id.  812,  to 
the  point  that  a  mortgage  which  is  not  made  by  a  mortgagor  In  fidling  oir* 
eometanoee  ia  not  rendered  invalid  by  the  IneoWent  aet  of  1863;  and  in  Qntee- 
kiy  Bmmk  t,  Br^wtter^  80  Id,  868;  to  the  point  that  a  mortgnga  nada  8eMi 
/dtin  tlM  aanal  eonna  of  bonneee  ie  not  oontmy  to  ettlier  the  langnagt  or 
epfanl  o<  that  atatnte. 


MONTAGUB  V.  RlGHABDBOH. 

[M  Ocnononom ( MB>] 

Won)  "KacMMAET,"  ur  Oomraanour  Szatotb  BzsMRiao  vbom  Kaou- 
noar  Houbbhold  Fubnitubb  of  the  debtor,  while  it  eiolodea  aaporfln- 
itiaa  and  artidea  of  Inxmry,  fancy,  and  ornament^  embraoea  tlioae  thingi 
that  are  reqniaite  to  enable  the  debtor  not  merely  to  lire^  bat  to  live  in 
a  eoB venient  and  oomf ortable  manner. 

ftttsmrB  OF  OomBonaoT  EmcmNG  Cxhcaih  FftornRrr  of  Dfbtob 
iBOM  SjaoonOM  ia  a  remedial  one,  andlunringbeanpaaaadfarahnmaae 
pmpoae^  oogfat  to  be  liberally  oooatmed  in  fnrtheianoe  of  the  benevolaiit 
objeota  for  idiioh  itwaa  enacted. 

LkW    fiZKMFTIBO    FBOM    EXECUTION    KsOIflaABT    FUBHITUBa    OF   DbBTOB 

erempta  aoeh  artielea  as  are  neoeaaaiy  when  the  levy  la  made,  and  not 
marelj  thoae  that  were  neooaaary  when  the  law  waa  paaaedL 
WBErBBB  Afpabatdb  Gaixxd  IUhqx  n  Stots  or  not,  within  the 
iqg  of  the  atetnte  exempting  certain  properly  from  exeentlon«  ia  a  qi 
tion  of  fact  to  be  aobmitted  to  the  joiy. 

Imriflf  figainBt  the  dfifendantB  for  taking  and  canying  awaj 
certain  srticleB  of  hocuehold  farnitare,  fhe  proper^  of  the 
plaintiffy  and  claimed  by  him  to  beezempt  from  ezeoation.  The 
ImAb  neeeeaary  to  a  oorraot  nnderatanding  of  the  pointB  deoided 
aoe  stated  in  the  opinion. 

Bud,  Peck,  and  Sarriaon,  tot  the  plaintiH 

Baldwin  and  Blackman,  for  the  defendant. 

By  Court,  Svobbs,  J.  The  principal  qneetion  in  this  case  in- 
tehrea  the  ooixeotneaa  of  the  oonatmction  given  by  the  court 
bdow  to  the  statate,  which,  among  other  property,  exempts 
from  wanant  or  exeeotion  '*  bedding  and  honaehold  fnmitore 
nnnn— ly  for  supporting  life:''  B.  8.,  o.  1,  see.  179,  p.  112. 
The  jmy  irare  inatmeted  that  thia  proTision  exempts  only  such 
astideB  of  fnimtiize  aa  are  indispensably  requisite  for  support^ 
ing  the  lives  of  the  debtor's  family.  We  axe  of  opinion  that 
this  is  too  rigid  a  oonstmotion  of  the  phrase ''  necessary  for  sup- 
porting life;"  or  ratiier,  of  the  irord ''  necessary"  contained  in  it^ 
whaeh  ipoold  have  gitan  to  the  profision  the  same  meaning  il 
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the  Bncoeeding  words,  "  for  supporidng  life,"  had  been  omitted; 
sinoe  it  is  obvions  that  the  word  "  necessary"  would  imply  a 
necessity  for  some  particular  purpose,  and  that  could  only  be  the 
supporting  of  life.  It  was  accordingly  assumed  in  Davlin  y. 
Stone,  i  Cush.  859,  that  the  word  ''  necessary"  which  was  used  in 
the  Massachusetts  statute,  exempting,  after  an  enumeration  of 
some  specific  articles,  "  other  household  furniture  necessary  for 
the  debtor  and  his  family,  not  exceeding  fifiy  dollars  in  Yalue/' 
without  expressing  the  purpose  for  which  such  necessity  should 
exist,  implied  that  that  purpose  was  the  support  of  the  debtor's 
family.  The  inquiry  before  us  is  as  to  the  true  sense  in  which 
the  word  ''neoeasary  "  was  used  in  the  law  now  in  question.  On 
this  point  we  derive  no  aid  from  the  phraseology  of  the  former 
statutes,  in  relation  to  the  exemption  of  household  furniture 
from  legal  process.  They  differ  from  the  present  law  in  their 
arrangement;  but  otherwise  they  are  all  alike,  excepting  that  for 
the  word  "  upholding,"  which  is  used  in  the  ancient  statute,  the 
synonymous  word  ''  supporting"  is  substituted.  We  think  that 
the  torm  "  necessary  "  was  not  intended  to  denote  those  arti- 
cles of  furniture  only  which  are  indispensable  to  the  bare  sub- 
sistence of  the  persons  for  whose  benefit  the  law  was  designed, 
the  debtor  and  his  family.  According  to  such  a  limited  con* 
struction,  it  would  exclude  many  things  which  uniyersal  usage 
and  the  common  understanding  of  that  word,  in  reference  to 
this  subject,  have  pronounced  to  be  necessary  articles  of  house- 
hold furniture;  and  would  indeed  protect  merely  those  rude  con- 
trivances which  are  used  only  in  a  savage  state.  The  word  was 
obviously  used  in  a  larger  sense;  it  was  intended  to  embrace 
those  things  which  are  requisite,  in  order  to  enable  the  debtor 
not  merely  to  live,  but  to  live  in  a  convenient  and  comfortable 
manner.  It  however  excludes  superfluities  and  articles  of  lux- 
ury, fancy,  and  ornament,  as  remarked  by  Shaw,  C.  J.,  in  DavHn 
V.  Stone,  supra:  **  It  was  not  used  in  its  most  rigid  sense,  aa 
something  indispensable  and  without  which  the  debtor  cannot 
live,  but  something  so  essential  as  to  be  regarded  among  the 
necessaries,  as  contradistinguished  from  luxuries."  The  word 
<«  necessary  "  has  properly  and  frequentiy,  in  common  parlance, 
a  limited  and  qualified  signification,  and  indicates  means  for  the 
accomplishment  of  a  purpose,  which  are  reasonably  requisite  and 
proper  for  that  purpose  under  the  circumstances  of  the  case, 
rather  than  those  without  which  it  would  be  absolutely  impossi- 
ble for  it  to  be  accomplished.  And  such  is  the  sense  in  whioli 
it  would  be  commonly  used  and  understood  in  our  oommunifjf , 
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in  speakiiig  of  fnmiture  necessazy  for  sopportiiig  life,  or  neoet- 
laiy  for  housekeeping,  or  neceBsaiy  for  a  family.  In  tliia  sense 
the  word  was,  in  oar  opinion,  osed  in  the  act  in  question,  as,  in* 
deed,  it  is  in  many  others. 

The  exposition  of  this  term  by  Chief  Justice  Marshiill,  in  ref* 
erence  to  the  meaning  of  it  in  a  particular  clause  of  the  consti- 
tution of  the  United  States,  is  applicable  to  this  act.  He  says: 
"  Does  it  always  import  an  absolute  physical  necessity  so  strong 
that  one  thing,  to  which  another  may  be  termed  necessazy,  can*  ' 
not  exist  without  that  other?  We  think  it  does  not.  If  refer- 
ence be  had  to  its  use  in  the  common  affiurs  of  the  world,  or  in 
approTed  authors,  we  find  that  it  frequently  imports  no  more 
than  that  one  thing  is  conyenient  or  useful  or  essential  to  an- 
other. To  employ  the  means  necessary  to  an  end  is  generally 
understood  as  employing  any  means  calculated  to  produce  the 
end,  and  not  as  being  confined  to  those  single  means  without 
which  the  end  would  be  entirely  unattainable.  Such  is  the 
ehaiacter  of  human  language,  that  no  word  conyeys  to  the  mind, 
in  all  situations,  one  single  definite  idea;  and  nothing  is  more 
conmion  than  to  use  words  in  a  figuratiye  sense.  Almost  all 
compositions  contain  words  which,  taken  in  their  rigorous  sense, 
would  convey  a  meaning  different  from  that  which  is  obviously 
intended.  It  is  essential  to  just  construction  that  many  words 
which  import  something  excessive  should  be  understood  in  a 
more  mitigated  sense,  in  that  sense  which  common  usage  justi- 
fies. The  word  *  necessary '  is  of  this  description.  It  has  not 
a  fixed  character  peculiar  to  itself.  It  admits  of  all  degrees  of 
comparison;  and  is  often  connected  with  other  words  which  in- 
crease or  diminish  the  impression  the  mind  receives  of  the 
urgency  it  imports.  A  thing  may  be  necessazy,  very  necessary, 
absolutely  or  indispensably  necessary.  To  no  mind  would 
the  same  idea  be  conveyed  by  these  several  phrases.  *  *  * 
This  word,  then,  like  others,  is  used  in  various  senses;  and  in  its 
construction,  the  subject,  the  context,  the  intention  of  the  per- 
son using  it,  are  all  to  be  taken  into  view:"  MoOulloch  v. 
Mauyland,  4  Wheat.  316. 

The  statute  in  question  is  a  remedial  one,  and  being  passed 
tor  a  humane  purpose,  ought  to  be  liberally  expounded  in  favor 
of  humanity,  and  in  furtherance  of  the  benevolent  objects  for 
which  it  was  enacted.  The  interest  of  creditors  does  not,  as 
has  been  claimed,  require  a  greater  strictness  in  its  construction 
than  the  one  we  have  adopted,  on  the  ground  that  they  would 
otherwise  be  seriously  affected  in  regard  to  the  collection  of 
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iheir  debts.  The  low  was  prompted  by  an  enligbtened  Tiew  to 
the  interest  of  creditors,  as  well  as  of  debtors,  and  in  our  opin* 
ion  our  construction  will  adyance  the  interests  of  both,  while 
the  narrow  and  rigid  construction  contended  for  would  not  oper- 
ate  generally  for  the  benefit  of  either.  A  reference  to  the  de- 
cisions of  the  courts  in  the  other  states  upon  similar  statutes, 
some  of  which  are  in  their  terms  like  our  own,  will  show  that 
they  have  uniformly  &Tored  the  same  liberal  rule  of  oonstniction 
which  we  have  adopted:  Crocker  t.  Spencer,  2  D.  Chip.  68  [16 
Am.  Dec.  652];  LeaviUY.  Metcalf,  2  Yt.  842  [19  Am.  Deo.  718]; 
Freeman  y.  Carpenter,  10  Id.  486  [88  Am.  Dec.  210];  Richard- 
eony.  BumoeU,  10  Met.  606  [43  Am.  Dec.  460];  DavKn  y.  Stone, 
4  Gush.  869;  Peverly  y.  Sayles,  10  N.  H.  866. 

In  rogard  to  the  kind,  quantity,  and  quality  of  the  articles  of 
furniture  which  would  be  exempted  in  particular  cases  under 
this  law,  it  is  obyiously  impracticable  to  prescribe  or  specify 
them.  Each  case,  as  it  arises,  will  depend  on  its  own  peculiar 
circumstances,  and  present  the  question,  as  one  of  fact,  for  the 
jury  to  determine  whether  the  exemption  exists  according  to  the 
exposition  of  the  law  which  we  haye  giyen. 

We  do  not  concur  in  the  suggestion  that  this  law  exempts 
only  such  articles  as  were  necessary  at  ihe  time  when  it  was 
passed.  Some  articles  of  furniture  greatly  conduciye  to  conyen- 
ience  and  comfort,  and  proper  for  eyeiy  £unily,  haye  been  sinoe 
inyented,  and  others  which  would  then  haye  been  deemed  super* 
fluous  haye  now  ceased  to  be  so,  and  are  properly  considered  to 
be  necessary.  The  inquiry  is  whether  the  article  in  qnestiim 
was  necessary  when  it  was  leyied  on  by  the  creditor. 

On  this  point  there  should  be  a  new  trial. 

The  question  whether  the  apparatus  called  a  range  was  a  stow 
was,  on  the  conflicting  claims  of  the  parties  as  to  its  oharaetar, 
one  of  fact,  and  as  such  properly  submitted  to  the  juiy. 

The  question  of  eyidence  which  has  been  argued  before  us  ia 
presented  so  unintelligibly  on  this  motion  that  an  examination 
of  it  would  probably  serye  no  useful  purpose,  and  as  it  is  not 
necessaiy,  we  do  not  attempt  to  express  any  opinion  upon.it. 

In  this  opinion  Ellswobth  and  HnocAN^  JJ.,  concurred. 

Mew  trial  to  be  granted. 

Statutk  Exxxptiko  "  Toou  KieBsaABT  roa  Usual  Oooupatiov  **  b  not 
to  be  rMtrioted  to  tools  of  absolute  necessity,  but  Inclades  all  tools  resaon* 
ably  neciBBSsry  for  the  proseontion  of  the  debtor^  work  advantageoody  and 
naefally,  inolnding  aacb  new  took  as  he  may  have  made  or  aoqnirsd  whiob 
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ffe  better  adapted  to  the  proeeontion  of  hia  labor  tilan  thoae 
by  his  craft:  Heaiy  ▼.  BcUeman,  60  Am.  Deo.  94,  note  06,  where  other 
aie  collected.  Artielea  "  neoeasary  for  aiipportiiig  life"  are  not  reatrioted  to 
articlee  indispenaable  to  snbeiatenee,  but  inelade  thoae  of  oomfort  and  oon> 
venience:  Brjfon  r,  Tcwn  <^  Bna^fcrd^  60  Oonn.  253,  citing  the  principal 
can.  The  atatate  exempting  from  execntion  honaehold  fnmitore  ol  the 
debtor  ahoold  not  be  cooatraed  so  narrowly  aa  to  exempt  only  anoh  artielea 
u  were  neoeaaary  at  the  time  of  its  panage,  bat  ahoold  be  oonatmed  aa  ap» 
plying  to  artidea  neoeaaary  when  the  lery  ia  made  by  the  ereditori  Seeleif  t* 
QwSiim^  40  Id.  110,  citing  the  principal  caae. 

SzATUTK  EzsMPmro  Pbofxbtt  vbom  Exsoonov  oodld  bi  Lsbbbaiu 
Cobbkbuxd:  Fanen  ▼•  OZoat,  58  Am.  Deo.  272,  note  27S;  where  other 
aracoUeeted. 


Habtfobd  &  New  Haven  R.  R.  Go.  v.  Sjlokbos. 

m  Oommoraam,  Ui.] 

lb  CojumTUTB  OoHTRAor,  Pabtixs  thxbsto  m ubt  A8B1HT  TO  Samb  Tonra 
in  the  aame  aenae. 

Whsbx  Okb  Passt  to  ComBACT,  AnxR  Hi  DnoorvBBa  Migrami  on  Us 
part  aa  to  the  terma  thereof,  and  while  he  ia  oonaciooa  that  the  other 
party  haa  no  knowledge  of  the  miatake,  prooeeda  to  perform  hia  part  of 
the  contract,  anch  performance  ia  not  oondnaive  eyidence  of  hia  aaaeDl 
to  tiie  terma  of  the  contract  aa  nnderatood  by  the  other  party,  nor  doee 
it  pndnde  him  from  ahowing  that  there  waa  a  miatake.  The  qneatioB 
whether  or  not  he  aaaented  to  the  contract  aa  nnderatood  by  the  other 
party  ia,  in  anoh  a  caae,  merely  a  qneation  of  laot  to  be*  determined  by 
the  jnxy,  on  all  the^vidence  before  them.  The  faeta  and  drcametaneaa 
tiding  to  ahow  anch  an  aaaent  on  hia  part  are  not  entitled,  aa  evidence^ 
to  any  artificia]  effect,  bat  are  to  be  weighed  like  ordinary  droomatantial 
evldenoeu 

AssuMPSET  to  xeoover  the  price  of  tmnsporting  fdtj  thonaand 
laths  from  Middletown  to  Hartford.  It  was  prored  on  the  trial 
that  the  defendants  applied  to  the  agent  of  the  plaintiffs  at 
IGddletown  to  transport  from  that  place  to  Hartford  fifty  thon« 
fland  laths.  They  asked  him  what  the  freight  would  be,  and  he 
asked  them  how  many  bundles  there  would  be.  They  turned 
to  a  companion  who  was  with  them  and  asked  him  how  many 
bandies  that  would  make,  and  he  said  it  would  make  fiye  hun- 
dred bundles;  but  the  agent  understood  him  to  say  one  hun- 
dred bundles,  and  gave  them  the  price  of  the  tiansportation  of 
one  hundred  bundles.  The  defendants  agreed  to  pay  the  price, 
and  soon  after  left.  They  told  the  agent  they  wanted  him  to 
«tart  them  on  their  way  that  day.  When  the  laths  were  brought 
to  the  station  the  agent  peroeiTed  by  the  large  quantity  of  laths 
that  there  was  some  mistake,  and  sent  word  bj  the  teamstsr 
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who  bxonglit  the  laths  to  the  defendants  to  come  and  see  him 
about  the  matter,  and  that  there  was  a  mistake.  This  message 
did  not  reach  the  defendants,  as  they  had  abready  left  for  Hart- 
ford, where  they  resided.  The  agent,  feeling  bound  by  his 
promise  to  send  the  laths  that  day,  forwarded  them  to  Hartford 
on  the  first  freight  train.  The  plaintiffs  sued  to  recover  the 
usual  price  for  the  transportation.  The  other  faots  are  stated 
in  the  opinion. 

Hooker  and  Hawley^  for  the  plaintiffs. 

Botinson,  for  the  defendants. 

By  Court,  Stobbs,  J.  The  misunderstanding  by  the  plaint- 
iffs of  the  offer  which  was  made  by  the  defendants  in  regard  to 
the  quantity  of  laths  which  the  latter  proposed  to  have  trans- 
ported, and  which  was  in  form  assented  to  by  the  former,  pre- 
yented  that  meeting  of  the  minds  of  the  parties,  that  aggregoHo 
mentium^  which  was  essential  in  order  to  constitute  a  contract 
between  them;  and  such  assent  no  more  bound  the  plaintifiGei 
than  if  the  offer  had  been  made  by  the  defendants  in  a  language 
which  the  plaintiffs  did  not  understand,  through  an  interpreter 
who  had  falsely  translated  its  terms.  In  order  to  constitute  a 
contract,  it  is  necessary  that  the  parties  should  assent  to  it,  and, 
as  is  well  expressed  by  Mr.  Parsons  in  his  treatise  on  contracts, 
p.  899,  '*  {hey  must  assent  to  the  same  thing  in  the  same 
sense."  The  proposition  of  one  party  must  be  met  by  an  ao- 
eeptance  of  the  other  which  corresponds  with  it,  which  cannot 
be  the  case  when  the  proposition  is  misunderstood  by  the  party 
to  whom  it  is  made.  On  this  point  there  does  not  appear  to 
have  been  any  controversy  on  the  trial.  But  the  defendants 
daimed  that  the  act  of  transporting  the  laths  by  the  plaintiffs, 
after  they  discovered  the  mistake  that  had  occurred  in  making 
the  contract,  and  while  they  were  conscious  that  the  defendants 
had  no  knowledge  of  the  mistake,  constituted  in  law,  or  was  con- 
clusive evidence  of,  an  assent  by  the  plaintiffs  to  the  terms  of 
the  contract  as  understood  by  the  defendants  to  have  been 
agreed  to,  and  that  the  plaintiffs  were  therefore  precluded  from 
setting  up  that  there  was  any  such  mistake.  The  plaintiffs  in- 
sisted that  the  forwarding  of  the  laths  neither  constituted,  as 
matter  of  law,  nor  was  conclusive  evidence  of,  such  an  assent, 
but  that  it  was  in  connection  with  all  its  circumstances  only 
evidence  to  be  submitted  to  and  considered  by  the  juiy  on  the 
question  whether  the  plaintiffs  assented  to  the  defendants' 
terms.    The  court  below  charged  the  jury  in  conformity  with 
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the  daim  of  the  def  endanis.  In  this  we  think  ibere  was  exror. 
If  for  the  present  purpose  we-concede,  as  the  parties  appear  to 
have  done  on  the  trial,  that  there  would  be  no  legjU  objection 
to  the  consnmmation  of  the  oontraot  by  the  plaintiffs  by  an 
assent  on  their  part  to  the  terms  offered  by  the  defendants  given 
after  the  parties  had  tenninated  their  negotiation  respecting  it, 
and  finally  separated  without  any  further  treaty  on  the  subject, 
we  are  of  opinion  that  whether  there  was  such  an  assent  was 
from  its  nature  in  this  case  a  question  of  fact  merely,  to  be  de» 
termined  by  the  jury,  on  all  the  evidence  before  them*  An 
assent  to  an  offer  which  is  requisite  to  the  formation  of  an 
agreement  is  an  act  of  the  mind;  and  is  either  express  or  evi- 
denoed  by  circumstances  from  which  such  assent  may  be  in« 
fenred.  In  the  present  case,  it  was  neither  proved  nor  daimed 
that  there  was  any  express  assent;  but  certain  &ct8,  including 
the  forwarding  of  the  property  by  the  plaintiffs,  and  the  (Ai* 
cTunstanoes  attending  such  forwarding,  were  proved,  from 
which  it  was  proper  to  reason  that  an  assent  was  given  to  the 
defendants'  offer  by  the  plaintiffs;  and  such  reason  was  to  be 
submitted  to  the  jury,  whose  province  it  was  to  determine  their 
weight.  These  facts  and  circumstances,  however,  were  not,  as 
eyidence,  entitled  to  any  specific  or  artificial  effect;  they  were 
to  be  considered  simply  with  reference  to  their  natural  weight, 
like  ordinary  circumstantial  testimony.  We  are  aware  of  no 
role  of  evidence  or  principle  of  policy  or  justice  which  gives 
them  any  greater  force.  The  fact  that  the  plaintiflh  forwarded 
the  property,  if  unexplained,  would  certainly,  as  evidence,  be  a 
strong  one  on  the  question  of  assent;  but  to  hold  it  to  be  con- 
clusive on  that  point  might  produce  great  injustice,  since  it  was 
obviously  one  which  from  its  nature  was  susceptible  of  an  expla- 
nation which  would  clearly  repel  the  claim  that  it  was  intended 
to  evince  such  assent.  As  the  judgment  complained  of  must  be 
reversed  for  the  error  in  the  charge  below  on  this  point,  it  is 
unnecessary  to  consider  any  of  the  other  errors  assigned. 

The  superior  court  is  advised  that  there  is  error  in  the  judg* 
ment  complained  of. 

In  this  opinion  Ellsworth  and  Hdiicah,  JJ.,  concurred. 

Fun.  AND  Fbxi  Assist  to  CoirraACT  m  Nmusabt  to  make  it  bindingi 
See  Jman  v.  Toulmm^  44  Am.  Deo.  448,  note  4S3;  Johutan  v.  Feider,  32  Id. 
738.  In  order  to  make  a  contract  binding,  the  parties  mntt  aaeent  to  the  lania 
thing  in  the  eame  Moae:  People  v.  AudUor  Cfemtral^  17  MIoh.  183;  Danie  v. 
J9iMft,  28  Id.  436,  both  dting  the  principal  case;  see  also  Boffere  v.  OMer^ 
93Am.I>ec.  153. 
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Smteh  v.  Lewis. 

FOST  TO  OOMTBAOT  FOUITDED  OV  CkUMUURRXNT  CoHDIBEOn  flilMMIIH1 10  SB" 

OOTSB  VOB  Bbsaob  thereof  must  show  that  he  wae  ready  and  wfiUiig  to 
perform  hie  part  of  the  agreement. 
BouaAL  TO  Pkbiosm  his  Covskavts  bt  Om  Pabty  to  Ck>irntAor  loanded 
upon  mntnal  oonditione  will  exome  a  want  of  entire  and  aheolnto  prepara- 
tion by  the  other  party. 

VOLUSTAmY  AbBESOE  of  OhB  PaBTT  VBOIC  PLAOB  AmONXD  lOB  FkBffOEIf - 

AMOB  of  a  oontraot  la  equivalent  to  a  refunl  to  perform  on  hia  part,  and 
ezoDBea  the  other  party  in  raapending  preparationa  for  performance  on 
hia  part»  whenever  snoh  snspenaion  wonld  be  the  natual  e£Eeot  of  jnal 
and  reasonable  inferences  drawn  by  the  latter  from  such  absence  and  tts 
attendant  ouronmstances. 

SiaXAO  SZBOUTOBT  COMTRAOT  OAVITOT  M  DlSGHABOID  BT  SUUUTUBS^  Vwmr 


AcmoN  on  ooreziant  to  exchange  real  estate.  The  iSMta  ava 
aiated  in  the  opinion. 

L.  F.  Sobinsan  and  W.  D.  Shipman^  tor  the  plaintifli 

Eooher  and  FhiUeo^  for  the  defendant. 

By  Court,  Stobbs,  J.  The  parties  were  under  ooYenant  oUi* 
gations  to  exchange  real  estate  on  a  day  certain.  A  plaoe  of 
meeting  had  been  proTided  for,  by  verbal  arrangement,  as  tfaej 
resided  in  different  towns;  and  it  was  further  agreed  that  fhej 
should  together  proceed  to  an  attorney's  office,  where  the  neoea- 
sazy  oonyeyanoes  might  be  drafted  at  the  proper  time.  The 
plaintiff  repairs  to  the  place  in  question,  which  is  the  residenoe 
of  the  defendant,  in  another  town,  for  the  purpose,  honestlj 
entertained,  of  performing  the  contract.  The  finding  shows 
that  the  plaintiff  had  it  in  his  power  to  perform  (unless  pre» 
Tented  by  extraordinary  contingencies,  the  occurrence  of  which 
a  court  will  never  presume  or  imagine),  and  that  he  would  have 
performed,  had  the  defendant  presented  himself,  within  a  rea- 
sonable time,  to  receive  the  benefit  of  the  plaintiff's  acts.  The 
defendant  remained  absent  during  the  whole  day,  and  as  no 
excuse  is  offered  for  this  breach  of  duty,  we  are  compelled  to 
infer  that  it  was  intended  to  defeat  the  contract,  and  fraudulent 
That  it  was  a  refusal  is  conceded.  The  only  defense  set  up  is 
that  the  plaintiff  failed  to  finish  certain  formal  acts  of  prepara- 
tion, and  to  make  an  outward  manifestation  of  his  ability  to  the 
fullest  extent  possible.  It  seems  to  be  claimed  that  he  was 
bound  to  do  everything  towards  performance  that  the  defend- 
ant's absence  did  not  render  physically  impossible— that  the 
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ftlsence  exenged  no  oiher  defects  of  peiloimftiMe  ihsii  Okom 
niiich  it  was  impossible  for  him  to  have  snppHedy  wiiiioiit  th« 
the  defendant's  presence.  Sncli  a  claim  is  an  interposition  of 
extreme  technical  suggestions  against  the  requirement  of  com- 
mon honesty,  and  brings  to  mind  the  just  obsenration  of  Ix>rd 
Eenyon  in  a  similar  case:  Baiwscn  t.  Johnson,  1  East,  20& 
"Howeyer  technical  rales  are  to  be  attended  to,  and  in  some 
esses  they  cannot  be  dispensed  with,  yet  in  administering  jos- 
tioe,  we  mnst  not  lose  sight  of  common  sense;  and  the  common 
ganse  of  this  case  will  not  be  fonnd  to  militate  against  any  role 
of  law/'  At  all  erents,  however,  such  a  case  as  the  present,  or 
88  that  of  Cori  t.  Ambergate  eUs.  RaUway  Company,  6  Eng.  L.  & 
£q.  280,  might  have  been  decided  in  Lord  Kenyon's  time,  we 
eumot  bnt  think  that,  in  this  age,  a  conrt  would  be  slow  to 
overrule  the  principle  of  justice  recognized  in  the  latter  decision, 
and  which  we  have  endeavored  to  apply  to  the  present  action. 
It  is  not  claimed  that  a  tender  of  performance  is  necessazy  to 
entitle  the  plaintiff  to  a  recovery;  that  was  physically  impiacti- 
eaUe.  But  it  is  justly  said  that  the  proof  must  show  that  the 
plaintiff  was  **  ready  and  willing''  to  perform;  and  the  disposi- 
tion and  ability  being  proved,  the  only  remaining  objection  re- 
lates to  the  degree  of  preparation.  The  plaintiff  had  not  his 
money  in  his  formal  possession;  he  had  not  cleared  his  own 
estate  of  incumbrances;  and  had  not  prepared  the  title-deeds  of 
his  property;  all  these  preparations  he  had  suspended,  in  view 
of  his  arrangement  to  meet  the  defendant,  at  which  he  expected 
some  fEMsilities  to  be  furnished  by  the  defendant,  not  neoessaij 
hut  convenient  to  himself;  but  all  which  preparations  he  wa» 
aUe  to  complete,  and  would  have  completed,  if  the  defendant 
had  not  by  his  absence,  under  the  peculiar  circumstances  of  the 
ease,  induced  him  to  desist.  By  yielding  to  this  inducement,  it 
n  said,  he  has  defeated  his  own  right  to  a  recovery.  The  argu- 
ment is,  that,  although  the  plaintiff  was  naturally  and  rightfully 
convinced,  by  the  unexplained  and  evidently  contrived  abeenca 
of  the  other  contracting  party,  that  the  lattcor  was  determined  to 
break  the  contract,  and  was  thereby  dissuaded  from  the  nuga- 
toiy  and  superfluous  acts  of  taking  his  monej  into  his  manual 
possession,  of  procuring  the  release  of  mortgages  and  actually 
dmfting  and  acquiring  conveyance  of  his  own  real  estate,  he 
thereby  fell  short  of  his  duty;  that  there  is  a  legal  and  arbitrszy 
itindaxd  of  readiness,  which  is  not  to  be  affected  by  theabsenoe 
of  the  other  party;  that  the  legal  effect  of  absence  is  limited  to 
ttemereexeuseof  the  tender  of  performance;  that,  in  oases  like 
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ihe  present,  the  act  of  a  party  will  not,  as  his  dedaiation  would, 
justify  the  other  in  attaching  to  it  an  ordinary  and  natural  im« 
port;  that  the  act  of  absence,  no  matter  what  its  attendant  cir- 
cumstances, or  how  clearly  it  reveals  a  fraudulent  intent  to 
violate  a  contract,  has  a  limited  and  arbitrary  legal  efiTect;  and 
that  a  party,  who  by  such  conduct  actually  causes  another,  not 
unreasonably,  to  suspend  the  further  peiformance  of  his  con- 
tract, can  take  advantage  of  his  own  vrrong,  and  set  up  the  defect 
of  performance  as  a  breach  of  legal  dufy;  that  the  party  claiming 
to  be  excused  must  show  that  he  is  excused  by  the  law,  and  not 
by  the  other  contracting  parfy;  as  if  there  were  any  legal  duty 
under  a  contract,  which  the  parties  may  not  dispense  with  by 
their  own  voluntaiy  acts. 

Notwithstanding  some  confusion  in  the  decisions,  arising  from 
the  endeavor  of  courts  to  apply,  in  this  class  of  controversieB, 
the  principles  of  common  reason  and  justice  to  the  particular 
case,  we  have  been  unable  to  find  that  any  such  legal  and  arbi- 
traiy  standard  of  readiness  exists  as  is  thus  suggested,  or  that 
there  is  any  prescribed  legal  effect  to  the  willful  absence  of  a 
contracting  party  from  the  place  of  performance,  or  that  the  ex- 
tent of  necessary  preparation  may  not  vaiy  with  circumstances, 
and  the  attitude  of  the  other  party,  or  that  a  refusal  will  only 
excuse  from  such  covenant  duties  as  it  may  render  impossible 
to  perform.  On  the  contrary,  we  think  it  to  be  a  demand  of 
justice  that  a  willful  refusal,  with  which  a  willful  absence  is  con- 
ceded to  be  identical,  will  excuse  the  performance  of  all  acts, 
including  formal  acts  of  preparation,  of  which  the  refusal  fairly 
imports  a  renunciation  and  disavows  the  acceptance;  in  other 
words,  of  all  acts,  of  the  failure  to  do  which  the  premeditated 
conduct  of  the  other  party  is,  in  a  just  and  reasonable  sense, 
the  direct  and  undeniable  cause. 

In  the  case  above  referred  to,  Cofi  v,  Ambergale  etc.  Baiboay 
Co.,  a  party  had  covenanted  to  manufacture  and  to  furnish  the 
defendants  with  a  specified  quantity  of  certain  necessary  parts 
of  a  railway  track,  to  be  paid  for  on  delivery.  Before  the  con- 
tract was  completed  the  company  gave  notice  that  they  had  no 
occasion  for  any  more  of  the  articles  in  question,  and  should  not 
pay  for  them  if  forwarded.  No  more,  therefore,  were  manufao- 
tured  or  tendered,  and  a  suit  was  brought,  not  for  the  quantiiy 
delivered,  but  on  the  covenant  itself;  the  declaration  alleging  a 
readiness  and  willingness  to  deliver  the  residue  of  the  property, 
and  a  refusal,  on  the  part  of  the  defendants,  to  accept  it.  These 
allegations  were  traversed,  and  the  defendants  insisted  that  thiqr 
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had  manif esQ J  nerer  vafosed  to  aooept  {hat  idiioh  ooold  neriar 
baie  been  tendered  to  them,  and  that  the  plaintifBn  plainly 
were  not  "ready  and  willing''  to  deliver  goods  which  nerer 
had  been  in  ezistenoe.  And  they  might  have  argued,  as  is 
aigoed  here,  that  their  refosal  to  pay  for  any  more  artidee  did 
not  prerent  the  plaintifb  from  mannfactoiing  and  tendering  tiia 
raddne,  and  that  the  latter  should  have  done  this  before  aver- 
xing  a  readiness  to  perform  their  duly  under  their  special  con* 
tact.  The  conrt  were  thns  compelled  to  decide  whether  there 
was  any  technical  standard  of  readiness  to  be  adhered  to,  at  all 
BTents,  by  the  party  seeking  to  recoyer  upon  such  coyenants,  or 
whether  formalities  of  preparation  might  be  dispensed  with, 
after  a  refusal  by  the  other  parly.  Lord  Campbell^  in  justifying 
the  jury  in  finding  that  the  plaintiffs  were  ready  and  willing  to 
perform  the  contract,  emphatically  says: ''  In  common  sense,  the 
meaTiing  of  such  an  averment  of  readiness  and  willingness  mnst 
be  that  the  non-completion  of  the  contract  was  not  the  fault  of 
the  plaintiffs,  and  that  they  were  disposed  and  able  to  complete 
it,  if  it  bad  not  been  renounced  by  the  defendants.'*  The  de- 
fendants haying  insisted  that  they  did  not  prevent  or  discharge 
the  plaintiffs  from  furnishing  the  residue  of  the  property,  the 
eonrt  say  further:  "  May  I  not  reasonably  say  that  I  was  pre- 
vented from  completing  a  contract  by  being  desired  not  to  com- 
plete it?  Are  there  no  means  of  preventing  an  act  being  done 
except  by  physical  force  or  brute  violence?"  Andagain:  "'Dis- 
ehazge'  only  means,  like  *  prevent,'  that  the  act  of  the  plaintifBi 
was  the  cause  of  the  residue  of  the  chairs  not  being  delivered, 
and  of  the  contract  not  being  further  executed  or  performed." 

The  case  before  us  does  not  require  us  to  go  to  the  full  extent 
of  the  decision  just  cited.  In  that  transaction  there  was  a 
physical  impossibilily  of  completing  the  preparation  requisite 
to  constitute  an  absolute  ''  readiness"  on  the  last  day  of  per- 
formance; the  present  plaintiff,  had  the  defendant  appeared  at 
a  reasonable  hour,  could  have  perfected  his  preparations.  But 
from  the  English  decision  we  draw  the  important  inference  that 
a  refusal  of  one  party  to  perform  his  covenants  will  excuse  a 
want  of  entire  and  absolute  preparation  by  the  other.  The 
doctrine,  however,  was  not  new.  In  Jones  v.  Barldey,  2  Dougl. 
684,  one  of  the  concurrent  acts  to  be  performed  was  the  execu- 
tion and  delivery  of  an  assignment  of  an  equity  of  redemption. 
The  plaintiflw  averred  that  they  had  offered  to  execute,  and  ten- 
dered an  unexecuted  draft  of  such  an  assignment,  but  that  the 
defendant  absolutely  discharged  the  plaintiffs  from  executing 


IM  Smith  v.  LEwia  [Ckmiu 

f&6  aune«  or  aoj  ascdgnment  or  release  whaterer.  The  azga* 
meat  was  that  Qns  was  izuBufficient;  that  **  the  plaintifb  ought 
to  hare  done  eTeiything  thej  had  engaged  to  do,  as  &r  as  waa 
in  their  power,  without  any  oonoacrence  of  the  defendant;  thej 
might  haTe  ezeoated  a  release,  but  instead  of  doing  so  they  only 
tendered  a  draft  of  a  release/'  Lord  Mansfield  pronounced  th» 
judgment  of  the  court  '*  H  ever  there  was,*'  said  he  *'  a  dear 
case,  I  think  the  present  is.  *  *  *  The  question  is,  Was  theie 
a  sufficient  performance?  The  party  must  show  he  was  ready; 
but  if  the  other  stops  him  on  the  ground  of  an  intention  not  to- 
perform  his  part,  it  is  not  necessary  for  the  first  to  go  further, 
and  do  a  nugatory  act." 

We  are  called  upon  to  determine  simply  whether  the  volnn* 
tary  and  fraudulent  absence  of  the  defendant  was  such  a  refusal 
as  to  be  the  direct  and  reasonable  cause  of  the  plaintiff's  omis-^ 
sion  to  complete  his  preparations.  If  this  were  not  so,  he  would 
fftll  short  of  a  l^gal  readiness  to  perform.  If  it  were  so,  we  can* 
not  assent  to  the  claim  of  the  defendant  that  the  effect  of  such 
an  absence  was  only  to  dispense  with  such  acts  as  the  plaintiff' 
could  not  perform  without  the  defendant's  personal  presence. 
As  a  place  of  meeting  had  been  expressly  assigned,  and  an 
arrangement  had  been  made  for  completing  at  least  some  of  tho 
necessary  preparations  of  the  plaintiff  after  the  parties  should 
meet,  we  think  that  the  plaintiff  was  justified  in  concluding, 
after  waiting  until  the  latter  part  of  the  day,  that  the  defendant 
was  willfully  absenting  himself,  as  we  also  think  the  finding 
shows  the  fact  really  was,  and  meant  thereby  a  total  and  abso- 
lute refusal  to  execute  the  contract;  that  the  plaintiff  was  justi- 
fied in  treating  this  conduct  of  the  defendant  in  the  same  manner 
as  if  the  defendant  had  met  him  in  the  early  part  of  the  day, 
and  told  him  that  he  need  not  take  another  step  towards  tho 
consummation  of  their  agreement;  that  as  for  himself  (the  de- 
fendant), he  would  not  under  any  circumstances  perform.  Had 
this  been  done,  it  would  not  be  insisted  that  the  plaintiff  should, 
notwithstanding,  haye  proceeded  to  take  his  money  into  his 
manual  possession  and  remoye  the  incumbrances  on  his  land. 
We  think  that  the  defendant's  absence  was  the  cause  of  the 
plaintiff  suspending  his  preparations;  that  the  latter  acted  rea- 
sonably in  permitting  himself  to  be  operated  ui>on  hy  the  de- 
fendant's conduct  as  he  was,  and  in  drawing  the  inference  from 
it  which  he  did,  and  that  the  defendant  should  not  now  be  per- 
mitted to  set  up  a  defect  of  readiness  on  the  plaintiff's  part,  of 
whidh  he  was  himself  the  cause,  and  from  which  he  thereby  sk* 
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eased  and  dieohAZged  the  other.  In  shorty  we  do  not  SKoetioii 
the  idea  that  a  willful  absence  from  the  place  appointed  for  the 
completion  of  a  contract,  especially  when  it  is  previouslj  under- 
stood  that  a  part  of  the  preparations  are  to  be  tbete  made,  is 
eqmralent  only  to  a  waiver  of  tender  of  performance;  but  that 
it  cairieB  with  it  an  excuse  for  a  suspension  of  formal  prepara* 
tion^  whenever  such  suspension  would  be  the  natural  effect  of 
reasonable  and  just  inferences  drawn  by  the  other  party  from 
such  abfienoe  and  its  attendant  circumstances.  Such  would  be 
the  case  with  an  express  refusal;  there  is  no  just  reason  why  the 
conduct  of  a  party  should  not  bind  him  to  the  same  extent  aa 
his  words.  That  a  Toluntaxy  absence,  snob  as  we  axe  oonsider* 
ingy  has  a  greater  effect  than  is  assigned  to  it  by  the  defendanfa 
counsel,  is  apparent  from  a  case  cited  at  the  bar:  SatUktoorth  t. 
Sndlht  7  Cush.  891.  Upon  a  claim  made  that  the  money  to  be 
tendered,  in  fulfillment  of  a  contract  with  a  parfy  fraudulently 
absent,  should  have  been  counted,  and  that  for  failure  io  do 
this  the  demandant  had  not  done  all  that  was  necessary,  the; 
court  held  that  the  same  reason  which  excused  an  actual  tender 
was  a  sufficient  answer  to  the  other  objection  suggested,  although 
it  was  clearly  an  act  which  the  absence  did  not  prevent.  Hav- 
ing concluded  that  the  plaintitf  was  ready  and  willing  in  all 
particulars,  except  in  such  as  he  was  excused  and  discharged 
from  completing  by  the  fault  of  the  defendant,  we  think  him 
entitled  to  recover. 

As  to  the  other  point  in  the  case,  we  are  of  the  opinion  thai 
the  court  properly  refused  to  hear  evidence  relative  to  a  parol 
executory  discharge  of  a  sealed  executory  agreement.  What- 
ever modifications  may  have  been  permitted  by  courts  of  the 
old  common-law  maxim,  Unumquodque  ligamen  dissolvitur  eodem 
Kgamine  guo  ligatum  est,  and  whatever  may  be  the  extent  to 
which  the  courts  of  this  state  would  adopt  them,  we  are  not 
aware  that  any  case  of  high  authoriiy  has  permitted  a  mere  ver- 
bal agreement  for  the  release  of  a  covenant  under  seal,  without 
an  execution  by  the  cancellation,  or  surrender,  of  the  covenant 
itself,  to  operate  as  a  discharge  of  the  most  solemn  instrument 
known  to  the  law:  Richard  Godfrer/a  Case^  11  Co.  43  a;  Alden 
V.  Blagtie,  Cro.  Jac.  99;  FresUm  v.  Christmaa,  2  Wils.  86;  Edye  v. 
Waghom,  1  Taunt.  429;  Suydam  v.  Jones,  10  Wend.  180  [25 
Am.  Dec.  652];  Waggoner  v.  Colvin,  11  Id.  27;  Delacroix  v. 
Buddey,  18  Id.  71;  PhiU.  Ev.,  Gowen  &  Hill's  notes,  1479. 
It  is  dear  that  sealed  contracts  for  the  performance  of  future 
a^  would  be  of  little  avail  if  parol  testimony  could  be  received 
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to  show  fbat  the  parties  yerbally  agreed,  before  tlie  time  of 
performanoe  axiived,  to  dispense  with  the  obligations  of  the 
corenant. 
We  adTise  a  judgment  for  the  plainti£t 

In  this  opinion  Hikman,  J.,  concurred. 
EiXBWOBiH,  J.  I  delivered  a  concurring  opinion. 

Whuub  Qhb  Partt  18  If  or  Ablb  and  Rkadt  to  Pbbtobm  hii  part  of  a 
eoQtract,  the  other  party  may  consider  it  at  an  end,  when:  See  Omrtii  ▼• 
Blaitf  59  Am.  Deo.  257,  note  263,  where  other  cases  are  collected. 

Ir  Pkbiobkancb  or  Condition  or  Contraot  is  Prevbntbd  by  one  of 
the  parties  thereto,  the  other  party  is  thereby  ezoased  from  performanoe  on 
his  part:  Jones  v.  WtUber,  56  Am.  Deo.  557,  note  561,  where  other  cases  ara 
collected.  And  one  who  is  ready  and  offers  to  perform  his  part  of  the  con- 
tract may  maintain  an  action  against  the  other  party  who  refuses  to  perform 
his  part:  Bankin  v.  Darnell,  52  Id.  557,  note  558,  where  other  cases  are  col- 
lected. An  offer  to  perform  is  performance,  and  when  refused,  answers  to  a 
claim  for  damages:  CommiseUmere  qf  Kensington  y.  Wood,  49  Id.  582.  lo 
Armstrong  y.  TaU,  42  Id.  656,  it  was  decided  that  the  readiness  of  a  defend* 
ant  to  perform  in  an  action  for  breach  of  a  contract  for  the  delivery  of  certain 
com-shncks,  and  his  offer  to  make  delivery  whenever  the  plaintiff  would 
remove  them,  was  a  good  defense,  although  at  the  time  the  offer  was  made 
part  of  the  shucks  were  on  the  com. 

OvTEB  TO  Fervobm  ob  Do  Aot  Whigh  is  Pbbvbhted  by  the  par^ 
In  whoee  favor  performance  is  to  be  made  is  equivalent  to  a  performanoe: 
Hmni  V.  Tesif  42  Am.  Dea  659,  note  666,  where  other  caees  are  ooUeoted. 
lUa  case  came  again  before  the  supreme  courts  and  is  reported  In  25  Conai 
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Wm  or  Ebsob  Los  to  Ordxb  Awaboiko  Pbbuiptobt  MA2n>AiiTr8  by 
the  superior  oonrt,  though  not  a  judgment  at  common  law,  under  the 
proTiBion  of  the  Delaware  oonstitotion  conferring  on  the  court  of  errors 
and  appeals  "jurisdiction  to  issue  writs  of  error  to  the  superior  courts 
and  to  determine  finally  all  matters  in  error  in  the  judgment  and  pro- 
ceedings of  said  superior  court,*'  which  for  this  purpose  places  the  judg- 
ment and  proceedings  of  that  court  on  original  and  on  other  than  the 
eomxDon-law  grounds,  and  therefore  extends  the  jurisdiction  of  the  court 
hy  writ  of  error  to  judgments  or  decisions  in.  any  proceedings  in  the  su- 
perior court  of  a  final  character. 

min>A]IU8  WILL  HOT  LUB  TO  RbSIOBS  MiNIBTIB  TO  HI8  ClBBIGAL  RlOBTi 

ABD  FmffonoNS  where  he  has  been  wrongfully  excluded  therefrom  by 
the  trustees  and  congregation  of  the  church,  if  he  has  no  temporal  right 
bk  such  office,  and  there  are  no  fees  or  emoluments  attached  thereto  and 
dependent  on  its  exercise,  other  than  voluntary  contributions. 

M^BTiAinyg  LixB  roB  Entobobm im  or  Lxoal  Riobtb  onlt,  and  not  for 
those  of  a  purely  equitable  character,  nor  for  those  of  a  mere  spiritual  or 
eocleaiastical  nature. 

Onmni  or  Mikisteb  n  Mxrblt  Sfibitual  ob  Soolbsxastioal  Omos, 
where  no  temporal  right,  such  as  the  enjoyment  of  an  endowment  or 
emolument,  is  attached  thereto;  and  the  wrongful  exclusion  from  such 
an  office  does  not  Involve  any  legal  right  of  which  a  court  of  law  can 
take  jurisdiction.  But  if  any  temporal  right  Is  attached  to  the  office  and 
is  affected  by  such  exclusion,  a  legal  right  ii  involved;  and  if  the  law 
aflbrds  no  specific  remedy  therefor,  mandammi  will  lie  to  restore  him  te 
his  office  and  its  functions. 

IffAimAMPS  to  compel  the  defendant  church  and  its  truBtees  to 

admit  the  plaintiff,  as  elder  minister,  to  preach  in  said  church 

and  to  exaroise  a  pastoral  chaige  oyer  the  same,  with  all  the 

ur 


188       ITiaoN  Chubch  of  Africans  u  SANDEBa  [Delaware^ 

priTileges  and  ftmctiozis  of  elder  mixuster  of  said  churbh.  The 
defendant,  under  certain  articles  of  assodationy  became  a  body 
politic, under  an  act  enabling  religious  denominations  to  ap- 
point trustees,  who  should  be  a  body  corporate,  for  the  purpose 
of  taking  care  of  the  temporalities  of  their  respective  congre* 
gations,  and  as  such  passed  certain  regulations  or  discipline 
whereby  the  plaintiff  became  the  elder  minister,  in  virtue  of 
which  he  claimed  to  be  entitled  to  preach  and  to  exercise  all 
other  functions  of  such  office.  This  the  defendant  refused  to 
allow  him  to  do,  and  he  then  brought  this  proceeding.  An 
altematiye  mandamus  was  issued,  which  was  subsequently  made 
absolute.  Defendant  thereafter  moved  for  leave  to  amend  his 
return  to  the  alternative  writ,  which  was  refused.  At  this  stage 
of  the  proceedings  a  writ  of  error  was  sued  out.  Defendant 
then  submitted  a  motion  to  quash  the  writ  at  exror,  on  the 
ground  that  no  writ  of  error  will  lie  to  an  order  granting  a  per- 
emptory mandamus  and  refusing  leave  to  amend  the  return  to 
an  alternative  mandamus.  The  other  facts  necessaiy  to  an  on- 
derstanding  of  the  case  are  stated  in  the  opinion. 

D,  M.  Bates,  for  the  defendant  in  error. 

J.  Wales  and  WiUiam  H.  Bogers,  for  the  plaintiff  in  error. 

The  court  held  that  the  writ  of  error  would  lie  in  the  ease^ 
and  refused  the  motion  to  quash  it. 

Johns,  Ghancellor.  The  court  has  come  to  this  conclusion 
upon  what  it  considers  as  a  reasonable  construction  of  the  dauae 
in  the  seventh  section  of  the  sixth  article  of  the  constitution, 
which  provides  that  this  court ''  shall  have  jurisdiction  to  issue 
writs  of  error  to  the  superior  court,  and  to  determine  finally  all 
matters  in  error  in  the  judgments  and  jyroceedings  of  said  supe- 
rior court,'*  and  which,  for  this  purpose,  places  the  judgments 
and  proceedings  of  that  court  upon  original  and  on  other  than 
the  common-law  grounds,  and  extends  the  jurisdiction  of  this 
court  by  writ  of  error  to  judgments  or  deoisionB  in  any  proeeed- 
ings  in  the  superior  court  of  a  final  character. 

The  case  then  proceeded  on  the  writ  of  error  and  the  leoori 
from  below. 

By  Court,  Johns,  Chancellor.  The  pxeoeding  statement  of 
the  case,  exhibited  on  the  record,  certified,  and  sent  up,  presente 
the  questions  which  require  our  consideration  and  decision. 

The  first  and  most  important  is  that  of  jurisdiction.  For  the 
purpose  of  ascertaining  correcUy  whether  the  superior  court  had 
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award  the  writ  of  peremptozyfnandamus,  it  ia 
■azy  to  examine  and  nndentand  the  ohaxaoter  of  the  injmy  oom* 
plained  of  hj  the  petitioner,  and  the  remedy  which  he  haa  aonght 
to  obtain.  If  no  legal  right  has  been  yiolated,  there  can  be  no 
application  of  a  l^gal  remedy.  The  writ  of  mandamuB  is  a  legal 
remedy  for  a  legal  right.  The  petitioner  states  the  injury  to  be 
the  refasal  of  the  tmsteee  of  the  Union  Ohnxeh  of  Africans  in 
Wilming^n  to  admit  him  to  preach  in  the  said  oliiireh  whenever 
he  may  see  proper  so  to  do,  and  to  administer  the  ordinances  and 
discipline  thereof,  and  to  exercise  a  pastoral  chaige  over  the 
flame,  and  asks  the  aidof  thesecolarcoortby  writof  ffumcZamica. 
The  party  thus  seeking  the  interposition  of  the  dril  power  de- 
rives his  office  of  elder  minister  and  his  authority  to  discharge 
its  functions  exclusiTely  from  the  Ifothodist  church,  and  alleges 
that,  aooording  to  the  discipline  and  usages  of  said  church,  it  is 
his  duly  and  right  to  preach  in  the  said  Union  church  in  Wil* 
mington  whenerer  he  may  see  proper  so  to  do,  and  to  adminis- 
ter &e  ordinances  thereof,  and  to  exercise  a  pastoral  chaige  orer 
the  same.  The  right  to  the  office  and  its  functions  axe  both  ex- 
pressly stated  to  be  derived  from  ecclesiastical  authority,  and  can- 
not under  any  aspect  be  viewed  as  temporal  rights.  The  petition 
does  not  state  the  loss  of  any  tempoial  right,  or  allege  any  loss 
of  property  consequential  upon  his  being  refused  to  admission 
to  preach  in  said  church  or  exercise  the  said  spiritual  functions. 
It  does  not  appear,  from  any  i^egation  contained  in  the  peti- 
tion, that  any  temporal  legal  right  has  been  infringed,  or  that 
the  petitioner  haa  been  deprived  of  any  ecdemastical  or  temporal 
office.  The  only  matter  of  complaint  is  that  one  of  the  religious 
societies  over  which  his  ecclesiastical  authority,  derived  from 
the  conference,  existed,  refused  submission  to  its  exercise.  His 
office  and  functions  over  all  the  other  societies  remains  unaf- 
fected; and  no  doubt  the  pecuniazy  compensation,  derived  from 
a  common  fund  and  incident  to  the  office,  remains  unimpaired, 
for  no  loss  or  diminution  is  set  forth.  The  present  case,  there* 
fore,  ia  only  an  application  for  admission  to  the  exercise  and 
discharge  of  ecclesiastical  rights  and  duties  in  a  particular 
church,  exclusive  of  any  and  all  temporal  emoluments.  It  can 
only  be  regarded  as  asldng  the  aid  of  a  secular  court  to  enforce 
obedience  to  the  authority  of  the  conference,  a  body  exercising 
eodeaiastical  and  not  a  temi>oial  power.  If,  then,  I  am  correct 
in  the  view  taken  of  the  case  made  in  the  petition,  the  superior 
court  has  no  jurisdiction,  and  erred  in  awarding  the  writ  of 
mandamus. 
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But  it  has  been  supposed  that  the  act  of  incoxpoiationy  ia 
eonneotion  with  the  second  section  of  the  articles  of  associa- 
tion, sustains  the  jurisdiction  of  the  court,  and  authorized  the 
awarding  of  the  writ.  The  answer  to  this  is,  that  the  petition, 
reciting  and  relying  on  the  second  section  of  the  articles  of  as- 
sociation, made  the  whole  thereof  a  part  of  the  case,  and  ren- 
dered it  incumbent  on  the  court  to  consider  and  respect  all  the 
sections.  The  return  to  the  altemative  riumdamu^  sets  forth 
and  relies  upon  the  sixth  article,  which  excludes  all  ministexa 
from  admission  to  preach  in  the  said  Union  church  unless 
with  the  assent  of  the  trustees  and  a  majority  of  the  corpora- 
tion;  and  further  ayers  that  no  such  consent  was  giTen,  but  re- 
fused. 

The  superior  court,  in  awarding  the  writ  of  peremptory  mani' 
damus,  were  probably  influenced  by  the  English  decisions,  but 
after  a  full  and  thorough  examination  of  them,  I  haye  not  been 
able  to  discoTer  a  single  instance  in  which  relief  was  granted, 
unless  some  legal  or  temporal  right  was  inTolyed  in  the  case. 
It  is  unnecessary  here  to  review  them;  but  it  may  be  useful  to 
advert  to  an  important  distinction  which  cannot  be  disregarded 
when  our  attention  is  directed  to  such  precedents.  I  allude  to 
the  judicial  jurisdiction  in  govemments  having  an  established 
church,  whether  constitutionally  as  a  part  of  the  organic  law, 
or  tolerated  by  law:  in  such  it  may  be  proper  to  regard  the  per- 
son entitled  to  the  office  as  having  a  legal  right;  for  although 
conferred  ecclesiastically,  it  is  held  under  and  by  virtue  of  con- 
stitutional or  legal  authority.  In  England  the  Episcopal  church 
is  a  constituent  part  of  the  constitution,  and  has  a  legal  exist- 
ence. The  ecclesiastical  officers  hold  and  are  legally  seised  ol 
the  temporalities  of  the  church,  and  need  no  act  of  incorpora- 
tion for  such  purpose.  The  rector,  being  legally  entitled  to  the 
church  and  glebe,  when  deprived  or  dispossessed  may  be  re- 
stored by  a  writ  of  mandamus,  which  is  a  legal  remedy  for  a 
legal  right.  The  same  jurisdiction  has  been  exercised  under 
the  toleration  acts,  by  analogy,  in  favor  of  dissenting  churches 
having  an  endowment  by  deed,  through  the  intervention  of 
trustees;  when  the  ecclesiastical  office  entitled  the  occupant  or 
holder  of  the  office  discharging  the  services  and  duties  thereof 
to  temporal  emoluments,  for  the  purpose  of  protecting  the 
temporal  rights  incident  to  the  office,  the  secular  courts  granted 
the  writ  of  mandamiLa.  The  decision  in  the  case  of  Bex  v. 
Barber,  8  Burr.  1265,  sustains  the  view  I  have  taken,  as  ap- 
pears from  the  remarks  of  Mr.  Justice  Foster:  **  Here  is  a  legal 
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light.  Their  mimsterB  aie  toleiated  and  allowed;  their  light  ia 
eetabliahed  as  a  l^gal  right,  and  aa  much  as  any  other  legal 
rights/' 

In  all  conntrieB  where  the  chnrch  is  established  l^  law,  it 
may  be  consistent  with  pablio  policy  that  it  should  be  subject 
to  dyil  jurisdiction;  for  when  the  law  establishes  or  tolerates, 
a  state  of  dependence  is  the  legitimate  consequence.  In  Scot- 
land  we  lately  had  an  illustration  of  the  operation  of  this  prin- 
ciple in  their  system  of  an  established  church.  I  refer  to  the 
celebrated  Shathbogre  case,  which  resulted  in  the  formation  of 
the  Free  Chnrch  of  Scotland;  adopting  as  its  basis  the  Toluntazy 
principle,  for  the  express  purpose  of  bdng  emancipated  from  the 
control  of  secular  courts,  deriyed  from  precedents  consequent 
iqpon  the  connection  of  church  and  state. 

But  under  our  constitution,  which  declares  that  "  no  power 
shall  or  ought  to  be  Tested  in  or  assumed  by  any  magistrate, 
that  shall  in  any  case  interfere  with  or  in  any  manner  control 
the  rights  of  conscience  in  the  free  exercise  of  religious  wor- 
ship/' it  would  seem  a  reasonable  conclusion  that  all  ecclesi- 
sstical  offices  and  their  functions  must  necessarily  be  excluded 
from  the  jurisdiction  of  the  secular  courts. 

Bearding  the  whole  ecclesiastical  system  tmder  our  consti- 
tution aa  based  upon  the  yoluntary  principle,  it  can  have 
neither  legal  capacity  nor  existence,  and  therefore  incapable 
md  juris  of  haying  legal  rights  or  temporal  property;  hence 
the  necesBity  of  obtaining  acts  of  incorporation  to  create  a  cor- 
porate body,  or  constituting  by  deed  trustees,  for  the  purpose 
of  acquiring  and  holding  property  for  the  use  and  benefit  of 
churches;  but  the  church,  in  its  ecclesiastical  order  of  functions 
and  discipline,  remains  intact  and  free  from  the  dyil  and  secu- 
lar jurisdiction. 

It  appears  that  Eunkel  y.  TFtnantZfer,  4  Har.  k  M.  448  [1 
Am.  Dec.  411],  is  a  case  in  which  the  secular  court  exercised 
jurisdiction  on  the  ground  that  the  church  was  endowed, 
but  decreed  that  emoluments  which  depend  on  yoluntary  con- 
tribution are  not  sufficient  to  warrant  the  court  in  issuing  a  manr> 
dismics.  In  Towen  y.  BarreU^  1  T.  B.  188,  lectureship  not 
endowed,  mandamus  refused. 

Instances  haye  occurred  in  this  country  in  which  the  trustees 
of  Boman  Catholic  churches  haye  refused  to  admit  priests,  al- 
though appointed  and  authorized  by  a  Boman  Catholic  bishop, 
as  was  the  case  in  the  church  of  St.  Louis,  at  Bufiblo,  and  St. 
Uary'^  church  in  Philadelphia,  and  yet  recourse  was  not  had 
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to  the  dvil  anthoxitj;  nor,  as  &r  as  I  am  informed,  was  any  at- 
tempt made  to  enforce  the  ecclesiastical  anthority  by  the  writ  of 
mandamus.  That  church,  which  in  other  countries  has  so  long 
used  the  coercive  action  of  secular  courts,  well  knew  that  here 
it  would  be  fruitless  and  unavailing.  To  obviate  the  embarrass- 
ment experienced  from  lay  trustees,  recourse  was  had  to  the 
legislative  power;  and  in  several  of  the  states  application  was 
*made  for  such  acts  of  incorporation  as  would  vest  the  tempo- 
ralities of  the  church  in  the  bishop,  and  thereby  create  an  ecclesi- 
astical corporation  solely,  having  succession  independent  of  the 
laity.  Such  was  the  mode  of  relief  sought  by  the  Boman  church 
in  our  state,  which  was  defeated  by  the  passage  of  a  resolution 
declaring  them  entitied,  as  they  always  have  been,  to  the  same 
rights  and  privileges  as  all  other  religious  denominations.  From 
the  consideration  I  have  given  the  subject,  it  appears  to  me  that 
the  petitioner  failed  to  bring  his  case  within  the  jurisdiction  ot 
the  superior  court.  Being  of  that  opinion,  it  renders  itim- 
necessaiyfor  me  to  advert  to  the  other  questions  involved; 
therefore  I  conclude  the  judgment  of  the  superior  court,  ordei^ 
ing  the  peremptory  mandamTis,  ought  to  be  reversed  and  dedaied 
to  be  of  no  effect. 

MiLUOAV,  J.  I  concur  in  the  opinion  just  announced  by  the 
chancellor,  so  far  as  relates  to  what  I  conceive  to  be  the  main 
question  in  the  cause;  namely,  whether  the  writ  of  mandamus 
will  lie  in  any  case  to  restore  a  minister  to  his  clerical  rights 
and  functions  where  there  are  no  fees  or  emoluments  attached 
to  his  office.  With  regard  to  the  other  causes  of  error  that  have 
been  assigned,  namely,  the  insufficiency  of  the  return,  and  the  re- 
hearing l^  the  court,  after  the  rule  had  been  once  discharged,  I 
deem  it  unnecessary  to  consider  them,  as  the  groi^d  first  aUuded 
to  ought,  in  my  judgment,  to  control  the  decision  of  the  case; 
that  is,  that  the  writ  of  mandamus  can  only  be  resorted  to  for  the 
enforcement  of  a  legal  right,  and  not  for  those  of  a  purely  eccle- 
siastical character.  So  &r  as  I  have  looked  into  the  authorities, 
both  in  England  and  this  country,  they  fully  sustain  this  posi- 
tion; and  according  to  the  affidavit  of  the  relator,  the  present  is 
precisely  such  a  case.  The  facts  show  that  Ellis  Sanders,  al- 
though a  duly  constituted  preacher  appointed  by  the  yearly 
general  conference,  and  accepted  by  the  trustees  and  a  majority 
of  the  congregation  of  the  Union  Church  of  Africans,  under 
their  rules  of  discipline  to  occupy  their  pulpit,  was  not  entitied 
to  receive  any  fixed  stipend  or  salary  for  his  services.  Beyond 
the  voluntaiy  contribution  of  the  religious  society  for  which  h# 


Jane,  1855.]  Union  Chubgh  of  Africans  v.  SANDEsa     193 

officiated  as  pastor,  he  was  in  the  xeoeipt  of  no  pay»  emolimient» 
or  compensation.  If « then,  he  was  debarred  from  the  nse  of  anj 
right  or  privilege,  it  was  simply  of  his  right  as  elder  minister  to 
oooapy  the  pulpit  and  preach  to  the  congregation  constituting 
the  Union  Church  of  Africans,  and  not  of  any  legal  or  temporal 
rights.  To  restore  him  to  his  pastoral  functions  was  the  sole  ob- 
ject sought  to  be  attained  by  the  application  for  this  writ,  which 
unadyisedly  issued;  and  I  am  therefore  in  favor,  upon  tha 
ground  I  have  stated,  of  reversing  the  judgment  of  the  court 
below. 

HouBTOH,  J.  Concurring  in  the  general  conclusion  already 
announced  by  the  chancellor  and  Judge  MiUigan,  I  will  talra 
occasion  to  state  at  length,  and  more  fully  perhaps  than  may 
now  be  necessary,  the  grounds  of  my  opinion. 

The  court  below  appears  to  have  rested  its  decision  of  the 
case  mainly,  if  not  exclusively,  on  the  ground  of  the  insuffi- 
ciency of  the  defendant's  return  to  the  alternative  writ  of 
mandamus.  But  the  first  question  to  be  considered  is  the  suffi« 
eiency  of  the  case  presented  by  the  petitioner  in  his  affidavit, 
to  entdUe  him  to  the  redress  which  he  seeks  through  the  instru- 
mentaliiy  of  this  writ;  for  if  the  petitioner  had  no  legal  right, 
or  in  other  words,  no  right  which  a  court  of  law  could  recog- 
nize and  enforce,  to  be  admitted  or  restored  to  the  place  or  office 
in  question,  then  no  writ  of  mandamus  whatever  should  have 
been  ordered  in  the  case;  and  it  therefore  becomes,  if  such  was 
the  case,  wholly  immaterial  here  to  consider  whether  the  return 
was  insufficient  or  not. 

The  petitioner's  case,  as  stated  in  his  application  for  the  writ, 
is  to  this  effect:  that  he  is  a  duly  constituted  elder  minister  in 
the  church  in  question,  which  extends,  as  he  alleges,  into  sev- 
eral of  the  states  of  the  Union;  and  that  in  virtue  of  his  officeaa 
sach  elder  minister,  he  is  the  pastor,  or  minister  in  charge,  of 
a  religious  society,  incorporated  under  the  general  law  for  such 
poiposee,  by  the  name  of  the  Union  Church  of  Africans  in  Wil- 
mington in  this  state;  and  that  as  such  it  is  his  right  to  preach 
in  the  said  church  whenever  he  may  see  proper  to  do  so,  and  to 
administer  the  ordinances  and  discipline  thereof,  and  to  exercise 
a  pastoral  charge  over  it.  That  the  present  corporate  trustees 
of  the  church  have  forcibly  excluded  him  from  it,  and  have 
debarred  and  prevented  him  from  exercising  the  rights  and 
fonctions  appertaining  to  his  office;  and  that,  having  no  other 
legal  remedy  in  the  premises,  he  prays  the  court  to  issue  a  writ 
of  mandamu4i,  directed  to  the  said  church,  commanding  them  to 
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admit  him  to  preach  in  the  church  wheneyer  he  maj  see  proper 
to  do  80}  and  to  exerdse  the  lights  before  stated,  or  show  cause 
to  the  oontraiy. 

The  statement  of  facts  contained  in  his  petition  is  full  and 
particular,  and  he  sets  forth  at  much  length  such  portions  of 
the  constitution,  discipline,  and  usages  of  the  church  as  he  oon- 
ceiyes  to  be  necessary  to  establish  the  official  character  in  which 
he  appears  before  the  court,  and  the  ecclesiastical  rights  and 
privileges  which  he  claims  to  pertain  to  it.  But  it  contains  na 
allegation,  and  there  is  no  proof,  that  there  is  any  emolument  or 
compensation  of  any  kind  attached  to  the  office  of  elder  minis- 
ter  or  preacher  in  charge  of  the  church  in  question,  or  that 
there  is  any  temporal  right  or  benefit,  stipend  or  salary,  de- 
pendent upon  or  incident  to  it.  On  the  contrary,  it  condusiyely 
appears  that  the  claim  and  right  upon  which  he  relies  is  purely 
spiritual  and  ecclesiastical  in  its  nature,  and  that  it  involyes  no 
legal  or  temporal  right  whatever;  and  it  is  now  well  settied, 
both  in  this  country  and  in  England,  that  when  such  is  the 
case  mandarmia  will  not  lie.  It  was  so  held  in  the  case  of  Beat 
y.  Blooer,  2  Burr.  1043.  In  that  case  the  application  was  to 
restore  the  parly  to  the  office  of  curate  of  the  chapel  of  Oalton. 
The  chapel  was  endowed  with  lands,  and  the  curate  of  it  had  a 
stipend.  Lord  Mansfield,  in  deciding  the  case,  remarked :  '*  This 
is  a  mere  temporal  question; "  and  afterwards  added :  ''A  mandch 
mus  to  restore  is  the  true  specific  remedy  where  a  person  la 
wrongfully  dispossessed  of  any  office  or  function  which  draws 
after  it  temporal  rights,  in  all  cases  where  the  established  course 
has  not  provided  a  specific  remedy  by  another  form  of  proceed- 
ing." "Here  are  lands,"  he  also  remarks,  "annexed  to  this 
chapel,  which  belong  to  the  chaplain  in  respect  of  his  function;  *' 
and  adds,  by  way  of  conclusion:  "  Where  there  is  a  temporal 
right,  the  court  will  assist  by  way  of  mandamiLa^  because  it  is  a 
specific  remedy."  The  same  principle  was  affirmed  and  the 
same  distinction  recognized  in  the  subsequent  case  of  Rex  y. 
Barker,  8  Burr.  1265.  The  writ  in  this  case  was  to  restore  a 
Protestant  dissenting  minister  or  preacher  to  the  use  of  the  pulpit 
of  a  meeting-house,  which  had  been  deeded  in  trust,  together 
with  a  garden,  to  the  use  of  a  congregation  and  preacher;  and 
Lord  Mansfield  held  that  the  writ  would  lie  for  the  same  reason 
and  in  the  same  language  adopted  in  the  decision  before  cited^ 
that  "  where  there  is  a  temporal  right,  the  court  will  assist  hj 
mandamus."  He  speaks  of  the  "  endowment  of  the  pastorship,*^ 
and  afterwards  adds:  "Here  is  a  function  with  emoluments,  and 
no  specific  legal  remedy." 
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In  the  eaaes  abore  died,  the  writ  mm  granted  on  fhe  ground 
ihat  there  ivero  temporal  rights  or  emolnments  connected  with 
the  fnnction  or  ofBce.  I  shall  now  cite  a  few  cases  in  which  the 
writ  was  refused  because  there  wero  no  such  rights  or  emoln- 
ments  appurtenant  to  the  place. 

The  first  of  these  to  which  I  shall  refer  is  the  case  of  Be»  t. 
Biahop  of  Ixmdfm^  1  Wils.  11.  This  was  an  application  for  a 
writ  of  ffumAuiitcs  to  command  the  defendant  to  grant  a  license 
to  the  relator  to  preach  as  lecturer  of  the  parish  of  St.  Ann, 
Westminster.  There  were  no  emoluments  or  stipend  of  anj 
kind  connected  with  the  office;  and  after  taldngtime  to  consider 
of  the  case,  the  court  discharged  the  rule,  Lee,  0.  J.,  observing; 
"  It  appears  that  this  parish  has  no  fixed  stipend  for  a  lectorer, 
but  mmly  depends  upon  the  Toluntazy  contributions  of  the  in- 
habitants;  nor  does  it  appear  that  there  is  any  certain  custom 
as  to  electing  a  lecturer.  Therefore,  as  there  is  no  certain  cus- 
tom, nor  does  it  appear  that  either  of  these  persons  (the  claim- 
ants of  the  place)  have  the  demand  of  one  penny  from  any  par- 
ishioner, or  anybody  whomsoerer,  but  that  the  contribution  to 
a  lecturer  is  merely  Toluntary,  the  question  is,  whether  this  court 
will  at  all  interpose  in  this  matter;  and  we  are  of  the  opinion 
there  is  no  foundation  at  all  in  this  case  to  ground  any  right 
upon."  The  next  is  the  case  of  Bex  t.  Ghwrch'VHJirdenM  of 
Croydon^  6  T.  B.  718;  in  this  instance  the  application  was  for  a 
writ  to  admit  the  parfy  to  the  oflice  of  yestry  clerk  of  the  parish, 
but  there  were  no  fees  or  salary  annexed  to  it,  and  LordEenyon, 
in  discharging  the  rule,  rests  the  decision  on  this  ground,  among 
others. 

This  principle  of  law  has  also  been  clearly  recognised  and 
ruled  in  this  country.  The  case  of  Biwnhel  t.  WinemiUer^  4  Harr* 
k  If.  429  [1  Am.  Dec.  411],  is  a  leading  authority  on  that 
point.  There  the  object  of  the  writ  of  mandamuB  was  to  restore 
llr.  Bunkle  to  the  place  and  function  of  minister  of  the  congre- 
gation of  a  certain  church  in  Fredericktown,  and  to  the  use  of 
the  pulpit  thereof,  with  all  the  priyileges  and  advantages  apper- 
tuning  to  the  place  and  function. 

The  affidavit  alleged  that  he  had  been  duly  inducted  into  the 
possession  of  his  fnnction  of  minister  of  said  church,  and  the 
emoluments  thereto  belonging,  and  that  those  emoluments  con- 
sisted of  the  enjoyment  of  a  parsonage-house,  eighteen  cords  of 
wood  annually,  and  an  annual  salary  of  eighty  pounds  of  cur- 
rent  money.  The  case  was  sustained  by  as  able  counsel  as  the 
htr  of  M^land  has  produced,  Luther  Martin  and  William 
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Pincknejy  and  the  court  held,  after  full  axgnment,  that  a  irrit  of 
mandamus  would  lie.  Chase,  J. ,  in  deciding  it,  remarked:  "  The 
court  are  of  the  opinion  that  eyeiy  endowed  TniniRtier  of  any  aeot 
or  denomination  of  Christians  who  has  been  wrongf  uUy  dispos- 
sessed of  his  pulpit  is  entitled  to  the  writ  of  mandamus  to  be 
restored  to  his  function  and  the  temporal  rights  with  which  it  is 
endowed."  And  again :  ' '  The  office  or  function  of  minister  must 
be  endowed,  or  a  mandamus  to  restore  cannot  be  granted.  En- 
dowment does  not  necessarily  mean  that  lands  and  tithes  must  be 
annexed  to  the  living,  in  exclusion  of  any  other  means  of  support; 
but  a  stipend,  rent,  emoluments,  and  advantages  of  any  kind 
given  and  secured  to  the  minister  during  the  time  he  shall  offi- 
ciate as  minister,  as  a  compensation  for  his  services,  is  an  endow- 
ment; the  right  to  the  function  as  the  substance  draws  to  it  the 
emoluments  as  appertaining  to  it;"  and  concludes  with  this 
remark:  "  Here  there  is  a  function  with  emoluments,  and  unless 
the  court  interpose  and  grant  a  mandamus  to  restore  him  to 
his  pulpit,  and  the  use  of  the  church,  he  will  be  without  any 
specific  remedy  to  recover  the  pulpit,  and  without  remedy  to 
recover  the  emoluments  stipulated  to  be  furnished;  for  the  emolu- 
ments are  annexed  and  appurtenant  to  the  function,  and  unless 
he  is  restored  to  it,  he  will  be  without  remedy  to  receive  them." 
Upon  the  authorily  of  these  cases,  and  the  principle  which 
they  have  so  clearly  established  in  regard  to  this  writ,  I  am  of 
the  opinion  that  the  court  below  erred  in  entertaining  the  appli- 
cation of  Ellis  Sanders  for  a  writ  of  mandamus  in  this  case. 
There  is  no  endovnnent,  no  emolument  alleged  or  shown  to  be 
annexed  to  the  pastoral  charge  to  which  he  claims  to  be  entitled, 
and  from  which  he  complains  that  he  has  been  and  is  still  ex- 
cluded by  the  trustees;  and  as  there  is  no  temporal  or  legal  right 
shown  to  be  involved  in  the  matter,  and  as  it  appears  that  the 
only  right  which  he  asserts  in  regard  to  the  office  and  functions 
claimed  by  him  is  merely  an  ecclesiastical  or  spiritual  right,  it  is 
not  a  case  for  the  interposition  or  vrithin  the  jurisdiction  of  a 
court  of  law,  and  consequently  it  was  not  a  case  in  which  a 
writ  of  mandamus  should  have  issued  below.  For  it  is  not  the 
province  of  a  court  of  law  to  enforce  such  rights.  A  court  of  law 
cannot  enforce  a  merely  moral  or  a  purely  equitable  right,  moob 
less  a  merely  spiritual  or  ecclesiastical  right.  When,  however^ 
the  possession  or  enjoyment  of  a  temporal  right,  as  the  enjoyment 
of  an  endowment  or  an  emolument,  is  attached  to  the  ecclesiastical 
office  and  its  functions,  and  is  consequently  dependent  upon  the 
exercise  and  enjoyment  of  the  spiritual  right,  the  law,  out  of  the 


June,  1855.]  Union  Chubch  or  Africans  u  Sandeb&     197 

regard  which  it  entertains  for  the  temporal  right  and  benefit  d 
which  it  has  jorifldiotion,  will  interpose  by  mandamus  to  restore 
the  party  wrongfully  excluded  from  his  ecclesiastical  fonotions, 
where  he  has  no  other  specific  legal  remedy  for  the  temponl 
right,  to  prerent  a  failure  of  justice  in  this  respect,  which  would 
otherwise  occur.  I  would  simply  say,  in  addition  to  this,  that  I 
do  not  consider  that  the  fact  that  the  trustees  of  this  church 
were  incorporated  under  the  general  law  to  take  charge  of  the 
temporalities  of  the  church  affects  this  principle  of  law  as 
applicable  to  the  case.  I  do  not  deem  it  necessaiy  to  refer  to 
other  questions  which  were  raised  and  discussed  in  the  argument, 
as  the  principal  point,  which  I  haye  already  considered,  disposes 
of  the  whole  case.  I  am  therefore  of  opinion  that  the  proceed* 
ings  of  the  court  below  in  this  case  must  be  reversed. 

Habbdigtoh,  0.  J.,  dissented. 


Afpkal  OB  Wbit  or  Bbbob  Lus  on  Awabd  ov  Mamdaxus,  whkn:  See 
Pmekme^  v.  Benegam,  49  Am.  Dec.  592. 

Mandamus  Lus  to  Beinotatx  Endowbd  Mnrram  to  hit  fanctioa  And 
temponl  rightt:  See  Rynkd  v.  WinemiUer,  1  Am.  Dee.  411. 

Mandamus  Los  wbxbb  Pabtt  has  Sracino  Lsoal  Right,  end  the 
lew  ptoridee  no  other  epeeifio  legal  remedy:  See  People  ▼.  Brootfyn,  19  Am. 
Dec  602,  and  oMee  eited  in  note  £08;  Kmg  William  JutUeee  t.  Mmdm^,  21 
Id.a04. 
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[6  WuaoDA,  143.] 
AUMBCUn  OWVBD  BT   TwO    OB    MOBK    PaRTIB  ASM  n8ITA£LT  HbU>  BT 

Trbm  A8  TuTAim  IN  Common,  and  are  therefore  not  ordiiiarily  mibjeol 
to  the  law  of  partnership;  but  where  owned  by  partiee  who  are  oopart* 
nur%  doing  a  general  partnership  badneee,  they  are,  without  eTprea 
agreement  or  drcamstancee  showing  the  contrary,  partnership  property, 
and  within  the  jnrisdiction  of  the  ooort  of  chanoery  in  a  suit  by  ona 
partner  against  his  copartner  for  an  acconnting,  dissolution,  and  sale. 

Obsbb  Okantino  iNJCTNonoN  Bbstbainino  Dxfknbant  ibom  CoLUMmo 
Dbbts,  making  sales,  etc.,  is  proper  in  a  suit  for  a  dissolntioii  and  aa 
aooonnting  by  one  partner  against  his  copartner,  upon  motion  made, 
without  notice,  if  the  circumstances  shown  are  such  that  the  giving  of 
notice  might  in  all  probability  '*  accelerate  the  injury." 

BaonvsB  will  bb  ApponiTaD  bt  Court  ov  Chanobbt  to  settle  up  the 
affidrs  of  a  partnership  wheneTer  it  is  made  to  appear,  by  a  bill  filed  by 
one  partner,  that  there  is  a  breach  of  duty  or  a  TioUtion  of  the  agreement 
of  partnership  on  the  part  of  the  others. 

OoDBT  ow  Chanobbt  has  No  Powkb  to  Appoint  Bbobitbb  to  Cabbt  oh 
BuBiNBBB  of  a  copartnership.  Such  power  would  not  be  intended  by  aa 
order  ''to  take  change  of  the  steamer  Quincy,  to  prevent  injuries,  *  *  * 
to  repair  said  boat  so  as  to  put  her  in  condition  for  sale,  or  such  dispoai- 
tion  of  her  as  may  be  ordered  by  the  parties,  or  as  the  court  may  order. 
Theezpenseof  repair  and  the  like  to  be  repaid  by  proper  use  of  said  boat.** 

<hu>BB  Of  Salb  op  Pabtnbbship  Pbopbrtt  upon  a  dissolution  of  the  part- 
nership will  be  made  by  a  court  of  chancery  where  there  is  no  provision 
for  its  disposition  in  the  partnership  agreement. 

<Qhantino  OB  CoNTiNinNO  or  Injunctions  rests  in  the  sound  discretion  of 
the  court,  to  be  governed  by  the  nature  of  the  case,  and  an  injunction 
may  be  continued,  although  the  answer,  in  terms,  denies  all  the  ciroam* 
upon  which  the  equity  of  the  bill  is  founded. 
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Each  FABanB  bas  Lmr  ov  PitopoiTr  or  PASiraBflBV  for  tiM  amooBft 
of  his  intereit  in  the  puinanhip  •took*  and  for  ad-vmoes  made  by  him 
lor  the  QM  of  the  firm. 

Bill  in  equity  l^  one  Nelson  Hawlej  against  his  copartner, 
Heniy  Allen,  for  a  dissolution  of  the  partnershipy  for  the  appoint- 
ment of  a  reoeiveTy  for  an  injunction  restraining  Allen  from  in- 
terfering with  the  property  of  the  firm,  for  an  accounting,  and 
for  a  sale  of  the  property  aod  division  of  the  proceeds.  Hawlej 
«nd  Allen  entered  into  an  agreement  (which  is  set  out  in  full  in 
the  opinion)  to  purchase,  and  did  purchase,  a  steamboat  to  use 
in  fulfillinga  contract  with  the  United  States  in  carrying  the  mail 
for  the  period  of  four  years,  in  which  they  were  jointiy  interested, 
«nd  also  to  be  used  in  the  transportation  of  freight  and  passen- 
gers, of  which  boat  Allen  was  to  be  the  manager;  Hawley  had 
advanced  the  sum  of  three  thousand  dollars  to  Allen  for  the 
purchase  of  the  boat,  the  full  cost  of  which  was  fourteen  thou- 
sand six  htmdred  dollaifs.  The  boat  was  used  by  AUen  accord- 
ing to  the  tenns  of  the  agreement,  he  having  the  full  control  and 
management  thereof,  and  also  of  the  earnings;  complainant  was 
oompelled  to  and  did  sue  Allen  for  an  accounting  of  his  share  of 
the  boat  soon  after  the  purchase  was  made.  A  laige  sum  of 
money  was  received  l^  Allen  as  the  result  of  the  earnings  of  said 
boat.  The  term  of  the  contract  had  expired,  and  complainant  had 
demanded  of  Allen  a  settlement  of  their  a£Eairs.  Allen,  against 
the  objection  of  complainant,  moved  the  boat  to  the  state  of 
Oeorgia,  where  he  left  her,  and  where  complainant  was  oompelled 
to  pay  with  his  own  funds  a  claim  for  which  the  boat  had  been 
seised  under  a  writ  of  Jieri  facias.  The  court  granted  the  in- 
junction and  appointed  a  receiver.  An  order  was  granted  re- 
quiring a  sale  to  be  made  of  the  boat  and  the  proceeds  to  be 
distributed.  The  court,  by  an  order,  refused  to  dissolve  the  in- 
junction and  vacate  the  order  appointing  a  receiver,  from  all  of 
which  orders  this  appeal  is  taken. 

W.  O.  M.  Dawsand  21  J.  Eppes^  for  the  appellanL 

O.  8.  Mawldns,  for  the  appellee. 

By  Oourt,  Dufost,  J.  The  first  point  that  arises  in  this  cause, 
and  upon  the  dedsion  of  which  mainly  depend  many  of  the  po- 
sitions of  law  assumed  by  the  counsel  of  the  appellant,  involves 
the  inquiry  as  to  the  character  of  the  tenure  by  which  several 
individuals  may  hold  title  to  merchant  ships  or  steamboats;  in 
other  words,  the  relation  which  the  several  individuals  hold  to 
each  other  in  respect  to  the  ownership  of  that  particular  spedes 
of  property. 
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All  writers  upon  the  subject  of  commercial  and  maritime  law 
concur  that,  as  a  general  rule,  merchant  yessels  employed  in 
nayigating  the  ocean  (and  we  have  discovered  no  exception  in 
respect  to  steamboats  plying  on  the  waters  of  the  interior  rivera 
and  lakes)  are  held  in  tenancy  in  common,  and  not  in  joint 
tenancy,  and  thereby  withdrawing  that  particular  species  of 
property  from  the  operation  of  the  law  of  partnership.  In  con- 
firmation of  this  being  the  general  rule  on  the  subject,  it  is  laid 
down  in  the  books  that  "a  ship  is  a  chattel  of  which  the 
owners  are  possessed  as  tenants  in  common;  though  if  it  be 
conyeyed  to  them  at  one  and  the  same  time,  and  by  one  instru- 
ment, they  are  more  properly  joint  tenants  without  benefits  of 
Burviyorship:"  Collyer  on  Part.,  Perkins'  ed.,  sec.  1185. 

Judge  Story,  in  his  treatise  on  the  law  of  partnership,  section 
417,  concurs  in  the  doctrine  thus:  "Property  in  a  ship,"  says 
this  author,  "  may  be  acquired  by  two  or  more  persons,  either 
by  building  it  at  their  own  expense,  or  by  the  purchase  of  a 
part  thereof  of  the  sole  owner,  or  by  the  joint  purchase  of  the 
whole  of  another  person;  but  whether  acquired  by  a  joint 
building,  or  a  part  purchase,  or  by  a  joint  purchase,  the  parties, 
in  the  absence  of  all  positive  stipulations  to  the  contrary,  be- 
come entitled  thereto  as  tenants  in  common,  and  not  as  joint 
tenants.  In  this  respect  it  will  make  no  difference  whether 
the  title  is  acquired  at  one  and  the  same  time,  by  and  under 
one  and  the  same  instrument,  or  whether  it  is  acquired  at  differ- 
ent times  and  under  different  instruments."  And  to  the  same 
effect  are  all  the  adjudications,  both  in  England  and  in  this 
country:  DodingUm  y.  Edllet,  1  Yes.  sen.  497;  Ex  parte  Young,  2 
Yes.  &  Bea.  242;  Nicoll  y.  Mum/ord,  4  Johns.  Gh.  622;  Mumford 
y.  NiooU,  20  Id.  611. 

This,  however,  is  to  be  taken  as  the  enunciation  of  a  general 
rule,  and  not  as  a  universal  principle,  and,  like  all  general  rules» 
subject  to  exceptions.  In  this  the  authorities  all  agree.  Collyer^ 
in  announcing  the  rule,  limits  it  thus:  "  But  a  ship  as  well  as 
other  chattels  may  be  held  in  strict  partnership,  with  all  the 
control  in  each  partner  incident  to  commercial  partnership:'' 
Collyer  on  Part.,  Perkins'  ed.,  sec.  1186. 

Judge  Story  qualifies  the  doctrine  by  stating  it  to  be  so  '*  in 
the  absence  of  all  positive  stipulations  to  the  contrary:"  Story 
on  Part.,  sec.  417;  and  thereby  tacitly  admits  that  the  general 
rule  may  be  modified  by  the  contract  or  agreement  of  the  parties. 
Chancellor  Kent  also  recognizes  the  exception,  and  with  his  usual 
clearness  has  stated  the  distinction  between  part  ownership  and 
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partnenhip  in  fhis  species  of  property.  He  eays:  **  The  eases 
raoognize  the  clear  and  settled  distinction  between  part  owners 
and  partners.  Partnership  is  bat  a  tenancy  in  common,  and  a 
person  who  has  only  a  part  interest  in  a  ship  is  generally  a  part 
owner,  and  not  a  joint  tenant  or  partner.  As  part  owner  he  has 
only  a  disposing  power  over  his  own  interest  in  the  ship,  and  he 
can  oonyey  no  greater  title,  but  there  may  be  a  partnership  as 
well  as  co-tenancy  in  a  vessel;  and  in  that  case  one  part  owner, 
in  the  character  of  partner,  may  sell  the  whole  Tessel,  and  he  haa 
such  an  implied  authority  over  the  whole  partnership  effects  as 
we  have  already  seen.  The  yendee  in  a  case  free  from  fraud 
will  have  an  indefeasible  title  to  the  whole  ship.  When  a  per- 
son is  to  be  considered  as  a  part  owner,  or  as  a  partner  in  a 
ship,  depends  upon  circumstances : "  8  Kent's  Oom. ,  4th  ed. ,  see. 
45,  p.  154. 

In  Hardxng  t.  Foxcrofi,  6  Greenl.  77,  Mellen,  0.  J. ,  said :  < '  There 
may  be  a  partDcrship  as  well  as  a  co-tenancy  in  a  vesseL  When 
a  person  is  to  be  considered  as  a  part  owner,  and  when  as  a  part- 
ner in  a  ship,  depends  on  circumstances.  The  former  is  the  gen- 
eral relation  between  ship-owners,  and  the  latter  the  exception, 
and  it  is  required  to  be  shown  specially."  In  Philips  ▼.  Pur- 
ingkm,  15  Me.  427,  Bhepley,  J.,  remarks:  ''It  is  contended 
that  they  were  not  partners,  but  tenants  in  common  of  the  Tea- 
sel. Such  is  the  usual  relation  of  part  owners,  but  thej  may 
become  partners."  In  the  case  of  Lamb  t.  Dwrani,  12  Mass. 
54  [7  Am.  Dec.  81],  Parker,  C.  J.,  says:  "  Vessels  owned  by  a 
copartnership  are  certainly  effects  of  the  partnership,  and  not 
unfiequently  the  principal  effects.  Occasions  for  selling  them 
frequently  arise  in  the  course  of  business,  and  notwithstanding 
they  are  commonly  conyejed  by  an  instrument  under  seal,  they 
may  pass  l^  deUyery  only,  as  well  as  any  other  chattel,  so  faor 
as  respects  the  property  of  the  yessel.  No  exception  from  the 
authority  of  the  partner  relatiye  to  partnership  effects  can  be 
found  in  fayor  of  yessels;  and  there  seems  to  be  no  reason  for 
such  exception." 

Upon  theauthority  of  thedecisionin  the  caeeofJSv  poiitf  Toung, 
2  Yes.  k  Bea.  242,  which  was  decided  l^  Lord  Eldon,  and  the 
effect  of  which  dedsion,  according  to  Mr.  Oollyer,  was  to  oyermle 
Lord  Hardwicke's  opinion  in  the  case  of  Dodington  y .  HaUet^  1  Yes. 
sen.  497.  Ohancellor  Kent  decided  the  case  of  NicoU  y.  Mumfordf 
4  Johns.  Oh.  522.  In  deliyering  his  opinion  in  that  case  he  says, 
inallasion  to  the  decision  of  Lord  Hardwicke:  "  Idare  not  there- 
fore foUowa  case  which  has  neyer  had  effect,  and  has  been  so  an* 
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thoritatively  exploded.  The  eases  whioh  have  been  lefened  to  are 
in  point  against  the  allowance  of  any  partnership  daim,  or  tak- 
ing an  account  on  the  foot  of  any  partnership  in  the  yessel/' 

With  all  proper  deference  and  respect  for  the  opinions  of  Sir. 
Oollyer  and  Chancellor  Kent,  the  former  of  whom  asserts  that 
the  decision  of  Lord  Hardwioke  had  been  "  e^ressly  oyemiled, 
and  the  latter  that  it  had  been  ''anthoritatiTely  e^loded, 
we  are  inclined  to  think  that  the  language  used  in  respect  to  the 
effect  of  that  decision  is  too  strong.  The  language  adopted  by 
Lord  Eldon  in  delivering  his  opinion  in  the  case  of  Ex  parie 
Toung,  supra,  seems  to  us  expressly  to  decline  to  oyerrule  the 
case  of  Dodingkm  t.  HaU^y  mipra,  for  he  says:  ''The  diffi- 
culty in  this  case  arises  upon  the  decision  of  Dodingtan 
T.  Hallei,  by  Lord  Hardwicke/  which  is  directly  in  point. 
That  case  is  questioned  by  Mr.  Abbots  who  doubts  what  would 
be  done  with  it  at  this  day,  and  I  adopt  that  doubt.  The  case 
which  is  given  by  Mr.  Abbot  from  the  Register's  Book  is  a  dear 
decision  by  Lord  Hardwidce  that  part  owners  of  ships,  being 
tenants  in  common  and  not  joint  tenants,  have  a  right,  notwith- 
standing, to  consider  that  as  a  chattel  used  in  partnership,  and 
liable  as  partnership  effects  to  pay  all  debts  whatever  to  which 
any  of  them  are  liable  on  account  of  the  ship.  His  opinion 
went  the  length  that  tenants  in  common  had  a  right  to  make  a 
sale.  There  is  great  difficulty  upon  that  case,  and  the  indination 
of  my  judgment  is  against  it;  but  it  would  be  a  very  strong  act 
for  me,  by  an  order  in  bankruptcy  from  which  there  is  no  appeal, 
to  reverse  a  decree  made  by  Lord  Hardwicke  in  a  cause.  From 
a  manuscript,  I  know  that  it  was  his  most  solemn  and  deliberate 
opinion,  after  great  consideration,  that  the  contraiy  could  not 
be  maintained,  and  there  is  no  decision  in  equity  contradicting 
that."  In  the  note  of  Lord  Eldon's  judgment  in  Ex  parte  Bar- 
rtMm,  2  Bose,  78,  note,  the  languageattributed  to  him  is: ''  I  cer- 
tainly differ  from  Lord  Hardwicke,  but  I  hesitate  to  dedde 
against  his  deliberate  judgment  in  a  cause,  upon  a  petition  in 
bankruptcy.'' 

But  whatever  may  be  the  effect  to  be  given  to  Lord  Eldon's 
opinion,  it  is  very  certain  that  Chancellor  Kent,  who  based  his  de- 
cree in  the  case  of  Hiooll  v.  Mumford,  4  Johns.  Ch.  522,  upon  that 
opinion,  was  reversed  upon  a  review  of  that  case  in  the  court  of 
errors  of  New  York :  Mum/ord  v.  MooU,  20  Johns.  611.  It  is  not 
at  all  improbable  that  the  apparent  difference  which  seems  to  exist 
between  Lord  Hardwicke  and  Lord  Eldon  on  this  subject  has 
grown  out  of  a  misapprehension  of  the  extent  to  which  tha 
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former  intended  to  be  understood  as  haTing  gone,  in  his  deeimon 
of  ihecBseot  DodingUmT.  EdUd,  1  Yes.  sen.  497;  that  case  might 
rerj  well,  from  its  drcamstanoes,  have  been  decided  as  it  ivas» 
\fitlioutin  the  least  trenching  upon  the  doctrine  which  recogzuaes 
flie  distinction  between  the  rights  of  tenants  in  common  and  co» 
partners.  Spencer,  0.  J. ,  in  Mun^fbrd  t.  NiooU,  supra,  says  Lord 
Haidwicke  perfectly  understood  the  distincticin  between  a  ten- 
ancy in  common,  such  as  owners  of  different  shares  in  a  ship 
hsTe  among  themselyes,  and  a  joint  tenancy,  as  between  part- 
ners of  the  goods  and  stocks  in  trade.  He  meant  to  decide, 
and  did  decide,  that  a  subject  which  ordinarily  may  be  held  as 
a  tenancy  in  common  may,  by  the  acts  of  the  parties,  become 
to  be  held  in  joint  tenancy,  and  the  fact  of  the  agreement  to 
build  the  ship  at  their  joint  expense,  in  proportion  to  their 
shares,  and  the  agreement  to  fit  her  out,  manage,  and  victual 
her  for  the  sendee  of  the  East  India  Oompany,  formed,  in  his 
judgment,  such  a  community  of  interest  as  to  constitute  that  a 
partnership  transaction  in  relation  to  those  subjects,  and  thus 
a  specific  lien  was  acquired,  etc.  In  the  course  of  his  opinion. 
Chief  Justice  Spencer  further  remarks:  ''I  must  not  be  sup- 
posed to  overrule  the  distinction  between  partners  in  goods  and 
merchandise  and  part  owners  of  a  ship.  But  I  mean  to  say 
that  part  owners  of  a  ship  may,  under  the  facts  and  circum- 
stances of  this  case,  become  partners  as  regards  the  proceeds  of 
the  ship;  and  if  they  are  to  be  so  regarded,  the  right  of  one  to 
retain  the  proceeds  until  he  is  jMdd  what  he  has  advanced 
beyond  his  proportion  is  unquestionable." 

The  result  of  our  investigations  is,  that  as  a  general  rule  the 
several  owners  of  a  merchant  vessel  or  steamboat  hold  their  re- 
spective interests  as  tenants  in  common,  and  not  as  copartners, 
and  consequently  are  to  be  governed  by  the  rules  of  law  appli- 
cable to  that  species  of  tenure;  but  that  to  this  rule  there  may 
he  exceptions,  either  growing  out  of  the  express  agreement  of 
the  parties,  or  to  be  implied  from  the  nature  and  character-of 
the  business  or  adventure  in  which  they  may  be  about  to  en- 
gage- 

Applying  the  principle  to  the  present  case,  and  we  are  very 

clear'  in  the  opinion  that  the  appellant  and  appellee,  as  part 
owners  of  the  steamboat  Quincy,  held  their  respective  shares 
in  the  same,  not  as  tenants  in  common,  but  as  copartners. 

There  is  no  evidence  in  the  record  of  an  express  agreement 
between  the  parties  that  their  respective  interests  in  the  boat 
vere  to  be  held  in  strict  partnership,  but  originating,  as  these 
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interests  did,  out  of  a  copartnership  business,  and  being  subserr* 
ient  thereto  by  the  express  terms  of  the  agreement  entered  into 
between  them  in  reference  to  that  business,  we  do  not  see  how 
it  can  be  looked  upon  as  an  interest  outside  of  that  partnership. 
For  a  correct  understanding  of  our  views  on  this  point,  we  giye 
the  written  agreement  alluded  to,  in  hoc  verba^  which  may  be 
found  in  the  record,  and  noted  as  exhibit  A: 

'*  State  of  Florida,  County  of  Franklin.  This  agreement, 
made  and  entered  into  between  Henry  Allen,  of  the  state  aforesaid, 
and  Nelson  Hawley,  of  the  aforesaid  state,  and  county  gf  Gads- 
den,  witnesseth:  That  the  said  Henry  Allen  and  Nelson  Hawley, 
being  jointly  interested  in  a  contract  with  the  United  States 
for  carrying  the  mail  for  four  years,  commencing  on  the  first 
day  of  July  next,  upon  the  Appalachicola  riyer,  between  the 
city  of  Appalachicola  and  Chattahoochee  on  said  river,  known  as 
route  No.  8523,  all  in  the  aforesaid  state;  and  in  order  to  carry 
out  the  aforesaid  contract,  do  agree  that  the  said  Henry  Allen, 
on  his  part,  is  to  furnish  in  cash  the  sum  of  three  thousand 
dollars,  and  the  said  Nelson  Hawley,  on  his  part,  is  to  furnish 
the  like  sum  of  three  thousand  dollars;  and  it  is  further  under- 
stood and  agreed  that  the  said  money,  say  six  thousand  dollars, 
is  to  be  paid  into  the  hands  of  the  said  Henry  Allen,  and  he  is  to 
proceed  at  once  to  New  Orleans,  and,  if  necessary,  up  the  Mis- 
sissippi and  Ohio  rivers,  for  the  purpose  of  purchasing  a  suitable 
steamboat  to  carry  out  the  conditions  of  the  said  mail  contract, 
using  his  judgment  and  means  to  the  best  advantage  in  making 
a  selection  and  purchase  of  said  boat;  and  if  found  upon  exami- 
nation to  be  for  the  benefit  of  the  parties  interested  to  pay  more 
than  six  thousand  dollars  for  the  said  boat,  he,  the  said  Allen, 
shall  be  authorized  to  give  a  joint  note  for  the  balance  required, 
or  secure  the  parties  by  lien  upon  the  boat,  as  may  be  most  ex- 
pedient. All  necessary  expenses  occurring  in  purchasing  said 
boat  to  be  shared  equally  by  both  the  above-mentioned  parties. 
And  it  is  understood  and  agreed  that  Allen  is  to  have  command 
of  said  boat  or  boats,  at  a  reasonable  salary,  say  one  hundred 
dollars  per  month,  and  to  give  his  undivided  attention  to  the 
interest  of  the  contractors.  And  it  is  further  agreed  that  Daniel 
Fry  is  to  be  employed  in  the  capacity  of  engineer,  to  furnish  his 
own  second,  at  a  salary  of  one  hundred  and  thirty-five  dollars 
per  month  as  long  as  he  faithfully  discharges  the  duties  in  the 
above  capacity  to  the  satisfaction  of  the  master  of  the  boaL  In 
witness  whereof,"  etc. 

It  will  be  perceived  by  reference  to  this  paper  that  the  parties 
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had  become  ''jointly  intereeted  in  a  oontmct  with  the  United 
States  for  carrying  the  mail  for  four  years  "  upon  a  certain  mail 
route,  and  they  mntnally  agree  to  furnish  each  a  certain  amount 
cf  cash  for  the  puipose  of  purchasing  a  suitable  steamboat  "  to 
(-any  out  the  conditions  of  the  said  mail  contract."  It  is  also 
evident  from  the  terms  of  the  recital  in  the  written  agreement 
that  they  were  copartners  in  the  strictest  sense  of  the  term,  so 
far  as  the  contract  for  carrying  the  mail  was  concerned,  and  we 
find  it  imix)6aible,  upon  any  sound  principle,  to  view  the  steam- 
boat to  be  purchased  in  any  other  light  than  as  an  instrument 
to  carry  out  that  contract,  and  a  part  of  the  stock  in  trade.  The 
mail  contract  was  the  subject,  the  steamboat  the  mere  incident, 
and  therefore  subflerrient  thereto. 

But  should  we  be  in  error  on  this  point,  there  is  one  other 
view  of  the  subject  that  to  our  minds  is  unanswerable.  It  will 
be  remembered  that  the  cash  contributed  by  the  two  parties  in 
equal  portions  amounted  to  the  sum  of  only  six  thousand  dol- 
Lus,  and  that  the  entire  cost  of  the  boat  was  about  fifteen  thou- 
fiand  dollars. 

The  excess  of  cost,  as  is  made  to  appear  by  the  record,  was 
secured  by  a  lien  on  the  boat  (in  Tirtue  of  one  of  the  stipulationa 
of  the  contract),  and  the  same  was  eventually  paid  off,  and 
discharged  from  the  net  earnings  of  the  boat.  Now,  in  none  of 
the  authorities  cited  for  the  appellant  is  it  for  a  moment  doubted 
that  although  the  yessel  itself  may  be  under  the  operation  of  the 
strict  technicalities  of  a  tenancy  in  common  yet  that  the  pro- 
ceeds of  the  cargo  or  adventure  is  subject  to  the  law  of  partner- 
ship. If  this  be  so,  then  the  case  before  us  is  one  in  which 
partnership  funds  have  been  invested  in  the  purchase  of  a  cer- 
tain species  of  property;  and  it  is  only  necessary  to  refer  to  the 
books  to  see  the  effect  and  operation  of  such  a  transaction.  The 
discussions  which  have  occurred  in  respect  to  the  different  rules 
which  obtain  in  the  respective  cases  of  partnership  and  tenancy 
in  common  have  grown  out  of  the  conflicting  interests  involved 
m  the  administration  of  real  estate  which  had  been  purchased 
with  the  funds  of  the  partnership.  This  subject  was  very  ably 
discussed  by  Thompson,  J.,  in  the  luminous  opinion  which  he 
delivered  in  the  case  of  Laubai  v.  Nourse,  5  Fla.  860,  which  was 
decided  by  this  court  at  its  term  held  in  MariftTiTu^.  in  1853,  and 
the  conclusion  at  which  the  court  arrived,  after  an  elaborate  and 
critical  examination  of  the  authorities  both  in  this  country  and 
England,  was,  that  *'  although  such  an  estate  be  conveyed  to 
the  partners,  so  as  to  vest  in  them  a  legal  estate  as  tenants  in 
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common,  yet  in  the  absence  of  an  express  agreement,  or  circmn* 
stances  showing  an  intent  that  the  estate  is  to  be  held  for  the 
separate  use  of  the  partners,  it  will  be  considered  in  eqniiy  aa 
vesting  in  the  partners,  in  their  partnership  capacily,  subject  to 
an  implied  trust  that  they  shall  hold  it  until  the  purposes  for 
which  it  was  purchased  have  been  accomplished,  and  that  it  shall 
be  applied,  if  necessary,  to  the  payment  of  the  partnership 
debts/'  This  is  an  authoritative  exposition  of  the  law  as  it  at 
present  stands  in  this  state;  and  if  it  be  the  law  governing  real 
estate,  we  can  perceive  no  sound  reason  why  it  should  not  with 
greater  force  be  applicable  to  every  other  species  of  properly. 
The  counsel  for  the  appellant,  in  the  supplemental  brief  fur- 
nished to  the  court,  relied  further  upon  the  fact  that  the  com- 
plainant Hawley  in  his  bill  alleges  that  he  had  pr^ously  been 
compelled  to  resort  to  a  court  of  equily  to  compel  Allen  to  maka 
him  a  title  to  his  share  in  the  boat,  and  deduces  therefrom  the 
conclusion  that  the  interests  of  the  respective  parties  had  thereby 
been  severed.  It  is  a  sufficient  reply  to  this  argument  to  refer 
to  the  opinion  in  the  case  of  Loubai  v.  Notirse,  just  cited,  in  which 
it  is  laid  down  that  "  although  such  estate  be  conveyed  to  the 
partners,  so  as  to  vest  in  them  a  legal  estate  as  tenants  in  com- 
mon, yet  in  the  absence  of  an  express  agreement,  or  circum- 
stances showing  an  intent  that  the  estate  is  to  be  held  for  the 
separate  use  of  the  partners,  it  will  be  considered  in  equity  ai 
vesting  in  the  partners,''  etc. 

The  case  of  Fry  v.  Hawley ^  4  Fla.  258,  has  also  been  xefened 
to  as  an  authoritative  adjudication  of  the  point  now  under  dis- 
cussion. We  have  looked  very  carefully  into  that  case,  and 
think  that  the  counsel  has  misapprehended  the  extent  of  that 
decision.  The  point  now  under  consideration  did  not  arise  even 
incidentally,  and  it  was  therefore  unnecessary  that  it  should 
have  been  decided;  nor  do  we  find  in  the  opinion  even  a  dictum. 
which  would  support  the  assumption  of  the  counsel.  In  that 
case  the  court  only  decided  that  the  transaction  between  Hawley 
and  Fry  did  not  raise  a  partnership  between  the  three,  Allen, 
Hawley,  and  Fry  (there  being  no  privity  between  Hawley  and 
Fry),  and  left  the  question  as  to  the  relation  existing  between 
Allen  and  Hawley,  growing  out  of  the  terms  of  the  contract  for 
carrying  the  mail,  and  the  circumstances  connected  with  the 
building  of  the  boat,  wholly  untouched. 

Having  thus  determined  that  the  steamboat  Quinqy  is  to  be 
considered  as  partnership  property,  and  as  such  property 
within  the  jurisdiction  of  the  court  of  chanoexy,  it  now  only 
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mains  for  na  to  detenxune  upon  the  jnopriely  of  ibe  aafeial  in- 
terlocntozy  ordera  which  hare  been  entered  in  the  progress  of 
the  suit  now  pending  between  the  partLea;  and  which,  under  the 
proYision  of  the  statate,  hare  been  appealed  from  by  the  defend- 
ant below. 

The  first  order  mentioned  in  the  petition  of  appeal  is  the 
"order  granting  an  injunction/' 

The  bill  of  complaint  filed  in  this  cause  purports  to  be  by  one 
partner  against  his  copartner,  and  contains  the  nsoal  pxajer  for 
account  of  the  profits  of  the  boat,  and  that  she  be  sold,  which 
is  accompanied  by  the  further  prayer  for  the  appointment  of  a 
receiver ,  and  for  the  issning  of  a  writ  of  injunction  "  to  restrain 
the  said  Allen  from  further  possession  or  interference  with  said 
boat,  or  its  proceeds,  or  from  collecting  any  debts,  dues,  or  de- 
mands due  the  same,  or  from  selling  or  disposing  of  his  said 
part  of  said  boat."  The  bill  api>ears  to  hare  been  filed  on 
the  tenth  day  of  September,  1861,  and  the  writ  of  injunction,  in 
accordance  with  the  prayer,  granted  on  the  same  day,  but  not  exe- 
cuted until  the  elerenth  day  of  February,  1862. 

In  Adams'  Equily,  p.  641,  the  law  regulating  the  granting  of 
an  interlocutory  injunction  is  thus  stated:  *'  The  grants  of  the 
interlocutory  injunction  is  discretionary  with  the  court,  and  de- 
pends on  the  circumstances  of  each  case,  and  on  the  degree  in 
which  the  defendant  or  plaintiff  would  respectiyely  be  preju- 
diced by  the  grant  or  refusal."  And  again,  at  page  689:  "An 
injunction  is  granted  to  restrain  a  defendant,  so  long  as  tihia 
litigation  continues,  from  doing  acts  productive  of  permanent 
injury,  or  from  proceeding  in  an  action  at  law,  where  an  equiiy  is 
alleged  against  his  legal  right."  On  the  same  page,  the  author 
farther  remarks:  "  The  ordinary  mode  of  obtaining  this  injuno- 
tion  is  by  moving  after  notice  to  the  defendant;  but  in  particu- 
lar cases,  where  giving  notice  might  accelerate  the  mischief,  it 
will  be  granted  ex  parte  and  without  notice,  e.  g.,  in  cases  of 
waste,  or  of  negotiating  a  bill  of  exchange;  and  even  where  that 
special  ground  does  not  exist,  yet  if  the  act  to  be  prohibited  is 
such  that  delay  is  productive  of  serious  damage,  as  in  piracies  of 
copyright  and  patent,  an  ex  parte  injunction  may  be  obtained." 
Our  statute  provides  that  no  writ  of  injunction  or  ne  exeat  shall 
be  granted  until  a  bill  be  filed  praying  for  such  writ,  except  in 
the  special  cases,  and  for  the  special  causes  in  which  such  writs 
are  authorized  by  the  practice  of  the  courts  of  the  United  States 
exercifling  equity  jurisdiction;  and  no  writ  of  injunction  to  stay 
proceedings  at  law  shall  issue,  except  on  motion  to  the  court  or 
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judge,  and  reasonable  notice  of  such  motion,  previonalj  senred 
on  the  opposite  party  or  his  attomej,  eto. 

The  injunction  in  this  case  was  granted  on  motion,  and  it 
does  not  appear  that  any  notice  of  the  application  was  given  to 
the  opposite  party;  and  we  think  that  the  circumstances  sworn 
to  in  the  bill  made  it  just  one  of  those  cases  contemplated  by 
the  law  in  which  the  notice  might  be  disx)ensed  with,  viz.,  where 
the  very  giving  of  the  notice  might  in  all  probability  **  aooelerate 
the  injury." 

It  will  be  further  noted  that  the  peremptory  requisition  con- 
tained in  the  statute  above  cited  is  limited  to  applications  **  to 
stay  proceedings  at  law,"  and  in  all  other  cases  we  presume  that 
the  practice  of  the  high  court  of  chancery  of  England  will  pre- 
vail where  it  does  not  conflict  with  the  rules  of  court.  Upon 
an  examination  of  the  record  (for  we  had  no  alignment  from  the 
counsel  on  this  matter  of  the  appeal),  we  do  not  find  any  error 
in  the  order  granting  the  injunction,  and  do  therefore  affirm  the 
same. 

The  second  ground  of  appeal  is  from  the  **  order  appointing 
the  receiver."  The  law  in  regard  to  the  appointment  of  a  re- 
ceiver in  suits  between  copartners  is  laid  down  thus  by  Adams 
in  his  work  on  equity:  "  The  first  step  is  that  the  partnership 
debts  should  be  ascertained  and  the  assets  applied  in  their  dis- 
charge. If  the  parties  cannot  agree  on  the  intermediate  man- 
agement whilst  the  process  of  dissolution  is  going  on,  a  receiver 
may  be  appointed  to  conduct  it.  But  the  court  cannot  perma- 
nentiy  carry  on  the  business,  and  will  not,  therefore,  appoint  a 
receiver,  except  with  a  view  to  getting  in  the  e£Eects  and  finally 
winding  up  the  concern:"  Adams'  Eq«  437. 

Golljer  says:  '*  Where  a  dissolution  is  intended,  or  has  already 
taken  place,  a  court  of  equity  will  apx>oint  a  receiver,  provided 
there  be  some  breach  of  the  duty  of  a  partner,  or  of  the  contract 
of  partnership:"  Colljer  on  Part.,  Perkins'  ed.,  354.  In  New 
York  it  is  a  matter  of  course  to  appoint  a  receiver,  if  the  parties 
cannot  agree  among  themselves  as  to  the  disposition  and  con- 
trol of  the  property,  upon  a  bill  filed  by  one  of  the  partners  to 
close  up  the  partnership  concern :  Martin  v.  Van  Schaiok^  4  Paige, 
479;  Innes  v.  Lansing,  7  Id.  683. 

So  a  receiver  will  be  appointed  as  a  matter  of  course  where 
either  partner  has  a  right  to  dissolve  the  partnership,  and  the 
artiohm  of  partnership  do  not  provide  for  the  settiement  of  the 
ooii(  ( I'll,  upon  a  bill  filed  for  that  purpose:  Law  v.  Ford,  2  Paige, 
dlO     ^1  Ship  V.  Hanoood,  2  Swanst.  686,  note,  a  receiver  was  ap- 
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pointedof  the  farewexy.  It  was  ordered  that  it  ahoiild  be  lefened 
to  the  master  to  appoint  a  proper  person  to  be  a  receiver  of  the 
stock,  goods,  etc.,  of  the  breweiy  trade,  and  the  debts  dae  the 
partnership;  and  in  the  mean  time  that  the  defendants  be  re- 
strained from  alienating,  disposing  of,  or  removing  any  of  the 
utensils  or  dead  stock  belonging  to  the  trade:  Collyer  on  Part. 
354,  note  4. 

A  receiver  was  appointed  of  a  steamboat  where  the  owners 
disputed  and  required  the  conrt  to  settle  their  rights,  and  such 
receiver  was  required  to  run  the  boat.  This  was  done  for  two 
years  in  the  case  of  the  steamboat  Ontario,  but  in  that  case  the 
court  observed  that  it  was  highly  inconvenient  and  unfit  that 
such  operations  should  be  conducted  under  the  direction  of  the 
court  for  so  long  a  time;  and  an  order  for  sale  was  accordingly 
made:  Crane  v. Ford,  1  Hopk.  114.  In  this  latter  sentiment  of 
the  court  we  fully  concur.  As  it  is  not  the  province  of  the  court 
to  create  a  copartnership,  so  it  is  equally  foreign  from  its  func- 
tions to  conduct  its  business.  It  never  could  have  been  contem- 
plated that  a  court  of  chanceiy  should  become  the  superintend- 
ent of  the  private  aflGEurs  of  individuals:  its  legitimate  province 
is  to  adjust  the  rights  and  settle  the  disagreements  of  parties 
growing  out  of  such  transactions. 

From  the  examination  which  we  have  made  of  the  authorities 
on  this  subject,  we  think  the  law  may  be  considered  as  settled, 
that  whenever  the  intervention  of  a  court  of  equity  becomes 
necessaxy,  in  consequence  of  dissensions  or  disagreements  be- 
tween the  partners  to  effect  a  settlement  and  closing  of  the  part- 
nership concerns,  upon  bill  filed  by  any  of  the  partners  showing 
either  a  breach  of  duty  on  the  part  of  the  other  partners  or  a 
violation  of  the  agreement  of  partnership,  a  receiver  will  be  ap- 
pointed as  a  matter  of  course. 

The  first  three  points  made  by  the  counsel  for  the  appellant  in 
his  argument  upon  this  branch  of  the  case  come  clearly  within 
and  fully  sustain  the  rule  as  thus  laid  down,  and  it  is  Iherefore 
nnneoessazy  to  notice  them  further  than  to  remark  that  they  re- 
ceive our  entire  approbation. 

But  it  was  further  contended  by  the  counsel  that  the  property 
having  been  taken  possession  of  by  the  complainant,  and  being 
at  the  date  of  the  application  for  the  appointment  of  the  receiver 
in  his  actual  possession,  it  was  absurd  and  contrary  to  all  pre- 
cedent that  he  should  ask  to  have  himself  deprived  of  that  pos- 
session.   It  is  only  necessaxy  to  advert  to  the  factsof  the  case  as 

they  appear  in  the  record  to  show  that  the  application  for  the 
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appomtment  of  the  receiyer  is  not  obnozioiui  to  the  charge  of  in* 
oonsistenqy  or  impropriety.  B j  the  terma  of  the  written  agree- 
ment hereinbefore  set  forth,  the  right  of  the  possession  of  th» 
boat  was  gnaranteed  to  Allen.  Bj  Tirtue  of  that  right,  be  had 
taken  the  boat  to  Bainbridge,  in  the  state  of  Georgia,  as  a  safe 
place  to  lay  her  up  daring  the  summer.  While  there,  and  in 
the  absence  of  Allen,  who  had  gone  on  a  visit  to  the  north,  as  he 
says,  for  the  benefit  of  his  health,  the  boat  was  leried  upon  by 
rirtue  of  a  writ  of  Jieri  faciaa  issued  out  of  the  inferior  court 
of  Early  counly ,  in  the  state  of  Gfreorgia,  and  advertised  for  sale. 
For  the  purpose,  therefore,  of  protecting  the  joint  interest  of  the 
concern,  Hawley,  as  one  of  the  parties  in  interest,  proceeded  to 
Bainbridge,  paid  off  the  execution,  and  doubtless  fearing  a  repe* 
tition  of  the  same  thing,  took  possession  of  the  boat,  and  re» 
moved  her  out  of  the  jurisdictional  limits  of  the  state  of  Georgia. 
In  this  whole  transaction  we  see  no  evidence  of  any  design  or 
intention  on  the  part  of  Hawley  to  assert  any  adversaiy  right  of 
possession  to  that  acquired  by  and  belonging  to  Allen,  under 
the  terms  of  the  written  agreement  before  referred  to.  We  think 
it  therefore  unfiur  to  assume  that  Hawley  had  the  absolute  poe* 
session  of  the  boat  at  the  time  of  the  application  for  the  appoint* 
ment  of  the  receiver.  His  possession  was  merely  casual,  and 
entirely  subordinate  to  the  right  of  Allen. 

The  next  position  assumed  by  the  counsel  was  that  a  court  of 
chancery  has  no  power  to  apx>oint  a  receiver  to  cany  on  the  busi- 
ness of  a  copartnership.  In  this  we  fully  concur,  as  a  general 
proposition  of  law,  and  to  ascertain  its  applicability,  it  becomes 
necessaiy  to  examine  the  terms  of  the  order  grau  ted  in  this  cause. 

The  order  is  in  the  following  words,  to  wit:  "  It  is  further 
ordered  that  Archibald  T.  Bennett  be  and  he  is  hereby  ap» 
pointed  receiver  to  take  charge  of  the  steamer  Quincy,  to  pre- 
vent injuries  from  waste  and  decay  and  other  casualties  as  far  ae 
may  be  practicable,  to  repair  said  boat  so  as  to  put  her  in  condi- 
tion for  sale  or  such  disposition  of  her  as  may  be  ordered  by  the 
parties,  or  as  the  court  may  order.  The  expense  of  repair  and 
the  like  to  be  repaid  by  proper  use  of  said  boat."  There  is  cer- 
tainly nothing  in  the  terms  of  the  order  from  which  it  can  be 
gathered  that  it  ever  was  the  design  or  intention  of  the  court  ta 
invest  the  receiver  with  authority  **  to  conduct  the  business  of 
the  partnership."  The  assumption,  we  presume,  is  based  ux>on 
the  last  clause  of  the  order,  which  directs  that  "  the  expense  of 
repair  and  the  like  be  repaid  by  proper  use  of  said  boat;"  but 
we  do  not  think  even  this  clause,  upon  any  fair  principle  of  in*^ 
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terpreiatioik,  will  bear  sneh  a  constraction.  It  was  eyidenUy  Uia 
design  of  the  order  to  relieTe  the  copartners  from  the  charge* 
hj  oansing  the  boat  to  reimburse  the  outhiy  for  repairs;  and  thus 
limited,  it  was  altogether  consistent  with  the  strictest  propriety. 
If  the  receiver  has  either  exceeded  or  abused  his  authority  as 
defined  by  the  terms  of  the  order  making  the  appointment,  and 
injury  or  damage  has  thereby  accrued  to  any  of  the  parties  in 
interest,  they  hsTe  their  remedy  on  his  bond;  but  most  certainly 
such  transcending  of  his  authority  (if  it  has  occurred)  is  not  to  ba 
urged  against  the  Talidity  of  the  order. 

The  sixth,  seventh,  eighth,  and  ninth  positions  assumed  bj 
the  counsel  in  his  argument  on  this  branch  of  the  subject  ara 
abeady  disposed  of  by  the  view  which  we  have  taken  of  tha 
character  of  the  title  to  this  property,  viz. ,  that  it  is  not  a  tenancrf 
in  common,  but  a  strict  partnership. 

Applying,  then,  to  the  case,  the  rule  which  we  have  herein  hiA 
down  in  regard  to  the  appointment  of  a  receiver,  and  without 
going  into  an  enumeration  of  the  various  charges  set  forth  in 
the  bill  of  the  complaint,  we  are  constrained  to  say  that  the  case 
presented  strongly  demanded  of  the  chancellor  the  interposi- 
tion of  his  power  to  make  the  appointment. 

The  third  ground  of  appeal  mentioned  in  the  appellant's  peti- 
tion is  from  *'  the  order  of  sale  of  the  boat  Quincy/'  The  entira 
argument  of  the  appellant's  counsel  upon  this  branch  of  the 
case  proceeded  upon  the  assumption  that  the  parties  held  their 
respective  interests  in  the  boat  as  tenants  in  common,  and  not  as 
copartners.  As  before  observed,  any  argument  made  upon  this 
hypothesis,  and  the  authorities  cited  in  support  thereof,  becomes 
wholly  inapplicable,  from  the  decision  which  we  have  heretofore 
arrived  at  in  considering  the  main  question.  There  were  no 
exceptions  taken  in  the  argument  to  the  terms  of  the  order. 
The  only  objection  alleged  in  support  of  the  appeal  was  as  to 
the  authority  of  the  court  to  grant  the  order. 

In  Adams'  Equity,  p.  461,  the  law  on  this  subject  is  thus  laid 
down:  ''In  order  to  effectuate  the  realization  of  assets,  tha 
payment  of  debts,  and  the  distribution  of  surplus,  the  court 
has  an  authority  over  partnership  estate  which  does  not  exist  in 
other  cases  of  common  ownership,  that  of  directing  its  sale  and 
conversion  into  money.  And  this  jurisdiction  may  be  exercised^ 
either  by  the  same  decree  which  directs  a  dissolution,  or,  if  dis« 
solution  has  already  taken  place,  by  an  interlocutory  order." 

There  are  many  cases  in  which  a  court  of  equity  will  assist  tha 
settlement  of  partnership  accounts  by  decreeing  in  the  first  placa 
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.  a  Bale  of  the  property.  Where  no  provision  is  made  for  the  dis- 
position of  the  partnership  property  upon  a  dissolution,  this 
exertion  of  equitable  jurisdiction  seems  to  arise  necessarily  from 
that  general  principle  that  the  retirement  of  one  partner  is  the 
dissolution  of  the  whole  society:  CoUyer  on  Part.,  sec.  807. 

*'  It  api>ears,  therefore,  that  in  all  cases  of  a  partnership  at 
ifill,  whether  the  contract  was  originally  of  that  nature  or  has 
beoome  so  by  effluxion  of  time,  or  other  circumstances,  a  court  of 
equily  will,  ux>on  a  dissolution,  decree  a  sale  of  the  partnership 
effeets  at  the  desire  of  the  parties :  '*  Id. ,  sec.  813.  Upon  a  propo- 
sition BO  plain,  however,  we  deem  it  unnecessary  to  multiply 
authorities,  and  conclude  on  this  branch  of  the  case  by  sustain- 
ing the  propriety  and  validity  of  the  order  granted  by  the  chaa- 
oellor. 

The  fourth  ground  of  appeal  is  from  "the  order  refusing  to 
dissolve  the  injunction  and  vacate  the  order  appointing  the 
receiver."  The  injunction  in  this  cause  was  granted  before 
answer,  and  the  general  rule  of  practice  in  such  cases  is  to  dis- 
solve the  injunction  where  the  answer  fully  denies  all  the 
circumstances  upon  which  the  equity  of  the  bill  is  founded: 
Hoffman y.  Livingston,  1  Johns.  Gh.  211;  Livingston y,  Livingston^ 
4 Paige Gh.  Ill;  WakemanY.  Gillepsy,  51d.  112;  CotolesY,  Carter, 
4  Ired.  Eq.  105;  Gibson  v.  TOton,  1  Bland  Gh.  355;  William  y. 
Berry,  3  Stew.  &  P.  284. 

But  there  is  no  inflexible  rule  to  this  effect,  for  the  granting 
or  continuing  of  the  injunctions  must  always  rest  in  the  sound 
discretion  of  the  court,  to  be  governed  by  the  nature  of  the  case. 
This  doctrine  has  been  fully  recognized  and  authoritatively 
OBtablished  by  this  court  at  its  present  term  in  the  opinion 
delivered  in  the  case  of  Carter  v.  Bennett,  6  Fla.  214;  and  is 
amply  supported  by  the  authorities  therein  cited.  See  also  the 
following  precedents:  Boberts  v.  Anderson,  2  Johns.  Gh.  204; 
Poor  V.  Carleton,  8  Sumn.  70;  Bank  o/Munroe  v.  Scherm/erhom, 
1  Clarke,  303. 

In  the  case  before  us,  although  the  equiiy  of  the  bill  is  denied 
by  the  answer  in  terms,  yet  it  shows  a  state  of  circumstances 
which  raises  strong  equities;  and  we  think  it  would  have  been  im- 
proper to  have  granted  the  motion  for  a  dissolution  of  the 
injunction.  And  we  are  equally  dear  in  the  opinion  that  the 
motion  to  vacate  the  appointment  of  the  receiver  ought  not  to 
bave  been  granted. 

The  fifth  and  last  ground  of  appeal  is  from  **  the  order  for  the 
distribution  of  the  funds  arising  from  the  sale  of  the  steamboat 
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"  Upon  this  head  the  record  affords  bat  yexy  meager 
information.  There  is  nothing  but  the  bare  order  setting  forth 
the  names  of  the  several  distributees,  with  the  amount  due  to 
each,  and  as  there  was  no  objection  made  in  the  argument  to  the 
correctness  of  these  claims,  we  are  to  consider  them  as  admitted 
to  that  extent.  We  understand,  however,  the  position  of  the 
counsel  for  the  appellant  to  be  this,  that  the  debts  having 
accrued  through  the  action  of  the  complainant  in  having  repairs 
made  upon  the  boat,  he,  and  he  alone,  is  responsible  for  such 
demands,  and  that  they  should  not  be  charged  upon  the  proceeds 
of  the  sale.  To  sustain  this  position,  the  counsel  cited  numerous 
authorities  to  the  effect  that  one  part  owner  is  not  liable  for 
repairs  put  upon  a  ship  against  his  will,  but  that  the  part 
owner  ordering  the  repairs  will  be  alone  liable  for  the  same. 

The  doctrine  invoked  by  the  counsel  applies  exdusivelj  to 
cases  where  the  owners  hold  as  tenants  in  common,  and  not  as  co- 
partners, and  having  already  decided  that  the  boat  was  partner- 
ship properly,  is  not  applicable  in  this  case.  The  converse  of 
that  proposition,  when  applied  to  partnerships,  is  abundantly 
estabUshed  by  the  authorities.  It  may  be  laid  down  as  a  general 
principle  that  each  of  the  partners  has  a  specific  lien  on  the 
partnership  stock,  not  only  for  the  amount  of  his  share,  but  for 
moneys  advanced  by  him  beyond  that  amount  for  the  use  of  the 
copartnership;  and  that  the  share  of  each  is  the  proportion  of 
the  residue  on  the  balance  of  account :  OoUyer  on  Part ,  Perkins* 
ed.,  sees.  125-127;  Story  on  Part.,  sees.  860-441. 

This  disposes  of  thoseveral  grounds  of  appeal  set  forth  in  the 
appellant's  petition  of  appeal,  and  it  now  renudns  for  us  oxdy  to 
remark  briefly  upon  the  general  aspect  of  the  case  as  presented 
by  the  record.  It  is  quite  apparent  that  the  issue  of  this  con- 
troversy has  resulted  most  disastrously  to  the  interests  of  both 
of  the  parties,  causing,  as  it  has,  the  total  absorption  or  waste  of 
the  entire  inroperty.  This  result  might  and  ought  to  have  been 
avoided,  if  that  spirit  of  amity  and  good  faith  which  should  always 
chaiacterise  the  intimate  and  confidential  relation  of  copartners 
had  been  properly  observed.  The  hardship  complained  of  by 
the  appellant  is  the  legitimate  fruit  of  his  own  conduct.  Had 
he  acceded  to  the  very  reasonable  proposal  of  the  complainant 
to  sell  or  purchase  each  other's  interests,  the  whole  business 
might  have  been  speedily  and  amicably  adjusted,  and  a  resort  to 
the  interposition  of  the  court  been  avoided.-  But  this,  accord- 
ing to  his  own  showing,  he  obstinately  refused,  and  manifested 
a  fibsed  determination  to  oppose  the  interests  of  his  copartner. 
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«yen  at  the  eacrifioe  of  his  own.  The  event  has  resulted  in  the 
foil  consummation  of  that  purpose,  and  if  blame  is  to  attach  to 
mnj  one,  be  most  take  it  to  himself. 

The  opinion  of  the  court  is  that  the  appeal  be  oyermled, 
iprith  costs;  that  the  several  interlocutory  orders  appealed  from 
•do  stand  affirmed,  and  that  the  cause  be  remanded  to  the  court 
l)elow  for  such  further  proceedings,  not  inconsistent  with  this 
opinion,  as  may  be  appropriate. 

Part  Ownxbs  of  Ship  abs  Tenants  in  Coxuon,  sad  not  Joint  teamtK 
JTiuKPT.  Campbell,  44  Am.  Deo.  189;  Hcpkhur,Fanyth,SSld.6lZ,  sndnote; 
McLeUan  ▼.  Cox,  58  Id.  736. 

PuBCHASEBs  OF  VsssxL  ARE  TENANTS  inComkon  whoTO  they  we  not  part- 
lien  in  trade:  MiBwm  ▼.  Ouyther,  60  Am.  Deo.  681. 

Stbakboats,  Liability  of  Pabt  Ownbbs. — Penona  who  ran  a  Bteunboftt 
tix  their  joint  benefit  ore  governed  by  the  law  Applicable  to  parttoolar  part- 
eierships,  and  are,  therefore,  not  liable  in  aolido,  bat  each  for  his  share:  CarroU 
w.  Waien,  18  Am.  Deo.  818. 

No  KonoE  TO  Defendants  of  Appuoation  fob  Spioial  Injonchon 
t>U0HT  TO  BE  Rbquibbd  in  cases  where  the  injury  may  be  immediate  and 
^estractive,  and  thos  irreparable,  or  where  the  giving  of  the  notice  mi^t 
precipitate  the  act  sought  to  be  enjoined:  Ex  parte  Martin,  68  Am.  Dec 
921. 

When  Injunotion  will  be  Dissolved  afteb  Answeb:  See  Tonge  and 
Bryan  v.  McCormick,  ii^ra,  where  cases  on  that  subject  are  collected.  Ques- 
tion of  lien  o|  part  owner  of  vessel  for  advances  considered  at  length,  but  the 
decision  thereof  held  to  be  unnecessary:  McDonald  v.  Blaek,  66  Am.  Deo. 
448,  and  note,  where  authorities  are  cdUeoted. 

The  PBiNdPAL  CASE  IS  cited  to  the  point  that  the  granting  or  oontinuing 
of  injunctions  rests  in  the  sound  discretion  of  the  oourti  SuUioan  v.  iforene^ 
19FU.222. 


YONOB  AND  BbTAN   V.  MoGOBMIGK. 

[0  FliOBIDA,  868.J 

iKluNcnoN— Defect  of  Title  to  Pabt  of  Real  Estate  SolDi  and  inabil- 
ity of  vendor,  through  insolvency,  to  respond  to  damages  reooverable 
by  vendee,  are  sufficient  grounds  for  an  injunction  restraining  the  col- 
lection of  promissory  notes  given  for  part  of  the  purchase  ptioe. 

In  Application  fob  Injunction  afteb  Answeb  Filed,  every  matter  in 
the  biU  which  the  defendant  has  failed  to  answer  to,  which  he  coald  hava 
answered  directly,  is  to  be  presumed  against  him;  and  the  ooort  will  oon- 
sider  only  those  parts  which  are  responsive  to  the  biU. 

Adjitdioations  ab  to  Motions  to  DiaaoLVE  Injunctions  abb  to  bb  Taken 
AS  AuTHOBirr  in  cases  of  applications  for  injunctions  after-aaswer,  as 
no  substantial  difference  is  perceived  to  exist  between  them. 

Upon  Considbbino  Application  fob  Injunoiion,  Coubt  will  not  Dboedi 
points  which  will  come  up  for  oonsideration  at  the  final  hearing  of  the  bilL 
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AmjOATiov  for  injanction  by  Chandler  0.  Tooge  and  Henij 
Biyan  againat  John  MoOormick.  The  iaoti  aie  stated  in  Vbm 
opinion. 

McCleUan^  for  the  appellants. 
A.  H.  BiLsh,  for  the  appellee. 

By  Conrty  Baltzell,  C.  J.  This  is  an  appeal  from  a  refnsal 
of  the  court  below  to  giant  an  injunction  at  the  instance  of  the 
complainants,  Yonge  and  Bxyan.  The  application  was  after 
answer.  The  case  made  out  by  complainants  is  substantially 
as  follows:  That  they  bought  from  defendant  a  tract  of  land, 
lying  at  the  head  of  St.  Andrew's  bay,  for  a  town  site,  hoping  to 
realize  from  the  sale  of  lots  more  than  a  sufficiency  to  reimburse 
the  purchase  money,  and  under  representations  by  defendant 
that  he  had  a  bona  fide  and  legal  title  to  the  land;  that,  influ* 
enced  by  these  representations,  they  paid  part  of  the  purchase 
money,  gave  notes  for  the  residue,  and  took  a  deed  of  general 
warranty.  They  state  further,  that  on  part  of  the  notes  they 
haye  be«n  sued,  and  judgment  recovered  at  law;  that  the  title 
to  lot  No.  1,  part  of  the  tract  containing  forty  acres,  is  defectiye; 
that  its  ownership  was  the  main  influence  to  the  purchase,  as 
without  it  they  could  not  for  a  moment  have  entertained  the 
proposition  to  buy,  as  this  lot  cuts  them  from  the  bay,  and  the 
remainder  of  the  tract  is  valueless  without  it,  and  that  defend* 
ant  was  aware  of  the  title  at  the  time  of  the  sale;  that  defend* 
ant  is  insolvent  and  unable  to  respond  to  damages  in  case  of 
recovery  on  the  warranty,  and  they  pray  for  a  rescission  of  the 
contract,  for  an  injunction,  and  for  general  relief. 

Defendant,  answering,  admits  the  sale,  receipt  of  the  money, 
notes  and  existence  of  the  judgment,  denies  that  lot  1  cuts  off 
the  other  part  of  the  tract  from  the  bay,  but  asserts  that  such 
other  part  extends  to  the  bay;  alleges  that  the  title  to  lot  No. 
1  is  in  his  vrife,  to  whom  he  furnished  the  money  for  entering 
it,  and  has  never  been  reimbursed,  and  that  the  lot  actually 
belongs  to  him,  and  his  wife  should  be  held  as  his  trustee  as  to 
this  land;  that  he  apprised  complainants  at  the  time  of  making 
the  deed  of  the  state  of  the  title,  of  the  entry  being  in  the  name 
of  his  wife,  but  that  he  paid  for  it,  and  in  &ct  that  he  handed 
to  one  of  the  comphunants  the  certificates  therefor,  and  fur- 
nished them  with  all  the  &cts  connected  with  the  transaction; 
that  complainants  have  committed  and  permitted  waste,  so  that 
it  would  be  wrong  to  force  him  to  take  back  the  land;  that 
their  possession  has  not  been  disturbed,  and  that  they  are  8nf&« 
eiently  protected  1^  their  warranty. 
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The  defeotiYeness  of  title  to  part  of  the  property^  and  the  in* 
abilily  of  defendant,  through  insolvenoy,  to  compensate  the 
deficiency,  are  the  grounds  of  equity  set  forth  by  complain- 
ants, and  are  sufficient  of  themselves  to  entitle  them  to  the 
injunction.  Without  committing  ourselves  to  a  point  only  con- 
sidered for  the  purpose  of  this  preliminary  proceeding,  it  is- 
sufficient  to  refer  to  the  authorities  cited  by  complainant's  coun- 
sel, and  more  particularly  to  the  doctrine  of  the  courts  of  Vir- 
ginia. It  is  there  well  settled  that  *'  equity  neiU  enjoin  the  col- 
lection of  the  purchase  money  of  land,  on  the  ground  of  defect 
of  titie,  after  the  vendee  has  taken  possession  under  a  conveyance 
from  the  vendor,  with  general  warranty,  if  the  titie  is  questioned 
by  a  suit,  either  prosecuted  or  threatened,  or  if  the  purchaser 
can  show  clearly  that  the  titie  is  defective : "  Keyton  v.  Brawford, 
5  Leigh,  89;  Koger  v.  Eane,  Id.  606;  2  U.  S.  Eq.  Dig.  654. 

The  equity  of  the  bill  has  not  been  seriously  questioned,  but 
it  has  been  urged  that  the  answer  avoids  it,  and  shows  a  state  of 
facts  which  removes  the  equity  set  up,  and  the  answer  has  been 
treated  in  the  argument  as  if  entitied  to  the  same  credit  as  if  the 
case  were  submitted  for  final  hearing.  The  answer,  we  have  seen, 
admits  the  defects  of  titie,  and  evades  the  allegation  of  insolv* 
ency. 

As  to  the  mode  of  considering  the  answer,  it  is  sufficient  to 
refer  to  the  adjudications,  which  are  to  this  eflfect :  ^'  On  a  motion 
to  dissolve,  everything  is  to  be  presumed  against  defendant  in 
respect  of  every  matter  to  which  he  could  answer  direcUy,  and 
has  not  answered.  The  court  "^viU  look  to  such  &cts  of  the 
answer  only  as  are  responsive  to  the  bill : "  Moore  v.  Fsrrell,  1  Ga» 
7;  Jones  v.  Lemly,  2  Ired.  Eq.  278;  DcUrymple  v.  Sheppard,  8  Id. 
74;  Parks  v.  Spurgin,  3  Id.  153;  1  Eden  on  Inj.,  Waterman** 
ed.,146. 

''  On  the  hearing  of  such  motion  defendant  is  the  actor,  and 
although  the  contents  of  his  answer  are  generally  to  be  taken  as 
true,  it  must  fully  answer  the  plaintiff's  eqijity.  There  must  be 
no  evasion,  no  disposition  to  pass  over  the  material  allegations 
of  the  bill,  and  if  a  reasonable  doubt  exists  in  the  minds  of  the 
court  whether  the  equity  of  the  bill  is  not  suffidentiy  answered, 
the  injunction  will  not  bediasolved : "  MiUer  v.  Washburn,  8  Ired. 
Eq.  161. 

''  When  the  equily  of  the  bill  is  not  denied  by  the  answer, 
but  a  new  equity  is  thereby  introduced  to  repel  or  avoid  it,  the 
injunction  will  not  be  dissolved,  but  oontinued  to  the  hearing:'* 
lA^eiy  V.  Wheeler,  8  Lred.  Eq.  170. 


April,  1855.]  Sandebson  v.  Jonxsl  217 

These  are  adjudioations  as  to  the  motion  to  dissolve;  bat  it  is 
not  perceived  that  substantial  difference  exists  between  it  and 
the  case  of  a  motion  or  application  for  an  injunction  after 
answer. 

The  order  refusing  the  injunction  will  be  reversed  and  set 
aaide,  and  the  case  remanded  to  the  court  below,  with  directions 
to  grant  the  injunction  as  prayed  for,  and  for  further  prooeed- 
ings  not  inconsistent  with  this  opinion. 


COUBT  OF  EqUTTT  WILL    RXSTKAIN  GbAHTOB    FBOK    CoLLSOTINO  WHOLB 

Amoukt  of  PuBCHAflS  MoMBT,  if  oovenantB  have  been  broken,  and  he  Ib  in- 
•olvent:  Woodr%f  y.  Btmee^  38  Am.  Dea  569,  and  note;  bat  otherwiae  if 
judicial  sale:  ThrdkdtU  y.  OampbeU,  44  Id.  384.  Inaolyenoy  of  Tendor:  J/ycm 
▼.  ButU,  46  Id.  216. 

ISfJVVCnOS  TO  PSKVEHT  COLUBOTION  OF  PUBCHASB  PUOB  OF  BXAL  EbTATB 

will  not  be  aiiatamed  where  title  of  porohaaer  ia  neither  threatened  by  auit 
aor  clearly  ahown  to  be  defective:  BaliUm  ▼.  MiUer,  16  Am.  Deo.  704. 

DiflsoLunoN  OF  Injubokion  not  Authobizid  bt  Mbbb  Dbbial  on  in- 
formation and  belief  where  in  jnnetioa  ia  aoatained  by  the  allegationa  in  the 
bill:  Attorney  Oeneral  v.  Cohoe9  Co.^  29  Am.  Dea  766. 

Injunction  will  not  bb  Dibsoltbd  unlus  Anbwbb  Full  and  Satib- 
FACTOBT:  SeuU  V.  Reeves,  29  Am.  Dec  694;  or  if  only  atatea  nutter  of  opinion: 
CaHin  V.  VaUntinet  38  Id.  667.  Allegationa  in  anawer  on  motion  to  diaaoWe 
Injiinction  taken  only  ao  &r  aa  reaponaiTe  to  bill:  Hardy  t.  Swnmen,  32  Id. 
167;  AlUn  t.  Hawley,  wile,  p.  198;  bnt  if  anawer  deniea  the  facta  upon 
which  plaintiff 'a  equity  reata,  the  injunction  muat  be  diaaolved:  Oibttm  t. 
Tiltan,  17  Am.  Dec.  306. 

Thb  fbinoipal  OAn  ib  oiraD  in  OUy  qf  Appaiaehieola  t.  AppalaeMooia 
Land  Ccmpcmy,  9  Fla.  348,  to  the  point  that  the  court  will  not  commit  itaelf 
aa  to  a  qneation  which  may  ariae  at  the  final  hearing  upon  application  for  in- 
junction; alao  Linion  t.  Dtnham  and  Walier,  6  Id.  642;  aiao  in  the  Utter 
to  the  point  that  the  court,  in  an  application  for  injunction  after 
r,  will  only  conaider  thoae  parte  of  the  anawer  which  are  leapondTe  tr 
ihebilL 


Sakdebson  v.  Jonbb. 

Bbta&atb  Bratb  18  NOT  Cbbatbd  to  Wifb  in  a  nuariaga  lattlan—t 
outed  by  heraelf  and  huaband  in  truat,  by  the  worda  "  to  the  uaa^ 
fit»  and  behoof  of  himaelf  and  wife." 

To  Gbbatb  Sbfabatb  Bbtati,  Mobs  Stbinobny  TTinisiiniiiiii  would  aaaa 
to  be  required  by  later  anthoritiea  than  f onnerly. 

All  of  Pbofrs  and  IvooitB  of  Tbust  Bratb  aettled  Jointly  upon  hus- 
band and  wife  belong  to  the  huaband  aa  a  oompenaation  for  hia  liability 
to  anpport  the  wife. 

BvokABS  HAS  PowBB  TO  Alibbatb  BIS  LiFB  Intbbbr  iu  property  aettled 
upon  hinualf  and  wif a  for  lile,  wanainder  to  their  ohildraii,  whara 
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the  fwioMJon  has  been  delivered  to  hiin  by  the  trustee.  The  ehildreo 
would  have  their  remedy  agaioet  the  pttrchaser  by  bill  quia  Umd  'vriifla 
their  Interest  matared. 

Bill  in  eqoiiy  by  Elizabeth  S.  L.  Jones  as  trustee,  Maiy  M. 
E.  Harrison,  wife  of  Robert  Harrison,  sen.,  and  the  children  of 
the  two  latter,  against  John  P.  Sanderson  and  Robert  Harrison, 
sen.,  for  the  possession  of  certain  slayes.  Robert  Harrison, 
sen.,  and  Mary  M.  E.  Oooper,  in  1818,  before  their  marriage, 
executed  a  deed  of  marriage  settlement  conveying  certain 
slaves,  property  of  Robert  Harrison,  sen.,  in  trust  **  to  the  use, 
benefit,  and  behoof  of  himself  and  his  wife  for  and  during 
their  natural  lives,  and  after  the  determination  of  that  estate,  in 
trust  for  the  use,  benefit,  and  behoof  of  the  child  or  children 
of  them,  the  said  Harrison  and  wife,  share  and  share  alike,  to 
them,  their  heirs  and  assigns  foreyer."  A  daughter  of  the 
marriage,  Mary,  married  John  Sanderson,  and  her  father, 
Robert  Harrison,  sen.,  in  1844,  conveyed  eleven  slaves,  two  of 
whom  were  conveyed  by  the  deed  of  1813,  and  the  balance  de- 
scendants from  those  conveyed  by  that  deed,  in  trust  for  the 
use  of  said  daughter,  which  daughter  died  without  issue,  and 
her  husband,  John  Sanderson,  obtained  a  decree  for  and  took 
possession  of  said  slaves  by  virtue  of  the  conveyance  to  his 
wife.  Elizabeth  S.  L.  Jones,  one  of  the  complainants,  is  exeou* 
trix  of  Joseph  Jones,  the  last  surviving  trustee  of  the  deed  of 
1818.  A  demurrer  was  filed  to  the  bill  by  Sanderson,  and  over- 
ruled, and  Sanderson  appealed.  The  questions  raised  by  the 
demurrer  are  sufficientlj  stated  in  the  opinion  as  each  is  de- 
cided. 

O.  W,  Call,  jun.,  for  the  appellant. 

Philip  FroMT  and  O.  F.  Oooper,  for  the  appellees. 

By  Oourt,  Baltzell,  0.  J.  This  case  dex)ends  upon  the  power 
of  a  husband,  under  a  marriage  settlement,  to  convey  an  inter- 
est in  certain  slaves,  part  of  the  property  settled.  Robert  Har- 
rison, sen.,  previous  to  his  intermarriage  with  his  present  wife, 
then  Miss  Mary  M.  Cooper,  in  connection  with  his  intended  wife, 
conveyed  to  trustees  a  large  number  of  slaves,  his  own  prop- 
erly, and  also  other  properly  of  hers,  "in  trust  to  the  use 
and  behoof  of  himself  and  his  wife  for  and  during  their  natural 
lives,  and  after  the  determination  of  that  estate,  in  trust  for  the 
use,  benefit,  and  behoof  of  the  child  or  children  of  them,  the 
said  Harrison  and  wife,  share  and  share  alike,  to  them,  theif 
heirs  and  assigns  forever."    This  was  dated  June  9, 1818. 
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After  the  intermaniage  of  his  danghter  Mazy  with  John  San* 
denon,  he  conToyed,  on  the  fourth  of  January,  1844,  eleven 
negroes  to  a  trustee  for  the  onlj  proper  use,  benefit,  and  behoof 
of  his  said  daughter.  Mrs.  Sanderson  having  died,  her  husband 
filed  his  bill  asserting  title  to  the  property  under  the  oonvey* 
anoe  aforesaid,  and  by  virtue  of  his  marital  rights,  against 
Bobert  Harrison,  sen.,  and  the  trustee  of  his  wife,  and  after 
hearing  and  argument  of  counsel,  a  decree  was  rendered  by  the 
circuit  court  of  Duval  county  **  that  Bobert  Harrison,  sen.,  is 
not  heir  or  distributee  of  the  said  Mary  Sanderson,  and  has  no 
right,  title,  or  interest  in  and  to  the  estate  of  the  said  Mazy  San- 
derson, in  remainder,  reversion,  or  otherwise,  and  that  the  com- 
plainant Sanderson  is  entitled  to  the  possession  of  said  slaves,** 
and  an  order  was  passed  for  their  delivery  to  him  by  said  Harri- 
aon. 

The  present  bill  is  filed  by  Mrs.  Harrison,  wife  of  Bobert 
Harrison,  through  the  executor  of  the  surviving  trustee,  and  by 
her  other  children,  claiming  that  the  conveyance  to  Mrs.  San* 
derson  was  invalid,  and  carried  no  interest  to  her,  nor  to  her 
husband  Sanderson.  This,  of  course,  involves  an  inquiry  into 
the  marriage  settlement  between  Harrison  and  his  wife,  and  the 
nature  and  extent  of  the  interest  of  the  parties  to  it.  It  has 
been  assumed  that  a  separate  estate  is  created  by  it  for  Mrs. 
Harrison,  which  we  think  by  no  means  clear.  The  property  is 
not  settled  to  her  sole  or  separate  use;  the  words  are,  "  to  the 
use,  benefit,  and  behoof  of  himself  and  wife."  Undoubtedly 
each  words,  applied  to  the  vrife,  will  not  create  a  separate 
estate.  Can  the  addition  of  the  husband  and  the  connection  of 
his  name  make  a  difference? 

The  books  are  not  silent  as  to  this  subject.  In  an  elaborate 
opinion  delivered  by  Saffold,  0.  J.,  of  Alabama,  the  supreme 
oourt  of  that  state  say:  *'  The  property  [slave]  is  declared  to 
be  for  the  joint  use  and  support  of  husband  and  v?ife,  and  sub- 
ject to  their  joint  possession.  Was  any  case  dted  in  argument, 
where,  by  construction,  so  much  violence  vras  done  to  the  lan- 
guage of  the  deed  as  to  maintain  that  a  clause  expressly  creating 
an  estate  for  the  joint  use  and  support  of  two  was  intended  to 
create  a  separate  property  for  the  sole  use  of  one  f  "  Olanqy, 
Husband  and  Wife,  269,  after  a  very  learned  investigation  of 
the  whole  subject  and  a  review  of  the  cases,  says:  ''All  these 
eases  clearly  prove  that  there  must  be  a  manifest  intention 
evinced  by  the  language  of  the  donor  that  the  wife  shall  have 
Uie  exclusive  property  in  the  gift,  without  which  courts  of 
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equity  will  not  Buffer  the  legal  rights  of  the  husband  to  be 
superseded/'  They  then  say:  **  They  come  to  the  conclusion  that 
this  gift  cannot  inure  to  the  separate  use  of  the  wife  and  child» 
or  either,  and  that  the  marital  rights  of  the  husband  have  not 
been  excluded:"  Edrkiiis  v.  CodUery  2  Port.  473;  see  also  TTar- 
dle  V.  Claxton,  9  Sim.  525;  S.  C,  17  Eng.  Ch.  225. 

A  reference  is  given  in  a  note  to  Hill's  work  on  trusts,  page 
420,  note  by  Wharton,  to  Bender  y.  Beynolds,  12  Ala.  446,  and 
Geyer  v.  Branch  Bank,  21  Id.  414,  but  we  have  not  been  able  U, 
procure  them:  Ashcrctft  v.  LiUle,  4  Ired.  Eq.  241. 

It  may  be  proper  to  remark  that  more  stringent  expressions 
would  seem  to  be  required  by  the  later  authorities  to  create  a 
separate  estate  than  once  were  considered  sufficient:  Hill  on 
Trusts,  by  Wharton,  611. 

Even  if  the  wife  have  a  separate  estate,  the  inquiry  arises  as 
to  the  interest  of  the  husband,  Robert  Hairison,  in  the  property 
conveyed,  and  the  broad  ground  has  been  assumed  that  he  had 
none  that  he  could  convey.  It  is  very  clear  that  he  has  an  in- 
terest if  she  has  one,  and  if  he  has  none,  she  is  in  the  same  con- 
dition. The  authorities  as  to  the  relative  rights  of  the  two 
parties  will  be  found  to  be  as  follows:  "Where  property  be- 
longing to  the  husband,  and  of  which  he  is  the  piurchaser,  by 
settiement  is  vested  in  trustees  in  trust  to  pay  the  income  to  the 
husband  and  wife  jointly  during  their  joint  lives,  the  husband 
alone  will  be  entitled  to  receive  the  whole  income:"  Hill  on 
Trusts,  427;  Duncan  v.  Campbell,  12  Sim.  616.  "A  husband, 
in  equity  as  well  as  at  law,  is  entitled  to  the  receipt  of  the  income 
of  his  wife's  property  as  a  compensation  for  his  liability  to  main- 
tain her: "  Hill  on  Trusts,  410,  note;  Carter  y,  Anderson,  3  Sim. 
370;  1  Boper  on  Husband  and  Wife,  273.  "  Consequently  he 
will  be  entitled  to  the  uncontrolled  beneficial  enjoyment  of  her 
life  interest  unless  he  deserts  her:"  HiU  on  Trusts,  410.  In 
James  v.  Mayrani,  4  Desau.  602  [6  Am.  Dec.  630],  the  court  of 
appeals  of  South  Carolina  say:  "  It  was  decided  in  Barrei  ▼. 
Barret,  4  Desau.  448,  that  the  husband  supporting  the  expensee 
of  the  household  was  entitled  to  the  whole  of  the  profits  of  the 
trust  estate  settled  jointly  on  the  husband  and  his  wife.  Under 
such  a  settlement,  the  creditors  of  the  wife  would  not  be  allowed 
to  deprive  the  wife  of  her  maintenance."  In  the  case  of  Napier 
v.  Wightman^  1  Speers  Eq.  369,  the  same  court  say:  **  This  set- 
tlement  provides  that  the  defendant,  William  J.,  and  his  wife 
shall  have  the  whole  of  this  estate,  slaves,  etc.,  during  their  joint 
lives,  without  assigning  any  part  to  her  separate  use;  and  if  it  bt 
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tme— and  that  will  not  be  controyerted — that  all  the  chattel  inter- 
ests of  the  wife  belong  to  the  hosband,  he  is  entitled  to  the  whole 
income  of  this  estate  so  long  as  they  both  Utc,  and  if  arrested 
on  a  ca.  sa.  from  a  court  of  law,  would  be  required  to  assign/' 
The  terms  of  the  deed  were  to  trustees  in  trust  for  the  joint  use 
of  husband  and  wife  during  their  joint  lives,  then  to  the  use  of 
suiriYor  during  life,  etc.  The  same  court  says  further,  in  the 
same  case:  **  I  shall  not  stop  here  to  inquire  whether  under  the 
statutes  of  uses  the  defendant  Wightman  has  not  a  vested  inter- 
est in  the  whole  of  the  real  estate  during  life.  It  is  very  clear 
ihat  under  the  provision  in  the  settlement  he  is  entitled  to  the 
income  of  the  whole  estate,  real  and  persozud,  for  the  joint  lives 
of  himself  and  wife,  and  during  his  life,  if  he  survives,  with 
power  of  disposition  as  to  one  half  absolutely:"  Id.  370. 

Whilst,  then,  we  have  seen  that  Harrison  had  an  interest  in 
the  trust  estate,  the  question  yet  arises  as  to  his  power  to  con- 
vey, which  also  has  been  earnestly  and  seriously  denied  and 
questianed.  In  the  case  of  Shomo  v.  Bobe,  reported  as  Mmben 
V.  Babe,  6  Fla.  381,  decided  at  the  present  term,  we  had  occa- 
sion to  express  our  vievrs  on  the  subject  of  alienation  in  general, 
and  we  desire  to  refer  to  them  in  connection  with  this  case.  On 
this  subject,  before  referring  to  authorities  more  directly  in 
point,  it  may  be  well  to  refer  to  the  general  law  as  well  as  to 
the  reasons  for  its  existence.  "A  conveyance  to  B.,  in  trust  or 
for  the  use  of  0.,  or  where  only  the  equitable  title  passes,  as  in 
case  of  a  conveyance  to  B.  to  the  use  of  0.  in  trust  for  D.  The 
trust  in  this  last  case  is  executed  in  D.,  though  he  has  not  the 
legal  estate:"  4  Kent's  Com.  305.  Our  own  legislature,  in  the 
law  passed  to  secure  the  rights  of  married  women,  gives  the 
light  of  disposal  to  the  man  and  wife.  We  will  add  that  in 
speaking  of  the  power  of  alienation  Blackstone  says:  "We 
must  consider  rather  the  incapacity  than  capacity  of  the  several 
parties,  for  all  persons  in  possession  are  prima  facie  capable 
of  conveying  and  purchasing,  unless  the  law  has  laid  them  under 
peculiar  disabilities,"  etc.,  and  among  these  he  enumerates  per- 
sons attainted  of  treason,  idiots,  etc.:  2  Bla.  Com.  290. 

Whilst  such  is  the  general  rule,  we  shall  find  no  diversity  as 
to  the  particular  subject  of  inquiry:  "A  perpetuity  will  no  more 
be  tolerated  when  it  is  covered  with  a  trust  than  when  it  dis- 
plays itself  undisguised  in  a  settlement  of  the  legal  estate:"  1 
Lewin  on  Trusts,  138.  ''It  is  absolutely  against  the  constant 
eouxse  of  chancery  to  decree  a  perpetuity,  or  give^ny  reUef  ia 
that  case:''  1  Ch.  PL  144;  6  Jae.  Law  Diet  148. 
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Blackstone  in  lus  Ciommentaries,  speaking  of  the  dluuiges  mad* 
by  courts  of  equity  in  the  doctrine  of  uses,  says:  "  They  have 
raised  a  new  system  of  national  jurisprudence,  by  wbioh  trusts 
are  made  to  answer  in  general  all  the  beneficial  ends  of  uses 
without  their  inconvenience  and  frauds.  The  trust  will  descend, 
may  be  alienable,  is  liable  to  debts,  to  executions  on  judgments^ 
etc. : "  2  Bla.  Oom.  337. 

"  The  prima  facvR  rule  of  trusts  is  that  the  intention  of  the 
settler  shall  be  carried  into  effect,  but  the  intention  cannot  be 
pursued  when  it  contrayenes  ihe  public  policy  of  the  law/'  ' '  So 
trusts  cannot  be  created  with  a  proviso  that  the  interest  of  the 
cestui  qu£  trust  shall  not  be  aliened,  or  shall  not  be  subject  ta 
the  claims  of  creditors.  If  it  can  only  be  ascertained  that  the 
cetiui  gue  trust  was  intended  to  take  a  vested  interest,  the  mode 
in  which  or  the  time  when  the  cestui  que  trust  was  to  reap  the 
benefit  is  perfectly  immaterial;  the  entire  interest  may  either  be 
disposed  of  by  the  act  of  the  cestui  que  trust,  or  may  become 
vested  in  his  assignees  by  operation  of  law:''  Lewin  on  Trusts^ 
137,  138;  Snowdon  v.  Dales,  6  Sim.  524;  Oreen  v.  Spicer,  1 
Buss.  &  M.  395;  Graves  v.  Dolphin,  1  Sim.  66;  Brandon  v.  Bob^ 
inson,  18  Yes.  429.  In  one  of  these  cases  the  lord  chancellor 
says:  "  There  is  no  doubt,  generally  speaking,  that  if  properfj 
is  given  to  a  man  for  his  life,  the  donor  cannot  take  away  the 
incident  to  a  life  estate.  Equity,  making  tk/eme  the  owner  of  it» 
and  enabling  her  as  a  married  woman  to  alien,  might  limit  her 
power  over  it,  but  the  case  of  a  disposition  to  a  man,  who  if  he 
has  t^o  property  has  the  power  of  aliening,  is  quite  different:** 
Wardle  v.  Claxton,  9  Sim.  525. 

'  'A  trust  is  assignable.  An  equitable  interest  may  be  assigned^ 
though  it  be  a  mere  possibility,  and  either  with  or  without  the 
intervention  of  the  trustee;  and  the  assignee  of  the  cestui  que 
trust  may  call  upon  the  trustee  to  convey  to  him,  and  on  his 
refusal  may  file  a  bill  to  compel  a  conveyance  without  making 
the  assignor  a  party: "  Lewin  on  Trusts,  499;  Brydges  v.  Brydges, 
3  Yes.  jun.  127 ;  Goodson  v.  EUisson,  3  Buss.  583.  In  LadyArundei 
V.  Phipps,  10  Yes.  140-148,  which  was  a  settlement  to  \he  use  of 
Lord  and  Lady  Arundel  for  their  lives  and  the  life  of  the  sur- 
vivor. Lady  Arundel  became  equitable  owner  of  goods  and  chai> 
tels,  and  she  became  so  under  a  contract  of  purchase  which  she 
insisted  she  was  entitled  to  make  with  her  husband  himself,  and 
her  purchase  was  sustained  against  the  creditors  of  the  husband. 

In  Ford  v.  CaldweU,  3  Hill  (S.  0.),  249,  the  deed  conveyed  to 
the  joint  use  of  husband  and  wife  for  life,  not  subject  to  their 
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debts,  and  after  the  death  of  either  to  the  use  of  the  snrriTor 
for  lif e,  and  after  the  death  of  the  anrriTor  to  the  nee  of  the 
children  of  the  marriage.  Speaking  of  this  state  of  facts,  the 
supreme  court  of  Booth  Carolina,  Judge  (VNeill  pronouncing 
the  opinion  of  the  court,  says:  **  I  hold  the  trust  was  executed 
in  the  husband,  at  least  for  his  life.  For  according  to  the 
deed,  he  was  entitled  to  the  possession  of  the  slaves;  having 
this,  he  had  both  the  legal  and  equitable  estate  for  his  life.  For 
the  trustee  bad  nothing  to  do  with  it  during  this  time;  he  had 
deliTered  the  slaves  to  one  who  was  under  no  legal  disabilities; 
this  was  equivalent  to  a  conveyance  to  him  for  the  time  he  was 
to  iK>S8es8  it.  For  the  condition  annexed  to  the  trust,  not  to  be 
subject  to  the  debts  or  contracts  of  the  husband  and  wife,  is  void. 
The  husband,  having  both  the  legal  and  equitable  estate,  could 
transfer  it,  which  he  did  to  Chur."  The  general  property  was  in 
Ford,  trustee,  but  he  had  parted  with  the  right  to  possess  it  to 
the  cestuis  que  trust.  Swift  and  wife,  for  life.  At  law,  the  wife's 
being  and  rights  are  merged  in  the  husband,  and  hence  his  pos- 
session for  the  joint  use  of  himself  and  wife  for  life  made  the 
property  for  that  time  his  entire  qualified  legal  estate."  This 
was  a  suit  at  law,  instituted  by  trustee  against  the  purchaser. 

In  loor  V.  Hodges,  1  Speers  Eq.  596,  which  was  to  a  trustee  for 
husband  and  wife,  the  same  court  quote  the  same  case  as  fol- 
lows: "  In  personal  estate  the  legal  estate  remains  in  the  trustee 
until  he  executes  the  trust  by  delivering  the  possession  to  one 
capable  of  holding  in  himself  a  legal  estate  in  the  property  to 
the  extent  of  the  interest  intended  to  be  conferred  by  the  deed. 
In  this  case  the  trustee  had  nothing  to  do  with  the  property 
during  the  life  of  the  husband.  He  had  delivered  the  slave  to 
one  who  was  under  no  legal  disability.  This  was  equivalent  to 
a  conveyance  to  him  for  the  time  he  was  to  possess  it." 

An  idea  prevails  that  though  the  income  and  profits  may  be 
assigned,  yet  the  body,  the  corpus  of  the  estate,  may  not  be.  If 
this  be  the  case,  we  have  not  perceived  it  in  the  general  rule 
stated  nor  in  the  particular  cases  cited. 

There  is  another  aspect  of  the  case  worthy  of  consideration. 
Suppose  a  decree  made  in  favor  of  Mrs.  Harrison,  as  contended 
for,  and  the  property  restored,  who  would  take  the  possession  ? 
who  be  entiUed  to  the  income  during  the  life  of  Harrison  ?  The 
answer  is  not  a  difficult  one:  the  husband,  Harrison  himself,  and 
no  other  person;  so  that  the  suit  may  be  regarded,  and  properly 
eannot  be  regarded  in  any  other  light  than  as  one  instituted  by 
kim  and  for  his  benefit  against  his  own  assignee. 
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Were  these  anthoritiee  leas  clear  and  satisfactoiy  than  thej 
seem  to  ns  to  be,  we  yet  think  the  decree  in  faTor  of  Sanderson 
against  Harrison  conolusiye  as  far  as  his  possession  of  the  prop- 
eaty,  his  interest  in  it,  and  his  power  of  alienation  are  concerned. 
It  was  the  decision  of  a  court  of  competent  jniisdiotion  as  to 
these  issues  on  the  subject  itself ,  and  whether  erroneous  or  not, 
it  constitutes  the  law  of  the  case.  We  shall  not  undertake  to 
say  that  this  decision  is  conclusiye  on  Mrs.  Harrison  in  ererj 
possible  aspect  of  .the  case.  It  is  sufElcient  that  the  facts  pre- 
sented by  the  record  do  not  remove  such  conclusion.  As  far  as 
the  facts  of  this  case  are  concerned,  we  have  possession  by  the 
husband  of  the  trust  property,  for  near  forty  years  to  the  present 
time,  thirty  years  prior  to  the  transfer  to  Mrs.  Sanderson,  with 
receipt  by  him  of  the  income,  profits,  etc.,  without  interference 
by  the  trustees,  alienation  by  the  father  and  husband  so  pos- 
sessed to  his  daughter,  possession  by  the  latter,  and  the-right 
of  her  husband,  confirmed  and  established  by  decree  of  the 
court. 

As  far  as  the  law  is  concerned,  we  find  Robert  Harrison,  the 
husband,  rightly  entitled  to  the  possession  of  the  property,  to 
the  income  and  profits  arising  from  it,  that  he  had  a  right  to 
sell  to  the  extent  of  his  interest,  and  his  assignee  to  hold  it. 

We  have  not  referred  to  the  fact  that  the  assignment  to  Mrs. 
Sanderson  does  not  conflict  with  the  main  design  of  the  deed 
of  trust,  but  is  merely  in  advance  of  it.  The  children  of  the 
marriage  are  expressly  provided  for  in  the  settlement.  Nor  is 
the  case  altered  by  the  fact  that  by  the  dispensation  of  provi- 
dence, the  husband,  rather  than  the  wife,  is  before  us  claiming 
the  benefit  of  the  last  settlement.  He  has  been  decided  to  be 
entitled  to  her  rights  and  interests,  and  is  entitled  to  the  same 
favorable  consideration  that  she  would  be  if  contending  for  the 
property  herself. 

It  remains  to  dispose  of  the  case  as  fiir  as  the  children  of  Mrs. 
Harrison  are  concerned,  who  claim  the  remaining  interest  after 
the  termination  of  the  life  estate.  The  question  of  iheir  inter- 
est can  only  be  before  us  for  one  purpose,  and  that  is  for  the 
protection  of  the  property,  so  that  they  may  assert  their  inter- 
est when  it  comes  into  existence.  This  they  may  be  entitled  to 
obtain  from  the  court,  on  a  proper  showing  by  a  bill  quia  HmeL 
If  the  property  is  in  danger  of  being  diverted  and  squandered, 
and  they  have  the  interest  contended  for  as  against  Sanderson, 
they  may  obtain  relief  from  the  court:  1  Story's  Eq.  Jnr.,  see. 
827;  Osborne  v.  Van  Ham,  2  Ha.  861. 
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We  haTe  not  considexed  whether,  if  Robert  HaRiaon,  by  anj 
easaaltj,  should  become  unable  to  support  his  wife,  she  might 
not  have  a  right  to  call  upon  Sanderson  to  contribute  to  the  ex- 
tent of  his  interest.  Such  case  has  not  been  presented  hj  the 
proof  nor  the  pleadings,  nor  haye  we  thought  proper  to  deter* 
mine  the  question  of  her  right  in  the  event  of  his  death  and  her 
sarviring.  These  questions  will  be  appropriately  decided  when 
properly  presented. 

The  decree  of  the  circuit  court  OTeimling  the  demuxxer  will 
be  rerersed  and  set  aside,  and  the  case  remanded  with  directions 
to  dismiflfl  the  bill  of  complaint  and  dissolve  the  injunction 
without  prejudice  to  other  rights  and  interests  than  those  now 
determined* 

Ddpout,  J.,  deUTexed  a  dissenting  opinion. 

IVTHBTBiKGiPALCAaB,  Dnpont,  J.,  ddiverBdadiflMntiiigopiiiiQnall^ 
holding  that  the  w»rdi  "to  the  um,  benefit,  and  behoof  of  himaelf  and  wile" 
created  a  aepazate  estate  to  the  wife,  the  intention  of  the  deed  being  to  es- 
flinde  the  marital  righte  of  the  hoaband  afaioe  ooming  from  him;  but  he  iaja 
tbat,  ordinarily,  aooh  worda  would  not  create  a  lepaiste  estate;  tiiat  he 
agrees  with  the  opinion  of  the  ooort  that  the  husband  is  entitled  to  the  in- 
oome  and  profits  of  a  Joint  estate  settled  npon  both  husband  and  wife,  bat 
Boeh  interest  does  not  extend  to  the  corpus  of  the  estate.  The  opinion  is 
qiiite  able,  and  cites  numerous  authorities  to  sustain  his  views,  and  treats  of 
■II  the  points  decided  or  commented  upon  by  the  court  In  Its  opinion,  of 
iHdeh  it  is  not  necessary  to  note  here  further  than  the  abore. 

WoBDS  WmcH  wnx  Gbiaxi  SiPA&in  BnAnt  See  note  to  SnUtk  t. 
YTettf,  39  Am.  Dec  778,  where  the  subject  is  disonssed  and  authorities  col* 


Bxms,  IflBun,  axd  PBoim  or  Win*!  BsAUfr  Biune  io  HcnanN 
Bcwk  Y.  8Um€i6reet,  61  Am.  Dec  318;  BmkSgh  t.  Ot^  68  U. 
Am.  Dbo.  Vol.  LUH-^U 
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Gbeahesb  &  Graham  v.  SsAinroK. 

[17  Q»ttaiA«66j 

Copt  ov  limn  or  AooomiT  Mabk  ibom  MiBROHAwr'a  Aooousv-book  Mid 
iwom  to  by  him  are  Inadminible  m  evidence  to  eetabllih  mdi  Moooal 
la  an  action  for  goodB  lold  and  deUTered,  altfaoai^  the  booln 
have  been  burned. 

Thb  opinion  states  the  &ets« 

Tkcher  and  Beall,  for  the  plaintiff  in  enoc 

Hawkin8f  for  the  defendant  in 


B7  Court,  LuMPKm,  J.  The  plaintiffs  in  error  in 
brought  suit  as  merchants  against  the  defendant,  on  an  open 
account,  for  goods  sold  and  delivered  to  him  during  the  year 
1853.  Upon  the  trial  it  was  proposed  to  show  by  Mr.  Oreamer, 
one  of  the  firm,  that  the  bill  of  particulars  filed  with  the  com- 
plaint was  a  true  transcript  from  the  book  of  original  entries; 
that  said  entries  were  made  by  himself,  the  partners  having  no 
clerk,  and  that  the  book  containing  these  entries  had  been  burned 
in  the  late  fire  at  Americus.  The  circuit  court  refused  to  allow 
the  account  to  be  established  in  this  way;  and  that  jadgment  is 
excepted  to. 

This  court,  in  one  of  its  earliest  decisions,  held  that  the  accounts 
of  shop-keepers  might  be  proved  by  themselves,  where  the  books 
of  original  entries  kept  by  them  were  produced,  appeared  to  be 
fair  upon  their  face,  and  the  items  were  regularly  charged,  there 
being  nothing  upon  the  face  of  the  books  themselves  to  discredit 
them.    This  practice  has  obtained  throughout  the  state;  and 
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indeed,  I  might  say  thionghoat  the  United  States.  And  Mr. 
Greenleaf  does  not  seem  to  consider  it  at  variance  with  the  prin- 
ciples of  the  common  law.  But  it  has  always  been  conceded 
that  eren  the  original  books  kept  by  the  paxtj  himself  and 
proTed  by  his  own  oath  should  be  viewed  suspiciously  and  scru- 
tinized closely,  and  at  best  are  only  allowed  from  the  necessity 
of  the  case,  as  a  part  of  the  res  gesko. 

But  this  case  proposes  to  go  one  step  farther,  and  to  permit 
the  paxtj  to  introduce  in  evidence  a  transcript  of  the  account 
from  the  books.  We  are  unwilling  to  go  this  far.  It  takes 
from  the  defendant  the  last  and  only  check  upon  this  vaiy  loose 
species  of  proof.  Bo  long  as  the  books  themselves  are  required 
to  be  produced,  the  defendant  may  by  their  inspection  detect 
such  proofs  of  a  want  of  fairness  and  regularity  as  to  cast  sus- 
picion or  discredit  upon  the  account  with  which  he  is  sought  to 
be  ohaxged.  But  allow  the  party,  in  the  absence  of  his  books, 
to  establish  the  demand  by  a  copy  claimed  to  have  been  drawn 
or  transcribed  by  himself,  and  what  protection  has  the  defend- 
ant? Is  he  not  delivered  over,  bound  hand  and  foot,  to  his 
adversary?  Better  that  the  debt  be  lost  for  want  of  sufficient 
testimony,  as  many  rights  are,  than  to  establish  a  principle  and 
practice  so  fraught  with  mischief. 

But  it  is  not  true  that  the  plainti£b  have  no  other  mode  by 
which  they  can  establish  their  debt.  Under  the  late  statute 
they  could  make  the  defendant  a  witness  and  compel  him  to 
testify.  This  account  contains  but  seven  items;  some  of  them 
leading  ones,  such  as  a  pair  of  boots,  etc.  Is  it  not  likely  that 
the  defendant  would  recollect  these  and  admit  their  justice? 

AooousT-BOOKs  AS  BviX)KZiox.— See  exteniiTe  diacoarion  of  thU  qnestion  la 
note  to  Uniot^  Bank  v.  iTnoj^p,  16  Am.  Deo.  181.  See  alio  Hwnt  v.  J?oy2«MC» 
09  Id.  140;  and  Tkomaom  r.  Porter,  58  Id.  653,  and  note  oolleoting  px^or 
oaeet.  The  principal  case  is  cited  in  CroMfford  ▼.  SteUon^  51  Oa.  120,  where 
the  ooart  decide  that,  in  a  rait  npon  an  nnliqnidated  aoeoont,  where  the 
pt^fatiir  stated  In  his  answer  to  interrogatories  taken  ont  in  his  own 
favor,  to  which  was  attached  a  copy  of  the  account  med  on,  as  foUowst 
"We  did  keep  a  regokr  set  of  books  in  the  years  1867  and  1868^  and  the 
account  Is  correct,'*  it  is  not  a  sufficient  proof  of  the  aoeoont;  that  the  answer 
being  pbinlj  based  upon  the  books,  thej  should  haTo  been  produced  and 
proved  in  the  usual  way.  It  is  also  dted  In  PetU  v.  Teal,  67  Id.  14S.  whsvt 
the  sawMi  principle  Is  recognised. 
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Yeaset  V.  Gbahail 

[17  GaoBOXA,  09.] 

Dmmd  noM  Bavk  is  Pbih  ▲  Fagh  Good  when  signed  by  the  praldent  and 

coontenigned  by  the  cashier. 
Dud  fbom  Pbbsidbut  of  Bank  to  TinnntT.w  is  yor  Absoldti  KvUinnrt 

althoagh  the  law  looks  with  great  suspicion  upon  saoh  tnmsaotions.    It 

is  at  least  admissible  as  color  of  title. 
Whe&b  Pbbsidbnt  or  Bank  Makes  Debd  to  Himself,  ik  Obder  to  Haui 

his  occupancy  of  the  property  conveyed  adverse  to  the  bank,  he  mnst 

give  it  notice  that  he  has  ceased  to  hold  it  as  president,  and  has  com* 

menced  to  hold  it  in  its  indiyidasl  capacity. 
Wbbbb  Cashieb  of  Bank  Exeoutes  Deed,  Bank  is  Held  to  havb  KonoB 

of  its  contents. 
KoTiCE  IS  Given  to  Bank,  whose  President  has  Madb  Deed  of  Cbbxain  oI 

its  property  to  himself,  that  sach  president  is  holding  it  in  his  individnal 

,  capacity,  where  ho  purchases  negroes,  and  employs  overseers  to  farm 

said  lands,  as  such  acts  are  not  performed  by  banks. 

This  was  an  action  of  ejectment,  in  which  both  parties  claimed 
under  the  bank  of  Hawkinsville.  At  the  trial,  defendants  in 
error,  in  order  to  establish  their  title,  introduced  in  evidence  a 
deed  from  the  above-named  bank,  signed  by  its  president,  John 
Bawls,  and  countersigned  by  G.  W.  Hines,  cashier,  conveying 
the  disputed  premises  to  John  Bawls.  Plaintiff  in  error  ob- 
jected to  the  introduction  of  such  deed,  but  the  court  overruled 
his  objection,  admitted  the  deed,  and  he  excepted.  Bawls  also 
introduced  evidence  showing  that  from  the  date  of  the  deed  he 
took  possession  of  the  land  thereby  conveyed,  and  cultivated 
the  same  by  his  agents  and  negroes. 

lAfon  and  Scarborough^  for  the  plaintiffs  in  error. 

Stroeier,  for  the  defendants  in  error. 

By  Court,  Luhpcn ,  J.  The  only  question  we  propose  to  ez« 
amine  in  this  case  is,  Was  the  deed  from  Bawls,  as  president 
of  the  Hawkinsville  Bank,  to  himself  good  either  as  title  or 
color  of  title  to  protect  his  possession,  which,  it  is  conceded, 
continued  for  more  than  seven  years? 

It  was  assumed  in  the  argument  that  the  concurrence  of  four 
directors  was  necessary,  by  the  charter  of  the  Hawkinsville  Bank, 
to  convey  land.  There  is  no  such  provision  in  the  charter. 
By  the  third  of  the  fundamental  rules  of  the  constitution  of 
said  corporation  it  is  provided,  it  is  true,  that  not  less  than  four 
directors  shall  constitute  a  board  for  the  transaction  of  busi- 
ness: Prince,  107.  But  by  a  t^ubsequent  clause  in  the  charter, 
it  is  declared  that  '*  the  bills  obligatory  and  credit  notes,  and  all 
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other  contracts  whatever  on  behalf  of  said  corporation,  shall  be 
binding  upon  the  company,  provided  the  same  be  signed  by  the 
president,  and  countersigned  or  attested  by  the  cashier  of  the 
said  corporation,"  etc. :  Id.  108.  This  deed,  then,  in  point  of 
form,  was  sufficient.    It  is  prima  facie  a  good  deed. 

It  is  contended,  however,  that  the  president  of  the  bank 
conld  not  make  a  good  deed  to  himself;  and  therefore  that  this 
deed  is  ipso  facto  void.  We  do  not  so  understand  the  law.  It 
looks  with  suspicion,  it  is  true,  upon  contracts  between  trustee 
and  cesiui  que  trust.  With  still  more  odium  upon  contracts 
made  by  a  trustee  with  himself.  Still  such  contracts  are  not 
absolutely  a  nullity.  Lord  Erskine,  while  chancellor,  decided 
that  such  deeds  were  void.  But  this  decision  was  afterwards 
overruled:  See  Hill  on  Trustees,  new  ed.,  159,  and  the  authori- 
ties there  cited. 

Are  there  not  circumstances  connected  with  this  case  which 
go  far  to  relieve  it  from  suspicion?  The  deed  was  counter* 
Bgned  by  the  cashier.  That  officer  is  an  important  functionary 
in  a  bank.  In  most  moneyed  institutions  he  is  pretty  much  the 
whole  of  it.  The  charter  made  it  his  duty  to  be  a  party  to  all 
contracts  in  which  the  corporation  was  concerned.  This  was 
required  for  important  purposes;  and  amongst  the  rest,  to  be  a 
check  upon  the  acts  of  the  president.  It  may  be  assumed  that 
the  cashier  united  in  this  sale,  participated  in  its  consumma- 
tion. It  was  his  duty  to  have  received  the  two  thousand  dol- 
lars purported  by  this  deed  to  have  been  paid  for  the  land. 
The  purchase  money  was  paid,  or  it  was  not.  If  paid,  the  sale 
cannot  be  set  aside  without  at  least  refunding  the  purchase 
mon^,  or  offering  to  do  so.  The  receipt  of  the  money  and  the 
retention  of  it  for  such  a  length  of  time  is  such  an  acquiescence 
in  the  sale  as  to  amount  to  a  confirmation. 

But  suppose,  on  the  other  hand,  that  the  price  was  not  paid, 
was  it  not  the  duty  of  the  cashier  to  have  notified  the  directors 
of  the  fact?  In  the  absence  of  all  proof,  then,  upon  this  point, 
is  not  the  transaction  relieved  from  the  suspicion  which  the  law 
attaches  to  this  class  of  contracts?  But  suppose  we  are  wrong 
in  this  view  of  the  case,  and  that  the  deed  is  not  good  as  title, 
is  it  not  good,  as  the  circuit  court  held  it  to  be,  as  color  of  title  1 
The  objeotion  to  it  in  this  aspect  is  that  before  the  trustee  John 
Bawls  conld  be  permitted  to  hold  this  land  adversely  to  the 
bank,  the  cestui  que  trusi,  he  must  give  notice  that  he  had 
repad>*ied  the  trust,  and  that  he  occupied  the  land  in  his  own 
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The  cashier  had  actual  notice  of  the  fact,  becauae  he  aided 
in  executing  the  title.  To  whom  else  should  notice  have  been 
given  ?  The  stockholders,  or  the  directors,  or  both  ?  We  know  of 
no  such  practice.  This  court  ruled  in  the  case  of  the  Bank  of 
St.  Marys  y.  Mum/ord,  6  Ga.  44,  that  notice  to  the  cashier  was 
notice  to  the  bank. 

But  in  addition  to  this  express  notice,  was  not  the  vezy 
nature  of  the  possession  itself  notice  of  an  adverse  holding? 
Was  it  ever  known  that  a  bank  bought  negroes,  employed  ove> 
seers,  to  farm  lands?  And  yet  all  this  was  done  by  John  Bawls 
from  the  date  of  his  deed  to  the  trial  of  the  action.  Ck>uld  the 
bank  have  been  misled  or  left  in  doubt  as  to  the  character  of 
Bawls's  occupancy  ?  For  whom  and  for  whose  use  and  benefits 
was  this  land  cultivated  ? 


Rule  that  Trustee  cannot  Pueohasx  Trust  Property  is  diaoiuaed 
in  Jewett  v.  Miller ,  61  Am.  Dec.  751,  and  the  note  thereto. 

On  Repudiation  of  Trust  by  Trustee,  his  possesaion  becomes  advene^  and 
the  statute  of  limitations  commences  to  run:  Tinnen  v.  Mebane,  60  Am,  Deo. 
205;  see  also  MoffiU  v.  Bv4:hanan,  54  Id.  41,  and  note. 

Color  of  Title  is  Writing  Professino  to  Pass  Title,  but  which  doea 
not  do  it,  either  from  a  want  of  title  in  the  person  making  it,  or  from  the  de- 
fective oonYeyance  that  is  used:  Beverly  v.  Burke^  54  Am.  Dec.  351,  and 
note.  A  sherififa  deed  to  land  should  be  admitted  in  evidence  as  oolor  of  title* 
even  though  unaccompanied  by  the  execution  under  which  the  lale  was 
affected:  BurkhaUer  v.  Edtvarda,  60  Id.  744,  and  note. 

Cashier  of  Bank,  and  not  its  President,  is  rrs  Principal  BusDmi 
OmcER:  MerehcuUa*  Bank  v.  Bawla,  50  Am.  Dec  394;  and  the  acts  of  tha 
cashier  are  prima  fade  binding  upon  the  corporation:  State  y,  Oommerdat 
Bank  qf  Alanchester^  45  Id.  280,  and  note. 

KonoB  to  Officer  or  Agent  of  Corporation  Afvbots  OoBPoiuinoVi 
WHEN:  See  note  to  Bank  qf  Pittsburgh  v.  Whitehead,  3d  Am.  Dec  188. 

Deed  under  Corporate  Seal  Prima  Fagib  conveys  the  title  of  the 
pontion:  BvrriU  v.  NahcuU  Bank,  35  Am.  Dec  395. 


OSBOBN   V.   OfiDINABY  OF  HaBBIS   GoUNTT. 

[17  GsoBOlA,  123.] 

Iv  FcLL  Kedress  has  been  Provided  by  Statute,  Equitt  is  Ousted  of  iifl 
Jurisdiction  in  such  cases  as  partitions,  the  establishment  of  lost  papcta, 
the  foreclosure  of  mortgages,  the  settlement  of  accounts,  etc,  notwith- 
standing the  English  rule  adopted  here  giving  equity  exclufliva  or  oon* 
current  jurisdiction  of  such  cases. 

WtaKRE  Statutes  of  State  Provide  Remedy  upon  Guardian's  and  other 
trustee  bonds,  to  give  equity  jurisdiction  of  such,  a  special  case  moat  be 
made  by  the  bilL    An  allegation  that  the  guardian  is  a  non-reaident»  or 
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that  before  leaving  the  state  be  gave  a  laxge  snm  of  money  to  bb  ravetiea 
to  indemnify  them,  where  the  bill  does  not  leek  to  panne  laid  anm  aa  a 
trart  fond,  is  initaffident, 
BaunaavM  Biobtb  of  SuBirm  upok  QuAXDiAX*B  Bomb  may  be  adjnated  a* 
law  under  the  act  of  1826,  allowing  anietiea  to  ooma  in  and  make  tp^ 
eial  defense  at  the  trial  and  have  a  special  vardiot  entsnd  np  fixing  tbefar 
wapeotive  ri^ta  and  xesponsibilitiest  and  oonseqnently  a  resort  to  sqvi^ 
lor  that  porpose  is  nnneceamiy. 

Bill  in  equity ,  filed  by  the  mads  of  Alexander  S-'Hn^, 
•gainst  their  former  goar^an  and  the  snretieB  upon  hie  bond  as 
such  guardian.  The  bill  charged  that  Huey  was  utterly  insolT- 
ent,  that  he  had  removed  to  the  state  of  Arkansas,  that  he  had 
irasted  and  conyerted  to  his  own  use  all  the  estate  of  lus  wardsg 
and  that  before  he  had  left  the  state  of  Georgia  he  plaoed  in 
the  hands  of  his  sureties  sufElcient  funds  to  indemnify  them  from 
all  loss  by  reason  of  their  suretyship.  The  bill  prayed  for  an 
aooountingy  and  specifically  a  discovery  from  the  sureties  of  the 
nature  and  amount  of  their  assets*  Osbom,  one  of  the  sureties, 
filed  a  general  demurrer  to  this  bill,  from  an  order  oveimling 
which  he  took  this  appeal. 

Wdbom  and  Olark^  for  the  plaintiff  in  error. 

Ingram  and  Bam^ey,  for  the  defendant  in  error. 

By  Court,  Lumpkin,  J.  According  to  the  case  made  by  the 
bill,  had  the  complainants  a  complete  remedy  at  law?  The 
rule,  now  well  settled  in  this  state,  is  that  in  reference  to  par- 
titions, the  establishment  of  lost  papers,  the  foreclosure  of 
mortgages,  the  settlement  of  accounts,  etc.,  that  notwithstand- 
ing,  by  the  English  law  as  adopted  here,  chancery  may  have 
had  concurrent,  or  even  ezdusiYe,  jurisdiction  over  these  or 
any  other  subject,  still  if  full  redress  has  been  provided  by  statp 
ute,  equity  in  that  case  is  ousted  of  its  jurisdiction,  unless  a 
special  case  is  made  by  the  bill. 

Now  it  is  not  denied  but  that  by  the  laws  of  this  state  full 
provision  is  made  for  suits  at  law,  on  guardians',  administrators', 
and  other  trustee  bonds.  To  this  forum,  then,  these  parties 
must  resort,  unless  they  have  brought  themselves  within  the 
exception  just  stated.  Have  they  done  so?  We  have  searched 
in  vain  for  any  statement  to  this  effect. 

The  non-residence  of  the  guardian  does  not  confer  jurisdi^ 
tion.  So*  far  as  the  question  of  jtirisdiction  is  concerned,  tht 
residence  or  non-residence  of  the  principal  is  wholly  immaterial. 
What  special  case,  then,  is  made  by  the  bill  ?  It  is  not  suggested 
that  there  is  any  complication  in  the  accounts  of  the  guardian 
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which  cannot  be  adjusted  at  law.  No  discoyeiy  even  is  Bonghi 
of  the  non-resident  guardian,  who  pro  forma  is  made  a  party, 
and  upon  whom  service  is  prayed  to  be  perfected  by  publication. 
Neither  is  any  appeal  made  to  the  consciences  of  the  securities  to 
make  disclosures.  It  is  true  that  the  bill  alleges  that  the  prin- 
cipal, when  about  to  leave  the  state,  placed  in  the  hands  of  his 
securities  some  five  thousand  dollars  in  money  or  property,  "  to 
indemiiify  and  save  them  harmless."  But  the  bill  does  not  seek 
eren  to  pursue  this  as  a  trust  fund  set  apart  by  the  guardian  for 
the  discharge  of  his  liability,  nor  is  there  any  intimation  that  the 
securities  are  insolvent,  or  anything  of  that  sort. 

The  only  thing  which  seems  to  have  been  in  the  eye  of  the 
draftsman  of  the  bill  which  needed  the  aid  of  a  court  of  equity 
was  the  fact  that  this  fund  had  been  placed  in  the  hands  of  the 
securities — the  complainant  not  knowing  the  relative  amount  or 
portion  received  by  each.  Hence  he  asks  for  information  upon 
that  point,  and  insists  in  the  argument  that  equity,  abhorring  a 
multiplicity  of  suits,  will  entertain  this  bill,  especially  for  the 
purpose  of  adjusting  the  rights  of  the  several  securities.  What 
has  the  complainant  to  do  with  this?  Who  constituted  him  the 
next  friend  of  the  sectuities  ?  The  favor  which  he  tenders  is 
not  only  not  solicited,  but  respectfully  declined.  And,  in  our 
judgment,  no  court  has  the  right  to  thrust  this  boon  upon  the 
sureties  nolens  volens,  vrilling  or  unwilling.  They  know  best^ 
how  best  to  protect '  themselves.  Were  it  otherwise,  and  did 
this  constitute  a  sufficient  ground  for  the  interposition  of  a  court 
of  equity,  we  are  again  met  by  the  act  of  1826,  which  allows  se- 
curities to  come  in  and  make  special  defense  at  the  trial,  and 
have  a  special  verdict  entered  up,  fixing  their  respective  rights 
and  responsibilities. 

If  one  of  the  securities  had  received  from  their  common  prin- 
cipal  funds  to  protect  him  against  the  whole  or  any  part  of  his 
liability,  that  surety  became  a  principal,  as  to  his  co-sureties, 
pro  tanto.  And  so  the  verdict  and  judgment,  under  the  statute 
of  1826,  would  find  and  establish.  And  another  surety  paying 
the  debt  to  the  creditor  would  be  entitled  to  control  Hhefi^/a, 
to  reimburse  himself  accordingly. 

So,  then,  the  last  plank  upon  which  this  bill  could  stand  ia 
knocked  from  under  it. 

JcjBiSDicnoN  OF  Eqititt  is  not  Taken  Awat  by  a  ttatate  oonfenring 
jurisdiction  on  a  court  of  law,  in  cases  in  which  equity  originally  poisessed 
Jurisdiction:  Payne  v.  BuUard^  55  Am.  Dec.  74,  and  note  in  whidi  the  qnea- 
tion  is  discussed.  In  this  note  the  rule  is  stated  as  jnst  above  written.  Thili 
•eems  to  conflict  with  the  principal  case. 
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Thx  pkinoipal  cask  is  citbd  in  NetcUm  Mfg,  Co,  t.  WhUe^  47  Gft.  408» 
vhere  the  coart  say:  "  This  court  has  held  that  where  the  legislatare  gives  a 
specific  remedy  at  law,  equity  jurisdiction  ceases."  It  is  also  cited  in  Jfe- 
LemiB  v.  FuTger$on^  59  Id.  647f  to  the  point  that  one  of  seyeral  oo-soretaea 
having  indemnity  is  not  permitted  by  the  law  to  appropriate  it  to 
himself  alone^  bat  must  admit  his  fellows  to  share  in  it  on  eqnal  terms. 


SnooELinr  v.  Daydsu 

[17  OsoaaiA*  177.] 
flnUlfXU  PXBJO&ICAIIGB  WILL  BB   BeCSKXD  OV  AORZBMBIIT  VO  TUXIT  Om 

Geoses  IK  AcnoK  to  indemnify  the  complainants  against  any  Iom  th^ 
might  sustain  by  reason  of  their  suretyship  for  tha  defendant. 

BkLL  lOB  SfBGITIO    PXBV0B3fAN0K    OV  AOBBXHXNT    TO  TUBN  OVIS  ChOBIS 

nr  Aonox  as  indemnity  to  the  complainant  should  state  with  minute* 
ness  what  books  of  account  or  evidences  of  debt  were  to  be  turned  over» 
or  if  oomplainant  could  not  obtain  access  to  such  ohoses  in  action,  the  bill 
should  so  state,  and  call  upon  the  defendant  to  supply  the  defidenoy. 

WiLLUX  D.  Shocklet  agreed  with  defendant  in  error  Davia 
and  others  that  if  they  would  become  anreties  upon  two  of  hia 
piomiBsory  notes,  he  would  transfer  and  turn  oyer  to  them  his 
books  of  account  and  other  eyidenoes  of  debt,  to  secure  them 
from  all  loss  they  might  sustain  by  reason  of  such  suretyship. 
In  consideration  of  this  agreement,  they  accordingly  became 
Bach  sureties.  The  above-mentioned  books,  etc.,  were  partner- 
ship assets  of  Shockley  &  Wooding.  The  bill  alleged  that 
Shockley  had  refused  to  comply  with  his  agreement,  that  he  was 
in  &iling  circumstances,  and  also  that  suits  were  pending 
against  the  sureties  upon  the  notes.  The  bill  prayed  for  spe- 
dfio  performance.  Defendant  demurred  to  the  billg  his  demurrer 
was  orerruled,  and  he  appealed. 

Olvoer  and  EaU,  for  the  plaintiff  in  error. 

Pryor,  for  the  defendant  in  error. 

By  Court,  Luuvkin,  J.  Can  this  bill  be  sustained,  filed  as 
it  is  to  enforce  the  specific  performance  of  an  agreement  to  turn 
over  choses  in  action  to  indemnify  the  complainants  against  their 
eeenrityship  for  the  defendant?  It  is  demurred  to  on  several 
grounds.  It  is  denied  that  a  court  of  equity  has  jurisdiction 
orer  a  bill  for  the  specific  performance  of  a  contract  relative  to 
chattels.  And  ordinarily  it  has  not,  for  the  reason  that  adequate 
compensation,  it  was  supposed,  could  be  recovered  at  law  for  the 
breach  of  such  a  contract.  All  parties  are  entitled  to  a  com- 
pliance with  their  contracts.    And  it  is  no  good  excuse  that  they 
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may  recover  damages  at  law  for  their  breach*  Instead  of  the 
party's  having  the  benefit  of  his  own  agreement,  the  objection, 
upon  principle,  to  this  whole  doctrine  is,  that  it  allows  a  court  and 
jury  to  substitute  so  much  money  as  they  may  think  sufficient 
to  indemnify  the  party  against  the  injury  he  has  sustained. 
Remedial  justice  will  be  incomplete  until  tiiis  defect  in  the  law 
is  cured;  and  until  it  shall  be  established  that  aU  parties  shall 
be  entitled  to  have  their  contracts  executed,  if  it  be  practicable, 
due  regard  being  had  to  the  rights  of  third  persons,  which  have 
intervened. . 

But  whatever  imperfection  may  exist  in  this  respect,  there  is 
no  want  of  power  in  the  courts  to  maintain  this  bill,  provided  it 
was  properly  framed.  The  bill  is  not  brought  to  enforce  a  con- 
tract of  sale  respecting  chattels,  but  to  compel  the  defendant  to 
execute  the  indemnity  which  he  promised  to  the  complainants  to 
induce  them  to  become  his  sureties.  No  satisfaction  could  be 
made  for  the  failure  to  perform  such  an  undertaking,  especially 
by  a  defendant  who  is,  as  alleged  by  the  bill,  "  in  sinking  circum- 
stances,'' and  against  whom  judgments  may  be  previously  ob- 
tained by  others.  In  which  event,  the  remedy  at  law  would 
prove  to  be  wholly  unavailing.  Nor  is  it  any  answer  i^gainst  the 
equity  jurisdiction  that  the  complainant  may  attach  or  obtain 
a  ne  exeat.  Did  the  complainants  go  into  court  upon  general 
principles  of  equity,  it  would  be  competent  to  show  that  th^ 
had  an  adequate  and  ample  common-law  remedy.  But  not  so 
when  they  pray  the  specific  performance  of  a  contract. 

This  bill,  however,  is  deficient  in  two  particulars:  1.  In 
not  stating  what  books  of  account  or  evidences  of  debt  were  to 
be  turned  over.  If  the  complainants  were  unable  to  specify 
these  choses  in  action  with  minuteness,  for  want  of  access  to 
them,  they  should  have  charged  this  fact  by  way  of  excuse  for 
their  want  of  particularily,  and  have  called  upon  tiie  defendant  to 
supply  the  deficiency.  The  charge  in  this  respect  is  too  vague. 
The  decree  cannot  be  more  definite  than  the  bill,  and  if  ren- 
dered could  not  be  enforced  for  uncertainty.  Suppose  a  decree 
were  rendered  in  conformity  to  the  prayer  of  the  bill,  that  the 
defendant  turn  over  to  the  complainant  his  books  of  aooount 
and  other  evidences  of  debt,  and  an  attachment  were  moved 
against  him  for  not  complying  with  the  decree,  could  a  court 
determine  whether  he  had  or  had  not?  But  again :  the  notes  for 
which  the  complainants  became  surety  are,  upon  their  face,  the 
individual  debts  of  William  D.  Shockley.  Prima  facie  he  had 
no  right  to  pledge  the  partnership  effects  for  their  payment,  oz 
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to  secaxe  fhoee  who  were  bound  for  him.  Trae,  fhe  bill  shows 
that  these  notes  were  given  for  the  partnership  debt  of  Shookley 
k  Wooding  to  P.  McLaren  &  Co.;  still  it  should  have  been  dis- 
tinctly averred  that  these  notes,  although  made  by  Shoddy 
alone,  were  nevertheless  the  notes  of  the  firm. 

If  the  bill  be  amended  in  these  particulars,  and  supported  hj 
satiafactoiy  proof,  the  complainants  will  be  entitled  to  the  re* 
drees  which  they  seek. 

Bill  for  Spbcitio  Bzsounov  or  Ck>irrBAOT,  leUitiiig  to  diatfeeb  mmljf 
does  not  lie  where  adequate  remedy  lies  at  law:  Cowie§  ▼.  WkUnum;  25  Am. 
Dea  60.  But  the  rule  that  apecifio  performanoe  of  a  contract  relating  to  per* 
Kmalty  will  not  be  enforced  is  limited  to  casee  where  compenaation  in  dam* 
ages  famiahes  a  clear  and  adequate  remedy:  Clark  ▼.  HhU,  33  Id.  733) 
KmballY.  Morton^  43  Id.  021.  The  tranafer  of  bank  stock  will  be  decreed 
where  the  party  holding  it  received  it  with  the  understanding  that  he  should 
transfer  it  to  other  parties:  KimbcUl  v.  MorUm,  tupra;  see  also  McOowin  ▼. 
RemingUm^  51  Am.  Dec.  584,  and  note  for  exceptions  to  this  rule.  Specifie 
performance  will  not  be  decreed  unless  the  terms  of  the  contract  are  clear 
and  definitely  ascertained:  Eobbina  ▼.  McKniglU^  45  Id.  406;  Hudson  ▼.  Xoy- 
Ion,  48  Id.  167;  Aday  v.  EchoU,  52  Id.  225. 

Thb  fbihcipal  GA8B  18  oiTXD  by  Waterman  in  his  work  on  spedflo  pv- 
focmanoe,  p.  26,  where  the  rule  is  stated  that  equity  will  specifically  enlons 
an  agreement  to  give  teonrity  for  a  debt 


Wellbobn  v.  Weaves. 

[IT  OaoaeiA,  987.] 

Hiw  Tbxal  will  hov  bs  Gramtbd  BBouiusi  YxBDier  wis  CoinmABr  to 
Gbabob  ot  Coubt,  if  the  charge  was  eRoneous  and  the  yerdiot  was  not. 

fiaTiBO  nr  Sxatutb  ov  Liiiitatioitb  nr  Fatob  ov  Mabbibd  Wombn  Boai 
HOT  Applt  where  the  woman  was  unmarried  at  the  time  the  rig^t  ao* 
crued,  although  she  may  have  married  afterwards  on  the  same  day. 

Woman's  Bight  to  Strs  roB  Cbbtaih  Slayxs,  and  hbb  PBOpnerr  THSBBDr, 
UPON  HZB  Mabbiaob,  passss  to  her  husband,  and  he  alone  can  sue  to 
their  recovery.  In  such  a  case  the  statute  of  limitatioDs  begins  to  nu 
against  the  woman  from  the  aoomal  of  her  right,  and  against  the  husband 
from  the  date  of  his  marriage. 

Btbbt  Pxbson  13  Presumed  to  Assent  to  Gbant  made  for  his  benefit,  and 
a  grant  made  to  a  person  directly  or  for  his  use,  without  notice  to  him, 
is  good  until  he  disagrees  thereto. 

Dbxd  Tabes  Eftbct  only  vbom  its  Dbuvbbt,  Wmca  mat  bb  bt  Wobmi 
without  acts,  or  by  acts  without  words,  and  may  be  made  either  to  the 
grantee  or  to  a  third  person,  who  has  no  special  authority,  for  the  use  of 
the  grantee;  further,  a  grantee  need  not  be  personally  present  to  accept 
the  delivery  of  a  deed. 

Mbbb  Retention  of  Deed  by  Grantor,  or  Itself,  will  not  Affect  its 
Validitt,  unless  it  be  declared  or  understood,  at  the  time  of  its  eze* 
ontion,  that  the  deed  is  not  to  pass  out  of  the  poeseesion  of  the  grantos; 
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Dbxd  to  bb  Dbuvebed  at  Dbath  ov  Grantor.  Where  the  gn&tor  in  m 
deed  of  gift  gave  it  to  one  of  the  sabscribing  witneeies,  with  inetmetioni 
to  have  it  recorded,  and  to  hold  it  as  his  agent  nntil  he  should  be  dead* 
and  then  to  deliver  it  to  the  donees,  which  instrootions  were  followed,  it 
was  held  that  it  oonld  not  take  effect  as  his  present  deed,  nor  as  an  escrow, 
but  if  valid  at  all,  it  most  be  as  a  testamentaxy  paper,  and  be  proved 
accordingly. 

AVCHORITT  GlVBN  TO  AOBNT  BT  QRA19T0R  07  DbBD  TO  DSLIVBR  SaMB,  to  bo 

validly  exercised,  must  be  performed  in  the  life-time  of  snob  grantor,  as 
the  agent's  authority  is  terminated  by  his  death. 

Dblxvbrt  is  as  Essbntial  to  Vaubitt  ov  Escrow  as  to  Dbbd;  the  only 
difference  being  as  to  the  manner  of  delivery. 

Bmrow  Qbkerallt  Takes  Eivbot  frov  Datb  of  Sboobd  Dbuvbbahgb;  but 
when  justice  requires  a  resort  to  a  fiction,  this  time  relatea  back  to  the 
first  delivery,  so  as  to  give  the  deed  effect  from  that  time. 

Prbsov  to  Whom  Escrow  has  bebit  Dbltvbrbd  is  Aoeht  ov  Both  ORAvrom 
AKD  Granteb.  He  does  not  hold  the  deed  subject  to  the  control  of 
the  grantor,  who  has  no  power  over  it,  and  can  no  more  oountennand  its 
delivery  than  he  could  that  of  an  absolute  deed. 

BaoiBTRATioir  07  Dbbd  does  kot  Amount  to  Dbltvbrt  thbrbof,  and  Its 
being  placed  on  record  by  the  direction  of  the  grantor  is  hat  prima /aeie 
evidence  of  its  delivery,  which  may  be  explained  and  rebutted  by  testi* 
mony. 

Dbbd,  if  Made  with  View  to  Disposition  of  Man's  Estatb  aitbr  his 
Death,  will  inure,  in  law,  as  a  devise  or  will.  Whether  an  instrument 
be  a  deed  or  will  does  not  depend  on  its  form  or  manner  of  exeentloay 
but  upon  its  operation. 

Xbbxrumbnt  Which  was  in  Form  Dbbd  may  be  shown  to  be  a  will,  as  the 
intention  of  the  maker  may  be  ascertained  not  only  from  the  instrument 
but  from  extrinsic  testimony.  Declarations  of  a  party  in  possession  of 
property  and  exercising  acts  of  ownership  may  be  admitted  in  evidence^ 
not  for  the  purpose  of  showing  title  in  himself,  but  for  the  pnrpose  of 
rebutting  the  presumption  that  he  held  as  trustee,  and  as  fortifying  hi» 
possessory  title. 

Tboveb  to  recover  two  negroes.  The  plaintiffii  were  thb 
ofaildren  of  the  defendant's  wife  by  a  former  marriage;  the  de- 
fendant was  the  plaintiffs'  step-father,  T.  G.  Wellborn.  The 
negroes  sued  for  bad  formerly  been  the  property  of  Joshua  El- 
der, who  had  delivered  them  to  his  daughter  Sarah  upon  her 
marriage  with  S.  B.  Garnett,  the  plaintiffs'  father.  The  testi- 
mony conflicted  as  to  whether  this  delivery  was  as  a  loan  or  as  a 
gift.  However,  after  Sarali  had  retained  possession  of  them 
during  her  married  life  with  Garnett,  and  after  his  death  until 
within  a  few  days  of  her  marriage  with  Wellborn,  the  defendant 
Elder  took  the  slaves  away  from  her.  Elder  continued  ta 
hold  possession  of  the  slaves  until  1850,  at  which  time  he  semi 
the  woman  (the  two  slaves  were  a  mother  and  her  son)  to  Well- 
bom's  to  wait  upon  his  wife,  and  the  boy  ran  away  and  joi] 
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his  mother  at  Wellbom'Sy  who  refused  to  give  him  ap.  Joelnui 
Elder  had,  in  1842,  executed  a  deed  of  gift  to  the  plaintiffB  of 
these  two  slaveB.  At  the  time  of  its  execution  Elder  gaye  it  to 
one  of  the  subscribing  witnesses  thereto,  with  instructions  to 
have  it  recorded,  and  to  hold  it  as  his  agent  imtil  he  should  be 
dead,  and  then  to  deliver  it  to  the  donees.  The  agent  followed 
these  instructions.  Joshua  Elder  died  in  1851,  and  the  donees 
in  the  above  deed  commenced  suit  for  the  recovery  of  the  negroes. 
The  facts  above  stated  appeared  in  evidence,  and  the  jury  found 
a  verdict  for  plaintiffs.  Defendant  moved  for  a  new  trial  upon 
various  grounds.  His  points  upon  the  statute  of  limitations 
and  the  character  of  the  above  deed  will  apx>6ar  from  the  opinion. 
One  of  his  grounds  was  that  the  court  erred  in  permitting  one 
Chandler  to  testify  as  to  the  declarations  of  Elder  before  malring 
the  deed  to  plaintiffs,  said  declarations  being  made  while  the 
declarant  was  in  possession  of  the  property,  and  exercising  acts 
of  ovmership  over  it,  and  showing  title  in  himself.  His  motion 
for  a  new  trial  was  denied,  and  he  took  this  appeal. 

Sims  and  Hammond,  and  Buchanan,  for  the  plaintiff. 
Doyal  and  Speer,  for  the  defendant. 

,  By  Court,  Lumfkin,  J.  A  new  trial  will  not  be  granted  be- 
cause the  verdict  of  the  jury  is  contraiy  to  the  chaige  of  the 
court,  provided  the  verdict  is  according  to  law  and  the  charge 
is  against  it. 

Now  we  are  are  clear  that  the  saving  in  the  statute  of  lim- 
itations in  &vor  of  femes  covert  does  not  apply  where  the  ferns 
was  discovert  at  the  time  her  right  of  action  accrued,  notwith- 
standing she  may  have  married  subsequently,  on  the  same  day. 

In  other  words,  marriage  may  be  postponed,  but  not  the 
statute  of  limitations.  And  then  the  act  of  1817,  Cobb's  Dig. 
567,  which  stops  the  running  of  the  statute  as  to  idiots,  lunatics, 
and  infants,  does  not  extend  to  married  women,  notwithstand- 
ing the  intervening  disability  of  coverture. 

Moreover,  the  negroes  in  dispute  were  taken  possession  of 
by  Joshua  Elder  before  the  marriage  of  his  daughter,  Mrs.  Oar- 
nett,  with  Wellbom,  the  defendant;  and  that  being  so,  the  bet- 
ter opinion  is,  i^ot  only  that  Wellbom  might  have  sued  alone, 
but  that  he  must  have  done  so.  And  the  reason  assigned  is, 
because  the  law  transfers  the  property  to  him,  and  the  vnfe  had 
no  interest  in  it:  See  1  Chitiy's  Blackstone,  860,  notep;  Bae. 
Abr.,  tit.  Detinue,  A;  Bull.  N.  P.  50;  Ball  v.  Cross,  1  Salk.  164; 
sed  oofnbra:  Harris  y.  OoUUon,  Hardres,  120. 
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If  this  be  so,  not  only  did  the  statute  of  limitations  b^gin  to 
ran  against  the  wife  dum  sola,  and  continued  albeit  the  inter- 
fening  coyerturoy  bat  it  commenoed  to  run  against  the  hnsband 
also  from  the  time  of  the  marriage,  which  makes  the  statatoiy 
title  of  Joshna  Elder  and  those  claiming  under  him  complete. 

What  is  the  true  character  of  the  paper  executed  by  Joshua 
Elder  to  his  grandchildren  f  Is  it  a  deed  or  a  testament?  There 
is  a  conflict  of  authority  upon  this  point;  and  our  opinion  has 
not  been  formed  without  some  hesitanqr. 

The  circuit  court  held  that  it  was  a  deed,  and  the  ouzieni 
of  American  cases  is  certainly  with  the  decision.  Whedwrighi 
T.  WJtedtorigJU,  2  Mass.  447  [8  Am.  Dec.  66],  is  the  leading 
authority  on  that  side,  and  has  been  cited  and  followed  as  law 
without  questioning  in  all  the  subsequent  adjudications.  It 
was  an  application  for  partition.  The  petitioners  produced,  in 
support  of  their  claim,  two  deeds  puiporting  to  be  conyeyances 
of  the  premises;  and  the  dispute  was  whether  or  not  the  circum- 
stances attending  their  execution  amounted  to  a  deUTery,  which 
it  was  admitted  was  essential  to  their  operation.  The  eyidenoe 
was  this:  Nathaniel  Wells,  esq.,  testified  that  in  the  year  1796 
Joseph  Wheelwright,  one  of  the  petitioners,  requested  him,  1^ 
direction  from  his  father,  as  he  said,  to  write  these  two  deeclB; 
that  haying  written  them,  the  father  called  upon  him,  and 
signed  and  sealed  the  two  deeds  in  the  presence  of  the  wit- 
nesses and  his  brother,  since  deceased,  and  deliyered  them  to 
him  for  the  use  of  the  grantees;  that  it  was  the  intent  of  the  par- 
ties that  the  grantor  should  haye  the  use  of  the  premises  daring 
his  life;  and  as  some  of  the  grantees  were  minors  and  could  not 
secure  the  use  to  him,  the  deeds  were  deliyered  as  escrows,  as  he 
expressed  it,  to  be  deliyered  by  him  to  the  grantees  upon  the 
death  of  the  grantor,  which  the  witness  had  accordingly  done. 

Upon  this  proof  Chief  Justice  Parsons  conceded  that  the 
objection  that  the  testimony  did  not  safSciently  show  that  these 
deeds  were  deliyered  by  the  grantor  in  his  life-time  to  the  grantees, 
or  any  person  authorized  by  them  to  receiye  the  same,  de- 
seryed  much  consideration.  StUl  he  held  the  law  to  be  well 
settled  that  if  the  grantor  deliyer  any  writing  as  his  deed  to  a 
third  person  to  be  deliyered  oyer  by  him  to  the  grantee  on  some 
future  eyent,  it  is  the  grantee's  deed  presently,  and  the  third 
person  is  the  trustee  of  it  for  the  grantee.  And  in  support  of 
this  conclusion,  the  learned  chief  justice  refers  to  Perk.  148, 
144,  and  Bushel  y.  Pasinore,  6  Mod.  217,  218.  I  would  merely 
remark  that  in  all  the  cases  quoted  the  papers  were  deU>eKe(i 
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oonfesaedly  as  escrows.  In  the  second  edition  of  the  Massa- 
chusetts reports,  the  propriety  of  this  opixiion  is  donbted  in  the 
modest  form  of  a  qnery  appended  in  a  note  to  the  case  hj  the 
editor,  Mr.  Band. 

Can  it  be  sostained  npon  pzinciplef  We  do  not  eontro^wrt  the 
doctrine  that  all  sndh  acts  as  give  estates  directly,  or  by  way  of 
use,  are  good  at  first,  and  that  the  thing  granted  when  the  deed 
of  grant  is  delivered  to  the  grantee's  use  shall  vest  in  the  grantee 
before  he  has  notice  of  the  grant,  or  agree  to  accept  of  the  thing 
granted;  so  that  if  lands  be  granted  immediately  hj  feoffinent» 
gift,  etc.,  the  thing  granted  shall  be  said  to  be  in  the  grantee, 
and  the  grant  good,  before  notice  or  agreement,  nntil  disagree- 
ment: Shep.  Tonch.  286;  Thompson  v.  Leach,  2  Yen!  198;  Bex 
V.  Bishop  of  London,  Show.  808;  that  evezy  man  is  presumed  to 
assent  to  a  grant  made  for  his  benefit:  WUi  v.  lixnddin,  1  Binn. 
602,  603,  618,  620;  that  while  it  is  tme  that  a  deed  takes  efEect 
from  the  deUvezy,  which  may  be  by  words  withont  acts,  or  by 
acts  without  words,  that  snch  ddivezy  may  be  either  to  the 
grantee  or  to  a  third  person,  who  has  no  special  anthoriij,  for 
the  use  of  the  grantee:  Shep.  Touch.  67,  68;  Oan^pbeU  v.  EaU, 
Cowp.  204;  Verplank  v.  Sterry,  12  Johns.  686  [12  Am.  Dec.  848]; 
Canning  v.  Pinkham,  1  N.  H.  857. 

And  further,  that  it  is  not  essential  to  the  valid  deliveiy  of 
a  deed  that  the  grantee  be  present,  and  that  it  be  accepted  by 
him  personally:  Verplank  v.  Sterry,  supra;  Harrison  v.  PkQlips 
Acad.,  12  Mass.  460;  Chapel  v.  Bull,  17  Id.  220;  Hakh  v.  Baich, 
9  Id.  310  [6  Am.  Dec.  67];  Shep.  Touch.  68. 

Moreover,  we  admit  that  the  mere  retention  of  the  deed  by 
the  grantor,  of  itself,  will  not  affect  its  validily,  imless  it  be  de- 
clared or  understood  at  the  time  of  its  execution  that  the  deed 
Ib  not  to  pass  out  of  the  possession  of  the  grantor:  Derby  Canal 
Co.  T.WUmoi,  9  East,  860;  Naldred  v.  GHham,  1  P.  Wms.  677; 
CoUon  V.  King,  2  Id.  858;  Ward  v.  Lani,  Finch's  Free.  182;  Clav- 
ering  v.  Clavering,  2yem.  478;  Sogers  v.  EoUed,  1  Bro.  P.  0. 
122;  Johnson  v.  Smith,  1  Yes.  sen.  814. 

Still  the  inquiry  recurs,  Does  the  delivery  of  a  writing  as  a 
deed  to  a  third  person,  as  the  agent  of  the  grantor,  to  hold  dur- 
ing the  life  of  the  grantor  and  to  be  delivered  at  his  death  to  the 
grantees,  operate  as  the  deed  of  the  grantor  presently?  It  is 
dear  from  the  testimony  that  William  B.  Brown,  to  whom  the 
paper  was  delivered,  was  not  the  agent  of  both  parties,  much 
less  the  trustee  for  the  use  of  the  grantees,  which  Wells,  the 
witness,  was  assumed  to  have  been  by  the  proof  in  the  case  of 
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Wheelwrights.  On  the  contrary,  Brown  held  the  deed  sabjeei 
to  the  control  of  Joshua  Elder,  as  his  agent,  and  countermand- 
able  by  him,  retaining  as  he  did,  and  intended  to  do,  the  abso- 
lute power  over  it.  The  grantees  could  by  no  act  on  their  part 
entitle  themselves  to  the  deed.  The  grantor  never  parted  with 
the  dominion  over  the  title  to  the  negroes;  and  the  possession  of 
Brown,  his  agent,  was,  in  judgment  and  contemplation  of  law, 
the  possession  of  Elder,  the  principal. 

Conceding,  then,  that  Elder  intended  to  vest  Brown  with 
authority  to  deliver  this  deed  after  his  death,  and  deposited  it 
with  him  for  the  sole  purpose  of  enabling  him  to  do  so,  is  this 
an  actual  delivery  of  the  deed?    For  while  an  authority  to  de- 
liver may  be  revoked,  and  is  absolutely  determined  by  death, 
the  delivery  itself  cannot  be  recalled.    A  deed  delivered  is  out 
of  the  reach  of  the  grantor.    Did  the  grantees,  the  grandchil- 
dren, acquire  any  title  to  the  negroes  until  the  deed  was  deliv- 
ered to  them,  after  the  death  of  Joshua  Elder,  the  grantort 
Did  Joshua  Elder  divest  himself  of  the  title  to  the  slaves  hj 
depositing  the  deed  with  his  agent,  subject  exclusively  to  his 
own  control,  and  in  no  event  to  be  delivered  till  after  his  death  t 
Brown  had  no  authority  to  deliver  the  deed  during  the  life  of 
Elder.    He  was  expressly  restrained  from  doiog  this.    Had  he 
done  it,  his  delivery  would  have  been  void,  not  being  in  pur- 
suance of  his  authority.    He  had  only  a  naked  power  to  deliver 
the  deed  after  the  death  of  the  grantor.     Could  Elder  create 
such  an  authority,  to  be  executed  after  his  death,  uncoupled 
with  an  interest  f    No  man  can,  we  apprehend,  by  deed,  much 
less  by  parol,  create  a  naked  power  which  shall  survive  him. 
For  although  the  authority  may,  by  its  terms,  be  unlimited,  it  is 
nevertheless  determined  by  the  death  of  the  principal:  Co.  lit. 
62,  b;  VUerson  v.  Mdir,  4  Bro.  G.  C.  271.    These  authorities, 
and  numerous  others  which  might  be  cited  to  the  same  effect, 
establish  the   foregoing   position.     Brown's  authority,  then, 
was  determined  by  the  death  of  Elder,  and  the  delivery  after 
was  void.    Signing,  sealing,  and  the  deUvexy  of  a  deed  may 
either  or  all  be  performed  by  an  attorney.    They  must  be  done, 
however,  in  the  life-time  of  the  grantor.    If  the  grantor,  after 
the  execution  of  a  deed,  puts  it  in  his  scmtoixe  or  hands  it  to 
his  agent,  declaring  at  the  same  time  that  it  is  not  to  be  deliv- 
ered  till  his  death,  it  is  inoperative  as  a  deed  for  want  of  actual 
tradition. 

And  it  by  no  means  relieves  the  diffculfy  by  oonfridering 
this  instrument  as  an  escrow.    Delivezy  is  as  essential  to  an 
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escrow  as  to  a  deed;  fhe  only  differenoe  bemg  that  in  one  ease 
the  grantor  makes  the  deliveiy  to  the  grantee,  and  in  the  other 
to  a  stranger  or  third  person.  In  either  case,  until  the  grantor 
makes  the  deliveiy,  the  instrument  is  a  dead  letter:  Perk.  137, 
188;  Jack9on  ex  dem.  Orat§  t.  CaUin^  2  Johns.  248  [8  Am.  Deo. 
415]. 

Generally,  an  escrow  takes  effect  from  the  second  deUyeiyy 
and  is  to  be  considered  the  deed  of  the  party  from  that  time. 
But  this  general  rule  does  not  apply  when  justice  requires  a 
resort  to  fiction.  The  relation  back  to  the  first  delivezy,  so  as 
to  give  the  deed  effect  from  that  time,  is  allowed  in  cases  of 
necessity  to  avoid  injury  to  the  operation  of  the  deed  from  erents 
happening  between  the  first  and  second  deHveiy.  When  one 
makes  a  deed  and  delivers  it  as  an  escrow,  and  dies,  or  in  the 
ease  of  a  feme  sole  marries,  before  the  second  deUveiy,  the  re- 
lation back  to  the  time  when  the  grantor  was  in  life  or  the  feme 
was  sole  is  necessary  to  render  the  deed  valid:  2  Bla.  Oom.  807; 
13  Yin.  Abr.  29 ;  Cru.  Dig. ,  1. 32,  c.  2,  sees.  87-91 ;  Oom.  Dig. ,  Fait, 
A,  3.  And  upon  these  excepted  cases  Judge  Parsons  put  his  de- 
cision in  Wheelwright  v.  Wheekorighi,  2  Mass.  447  [3  Am.  Dec.  66], 
and  decided  that  a  writing  delivered  to  another  by  the  grantor, 
not  as  his  deed,  to  be  delivered  to  the  grantees  after  the  death 
of  the  grantor,  becomes  the  deed  of  the  grantor,  by  such  second 
delivery,  from  the  time  of  the  first  deliveiy.  But  was  this  instni- 
ment  deposited  in  the  hands  of  Brown  as  an  escrow?  In  eveiy 
case  of  an  escrow  there  is  a  contract  and  privily  between  the 
giantor  and  grantees.  The  person  to  whom  the  deed  is  delivered 
is  by  mutual  agreement  constituted  the  agent  of  both  parties. 
He  does  not  hold  the  deed  subject  to  the  control  of  the 
gxantor.  He  has  no  power  over  it,  and  can  no  more  counter- 
mand the  deliveiy  of  an  escrow  than  of  an  absolute  deed.  And 
it  is  always  in  the  power  of  the  grantee  to  entitle  himself  to  the 
•deed  and  to  the  estate  by  performing  the  stipulated  condition. 
And  when  performed,  the  deed  takes  its  whole  effect  by  force  of 
the  first  delivery,  without  any  new  deliveiy:  Perfyman'e  Gaee,  6 
Co.  84  b.  But  here  no  money  was  to  be  paid,  no  condition  to 
be  performed.  The  delivery  was  dependent  merely  upon  the 
lapse  of  time.  In  such  a  case,  is  it  necessaiy  or  proper  to  resort 
to  a  violent  fiction,  ui  ree  valeai,  eto.f  In  eveiy  one  of  the 
excepted  cases  cited  by  Judge  Parsons  there  was  a  condition  to 
be  performed  as  a  part  of  the  contract,  and  that,  too,  for  a  valn« 
able  consideration.  Under  such  circumstances,  there  may  be 
some  propriety  of  putting  a  case  in  this  class  of  ezoeptkma. 
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Bat  such  was  not  the  case  of  Wheelwright;  neither  is  it  the  case 
before  us.  We  say  this  with  all  possible  respeot  for  the  eminent 
lawyer  who  made  that  decision. 

Being  satisfied  that  the  act  of  registering  a  deed  does  not 
amount  to  such  a  delivery  of  it  as  will  transfer  the  title  from  the 
grantor  to  the  grantee,  and  that  it  being  placed  on  the  record 
by  the  direction  of  the  grantor  is  at  most  but  prima  facie  evi- 
dence of  its  delivery,  which  may  be  and  is  effectually  explained 
and  rebutted  by  the  testimony  of  plaintiffs  themselves,  it  ap- 
pears to  us  unnecessaiy  to  enter  into  a  minute  investigation  of 
the  doctrine  upon  this  subject. 

Whether  an  instrument  be  a  deed  or  will  does  not  depend 
on  its  form  or  manner  of  execution,  but  upon  its  operation,  has 
been  repeatedly  ruled  by  this  court.  If  it  is  not  to  operate  till 
after  the  death  of  him  who  makes  it,  it  is  a  will,  whatever  be  its 
form.  A  deed,  if  made  with  a  view  to  the  disposition  of  a  man's 
estate  after  his  death,  will  inure  in  law  as  a  devise  or  will: 
Shergold  v.  Shergold^  1  Phillim.  10,  note  h;  Warurich  v.  Taylor,  Id. 
note  t;  Thorold  v.  Thorold,  Id.  1;  Oreen  v.  Proude,  1  Mod.  117; 
Peacock  v.  Monk,  1  Yes.  sen.  132;  Hix9on  v.  Wytham,  1  Oh.  Cas. 
248;  MeOwm  v.  Duke  of  Devon,  1  P.  Wms.  629;  Hedliey  v.  (7qp- 
%,  7  Bro.  P.  C.  496;  AUomey  General  v.  Jones,  8  Price,  868; 
Anonymous,  Dyer,  814;  6  PI.  97;  1  Powell  on  Devises,  Jarman'a 
ed.,  10,  52,  and  notes;  1  Boberts  on  Wills,  145. 

In  Habergham  v.  VinoerU,  2  Yes.  jun.  204,  this  whole  subject 
was  elaborately  discussed,  and  the  law  deliberately  settled  as 
here  stated.  All  the  authorities  that  bear  on  this  question  are 
there  collected,  on  which  that  profound  lawyer.  Justice  Buller, 
says:  '*  These  cases  have  established  that  an  instrument  in  any 
form,  whether  a  deed,  poll,  or  indenture,  if  the  obvious  purport 
is  not  to  take  place  till  after  the  death  of  the  person  making  it, 
shall  operate  as  a  will.  The  cases  for  that  are  both  at  law  and 
in  equity;  and  in  one  of  these  there  were  express  words  of  imme- 
diate grant  and  a  consideration  to  support  it  as  a  grant;  but  as 
upon  the  whole  the  intention  was  that  it  should  have  a  future 
operation  after  death  it  was  considered  as  a  will." 

It  was  held  by  the  circuit  judge  that  an  instrument  which 
is  in  form  a  deed  cannot  be  converted  into  a  will  unless  it 
appears  from  its  &ce  that  it  was  not  to  operate  till  after  the 
death  of  the  grantor.  But  the  authorities  do  not  warrant  this 
distinction.  On  the  contrazy,  it  has  been  repeatedly  held  that 
the  intention  of  the  maker  may  be  ascertained  not  only  from  the 
instrument  but  from  extrinsic  testimony:  Oreen  v.  Proude,  1 
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Mod.  117;  Lylea  r.Lyles,  2  Nott  &  M.  531;  Mxdedge  ▼.  Lamar, 
4  Desau.  617;  Eabergham  v.  VincerU,  2  Ves.  jun.  204;  Bigden  ▼. 
VaUier,  255,  258.  The  result  of  the  whole  matter  is,  then, 
that  the  plaintiffs  cannot  claim  title  to  the  property  in  sait, 
under  this  instroment,  as  a  de^d;  but  that  if  yalid  at  aU,  it  must 
be  as  a  testamentazy  paper,  and  be  proved  accordingly. 

We  see  no  error  in  the  court  in  allowing  the  testimony  of 
Chandler  to  be  introduced,  as  to  the  claim  of  title  to  the  negroes 
by  Elder,  while  he  had  them  in  possession,  not  that  he  could 
actually  create  title  in  himself  by  such  declarations,  but  they 
served  to  rebut  the  presumption  that  he  held  as  trustee  for  his 
daughter;  and  thus  answered  the  purpose  of  fortifying  his  pos- 
sessoiy  title. 

Deeds  to  Take  BFneor  areb  Death  of  Gbaxtob.— Thli  mbjeot  Is  dii- 
mined  al  oozniderable  length  in  the  note  to  J<me§  v.  /onef,  16  Am.  Deo.  39. 
In  this  note  it  U  aaid  that  '*  where  a  deed  ie  left  with  a  third  pereon  to  hold 
it  nntil  the  grantor's  death,  and  then  to  deliver  it  to  the  grantee,  the  weight 
of  authority  seems  to  be  in  favor  of  the  doctrine  that  if  there  is  no  reserva- 
tion by  the  grantor  of  the  privilege  of  recalling  the  deed  before  hli  death, 
bat  if  he  delivers  it  to  the  depositary  with  the  absolute  and  final  determina- 
tion that  it  shall  take  efiTeot  when  ^e  contingenoy  of  his  death  happens,  it 
will  become  operative  upon  its  delivery,  after  hie  death,  to  the  grantee,  and 
auch  delivery  will  relate  back  to  the  prior  delivery  for  the  purpose  of  passing 
the  grantor's  title."  A  number  of  cases  are  then  cited  which  fully  bear  out 
tills  statement  of  the  law.  In  addition  to  those  cases,  the  following  may  be 
cited  as  being  directly  in  point:  Howard  v.  Patrick,  38  Mich.  805;  PhiUip§ 
T.  HoMtkm,  5  Jones  L.  802;  HoeheU  v.  Jones,  70  Ind.  227;  Buggies  v.  Law- 
mm^  7  Am.  Dec.  375;  (yKeUy  v.  O'KeUy,  8  Met.  436;  Stephens  v.  Hws,  54 
Pa.  St.  20;  Todey  v.  DMle,  2  BlU  (N.  T.),  641;  AtUledge  v.  Lamar,  4  Desau. 
017;  Foster  v.  Mcm^fidd^  37  Am.  Dec.  154;  Watt  v.  WaU,  30  Miss.  01,  and  the 
leading  Wngliwh  case  of  Doe  ex  dem.  Oamons  v.  Knight,  5  Bam.  ft  Cress.  689. 
The  above  manner,  to  wit,  the  delivery  of  a  duly  executed  and  acknowledged 
deed  to  a  third  peison  to  hold  as  an  escrow,  to  be  delivered  upon  the  grantor's 
death,  appears  to  be  about  the  only  means  by  which  a  grantor  can  effect  his 
purpose  of  vesting  his  estate  by  a  deed  in  his  grantee,  after  his  (the  grantor's) 
death,  as  a  deed  which  purports  to  convey  an  estate  of  freehold,  to  commence 
•opon  the  death  of  the  grantor,  but  which  reserves  to  the  grantor  the  use,  en- 
joyment, and  possession  of  the  property  during  his  natural  life,  ii  void,  as 
creating  an  estate  of  freehold  to  commence  in  /uturo :  Howes  v.  Stebbins,  49- 
Gal.  369;  Oale  v.  Cobum,  18  Pick.  397.  However,  such  a  conveyance  may 
operate  as  a  covenant  to  stand  seised  to  uses:  Oale  v.  Oobum^  18  Pick.  397; 
WaU  V.  WaUt  80  Miss.  01;  or  in  a  proper  case  a  court  of  equi^  may  decree  a 
formal  conveyance  of  the  fee  from  the  grantor  to  the  grantee,  and  a  reoon- 
rsyBBoe  back  for  the  life  of  the  former:  Chandler  v.  Chandler,  56  CaL  2B67. 

In  the  above-mentioned  case  of  Doe  ex  dem.  Oamons  v.  Knight,  Bayley,  J., 
aays  that  "adelivery  to  a  third  person  will  be  sufficient  if  such  delivery  puts  the 
instrument  out  of  the  power  and  control  of  the  party  who  executed  it,  though 
said  third  person  does  not  pass  the  deed  to  the  person  who  is  to  be  benefltsd 
by  it  until  after  the  death  of  the  party  by  whom  it  was  exeonted."    In 
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ease  tibfl  eiroQButanoeB  from  which  the  court  infened  a  snAoient  ddiwy  ki 
escrow,  and  a  patting  of  the  deed  oat  of  the  grantor's  control,  were  hit  ezeoat< 
ing  it  in  the  presence  of  a  witness,  and  saying,  "  I  deliyer  this  as  my  laot  and 
deed,'*  and  his  sabseqaently  delivering  a  package  containing  the  deed  to  h&i 
sister,  saying,  "  Here,  BesSy  keep  this;  it  belongs  to  Mr.  Qanums."  la 
SttphaiB  y.  Hvs^  54  Pa.  St.  20,  the  grantor  In  several  deeds  gave  them  to  a 
third  person,  with  directions  to  hand  them,  after  the  grantor's  death,  to  the 
persona  to  whom  they  were  made,  and  to  have  the  deeds  of  sooh  as  might  be 
minors  recorded.  The  depositary  did  as  he  was  directed,  and  the  eoort  held 
tiie  delivery  perfect  and  the  deeds  operative.  In  SvgglB$  v.  Lawmm,  7  Am. 
Dec.  375,  a  deed  was  duly  ezeonted  by  the  grantor  in  his  life-time,  and  deliv* 
ered  to  a  third  person  to  be  delivered  to  the  grantees,  in  case  the  grantor 
shoold  die  before  having  made  and  executed  his  wilL  The  grantor  did  die 
withont  having  made  any  will,  and  the  deed  was,  after  his  death,  delivered 
to  the  grantees.  Theconrtsay: '*If  thisdeedistobecoostraedasaneserow, 
the  estate^  under  the  circumstances  stated  in  the  case,  passed  to  the  grantees 
upon  the  delivery  after  the  death  of  the  grantor.  It  is  a  well-settled  role 
with  respect  to  an  escrow;  th&t  if  either  of  the  parties  die  before  the  condi- 
tion is  performed,  and  afterwards  the  condition  is  performed,  the  deed  is 
good,  sjid  takes  effect  from  the  first  delivery."  The  delivery  of  a  deed  to  a 
third  person  to  be  delivered  to  the  grantee  after  the  grantor's  death,  and  the 
dalivery  thereof  by  such  third  person  before  the  grantor's  death  in  breach  of 
the  tinst  imposed  upon  him,  \b  a  sofficient  delivery  to  vest  title  at  the  death 
of  the  grantor:   Wallace  v.  Harris,  32  Mich.  38a-d9a 

A  rather  severe  case  illustrative  of  the  rule  that  deeds  of  the  chftmctrt 
vnder  discussioa  are  valid,  and  that  upon  the  second  delivery  they  relate 
back  and  are  effective  from  the  date  of  tiie  first  delivery,  is  Tw^  v.  Dibble^ 
2  Hill  (N.  Y.),  641.  In  this  case  a  son,  in  whose  favor  a  deed  had  been  made 
and  delivered  in  escrow  by  his  father,  to  await  the  father's  death,  made  a  quit- 
claim deed  of  his  "  right  of  expectancy  "  in  his  father's  estate.  This  latter 
instrument  was  executed  after  the  delivery  in  escrow  of  the  first  deed.  Upon 
the  father's  death  his  deed  was  delivered  to  his  son,  and  in  an  action  of  ejeot- 
ment  it  was  held  that  this  deed  related  back  and  was  effective,  as  from  the 
first  delivery,  and  that  the  son  had,  by  his  quitclaim  deed,  conveyed  his  title 
to  the  lands  thereby  acquired.  To  the  same  effect,  as  to  the  relation  back  to 
thedateof  the  first  delivery,  is  loiter  v.ifan^fSeU,  37  Am.  Dec  154.  AUtha 
eases  recognize  this  rule. 

Gkamtob  must  Past  wtth  All  Dominion  os  Ck>NTBOL  otbb  Inbibumbht. 
As  has  been  intimated  above,  it  is  necessary  to  the  validity  of  deeds  of  tbs 
character  under  discnswon  that  they  pass  absolntely  out  of  the  control  of  tbs 
grantor.  They  cannot  take  effect  while  they  remain  in  his  poasession  or  are. 
sabjeot  to  hie  oontroL  The  deposit  of  a  deed  with  a  third  person  is  not  a 
good  delivery  to  the  grantee  if  the  grantor  continues  till  his  death  to  haye 
the  right  to  recall  the  deed  from  the  depositaiy,  although  the  grantor  maj 
not  have  intended  to  retain  such  right,  and  does  not  exercise  it:  Baker  v. 
SaakeU.  47  N.  H.  479;  PrtOmnan  v.  Baker,  30  Wis.  $44;  IfiggiM  v.  Luds,  1% 
HL  132;  Broum  v.  Broum,  66  Me.  316;  Philip  v.  HatuUm,  5  Jones  L.  302; 
BaikM  ▼•  ^oi^y  7  Jones  L.  44;  SUUvodl  v.  Hubbard,  20  Wend.  44;  Bail  v. 
ibremaa,  37  Ohio  St.  139;  Cook  v.  ^rotoa,  34  N.  H.  460;  Jonee  v.  Jonee,  16 
Am.  Dec  35;  Oi2iaore  V.  H7ute0k28t,  31  Id.  563.  Be2dm  v.  Carter,  4  Id.  186^ 
is  somewhat  of  a  limitation  on  the  above  rule.  In  that  case  the  grantor  took 
hia  dnly  executed  deed  to  the  depositary,  and  said:  "Take  tlus  deed  and 
keep  it;  if  I  never  call  for  it,  deUver  it  to  a  after  my  death;  if  loalllorik 
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deKrer  H  to  ma"  Thm  giaator  died,  and  the  deed  mm  delhrand  to  tiM 
giantoew  Tbk  wm  held  to  be  a  good  delivery.  So  in  If  off  t.  iU;  ao  Mvi. 
M»  tiie  ooart  held  tfast  m  between  grantor  and  grantee  the  faol  d  tiM 
tion  of  the  deed  in  the  poeeeeiion  of  the  grantor,  if  he  intend*  it  to  be 
adered  m  eseented  and  deli^oredy  will  not  rander  it  invalid  for  want  of 
delivery.  For  a  further  diaonMion  of  tiiii  qneetion,  see  noto  to  /ones  v.  Jomeip 
16  Am.  Deo.  38. 

Mkbx  Ixmoiounr  or  Dbbd  nr  Plaob  to  Whiob  Obastib  hab  AconB  ia 
not  eaffieient.  Saeh  a  case  wae  ffwep  r.  /Tuey,  65  Mo.  689.  A  £ither»  har- 
ing  already  given  land  to  each  of  hia  other  eona,  exeented  and  aoknowledged 
an  inetnunent  conveying  a  tnot  to  defendant  by  way  of  giffe^  and  witii  de- 
fendant's knowledge  deposited  and  kept  it  with  hia  other  papera  in  a  cheat* 
to  which  defsndant,  who  lived  with  him,  had  aooea&  The  lather  dedarad 
that  hia  intantian  was  that  defendant  shonld  have  the  deed  and  the  land 
after  his  death,  and  that  the  deed  shonld  not  be  recorded  until  then,  sinsa 
he  might  have  oocasion  to  make  a  change.  After  hia  father's  death  defend* 
ant  took  the  deed  and  had  it  recorded.  The  court  held  that  this  twatmmft 
coold  not  take  effect  as  a  deed,  for  want  of  delivery. 

'Fon>TSQ  DxED  AMONO  Eivacis  OF  Gbastor  AnwtL  BIB  DxAXB  IB  Lranv- 
ncoEBT.  The  act  of  signing  and  sealing  a  deed  gives  it  no  effect  without 
delivery,  which  ii  a  substantive,  specific,  and  independent  act.  Conae 
qnenUy,  where  a  deed,  after  being  duly  signed,  sealed,  witoessed,  and 
acknowledged  by  the  grantor,  is  retained  by  him,  and  ia  found  among  hia 
papers  after  his  death,  it  is  iuoperative,  and  cannot  be  made  to  take  effect 
by  a  delivery  after  his  death:  Wiggins  v.  Ltut,  12  IlL  132$  MiUer  v.  PAysidfe, 
24  Ark.  2U;  ^Uher  y.  HaU,  41  N.  T.  416;  Martin  v.  Ramsey,  6  Humph. 
349;  Po£terMNB  V.  iSTae/;,  67  Me.  559.  Li  If  ^^'ns  v. /;««&,  12  HL  132,  the  court 
say:  "The  evidence  introduced  on  the  part  of  the  plaintiff  showed  that  the 
deed,  after  being  duly  acknowledged,  waa  retained  by  the  grantor,  and  was 
loond  among  hia  papers  after  his  decease.  The  grantee  waa  not  present  when 
the  deed  was  executed;  and  it  is  very  evident  that  he  waa  not  aware  of  ita 
eziatonce  until  after  the  death  of  the  grantor.  It  is  an  irrasiBtible  iuferenoe 
from  this  proof  that  the  grantor  never  parted  with  the  control  over  the  deed; 
in  other  words,  it  effectually  rebuts  any  presumption  aridng  from  the  other 
facta  of  the  case  that  the  deed  was  ever  delivered  to  the  grantor,  or  to  any 
one  for  his  use.  It  was  no  doubt  at  one  time  the  Intention  of  the  grantor  to 
convey  the  land  to  McDowell,  but  he  died  without  carrying  the  intention 
into  effect.  Hia  deeign  was  but  in  part  executed;  it  waa  never  cooaummated 
so  aa  to  give  the  deed  any  legal  operation.** 

But  the  case  of  WaU  t.  WaU^  30  Miss.  91,  appean  to  be  somewhat  of  aa 
exception  to  this  rale.  There  the  deed  waa  found  anaag  the  effocts  of  the 
grantor,  but  the  grantee  knew  of  its  existence  before,  had  conaulted  with 
the  grantor  about  it,  and  the  grantor,  just  before  his  death,  wrote  to  the 
grantee  telling  him  where  to  find  the  deed.  The  oourt  held  that,  as  between 
grantor  and  grantee,  the  fact  of  the  retention  of  the  deed  In  the  possession  of 
the  grantor,  if  he  intended  it  to  be  considered  aa  executed  and  delivered, 
would  not  render  it  invalid  for  want  of  delivery.  This  question  is  further 
diaonased  in  noto  to  Jones  t.  Jones,  16  Am.  Deo.  41.  A  deed  which  appears 
to  have  been  intended  by  the  testator  aa  a  testamentary  dispoettion  of  his 
property,  and  which  is  retained  by  the  testotor  in  his  poasession  while  he 
lives,  ia  depriTed  of  all  force  aa  a  deed:  PaUerson  v.  Sndl,  67  Me.  569;  SUO- 
wOl  T.  H^bbtsrd,  20  Wend.  44. 

Amsaarr  or  Ghantbb  to  Dud  Deuvibxd  to  Thibd  Pebsoit  for  Ids  ben- 
efit is  presumed,  although  his  dissent  may  be  shown,  and  the  deed  theraby 
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Nnd«red  ineffeotnal:  Lady  Superior  ▼.  MeNamara,  49  Am.  Deo.  184;  Jfcr- 
rittf  ▼.  8w\ft,  46  Id.  315;  Peavey  v.  TUton^  46  Id.  305»  and  note;  Moore  r. 
OUes,  49  Conn.  570;  Bivard  ▼.  ITafiber,  89  HI  415;  JBbtberry  t.  BoyUn,  «S 
AU.  330.  A  veiy  interesting  caee  upon  this  queitl(m«  and  one  in  whioh  H 
waa  diaonaaed  at  oonaideiable  lengtht  ia  UMerd  ▼•  SmUk^  Sop.  Ct  GbL* 
July  30»  1884,  3  West  Coaat  Bap.  448. 

DoED  DEijysRSD  AS  EsoBow  Takis  Eftbot  LacKDiATELT  opoB  the  per* 
formanoe  of  the  condition;  and  if  neoeaaary  to  protect  intenrening  ri^ta  of 
the  grantee,  it  will  be  held  to  take  efibct  from  ita  firrt  deliTcry  aa  an  eawovi 
ShkrUy  ▼.  Ayree,  45  Am.  Dec.  546;  Fotier  v.  Jian^fiM,  37  Id.  154. 

DiPOBiTABT  ov  BsoBOW  IS  AoKNT  OB  TBumiB  OF  GbamtbB!  WkedwrigM 
▼.  Wheelwright^  3  Am.  Deo.  66;  Jones  v.  Jones,  16  Id.  39,  and  note;  nor  it  hJa 
anthority  revoked  by  the  death  of  the  grantor:  HoeheU  ▼.  /onef,  70  Ind.  227. 

Rboobdino  Dbed  is  Only  Pboca  Facib  Evibbnob  of  ns  Dbuvbbt:  Otf- 
bert  ▼.  Norih  Am,  Fire  Ins,  Oo,,  35  Am.  Dec.  543;  Snyner  ▼.  Laehenour,  38 
Id.  685.  See alao «/adb«m ▼.  TenSyck,  2Wend.  308;  OraggT,  Letsmed^  109 
Maaa.  167;  Wilsay  ▼.  DemUe,  44  Barb.  354;  Van  Valen  r.  Shemerkom,  22 
How.  Pr.  416. 

Mabbiaob  as  Affbotino  Statutb  of  LnoTATioira:  See  note  to  Afoore  ▼. 
A  rmstrong,  36  Am.  Dec.  69,  where  WeUbom  ▼.  Weaver  ia  cited  and  commented 
upon;  aee  alao  Perkins  ▼.  CartmeU,  42  Id.  723. 

Thb  FBurciPAL  GASB  IB  GITBD  in  Mwrdock  V.  Mitchellf  30  Ga.  76»  to  the 
point  that  a  wife  and  her  huaband  can  maintain  ejectment  against  an  adverse 
claimant  of  the  wif e'a  property,  and  that  if  they  fail  to  do  so  the  statute  will 
bar  her  right;  and  in  Crau^ford  v.  Oaulden,  33  Id.  173-182,  to  the  point  that 
where  a  verdict  is  right  in  itaelf  it  will  not  be  distarbed  because  erroneons 
instmctions  were  given  to  the  jury.  The  act  of  recording  a  deed  ia  bat 
prima  facie  evidence  of  a  delivery,  which  may  be  rebntted  and  explained: 
IlarviU  v.  Lowe,  47  Id.  214.  A  grantor  cannot  deliver  a  deed  to  the  grantee 
or  his  attorney  aa  an  escrow.  Such  a  delivery  would  be  equivalent  to  adding 
a  parol  condition  to  the  instrument.  To  make  the  deed  an  escrow,  it  should 
be  delivered  to  a  third  person,  to  be  by  him  delivered  to  the  grantee  upon  the 
performance  of  any  required  condition:  Dnnean  v.  Pope,  Id.  445-451.  Each 
of  the  above  caaee  cite  the  principal  case.  It  is  alao  cited  in  Watson  v.  ITol- 
ton,  22  Id.  461,  where  a  certain  instrument  ii  construed  to  be  a  deed  Instead 
of  a  wilL    This  is  a  very  interesting  case. 


Wood  v.  MoGuibb's  Ghildben. 

[17  OSOBOIA,  861.] 

Vbbdiot  must  Gompbbbbnd  Wholb  Issub  ob  Issubs  SUBMiniD  TO  JUBT 
in  a  particular  cause,  and  must  find  certainly,  either  for  or  against  everj 
party  to  the  suit. 

BtEBT  BbASONABLB    CJOHBTBUOnON  SHOULD  BB  AdOPTBD    FOB  PUBFOSB  OF 

WoBKiNO  Vbbdiot  INTO  FoBM,  SO  ss  to  make  it  aerve;  but  tUs  rule  Is 
limited  to  cases  where  the  jury  have  expreased  their  meaning  in  an  in- 
formal manner.  The  court  has  no  power  to  supply  substantial  omissions. 
Dbfbctivb  Vbbdiot. — In  an  action  of  ejectment,  where  the  verdict  Is  ailent 
aa  to  one  of  the  plaintiffs,  the  court  is  not  at  liberty  to  answer  for  tha 
jury  whether  the  judgment  should  be  for  the  plaintiff  or  the  defendant 
and  conaequently  the  verdict  ia  defective. 
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EjBoncBiiT  brought  by  Loviok  MoGnize  and  four  othem»  ibe 
children  of  Millj  MoGnire,  against  Wood  and  Johnston.  At 
the  trial  of  the  action  the  jury  returned  the  following  Terdict: 
"  We,  the  jury,  find  in  favor  of  the  plaintiffs  [naming  all  of  them 
except  Lovick  McGuire],  to  the  undivided  four  fifths  of  the 
premises  in  dispute,"  etc.  The  defendants  moved  to  have  this 
verdict  set  aside,  upon  the  ground  that  it  did  not  find  as  to  one 
of  the  parties  plaintiff,  Lovick  McGiiire.  The  court  overruled 
ibis  motion,  and  its  decision  is  now  assigned  as  error. 

Stubbs  and  EUl,  for  the  plaintiffs  in  error. 

Jjanier  and  Anderwn,  and  Foe^  for  the  defendants  in  enor. 

By  Court,  Luhpeoy,  J.  Lovick  McGuire  was  a  party  plaintiff 
in  the  suit.  It  was  admitted  and  the  proof  showed  that  he  had 
eonveyed  his  interest  to  the  defendants.  The  court  charged  the 
juiy  that  they  were  bound  to  find  against  him.  They  were  cer- 
tainly bound  to  find  either  for  or  against  him;  and  failing  to 
do  either,  the  verdict  and  judgment  are  imperfect,  and  should 
have  been  vacated. 

The  general  rule  undoubtedly  is,  that  the  verdict  must 
comprehend  the  whole  issue  or  issues  submitted  to  the  jury 
in  the  particular  cause;  otherwise  the  judgment  founded  on 
it  should  be  reversed:  1  Arch.  Pr.  190;  PaUer9on  v.  United 
Slates,  2  Wheat.  .226;  Miller  v.  Dreta,  1  Ld.  Baym.  824.  In 
Holmes  v.  Wood,  6  Mass.  1,  the  supreme  court  of  Massachusetts 
held  that  if  the  issue  joined  be  material,  the  verdict  ought  to 
find  the  issue  either  for  or  against  the  party  tendering  it. 

Indeed,  the  circuit  judge  recoguixed  the  rule,  but  was  of 
the  opinion  that  the  point  in  issue  could  be  concluded  from  the 
finding  of  the  jury  in  this  case;  that  the  court  could  work  the 
verdict  into  form  and  make  it  serve.  If  this  could  be  done,  the 
verdict  should  stand,  and  eveiy  reasonable  construction  should 
be  adopted  for  this  purpose:  Oon  v.  Withers,  2  Burr.  698; 
Thompson  v.  Button,  14  Johns.  84;  HuntingUm  v.  Ripley ,  1  Boot, 
821. 

In  Kerr  v.  Hawthorne,  4  Yeates,  293,  Chief  Justice  Tilgh- 
man  very  properly  limits  the  authoriiy  of  the  court  to  cases 
where  the  jury  have  expressed  their  meaning  in  an  informal 
manner,  and  says  the  court  has  no  power  to  supply  substantial 
omissions. 

But  the  difficulty  here  is,  not  that  the  jury  have  expressed 
their  meaning  in  an  informal  manner,  but  they  have  failed  to 
express  any  opinion  at  all  as  to  one  of  the  parties.    True,  th^ 
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hvm  not  found  for  LovidE  MoGnire;  but  axe  we  antliorund  to 
say  that  they  intended  to  find  against  him  f  Hcyw  ahall  the  Ter- 
diot  be  amended,  then  f  For  this  pbdntiff  or  for  the  defendants, 
as  to  him  T  The  Terdiet  giyes  no  response  to  this  question;  an& 
the  court  is  not  at  liberty  to  answer  for  the  jury.  Petrie  t.  Eim^ 
nay,  3  T.  B.  659,  and  Bichardaon  y.  MeUiah,  8  Bing.  884,  are  au- 
thorities for  amending  informal  verdiots.  But  here  there  is- 
nothing  whereby  an  amendment  can  be  made. 

Under  Jones's  Forms,  under  which  this  comphunt  was  filed, 
it  may  become  important  that  even  in  ejectments  the  yerdiot  and 
judgment  should  be  commensurate  with  the  issue.  But  aa 
already  stated,  they  should  be  so  in  all  cases,  independent  of 
the  act  of  1847. 

CouBT  HAT  Mold  Vbbdiot  to  m  to  meet  the  feote  of  a  oaie  and  the  m- 
eertained  oonolnaione  of  the  Jury:  MeJIfakanT,  MeMaMan,  53  Am.  Deo.  481; 
bat  the  verdiot  cannot  be  amended  after  the  jory  is  diBohaiged,  when  it  doea^ 
not  appear  upon  the  faoeof  the  ▼eidiot  that  the  alteration  would  be  afpreeable 
to  their  intention:  Settle  ▼.  AUaoUt  62  Id.  393.  A  verdlot  ahoold  designate 
not  only  those  of  the  plaintiflfs  in  favor  of  whom  it  finds,  but  also  those  against 
whom  it  finds;  otherwise  the  verdiot  wonld  be  imperfeot,  as  not  finding  upon 
aU  of  the  issues  submitted:  Settle  t.  Alteon,  supra,  A  verdict  of  '*  guilty  on 
the  first  account "  may  be  corrected  by  the  court  by  striking  out  the  first 
syUable  of  the  word  ''aoooont,"  making  it  read  ^'ooontt"  Boberie  v.  State^  5^ 
Id.628.  Seethecaseof  Wittiekv.  7ratm,  62  Id.  778,  for  a  case  similar  to  the 
principal  case,  where  a  verdict  was  held  defective  because  it  failed  to  find  for 
or  against  one  of  the  parties  to  the  action. 

Thb  pBiif oipal  CAfix  D  OITID  in  Cfmmhigkam  v.  Bradteift  20  Ga.  289, 
whsre  the  court  hold  that  the  plaintiff  in  ^eotment  bh^  amsiid  by  strikingr 
oat  two  of  three  defendants,  and  proceed  agidnst  tho  tUrd. 
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AflBiommrr  fob  BxNEfir  or  GaiDiTOBa,  with  OcarDmovB  aw  H"r.«Af^ 
wiU  not  be  upheld  in  Gengia. 

Iir  Stats  of  Qsoboia,  Assionmint  bt  Fibm  of  All  its  Amrs  fob  Usb- 
AVD  Bbhefit  of  aU  such  of  their  creditors  as  should  within  ninety  days 
file  their  daims  with  the  assignee  and  release  the  said  firm  from  aU  lia- 
bility therefor  is  void  as  to  aU  creditors  who  object  to  such  assignment. 

Gabbubiemsvt  process,  lasued  to  S.  F.  Miller,  sued  out  against 
him  as  garnishee  by  Conklin  &  Co.,  who  had  obtained  a  judg- 
ment against  another  firm;  assets  of  which,  as  they  claimed, 
were  in  the  hands  of  said  Miller.  The  garnishee  made  retorn 
that  he  had  "  no  effects,"  and  at  the  same  time  stated  ^t  tha 
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aboTe-mentioiied  judgment  debtor  had  executed  to  him  a  deed 
at  afiBigimieiit  for  the  use  and  benefit  of  all  each  of  their  ored- 
itoiB  as  should  file  their  elaima  with  the  assignee  within  ninety 
dajB,  and  release  the  said  firm  from  all  liability  therefor.  It  ia 
nnneceeaaiy  to  set  oat  the  remaining  proYisionB  of  the  assign- 
pient  here.  The  amount  which  Miller  held  in  his  hands  hj 
lirtue  of  this  assignment  was  admitted.  The  court  below  held 
tiiia  assignment  Toid,  and  its  decision  is  now  assigned  as  eaacat* 

Miller  and  HaJSL^  lot  the  plaintiffs  in  error. 

Oo€k  and  Mondfori^  for  the  defendants  in  error. 

'Qj  Court,  Stabxis,  J.  The  point  now  presented  has  nefer 
been  enpreBsiij  adjudicated  in  this  state.  In  England,  where 
legal  policy  permits  and  encourages  bankrupt  laws,  assigmnente 
with  conditions  of  release  are  upheld  by  the  coiui».  We  find  a 
considerable  conflict  of  opinions  on  the  subject,  when  we  look  to 
the  dedaions  in  the  United  States.  In  some,  such  assignmenta 
axe  supported;  but  in  the  majority,  where  the  question  has  been 
made,  they  ha^e  been  held  illegal.  Where  they  have  been  bu»- 
tainedy  it  will  be  found,  we  think,  that  the  first  decisions  on  the 
sabject  were  made  in  the  earlier  days  of  the  republic,  when  our 
policy,  legal  and  commercial,  had  but  slightly  diverged  front 
that  of  Great  Britain.  This  seems  to  be  true  of  Virginia,  Penn* 
sylvania,  and  South  Carolina:  Bee  cases  cited  in  1  Am.  Lead. 
Gas*  83.    It  is  also  true  of  Massachusetts,  we  believe:  Id.  84. 

The  case  of  Braakear  v.  West,  7  Pet.  609,  which  was  a  deda- 
km  by  Chief  Justice  Marshall,  sustains  the  same  doctrine.  Bui 
it  18  put  upon  the  authorily  of  the  Pennsylvania  decisions,  being 
made  in  a  Pennsylvania  case,  and  that  distingnished  person,  in 
making  the  decision,  expresses  "  doubt  and  regret,"  and  con- 
donns  the  moraliiy  of  such  a  transaction.  So  in  Halsey  v.  WkUney, 
4  Mason,  207, 227, 230,  auch  an  assignment  was  supported  by  Mir. 
Justice  Stoiy,  upon  "  the  supposed  opinions  of  the  profession  in 
Massachusetts; "  but  he,  too,  condemns  the  principle  on  which 
it  is  based.  In  the  state  of  Alabama  it  was  decided,  two 
judges  dissenting,  in  an  early  case  that  such  an  assignment  was 
valid;  but  we  are  told  that  that  decision  has  been  reluctantly 
adhered  to  on  the  ground  of  mere  authority :  1  Am.  Lead. 
Cas.  84.  A  different  rule  prevails  in  New  York,  Connecticut, 
Ohio,  Illinois,  Missouri,  Mississippi,  and  North  Carolina.  And 
in  Maine  and  New  Hampshire,  statutes  have  been  passed  for  the 
purpose  of  requizing  equality  of  distribution  among  creditors. 
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Now,  if  unassisted  bj  our  own  legislation,  and  left  to  decide  be- 
tween these  conflicting  views  of  courts,  we  think  we  should  not 
have  much  difficulty  in  artiving  at  a  satisfactory  conclusion. 
In  our  opinion,  the  arrangement  gives  to  the  debtor  an  advantage 
which  is  not  consistent  with  a  pure  morality  or  accurate  jus- 
tice-—an  advantage  which  enables  him,  in  the  language  of  Judge 
Sutherland,  in  Orover  v.  Wdheman^  11  Wend.  200  [25  Am.  Dee. 
624],  "to  operate  upon  the  fears  of  his  creditors  and  coerce 
them  into  his  own  terms."  It  proceeds,  in  short,  on  principles 
which  have  been  condemned  by  such  men  as  Marshall  and  Story 
and  Kent,  even  while  the  first  two  have  been  compelled  to  sus- 
tain such  an  assignment  in  particular  cases,  by  reason  of  prece- 
dent applicable  to  these  cases.  We  have  no  such  precedent 
in  our  state,  and  are  free  to  adopt  that  which  we  deem  the 
more  wholesome  rule,  if  we  were  comx>elled  to  choose  between 
these  conflicting  views  of  courts,  and  to  determine  the  question 
upon  principle  alone. 

Some  of  the  cases  which  maintain  the  legality  and  propriety 
of  such  an  assignment  have  gone  upon  the  idea  that  the  debtor 
has  the  right,  bona  fide,  to  prefer  one  or  more  of  his  creditors, 
and  pay  ttie  debts  due  to  them  with  his  property.  On  this 
principle.  Chancellor  Johnson  (Job  Johnson)  of  South  Carolina 
puts  the  case  in  Molan  v.  Douglas^  2  Hill  Ch.  451,  perhaps  as 
strongly  as  it  can  be  found  elsewhere.  He  sets  out  by  granting 
the  debtor's  right  to  prefer  one  creditor  over  another,  and  says: 
"  Then  if  it  would  have  been  no  fraud  on  him  [the  creditor]  to 
prefer  others  over  him  with  or  without  conditions,  is  he  de-  . 
frauded  by  giving  him  an  opportunity  to  participate  with  themf 
— an  opportunity  which  it  would  not  have  been  fraudulent  in 
Johnson  [the  assignor]  to  have  withheld  from  him?"  This 
is  the  whole  strength  of  the  argument.  To  our  mind,  it  is  not 
satisfactory.  The  law  gives  to  the  creditor  the  right  to  prefer 
necessarily,  and  this  is  advantage  enough.  Our  statute  of  1818 
sanctions  this  right  expressly.  Let  him  use  this  advantage  and 
prefer  any  creditor  he  pleases,  and  pay  away  his  property  to  such 
creditor  as  he  has  the  right  to  do  in  good  faith.  But  let  him 
not  use  the  threat  of  doing  this  as  a  sort  of  moral  duress  by  which 
he  may  coerce  his  creditors  into  an  agreement  which  they  would 
not  oilierwise  approve.  Lend  him  not  the  hand  and  the  strong 
arm  of  the  law  in  doing  this.  So  that  if  there  were  nothing 
else  to  aid  us  in  taking  sides  on  this  question,  so  much  mooted 
in  this  country,  whether  or  not  such  an  assignment  was  of  a 
oharactet ''  to  hinder  and  delay  creditors,"  therefore  as  contnttj 
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to  13  Elizabeth,  roid  and  illegal  in  our  state,  these  oonsidera- 
iions  would  influence  and  control  our  views  on  this  subject. 

But  there  is  something  else;  and  that,  in  our  opinion,  is  the 
stress  of  our  own  legislation.  We  not  only  have  no  bankrupt 
laws,  but  our  policy  and  the  public  sentiment  of  our  people  are 
opposed  to  them.  And  what  is  such  an  assignment  but  a  private 
bankrupt  law?  A  bankrupt  law  executed  by  the  debtor  for  his 
own  benefit  I  Does  he  not  thus  release  himself  from  his  debts 
by  compelling  his  creditors  to  take  what  he  can  pay?  Our 
statute  of  1818,  if  not  in  express  terms  or  by  necessary  implica- 
tion, yet  in  its  whole  scope,  purpose,  and  spirit,  prohibits  such 
an  assignment.  Like  the  statutes  of  Maine  and  New  Hamp- 
shire, it  was  intended  to  insure  '*  equality  of  distribution  among 
creditors; "  for  it  declares  the  assignment  void  if  "any  creditor 
shall  or  may  be  excluded  from  an  equal  share  of  the  estate  so 
assigned,"  etc.  And  a  proviso  declares  that  **  nothing  contained 
in  this  act  shall  prevent  any  person  from  selling  or  disposing  of 
any  part  or  the  whole  of  his,  her,  or  their  estate,  so  the  same  be 
free  from  any  trust  for  the  benefit  of  the  seller,  or  any  person 
appointed  by  him;''  thus  affording  a  key  to  the  mind  of  the 
legislature,  and  indicating  how  they  intended  this  equal  distribu- 
tion to  be  made,  viz.,  on  such  terms  as  should  be  free  from  any 
trust  for  the  debtor's  benefit.  But  is  an  assignment  with  con* 
dition  of  release  such  a  disposition  of  the  property  as  is  with- 
out a  trust  for  the  debtor's  benefit?  If  not,  it  is  contrary  to  the 
scope  and  spirit  of  this  statute  if  not  to  its  letter. 

Our  legislature  has  also  manifested  its  abhorrence  of  unequal 
assignments  by  its  penal  provisions  (treating  the  same  as  a 
felony)  against  insolvent  banks  making  assignments  in  con- 
templation of  insolvency,  which  are  not  for  the  benefit  of  all  the 
creditors  and  stockholders. 

Of  course  this  decision  goes  no  further  than  the  case  made. 
We  do  not  undertake  to  say  that  such  an  assignment  would  not 
be  binding  on  the  creditors  if  they  were  all  to  accept,  and  no 
one  was  injured  by  it;  nor  as  between  the  parties— the  debtor 
and  the  assignee. 

Judgment  affirmed. 

DKBfXOB  MAT  OzvB  FBZFBBXiros  to  partioolar  ovediton  or  aeti  of  ored- 
iton:  KfnyhendaU  v.  MtDnmaldt  67  Am.  Dec  212.  He  may  eell,  avign,  or 
transfer  hii  effecti  to  a  single  creditor  or  a  number  of  his  creditors,  and  each 
transfer,  if  made  in  good  faith,  will  not  be  disturbed:  MWJbum  v.  Beach,  5ft 
Id.  91.  Preferring  a  creditor  whose  demand  is  osarioas  is  not  a  frand  oo 
other  creditors,  and  does  not  avoid  an  assignment  containing  saoh  preferenoat 
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if«miy  V.  Judrnm^  SO  Id.  516.  An  Mrigmnont  for  beoflfit  of  eraditon  oon- 
tuning  a  proyiiioo  mftking  preference  to  certain  ci^editore  In  tbe  diatribatMi^ 
of  the  aaaigned  property  to  depend  npon  the  execution  hy  them  of  a  releaae  to^ 
the  debtor  of  all  daime  against  him  is  void;  and  being  void  in  part  as  against 
oreditors,  it  is  void  in  toto,  notwithstanding  the  denial  of  the  intent  to  de- 
frand  contained  in  an  answer  to  a  bill  in  chancery,  filed  to  avoid  tiie  assign- 
ment: Onver  v.  Wakemant  11  Wend.  189.  So  in  Massaehnsetta,  a  geneial 
assignment  by  an  insolvent  debtor  in  tmst  that  the  assignees  shall,  with  tha 
proceeds  of  the  property  assigned,  pay  certain  creditors  in  fall,  and  shall  apply 
the  surplus  of  the  proceeds  to  the  payment  pro  rata  of  other  creditors  who^ 
shall  within  a  certidn  time  release  their  claims  against  the  debtor  is  invalid, 
as  against  a  dinenting  creditor,  so  far  as  respects  the  surplns  not  wanted  t» 
satisfy  the  demands  of  those  who  have  come  into  the  compact:  Bordm  v. 
Stunner,  4  Pick.  264.  This  question  is  discussed  by  Kent  in  his  Commen- 
taries, vol.  2,  p.  393.  The  following  cases  may  be  consulted  upon  thia 
question:  That  such  assignments  are  valid,  see  Fbx  v.  Adanu,  6  GreenL  245; 
Canal  Bank  v.  Cosr,  6  Id.  395;  Bavm  v.  Bkhardmm,  5  N.  H.  113;  HaUeffy. 
yPAita^,  4  Mason,  206;  CAesverv.  Cfarfo,  7  Serg.  ft  R.  510;  ITtZtoav.  Kntj^ 
ley,  10  Id.  439;  Sheepahank$  v.  Ot^pen,  14  Id.  35;  BezY.Waimm,  8  Price,  6; 
ffolmes  V.  Love,  3  Bam.  &  Cress.  64;  De  Caters  v.  Le  Ray  de  Chanaumi,  2 
Pittge,  491;  that  they  are  invalid,  see  Lord  v.  Brig  Watchman,  8  Am.  Jur. 
838  (Maine);  Ingraham  v.  Wheeler,  6  Conn.  277;  Madie  v.  Cetkne,  I  Hopk. 
Oh.  424;  8.  C,  5  Cow.  547;  Amutrong  v.  Byrne,  1  Bdw.  Ch.  79. 

Tki  fbdigipal  oabb  is  ciTBn  in  McBride  v.  Bohanan,  60  j}a.  527*  whevt- 
the  court  held  that  an  assignment  by  an  insolvent  debtor  for  the  benefit  d  his 
creditors,  provided  they  would  take  the  property  in  full  satisiaction  of  their 
daims,  is  not  binding  on  a  creditor  who  refuses  to  accept  the  same.  It  ia 
also  cited  in  Lay  v.  ^800^  47  Id*  82,  whers  the  court  hold  a  oertain 
tional  deed  to  a  creditor  is  valid. 


Walkbb  v.  Wells. 

[17  OaoaaxA,  M7.] 
MainrsB  ix  WmcH  Obahtb  abk  Madb  and  CssranxD  ix  ENOLAini,  and 
the  manner  in  which  proceedings  are  conducted  to^set  the  same  asids^ 
recited. 

QBaNTS  ABB    EnBOLLBD  IN    OfflOB  OF    SlOERABT  OT  StATB  DT  QbOBOIA, 

which  office  is  an  establishment  distinct  from  any  of  the  oonrta  of  that 
state,  and  belongs  to  an  independent  branch  of  the  government. 

COUBTB  CAKNOT  AOQUIBB  JcBIBDIOnOir  BT  PbOCXSS  OF  SOIBB  FaCIAS  OVST 

diq>uted  questions  relative  to  grants.  Scire  faeiae  ii  always  founded 
upon  a  record,  and  issues  from  and  is  made  returnable  to  tbe  court  where 
the  record  is  kept. 
Bcnui  Facias  would  Afvobd  No  Adxquatb  Rbmxdt  as  Mbabs  of  Iv« 
QUiBiffO  into  the  manner  in  which  a  gtant  had  been  Issued,  as  it  only 
resohes  such  matter  as  appears  upon  the  face  or  within  the  body  of  the 
grant. 

BVOUSH  COCBTS  BAVX  VXBT  SSLDOH  BXXBOISBD  JUBIBTKIOTIOK  TO  CaVOBL 

Obabts.    Under  the  practice  followed  in  England  in  the  issuing  of 
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gnnti,  the  cawoii^  of  snob  jutiadiotioii  by  tfami  woold  be  HUMb 
ipmnanted  than  in  tiie  case  of  onr  Amerioaa  oonzta. 
CouBSES  BAYS  No  JuBiBDioiioiN  OF  BiiJ*  to  let  Mide  a  patent  frhioh  biU 
alleges  that  the  compIamaDte  are  the  heirs  of  a  certain  penon  who  "gave 
in  for  a  draw  **  at  a  land  lottery;  that  thoir  deviaor's  name  waa  improp- 
eriy  written;  that  a  third  person  procured  agrant  to  himself  through  the 
«se  of  their  devisor'a  name;  and  that  the  defendant  had  sinoe  porohaaed 
the  land  thereby  acquired  at  sheriff's  sale.  This  aKbongh  defendant  bad 
pnrohased  it  with  full  knowledge  of  these  iacta. 

Bill  in  eqiuty,  filed  by  Walker  as  the  guardian  of  certain 
minor  children,  heirs  of  William  H.  Stephens,  who  died  in  his 
minority.  The  bill  alleges  that  William  H.  Stephens  **  gave  in 
for  a  draw"  in  a  certain  land  lottery  as  Berry  Stephens'  orphan, 
be  being  the  only  child  of  said  Beny.  That  the  apostrophe 
aftor  the  letter  ^'s"  was  omitted  bj  the  person  receiying  the 
draw,  making  the  entry  read,  *'  Beny  Stephens,  orphan."  That 
the  orphan  drew  a  certain  piece  of  land,  and  that  a  grant  issned 
to  said  Beny  Stephens,  orphan;  that  the  land  was  afterwards 
sold  at  sheriff's  sale  as  the  property  of  one  Holoombe;  that  it 
was  purchased  bj  defendant  Wells,  who  now  holds  the  grant. 
The  bill  prays  that  the  grant  be  corrected.  The  bill  was  dis- 
missed by  the  court  below  on  demnrrer,  npon  the  ground  that 
liie  coort  had  no  jorisdiction  to  grant  the  relief  prayed.  This 
filling  is  the  error  assigned. 

Walker  and  McDonald,  for  the  plaintiff  in  error. 

Wofford  and  Akin,  for  the  defendant  in  error. 

By  Oonrt,  LmcmH,  J.  The  bill  alleges  that  Berry  Stephens 
died,  leaiing  a  widow  and  one  child,  William  Henry  Stephens, 
who  remoyed  from  Jefferson  to  Dooly  county;  that  while  liying 
in  the  six  hundred  and  thiriy-third  militia  district  of  Dooly 
county,  William  Heniy  Stephens,  the  minor,  gave  in  for  a  draw 
in  the  Oherokee  land  lottery  as  Berry  Stephens'  orphan;  that 
he  drew  lot  of  land  No.  228,  in  the  thirteenth  district  of  the 
iliird  section  of  originally  Cherokee,  now  Gk>rdon,  county;  that 
in  1888  the  widow  of  Berry  Stephens  intermarried  with  one 
Amos  Lane,  by  whom  she  had  three  children,  who  are  the  com* 
phinants  in  the  bill;  that  on  the  fifth  of  May,  1889,  William 
BEeniy  Stephens  died,  tearing  the  comphunants  as  his  only  heirs 
at  law;  that  the  person  receiring  the  draw  of  the  said  William 
Henry  Stephens,  by  mistake  or  otherwise,  omitted  to  insert  the 
«poeta>phe  at  the  end  of  the  ''  s  "  in  his  name,  so  that  the  name 
•i  taken  down  on  the  list  was  **  Berry  Stephens,  orphan,"  in- 
stead of  '*  Berzy  Stephens'  orphan."    The  bill  charges  that  soma 
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one  nxJmown  to  the  complainants  procured  a  grant  to  be  issued 
to  Berry  Stephens'  orphan;  that  the  land  was  sold  at  sheriff's 
sale  as  the  property  of  one  Absalom  Holcombe,  and  purchased 
by  Andrew  J.  Wells,  who  in  1846  went  into  possession  of  the 
same,  and  has  remained  in  the  occupancy  thereof  eyer  since. 

The  prayer  of  the  bill  is  for  the  correction  of  the  mistake  in 
the  grant,  and  for  general  relief.  The  bill  was,  upon  motion, 
dismissed  at  the  hearing  for  want  of  jurisdiction  in  the  court, 
and  this  ruling  is  assigned  as  error.  Is  there  equity  in  the  bill, 
conceding  the  court  had  jurisdiction? 

Suppose  it  be  true  that  no  such  person  as  Beny  Stephens' 
orphan  erer  lived  in  Dooly  county,  or  anywhere  else;  and 
further  admit  that  the  bill  does  not  charge  that  Holcombe 
bought  of  some  one  personating  the  grantee,  but  without  notice 
of  the  fraud,  would  not  his  title  be  good?  To  maintain  this 
bill,  it  was  not  only  necessary  to  allege  that  Holcombe  derived 
title  through  some  fraudulent  vendor  claiming  to  be  the  grantee, 
but  that  he  had  notice  of  the  imposture. 

There  is  another  question,  however,  which  lies  at  the  founda- 
tion of  this  controversy.  Can  the  court  go  behind  the  grant 
and  examine  the  equity  asserted  in  the  bill  ?  This  is  a  new 
point,  never  adjudicated  by  this  court.  We  have  repeatedly 
held  that  a  mistake  of  this  sort  could  not  be  shown  by  parol 
proof;  and  intimated  that  perhaps  it  might  be  done  by  a  direct 
proceeding  instituted  for  the  purpose.  But  are  there  not  in- 
herent and  insuperable  difficulties  in  the  way? 

In  England  grants  are  issued  by  the  lord  chancellor,  after 
affixing  the  great  seal  of  the  United  Kingdom  to  them;  and 
a  record  is  made  of  them  in  the  court  of  chancery.  Ck>n8e- 
quently,  when  it  is  proposed  there  to  vacate  a  grant,  the  writ 
of  acire  fadaa  issues  from  the  conimon-law  side  of  the  court  of 
chancery,  where  the  grant  is  enrolled,  and  is  there  adjudicated 
unless  the  pleadings  terminate  in  an  issue  or  issues  of  fact. .  If 
they  do,  the  pleadings  are  made  up  in  the  rolls  office,  and  the 
record  sent  into  the  king's  bench,  to  be  tried  by  a  jury,  where, 
on  a  verdict  had,  the  judgment  is  rendered. 

But  in  Georgia  grants  are  enrolled  in  the  office  of  the  seo- 
retary  of  state,  which  is  an  establishment  not  only  distinct 
from  any  of  the  courts  of  this  state,  but  belonging  to  another 
and  independent  branch  of  the  government. 

Now  a  aoire  faoiaa  is  always  founded  upon  a  record^  and 
issues  from  and  is  mads  returnable  to  the  court  where  the 
record  is  kept 
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'V^ttumt  legislation,  then,  how  can  the  courts  acquire  juris- 
diction bj  process  of  scire  facias  over  disputed  questions  rela- 
tiYe  to  giants?  That  is  not  all:  a  scire  facias  only  reaches  such 
matter  as  appears  upon  the  face  or  within  the  body  of  the  grant. 
It  would  afford,  therefore,  no  adequate  remedy  for  cases  like 
the  present.  In  some  of  the  states  provision  has  been  made  to 
obviate  the  difiSculty,  at  least  in  part.  In  North  Carolina  an  act 
was  passed,  1798,  directing  a  copy  of  the  grant  from  the  secre- 
tary of  state's  office  to  be  filed  in  the  office  of  the  clerk  of  the 
superior  court,  upon  which  a  sdre  facias  might  issue  calling 
upon  the  defendant  to  show  cause  why  the  grant  improx>erly 
issued  should  not  be  annulled:  Taylor's  Bev.,  app. 

As  to  proceeding  by  bill  to  cancel  a  grant,  but  few  in- 
stances can  be  found  in.  the  British  books;  and  some  of  these' 
are  of  doubtful  authority.  In  Attorney  General  v.  Vernon^  1 
Vem.  277  (1684),  the  defendant's  counsel  insisted  that  no  prece- 
dent existed  to  repeal  letters  patent  by  an  English  bill  in 
chancery.  That  it  was  cawsapriTooB  impressionis.  But  the  lord- 
keeper  said:  '*  The  question  was  short — ^whether  there  be  fraud 
or  not.  If  a  fraud,  it  was  properly  relievable  in  that  court.  It 
was  not  fit  [he  said]  that  such  matter  should  be  stifled  upon 
plea."  He  therefore  reserved  the  benefit  of  it  till  the  hearing, 
because  he  *'  would  not  give  any  countenance  to  such  a  case." 

The  same  case  came  up  again,  1  Vem.  370,  and  like  the  case 
under  discussion,  was  argued  at  great  length  and  with  much  abil- 
ity. Counsel  for  the  defendants  reaffirmed  that  no  precedent 
oould  be  found  of  a  grant  being  destroyed  by  English  bill;  and 
they  insisted  upon  the  application  of  Littleton's  rule,  that  what 
never  vras,  never  ought  to  be.  But  the  court  overruled  the  ob- 
jection, and  held  that  an  English  bill  was  the  proper  remedy  in 
this  case. 

Lord  Chief  Baron  Montague  said  that  though  there  was  no 
precedent  of  any  such  suit,  yet  all  precedents  had  a  beginning; 
and  that  it  was  the  province  and  privilege  of  a  court  of  chancery 
to  create  precedents;  that  the  court  must  find  out  new  ways  to 
obviate  the  mischiefs  of  the  age,  for  crescU  in  orbe  dolus. 

Lord  Chief  Justice  Jones  said  the  pleadings  in  the  case  being 
very  long  and  the  proofs  voluminous,  he  would  notj  having  but 
an  old  decayed  memory  and  wanting  the  use  of  hands,  which 
might  in  some  measure  supply  that  defect,  repeat  all  the  circum- 
stances of  the  case;  but  in  a  few  words  would  deliver  his  opinion. 
He  was  sorry  that  Colonel  Yemon,  an  honest  gentleman  and  of 
known  loyalty,  should  be  the  occasion  of  making  a  precedent  of 
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thiB  natuze;  but  there  was  a  time  when  all  preoedents  b^gan;  and 
as  much  huddle  and  haste  had  been  used  in  passing  this  grants 
he  thought  bis  lordship  might  yery  well  decree  the  patent  to  be 
delivered  up  and  canceled. 

Lord  Chancellor  Jefferies  said  he  was  clear  that  had  this  patent 
passed  ever  so  regularly,  yet  the  court  of  chancery  might  hava 
decreed  it  to  be  delivered  up.  He  said  he  could  wish  the  crown 
had  not  parted  with  so  many  flowers,  as  he  was  persuaded  there 
would  not  have  been  so  many  rebellions.  And  although  Colonel 
Temonwas  an  honest  gentleman  of  good  quality^  still  the  honor 
of  Tutbuiy  was  of  that  vast  extent,  and  so  many  nobleman  had 
it,  that  it  was  not  fitting  for  a  person  of  Colonel  Yemon's  degree. 

Chancexy  in  England  not  only  decrees  the  revocation  of  pat- 
ents, but  to  amortize  letters  of  reprisal,  and  to  scold  the  Dutch 
ambassador  upon  the  back  of  it,  by  the  chancellor's  saying  that 
he  *'  never  came  into  the  king's  presence  but  that  he  was  making 
fresh  complaints:"  See  Bex  v.  Oarew,  1  Yem.  64. 

If  this  power  be  doubtful  even  in  England,  where  the  lord 
chancellor  is  the  sole  judge  of  the  common-law  branch  of  the 
oourt  of  chancery,  in  which  all  grants  are  made,  and  the  TTi^Vtng 
of  grants  by  the  chancellor  is  considered  an  aci  of  the  court  of 
chanceiy ,  by  which  the  court  makes  a  record  of  tiie  king's  grsnti, 
how  can  this  jurisdiction  be  exercised  in  thii  state  where  iiie 
courts  have  no  connection  with  nor  power  over  the  record  of 
grants? 

One  member  of  this  court,  at  least,  holds  that  inasmuch  as 
the  governor  of  Georgia  has  authority  to  issue  grants,  he 
alone  must  be  the  judge  of  tka  sufficiency  and  regularity  of  the 
various  preliminary  steps  required  to  be  taken  toward  the  com- 
pletion of  a  legal  title,  and  to  see  that  these  prerequisites  have 
all  been  complied  with;  and  that  the  acts  of  the  executive,  in 
this  respect,  are  as  conclusive  as  the  statutes' of  the  l^giblature 
or  judgments  pronounced  by  courts  of  justice. 

Without  admitting  this  proposition  to  the  extent  stated,  whidi 
I  do  not,  but  on  the  contnuy,  entertaining  no  doubt  but  that 
there  ar^  cases  where  the  validity  of  the  grant  is  necessarily  ex- 
aminable, both  at  law  and  in  equity,  and  moreover,  holding,  as 
I  do,  that  cases  may  arise  where  equitable  rights,  originatiag 
before  the  date  of  the  grant,  may  be  inquired  into,  still  I  have 
taxed  my  ingenuity  in  vain  to  discover  what  relief  to  grant  in 
the  present  case. 

The  cancellation  of  the  gnsnt  would  vest  the  title  in  thestate, 
and  not  in  the  complainant.    A  conveyance  from  Wells,  the  tan- 
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mat  in  poaseBsioii,  might  or  might  sot  afford  redzMB,  beeaoae 
it  does  not  appear  from  the  bill  that  Wells'  title  is  dedadble 
from  Berry  Stephens'  orphan,  the  grantee.  Eren  if  it  did,  be- 
fore rendering  such  a  decree,  or  indeed  any  other,  should  not 
the  state,  by  its  proper  officer  or  agent,  be  made  a  party  f  And  is 
not  special  legislation  needed  for  just  such  a  ease? 

The  act  of  1837,  Cobb's  Dig.  657,  does  not  embnMe  this 
ease.  It  extends  only  to  the  correction  of  eRors  which  haye 
occurred  in  some  of  the  offices  in  the  execuixre  department  in 
the  issuing  of  grants;  whereas  this  mistake  is  alleged  to  haye 
been  made  by  the  person  originally  registering  the  names  of 
the  drawers  in  the  six  hundred  and  thirty-thixd  distriet  of  Dooly 
4X>nnty. 

The  act  oi  1827,  Cobb's  Dig.  656,  makes  proririoii  for  just 
such  cases  as  this  in  the  counties  of  Lee,  Musoogee,  Coweta, 
Troup,  and  Carroll;  and  the  act  of  1828,  Id.  667,  oontaina 
«  similar  provision  for  the  bad  spelling  and  transozibing  of  the 
names  of  persons  entitled  to  draws  in  Dooly,  Houston,  Monroe, 
Henry,  and  Fayette. 

But  as  yet  no  act  has  been  passed  for  Cherokee,  where 
this  land  was  located,  for  any  one  of  the  ten  ooonties  into  which 
it  was  subdivided. 

Upon  the  whole,  we  think  the  court  was  right  in  refusing  to 
^gercise  jurisdiction  in  the  case  made. 


8pke9T,  McBorp,  M  Am.  Dm.  408,  wm  a  omo  In  wUeh  tiie  ooort  intl- 
■utod  that  jnzifldiotion  to  ooneoi  a  gnat  ndght  be  enntod  by  it,  and  held 
that  a  grant  ooold  not  be  impeaohed  in  a  ooUateial  way  at  hnr  by  ifaowing 
that  the  gnmtee  naoied  in  the  grant  was  not  the  one  intended,  but  that  it 
ihoald  be  firrt  oonreoted  fay  a  adrv  faeku  or  o4h«r  prooeedfing  in  ohaaoeiy. 
The  eoort  alao  held  an  order  of  the  eieentive  oorreotiag  a  grant,  after  the 
iBtervention  of  the  righti  of  third  partiee,  to  be  inoperatiTe  and  void.  The 
prino^  caae  ia  oited  and  folkwad  in  McBory  ▼.  8yh$h  20  Ga.  671,  to  the 
point  that  a  miatake  in  a  grant  eaanot  be  reotifled  by  aetre  fiuHoM^  It  ia  alio 
eited  in  Parber  r,  Hughut  26  Id.  378,  to  the  point  that  a  grant  from  the 
state  cannot  be  aet  aaide  in  a  prooeeding  to  whloh  the  atato  ia  not  a  par^. 
Li  a  anbeeqnent  action  of  ejectment  between  the  partlea  to  the  prindpal  caae, 
Hiecoart  lield  that  pand  evidence  waa  admJaaJWe  to  ahow  tiiat  the  name 
^'Bany  Stephana,  orphan,*  ahonld  hare  been  ^'Beiiy  Stephana'  orphan." 
nno.  Tea.  LZZQ— 17 
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ri7  Q«maiA,668.] 

Pabol  GoHTRACRr  Alumbd  19  BiLL,  Whigr  n  Dbnizd  bt  Akbwxe  th«reta^ 
may  be  estobliahed  by  parol  evidenoe;  the  aniwer  may  be  ooatndloted 
by  evidenoe  aliunde, 

Iv  Deposition,  Witnbss  mat  Answer  CBoss-ummsooATOBixs  bt  Bobr- 
BHOB  to  his  answers  to  the  direct  questions. 

Wmntss  SHOULD  bb  Pbbmittbd  to  Tbstift  as  to  "his  Undbbssabd* 
XHo"  of  what  he  heard  certain  parties  say  in  relation  to  an  agreement 
between  them. 

Ant  Autbratiok  or  Wbittbv  iRSTBUXBirr  will  be  Pbbsuxbd  to  bats 
BEEN  Made  at  Timb  of  ns  BzBOunoH;  bot  the  qneetion  whether 
there  has  been  any  alteration,  and  the  nature  thereof,  is  for  the  jury. 

AiTBB  Execution  or  Instrument  has  been  Proved  in  Usual  Manner, 
conrt  should  admit  it  in  evidence,  regsidless  of  any  apparent  altentiooa 
upon  it»  the  nature  of  which  should  be  passed  upon  by  the  jury. 

Bigbipt  op  Pabtt  Who  is  Himbelp  CSompekent  Witness  is  hearsay  evi- 
deuce,  and  inadmissible. 

Dbolarations  op  Partt  at  Work  upon  Building,  that  Hb  was  Work- 
nro  PORM.,areadmiwibleinevidenoeb  as  pert  of  theres^eatcB^  as  tending 
to  show  that  he  had  no  interest  in  the  building. 

Dbolarations.— The  admissibility  of,  gsnerally,  discussed. 

Spbcipio  Perpormanoe— Equitablb  Jubibdigtion.— Plaintiff  sued  to  re- 
cover the  value  of  labor  performed  In  erecting  a  building  upon  defend* 
ant's  lot.  Defendant  files  a  cross-bill  for  an  injunction,  alleging  thai 
plaintiff  had  agreed  to  build  the  house  in  consideration  of  the  moiety  of 
the  property,  and  prays  that  plaintiff  be  decreed  to  take  a  conveyance 
according  to  his  agreement:  Md,  that  specific  performance  of  this 
agreement  cannot  be  decreed;  also^  that  the  injunction  should  not  be 
granted,  as,  provided  defendant  can  establish  this  af^reement,  it  is  a  good 
defense  at  law. 

Vbndor  can  Seldom  Ask  Intbrposiiioh  op  Oourt  op  Equitt  to  speoiflo- 
ally  enforce  a  psrol  contract.    He  must  show  that  he  will  be  prejudiced 
by  its  non-performance,  as  that  the  vendee  had  been  given  and  has  re 
tained  possession. 

Bill  por  Ltjunotion  havino  bbbn  Imfropeblt  Betainbd,  will  not  bb 
Further  Bxtained  for  the  purpose  of  grsnting  other  relief  for  whlbk 
there  is  a  remedy  at  law.* 

Bquitt  will  not  Take  Goonizanob  op  Aocx>unt  unless  it  is  so  oomplez. 
etc.,  that  it  cannot  be  arranged  in  a  court  of  law. 

A  nwiaginwa.— Ailmi—inm«  ehould  be  dearly  proved,  deliberately  made,  and 
precisely  identified,  in  order  to  be  good  evidence;  but  hasty  and  inad- 
vertent verbal  admissions,  however  clearly  proved,  are  entitled  to  littla 
oonsideration. 

Parol  Cont&aot  por  Land  shouu>  bb  Proved  by  dear  and  indispntaUa 
evidence,  leaving  no  reasonable  doubt  as  to  its  terms. 

This  was  a  proceeding  in  equity  whioh  grew  oat  of  the  follow* 
lug  transactionB:  An  action  at  law  was  commenced  by  J.  J. 
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agaiiuit  D.  R  Mitehftll,  in  which  plaintiff  claimed  two 
thousand  dollars  alleged  to  be  due  him  on  account  of  labor  per- 
formed and  materials  furnished  in  enlarging  and  repairing  the 
Buena  Yista  house,  in  the  town  of  Bome,  which  house  belonged 
to  defendant  and  was  situated  on  his  lot.  This  bill  was  then 
filed  by  Mitchell,  for  an  injunction  against  the  further  prosecu- 
tion of  the  above  action,  he  alleging  therein  that  he  and  Printup 
had  made  an  agreement  by  which  Printup  was  to  become  the 
owner  of  half  of  the  property  aboye  mentioned  in  consideration 
of  his  doing  the  work  sued  for;  that  while  the  work  was  in 
progress  Mitchell  had  advanced  to  Printup  the  sum  of  one  thou- 
sand eight  hundred  dollars;  and  that  since  the  completion  of 
the  building  Mitchell  had  received  eight  hundred  dollars  in 
rents.  The  prayer  of  the  bill  was  for  an  accounting,  that  the 
property  be  divided,  and  that  Printup  be  decreed  to  take  a  deed 
for  the  share  of  the  property  alleged  to  be  his.  In  defendant's 
answer  to  this  cross-bill  he  denied  the  existence  of  the  contract 
therein  alleged.  Defendant  made  two  several  motions  to  dis- 
miss the  cross-bill  for  want  of  equity,  one  at  the  commence- 
ment of  the  trial,  and  one  at  the  close  of  the  trial,  and  the 
motion  was  denied  in  each  instance.  At  the  trial  defendant 
made  several  points,  the  following  of  which  were  noticed  by  the 
court.  He  objected  to  testimony  of  T.  Y.  Smith  and  other  wit- 
nesses being  admitted  to  prove  the  parol  agreement  or  contract 
alleged  in  the  bill,  upon  the  ground  that  its  existence  had  been 
denied  by  his  answer.  He  objected  to  the  introduction  of  the 
interrogatories  of  certain  persons,  upon  the  ground  that  the 
croes-intezrogatories  were  answered  only  by  reference  to  the  an- 
swers to  the  direct  questions.  He  objected  to  the  court's  per- 
mitting the  witness  Younge  Mann  to  testifyas  to  his  ''understand- 
ing" of  what  the  parties  had  said  in  regard  to  the  contract  above 
alleged.  He  objected  to  the  court's  allowing  certain  receipts  to 
go  to  the  jury,  upon  the  ground  that  they  api>eared  upon  their 
face  to  have  been  altered.  The  court  refused  to  admit  in  evi- 
deuce  a  certain  receipt  signed  by  James  McAmis,  as  he  had 
been  a  witness  in  the  case  by  intezrogatories,  and  defendant  ex- 
oepted.  All  of  the  above  rulings  defendant  now  assigns  as 
enor.    The  remaining  facts  appear  from  the  opinion. 

</l  W*  H.  Undenoood,  for  the  plaintiff  in  error. 

MoMnder  and  Akm^  for  the  defendant  in  error. 

By  Court,  Ldiipxdi,  J.    If  the  defendant  denies  the  exisi- 
enee  of  the  parol  contract  sought  to  be  performed,  and  insists 
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upon  the  benefit  of  ihe  etfttate,  can  the  ease  be  mftde  out  bgr 
parol  evidence?  This  is  the  first  point  presented  in  the  bill  of 
exceptions,  and  is»  we  concede,  a  yeaced  question. 

There  is  high  authority  for  holding  that  the  bar  to  a  decree 
is  complete  under  such  cironmstances;  but  we  think  the  more 
modem  practice  and  the  better  doctrine  is  to  allow  the  answer 
to  be  contradicted  and  oyeroome  by  aliunde  evidence.  To  allow 
the  answer  to  go  uncontradicted  is  to  furnish  too  strong  a 
temptation  to  perjury  by  malring  it  the  interest  of  the  defend- 
ant in  every  case  to  deny  the  agreement;  since,  if  confessed, 
he  would  be  bound  to  perform  it.  It  seems  to  us  that  the  rule 
once  established,  that  the  defendant  is  bound  to  confess  or  deny 
the  agreement,  and  about  which  there  is  no  longer  any  dispute, 
it  must  follow,  as  a  necessary  consequence,  that  where  the  agree- 
ment is  denied  the  answer  is  liable  to  be  contzadioted  by  parol 
proof.  And  this  disposes  of  the  objection  made  to  the  testi- 
mony of  T.  y.  Smith  and  others. 

Certain  depositions  were  objected  to  because  the  witoessea 
did  not  answer  the  cross-interrogatories,  except  by  reference  to 
their  answers  to  the  direct  questions.  This  practice  has  been 
generally  followed  in  our  courts,  and  we  see  no  objection  to  it 
upon  principle.  If  the  direct  and  cross  questions  are  precisely 
the  same,  why  should  the  answer  to  the  latter  be  repeated  in 
ioHdem  verbis  f  Should  the  interrogatory  be  varied,  or  contain 
some  additional  inquiry,  the  answer  of  course  should  be  adapted 
to  the  new  phase  in  which  the  question  is  propounded. 

•The  testimony  of  Tounge  Mann  was  objected  to,  because  he 
only  testified  as  to  his  **  understanding  **  of  what  panned  between 
the  parties  relative  to  the  agreement  This  species  of  evidence 
was  held  to  be  admissible  by  this  court  in  Moody  v.  Davit,  10 
Oa.  408. 

Another  exception  is  that  the  receipts  of  lira.  IL  A.  Choice, 
Mr.  W.  C.  Butier,  and  Mr.  James  McAmis  were  allowed  to 
go  to  the  jury  without  explanation,  the  defendant  objecting 
to  them  on  the  ground  that  they  appeared  upon  their  face  to 
have  been  altered*  In  ancient  times,  when  few  could  write,  and 
when  the  business  which  required  writing  was  done  1^  those 
who  were  skillful,  where  an  instrument  was  suspicious  by  reason 
of  any  apparent  alteration,  the  court  took  it  upon  itself  to  de- 
cide, upon  an  inspection  of  the  paper,  that  it  was  void:  Co. 
Lit.  86,  note  7.  But  such  a  principle  could  not  long  be  sup- 
ported. And  the  rule  may  now  be  thus  stated:  an  alteration  oi 
a  written  instrument*  if  nothing  appear  to  the  oontmy,  should 
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be  pieBimied  to  lutTe  been  made  at  the  time  of  its  ezeoation* 
Bui  generally  the  whole  inqnixy,  whether  there  has  been  an 
alteration,  and  if  so,  whether  in  frand  of  the  defending  parly 
OT  otherwise,  to  be  determined  hy  the  appearanee  of  the  instm- 
meni  itself,  or  from  that  and  other  endenoe  in  the  ease,  is  for 
thejnxy. 

The  conrt,  npon  the  nsnal  proof  of  the  exeontion  of  the 
fnstnunent,  should  admit  it  in  eridenee,  without  reference  to 
the  chaiacter  of  any  altetations  npon  it,  abont  whioh  the  ooort 
will  piesome  nothing,  leaying  the  whole  qnestion  to  be  passed 
upon  by  the  jnxy:  Leyfi/M%  Oa»e,  10  Co.  92;  Go.  lit.  225  a; 
Matter  y.  MUer,  4  T.  B.  888;  Van  Eorne^s  L^aee  v.  Donxmee, 
2  Dall.  806;  8ied^9  Leuee  y.  Spencer,  1  Pet.  560;  Bowers  ▼• 
Jewea,  2  N.  H.  648;  Beamm  t.  iZuneQ,  20  Yt.  206  [49  Am. 
Deo.  775];  BaOey  ▼.  Tlxylor,  11  Conn.  681  [29  Am.  Deo.  881]; 
WUson  ▼.  Hendermm,  9  Smed.  &  M.  876;  Hudson  t.  Bed,  6  Pa. 
St.  279. 

The  defendant  offered  a  receipt  gi^en  by  James  McAmis 
to  J.  J.  Printnp,  to  the  following  effect:  "  BeoeiTed  of  J.  J. 
twenfy-fiye  dollars,  in  part  payment,  as  per  contract 
D.  B.  Mitchell,  for  work  done  on  the  Bnena  Yista  honse/' 
etc.  McAmis  himself  being  a  competent  witness,  his  receipt  was 
hearsay  evidence,  and  therefore  properly  ruled  out  by  the  court 

The  court  rejected  the  sayings  of  defendant,  while  employed 
on  the  work,  as  to  whom  he  was  doing  it  for.  We  are  of 
the  ojnnion  that  the  declarations  made  by  Mr.  Printnp,  while 
engaged  in  putting  up  the  improrements,  that  he  was  doing 
the  work  for  Mr.  Mitchell  ought  to  haye  been  admitted  in  his 
favor.  They  were  connected  with  the  principal  fact  under  in* 
Testigation.  They  were  made  at  a  time  and  under  dreum- 
Btances  when  it  was  not  the  interest  of  the  dedazant  to  dis- 
parage his  title  to  a  moiety  of  the  lot.  These  declarations  and 
conversations  show  the  true  opinion  and  state  of  mind  of  Mr. 
Printnp  at  that  particular  period.  They  are  parts  of  the  rei 
gestcB.  "Where  a  person  changes  his  residence,  or  is  upon  a 
journey,  or  leaves  his  home,  or  returns  thither,  or  remains 
abroad,  or  secretes  himself,  or  does  any  other  act  material  to  be 
understood,  his  declarations,  made  at  the  time  of  the  transac- 
tion, and  eipressive  of  its  character,  motive,  or  object,  are  re* 
garded,  say  the  authorities,  as  "  verbal  acts,  indicating  a  present 
purpose  and  intention,''  and  are  therefore  admitted  in  proof  like 
any  other  material  facts:  See  1  Ghreenl.  Ev.,  6th  ed.,  sec.  108| 
note  1,  and  the  cases  there  cited. 
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It  18  now  well  settled  that  the  declazationB  of  the  posseflsor  of 
land  that  he  is  tenant  to  another  are  admissible  as  eyidenoe, 
because  made  against  the  interest  of  the  party.  But  Mr.  Green- 
leaf  suggests  that  no  good  reason  oan  be  assigned  why  every 
declaration,  if  made  in  good  faith,  and  under  circmnstances  cal- 
culated to  create  no  suspicion  of  its  sincerity,  should  not  be  re- 
ceiyed  as  a  part  of  the  reageaUSt  leaving  its  effects  to  be  governed 
by  other  rules  of  evidence.  And  he  refers  to  numerous  prece- 
dents, English  and  American,  in  support  of  the  proposition:  1 
Greenl.  Ev.,  6Ui  ed.,  sec.  109,  note  4.  It  has  been  held  that  a 
statement  made  by  a  person  not  suspected  of  theft,  and  before  any 
search  made,  accounting  for  his  possession  of  property,  which 
be  is  afterwards  charged  with  having  stolen,  is  admissible  in  his 
favor:  Begina  v.  Abraham,  2  Car.  ft  K.  550.  And  letters  written 
during  absence  from  home  are  admissible  as  evidence  explana- 
tory of  the  motive  of  departure  and  absence,  the  departure  and 
absence  being  considered  as  one  continuing  act:  BawBon  v. 
Eaigh,  2  Bing.  99, 104. 

To  make  these  declarations  evidence,  they  must  be  conoom^ 
itant  with  the  principal  act,  and  so  connected  with  it  as  to 
be  regarded  as  the  mere  result  and  consequence  of  co-ezisting 
motives,  in  order  to  form  a  proper  criterion  for  directing  the 
judgment  which  is  to  be  formed  upon  the  whole  conduct:  1 
Greenl.  Ev.,  sec.  110. 

A  motion  was  made  to  dismisfl  the  bill  at  the  beginning  of 
the  trial,  and  repeated  when  the  testimony  was  dosed.  And 
the  refusal  of  the  court  to  grant  the  motion  is  assigned  as  error. 
What  are  the  facts?  Joseph  J.  Printup  sues  at  law  to  recover 
of  D.  B.  Mitchell  for  work  and  labor  done  and  performed  and 
materials  found  in  the  improvement  of  his  premises  in  Bome. 
Mitchell  files  his  bill,^in  which  it  is  alleged  that  this  pretended 
indebtedness  originated  on  a  parol  contract  between  Printup 
and  himself,  to  the  effect  that  upon  the  completion  of  the  im- 
provements upon  the  Buena  Yista  lot  by  Printup  he  should  be 
entitled  to  a  conveyance  from  Mitchell  to  a  moiety  of  the  prop- 
erty. It  charges  that  the  improvements  have  been  finished,  and 
prays  that  Printup  may  be  decreed  to  take  a  deed,  and  that  his 
action  at  law  be  perpetually  enjoined.  Can  a  bill  for  specifio 
performance  be  maintained  under  such  circumstances  f  The  old 
practice,  it  is  said  by  some  writers,  in  courts  of  equity,  was  in  all 
oases,  first,  to  send  the  parties  to  law  to  ascertain  whether  there 
was  any  remedy  there  or  not.  And  provided  there  was  no  rem- 
edy at  law,  then  equity  would  interpose.    To  sustain  this  hill. 
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this  ancient  role  would  haTC  to  be  reversed.  And  the  intetfer* 
enoe  of  equity  would  be  inroked  in  all  cases  in  the  first  instanoe, 
notwithstanding  the  remedy  at  law  was  full  and  complete. 

It  is  exceedingly  difficult  at  all  times  for  the  yendor  to  ask 
the  interposition  of  a  court  of  equity  to  enforce  a  parol  oon« 
tract.  Chancery  will  sometimes  grant  relief,  especially  where 
possession  has  been  giyen  and  retained  by  the  vendee.  In  Buob' 
masier  ▼.  Hdrrcp,  7  Yes.  841,  the  court  say:  ''  The  vendor  had  no 
prejudice.  He  had  done  nothing  to  entitle  him  to  say  the  non- 
execution  was  a  fraud  upon  him.  Had  he  let  Barlow  into  pos- 
session, that  would  be  an  act  by  which  he  might  have  had  a 
prejudice.  I  am  aware  there  are  cases  that  acts  done  by  the 
defendant  can  be  made  a  ground  for  compelling  him  to  perform 
the  agreement,  but  it  is  difficult  to  bring  these  cases  to  bear;  for 
what  do  such  acts  amount  to  when  there  is  no  prejudice  to  the 
plaintiff  t  Only  to  proof  of  the  existence  of  the  agreement.  But 
the  court  does  not  profess  to  execute  a  x>arol  agreement  merely 
because  it  is  satisfactorily  proved."  In  the  case  before  us,  it 
may  be  fairly  inferred  from  the  proof  that  possession  never  was 
given  by  Mitchell  to  Printup,  only  as  contractor,  to  enable  him 
to  make  the  improvements.  There  is  not  a  scintilla  of  evidence 
that  he  ever  held  the  lot  one  hour  as  purchaser.  One  thing  is 
certain,  the  occupancy  by  him  has  long  since  been  abandoned, 
and  the  premises  are  entirely  under  the  control  or  at  the  disposal 
of  Mr.  Mitchell.  What  more  does  he  want  f  The  property  has 
been  paid  for  by  Printup.  Mitchell  holds  it,  and  his  complaint 
is  that  Printup  perseveringly  refuses  to  take  a  title  to  half  of  it. 
And  he  prays  chancery  to  lay  its  hands  upon  him,  and  compel 
him,  nolens  volens,  to  take  a  conveyance  I 

It  is  said  in  the  argument  that  equity,  having  obtained  juris* 
diction  for  the  purpose  of  the  injunction,  will  retain  it  to  admin- 
ister the  relief  sought.  But  the  obvious  reply  to  this  is  that 
the  injunction  to  stay  proceeding  at  law  should  never  have  been 
allowed,  the  defense  at  law  being  complete.  And  this  being  so, 
it  cannot  be  resorted  to  as  a  pretext  for  holding  on  to  the  bill 
for  specific  performance — ^two  wrongs  cannot  make  a  right. 

Again:  it  is  contended  that  the  bill  should  not  be  dismissed, 
as  it  vrill  serve  to  adjust  the  unsettled  accounts  between  the 
parties.  To  make  this  ground  tenable,  it  should  further  appear 
that  the  accounts  cannot,  owing  to  their  complexity,  or  some 
other  special  cause,  be  arranged  in  a  court  of  law.  Nothing  ol 
this  sort  is  pretended.  There  is  no  foundation  left  to  support 
this  bQl;  indeed,  it  is  rather  an  eztmordinaiy  prooeediog. 
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Not  only  does  Ifitohell  remain  in  fhe  undirtorbed  asid  nndi^- 
pated  ownanhip  and  oocupanpy  of  the  property,  a  moiety  of 
which,  if  the  averments  in  the  bill  are  true,  has  been  bought  and 
paid  for  by  Printap,  but  he  has  in  his  hands  some  eight  hun- 
dred dollars  coming  to  Printnp  as  his  share  of  the  net  proceecb- 
arising  from  the  rents,  issues,  and  profits  of  the  loti 

What  is  to  be  the  practical  result  of  this  deoisiont  Mitchell 
sets  up  this  special  contract,  as  he  is  entitled  to  do,  viz.,  thai 
the  work  and  labor  were  done  and  the  materialB  fumished  by 
Printup  in  consideration  that  he,  Mitchell,  would  eonfey  to- 
Printup  one  half  of  the  improyed  lot.  If  he  can  prove  his  de- 
fense, he  defeats  a  recovery  at  law.  He  holds  a  demand  against 
Printup  for  upwards  of  eighteen  hundred  dollars  for  money  ad- 
vanced to  enable  Printup  to  carry  on  the  job.  He  not  only 
prevents  a  finding  for  Printup,  but  he  gets  a  judgment  against- 
him  by  way  of  a  set-off  for  this  counter^^slaim.  He  then  has  the 
Buena  Visto  house,  the  eight  hundred  dollars  coming  to  Printnp 
as  his  share  of  the  rent,  has  defeated  his  suit  at  law,  and  ob- 
tained a  judgment  against  Printup  for  more  than  eighteen  hun- 
dred dollarsi  Ought  not  this  to  satisfy  Mr.  Mitchell?  Can  he^ 
reasonably  desire  more?  All  that  I  have  said  proceeds  upon 
the  supposition,  of  course,  that  Mitchell  will  establish  by  proof 
the  case  made  by  his  bill;  if  he  cannot  at  law,  he  would  have 
baled  in  equity;  but  whether  he  can  or  cannot  will  make  no 
difference  as  to  his  equity.  And  now  the  position  of  partie» 
will  be  changed.  Printup  will  file  his  bill  for  specific  perform- 
ance and  for  account;  Mitiohftll  will  repudiate  the  agreement, 
and  insist  that  the  complainant  be  held  to  strict  proof  thereof. 
He  will  refer  to  the  answer  of  Printup  to  his  bill,  fiatly  denying 
that  any  such  contract  ever  existed;  and  with  a  deference  for 
bis  adversaiy  never  before  manifested,  will  insist  that  the  jury 
shall  believe  him  in  preference  to  himself.  Printup  will  exhibit 
the  sworn  bill  of  Mitchell,  and  with  a  seU-distrust  truly  amiable 
contend  that  the  jury  shall  give  full  faith  and  credit  to  bis  op- 
ponent. How  the  parties  shall  extricate  themselves  from  this 
dilemma  we  will  not  anticipate,  but  leave  it  to  the  ingenuiiy  of 
their  able  counsel  to  point  out  a  way  when  the  exigency  shall 
arise.    Sufficient  unto  the  day,  etc. 

Before  concluding,  we  propose  to  notice  briefly  two  points 
in  the  charge  of  the  presiding  judge.  In  commenting  upon 
admissions,  he  remarked  that  when  clearly  established  they 
were  entitled  to  high  consideration.  Knowing,  as  we  do,  the 
danger  of  this  species  of  evidence^  we  think  it  best  not  to- 
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relax  an j  of  those  rolee  which  axe  designed  to  guard  it  against 
abnae.  It  is  not  only  neoessaiy  that  the  declarations  shotdd  be 
clearly  proyed,  but  Ihej  should^  say  the  books,  be  deliberately 
made  and  precisely  identified:  Bigg  y.  Curgenven,  2  Wils.  896» 
899;  Olassford  on  Et.  826;  CommonweaUh  t.  Kmgpp,  9  Pick. 
607,  508  [20  Am.  Dec.  491],  per  Putnam,  J. 

Indeed,  yerbal  admissions,  hastily  and  inadvertently  made, 
howeyer  clearly  established,  should  haye  little  or  no  binding 
efficacy:  Salem  Bank  y.  OUmoester  Bank^  17  Mass.  27;  Barber  t. 
Omgdl,  8  Esp.  60;  Smiih  y.  Burnham,  8  Somn.  486,  488,  489; 
Cleavland  y.  Burtons,  11  Yt.  188.  It  is  unquestionably  true  that 
while  all  experience  teaches  that  Yerbal  declarations  should  be 
receiYed  with  great  caution,  subject  as  they  axe  to  much  impei^ 
faction  and  abuse,  still  they  exert,  usually,  a  most  controlling 
effect  upon  the  minds  of  the  jury. 

Our  learned  brother  instructed  the  jury  to  weigh  the  evi- 
dence,  and  render  a  Yerdict  accordingly.  A  parol  contract  for 
land,  like  the  reformation  of  a  deed  by  parol  proof,  should  be 
made  out  so  clearly,  strongly,  and  satisfactorily  as  to  leave  no 
reasonable  doubt  as  to  the  agreement.  It  is  a  serious  matter  to 
substitute  a  parol  sale  of  real  estate  for  a  deed. 

The  decree  of  the  circuit  court  is  rsYersed. 


Ahswzb  to  Bill  is  Equeit  as  Byidbhoi,  ▲»>  bow  ComnuDiOEXD: 
C&maumweaUh  v.  CWZen,  63  Am.  Deo.  450,  and  note  473;  Mgler  y.  SeoU^  54 
Id.  385^  and  note  400. 

AiiswsB  TO  IxTSBBOOAToans  nr  Dkpobition. — ^A  case  almoife  identioal 
with  Prinktp  v.  MUeheU^  both  In  fact  and  in  law,  upon  this  qneitioii,  is 
Loudea  v.  Blythe^  55  Am.  Dec.  527.  The  deponent  in  this  case  anawerad  one 
of  the  interrogatories:  "I  have  stated  all  the  facts  within  my  knowledge  in 
the  preceding  answers  that  would  be  of  seryioe  to  either  psrty."  This  was 
held  safficient. 

Altkbatiozt  of  Wbtitkn  IxsTRxncxNT.—Whether  an  instmment  has  been 
altered  or  not  is  a  qaestion  for  the  jury:  BUm  y.  McIrU^rt,  46  Am.  Deo.  105, 
and  note  oolkcting  all  the  preYions  cases  in  this  series.  The  inqniry  whether 
an  instmment  has  been  altered,  and  if  so^  whether  in  fraud  of  the  defending 
party  or  otherwise,  to  be  determined  by  the  appearance  of  the  instmment 
itself,  or  from  that  and  other  eridence  in  the  case,  is  for  the  jury;  the  whole 
is  matter  of  &ct,  and  the  jury  must  determine  it  from  the  OYidenoe  before 
them:  Beaman  v.  Bue$ell,  49  Id,  775.  In  this  case  the  question  is  discussed 
aifc  length. 

DMXiaBATiovB  AB  Byidsngx:  See  Bradley  y.  Sfpqfbrd,  56  Am.  Dea  206» 
OUbert^.  CfilbeH,  58  Id.  268;  Wetmon  v.  MeU,  59 Id.  607;  Neimm r. Ivermm, 
eOId.  442;  FHnk  Y.  Ooe,  61  fd.  141,  and  the  notes  to  these  cases. 

AocomiT. — One  of  the  grounds  upon  which  equity  will  exercise  Jurisdio- 
ika  to  deerae  an  aoooonting,  according  to  a  late  eminent  author,  is  "  where 
the  aooounti  see  all  on  one  side,  bat  there  sre  oircumstsaces  of  great  compU- 
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eatioD,  or  diffionltlM  in  the  way  of  adeqaate  relief  at  law:**  8  Pomeroy's  Bq. 
Jnr.  472,  citmg  the  principal  case.  Specific  performance  of  parol  agreement 
for  aale  of  land,  npon  the  groxmd  of  part  performance,  will  not  be  decreed 
nnleas  the  facts  alleged  to  be  in  part  performance  be  clearly  proTed;  and  the 
contract  itself,  as  alleged  in  the  bill,  shonld  be  established  by  clear  and  defi- 
nite testimony:  Aday  ▼.  EehoU,  52  Am.  Dec.  225;  BoMu$  ▼.  McKnigki,  45 
Id.  406;  Hudson  ▼.  Lapton,  48  Id.  167;  JohntUm  ▼.  Olaney,  28  Id.  45,  and 
notes  to  above  cases. 

Whsbb  Matkrial  Alteration  is  Made  in  an  instmment  in  a  different 
handwriting  from  that  in  which  it  is  written,  and  a  plea  of  fum  wl  fcKtuim  ia 
filed,  it  is  error  to  instmct  the  jury,  in  such  a  case,  that  the  law  presnmea 
the  alteration  was  made  at  the  time  the  instroment  was  executed.  The  law 
presumes  nothing  in  such  a  case,  but  leaves  the  whole  question  to  be  passed 
upon  by  the  jury:  PUaUer^  A  Mechamiaf  Bank  cf  DaUon  t.  Erwmf  81  Ga. 
871.  Tknuher  t.  Anderson,  45  Id.  539,  is  an  interesting  case  upon  the  ques- 
tion of  alteration  of  written  instruments.  In  each  of  the  above  caaeo  the 
principal  case  is  dted;  it  is  also  cited  arguendo  in  Patterwn  ▼.  SUUe^  47 
Id.  528,  where  the  court  say  that  "  to  allow  the  witness  to  state  the  dedoo- 
tioos  drawn  by  him  from  the  conversation  is  at  once  to  trench  npon  the  pror- 
inoe  of  the  jury,  and  to  transform  the  witness  pro  hax  vice  Into  a  juror." 


Hawks  v.  Patton. 

[18  OSOBOXA,  S2,] 

Ldbl  and  Slanbkb — Evidence — General  Rule  that  Witness  Must 
State  Facts,  and  not  his  inference  from  them,  seems  to  have  an  ezoeptioD 
in  cases  of  libel  and  slander,  as  the  injury  done  in  such  cases  depends 
upon  the  effect  the  words  produced  in  the  minds  of  hearers;  and  the  way 
to  determine  this  effect  is  to  find  out  how  the  words  were  understood  by 
hearers. 

It  is  not  Error  tor  Court  to  Allow  Ahendbcent  to  the  declaiation,  in 
oases  of  libel  and  slander,  striking  out  the  original  words,  and  inserting 
other  words  varying  in  terms,  though  amounting  very  much  to  the  aama 
in  import,  after  the  jury  had  been  charged  that  the  words  proved  wonld 
not  sustain  the  declaration.  Such  amendment  would  not  present  a  new 
cause  of  action. 

Si«A2n>EB  against  William  H.  Hawks  by  Matthew  JT.  Pattoiu 
The  opinion  states  enough  of  the  facts. 

21  B.  B.  Cobb,  for  the  plaintiff  in  error. 

T.  W,  Thomas,  lot  the  defendant  in  error. 

By  Oonrt,  SrABns,  J.  The  general  role  is  well  settled  that 
a  witness  must  state  facts,  and  not  his  inferenoes  from  them. 
And  where  oonrersations  to  which  he  has  listened  are  proper 
evidence,  he  must  state  the  words  used,  as  near  as  he  can  recol- 
lect them,  and  leave  the  court  and  juiy  to  determine  the  acoa« 
rate  meaning  and  signification  of  these  words,  unless,  indeed,  they 


liay,  1855.]  Hawks  v.  Patton.  267 

be  teohnioal  words  or  terms  of  art  But  in  cases  of  libel  and 
Blander  something  of  an  exception  seems  to  haye  been  made  to 
this  role;  and  as  the  injury  done  depends  upon  the  effect  which 
the  words  have  produced  in  the  minds  of  the  hearers,  it  has 
been  held  that  we  can  ascertain  this  effect  only  by  finding  what 
was  their  understanding  of  the  words  used.  If  nothing  in- 
jurious to  the  character  of  the  plaintiff  was  understood  to  hare 
been  said,  of  course  no  damage  to  him  had  resulted. 

This  is  said  to  be  the  reason  for  the  rule.  It  is  perhaps  a 
very  good  reason;  for  whatever  may  have  been  the  understand* 
ing  of  the  witnesses  as  to  the  meaning  of  the  words  used,  no 
harm  can  come  to  the  defendant,  unless  it  be  proved  to  the  sat- 
isfaction of  the  jury  that  the  words  were  used  maliciously;  that 
is  to  say,  that  the  defendant  intended,  by  the  use  of  these 
words,  wrongfully  to  impute  the  crime  in  question  to  the 
plaintiff. 

We  find  the  rule  to  which  reference  is  made  laid  down  in  the 
early  case  of  Fleetwood  ▼.  Curly,  Hob.  267,  where  it  is  said 
that  '*  where  words  have  two  meanings,  and  the  hearers  under- 
stood them  in  an  actionable  sense,  tiie  action  is  maintainable, 
for  the  slander  and  damage  consist  in  the  apprehension  of  the 
hearers."  In  BuUaii  y.  Eeyward,  8  Mod.  24,  the  court  says 
that  in  cases  of  action  for  words,  **  we  are  to  understand  words 
in  the  same  sense  as  the  hearers  understood  them;  but  when 
words  stand  indifferent,  and  admit  of  two  inteipretations,  we 
ought  to  construe  them  in  mUiori  aensu"  etc.  In  the  case  of  Bex 
T.  Home,  1  Gowp.  687,  the  court  of  king's  bench  held  that ''  as 
the  crime  of  a  libel  consists  in  conyeying  and  impressing  in- 
jurious reflections  upon  the  mind  of  the  subject,  if  the  writing 
is  so  understood  hy  all  who  read  it,  the  injury  is  done  by  the 
publication  of  these  injurious  reflections  before  the  matter  comes 
to  the  jury,"  etc.  See  also  Du  Boet  t.  Bereeford,  2  Camp.  512; 
2  Stark.  Ey.  461.  According  to  this  rule,  the  court  properly 
admitted  the  testimony  of  James  G.  Thomas. 

After  the  case  was  submitted  to  the  jory,  the  court  instructed 
that  body  that  the  words  proTcd  would  not  sustain  the  declara- 
tion. The  counsel  for  plaintiff  then  moved  an  amendment,  which 
wa8  allowed  by  the  court;  and  this  is  assigned  as  error.  The 
action  had  been  framed  according  to  the  new  forms  in  the  act  of 
1847.  The  amendment  proposed  to  strike  out  the  words  alleged 
in  the  original  declaration,  and  insert  what  is  equivalent  to  a 
coUoqiimm  (other  words  vaiying  in  terms,  though  amounting 
very  much  to  the  same  in  import  as  those  originally  set  forth), 
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together  with  appropriate  ixmuendoeB.  It  was  ol^eoted  that  tfaia 
<H>uld  not  be  done;  that  it  was  allowing  a  new  cause  of  aetion, 
and  that  each  an  amendment  could  not  properly  be  made  to  the 
Btatutoiy  form  adopted.  It  is  our  opinion  that  the  matter  of 
this  amendment  did  not  present  a  new  cause  of  action.  It 
plainly  refers  to  the  same  conyersation  alluded  to  in  the  original 
petition,  varies  the  terms  in  which  the  words  are  stated,,  but  by 
a  colloquium  and  innuendoes  sets  forth  that  which,  being  yeiy 
much  the  same  in  import,  was  obyiously  the  same  transaction. 
It  was  therefore  a  legitimate  subject-matter  for  an  amendment. 
We  are  also  of  the  opinion  that  the  statutory  form  might  in  thie 
"way  be  amended.  And  we  do  not  agree  with  the  suggestion 
that  the  legislature  intended  that  this  form  should  be  appropii- 
ate  to  such  words  only  as  were  of  a  slanderous  signification, 
without  the  aid  of  a  ooUoquvum  and  innuendoes.  We  think  that 
the  legislature  intended  to  do  what  was  reasonable  and  sensible 
in  furnishing  these  forms;  we  desire  in  this  spirit  to  oonstrae 
the  act  and  give  effect  to  it,  and  we  believe  that  it  may  be  thus 
made  quite  useful. 

So  far  as  the  form  goes,  it  must  be  followed,  and  there  must 
be  no  material  variation  from  it.  But  when  the  blanks  which 
it  contemplates  are  to  be  filled,  they  may  be  supplied  with 
such  appropriate  matter  as,  fidling  within  the  scope  of  the  stat- 
utory direction,  is  yet  fit  and  proper  to  set  forth  the  cause  of 
action  plainly  and  distinctly.  The  form  which  this  statute  pre- 
scribes for  the  action  of  slander  is  as  follows:  **  The  petition  of 
A.  B.  showeth  that  0.  D.,  of  said  county,  has  damaged  your  pe- 
titioner in  the  sum  of dollars,  by  wisely  and  maliciously 

saying  of  and  concerning  your  petitioner,  on  the day  of 

,  the  following  false  and  malicious  words."    Here  follow- 

ing,  the  statute  directs  the  alleged  slanderous  words  to  be  in- 
serted. Now,  why  is  it  not  entirely  reasonable  and  proper  that 
the  words  should  be  then  written  with  such  explanatory  allega- 
tions or  innuendoesas  serve  to  make  clear  and  distinct  the  nature 
of  the  injury  concerning  which  complaint  is  made?  We  think 
we  are  carrying  into  effect  the  intention  of  the  legislature  when 
we  hold  that  this  may  be  done.  We  are  sure  that  in  so  deoid* 
ing  we  are  prescribing  a  simple  and  sensible  rule. 

Let  the  judgment  be  affirmed. 

CoMPKrxNCT  or  TsanMoinr  as  to  how  WranuBtB  JJinamaanoD  IdBBr 
OU8  Mattes. — Upon  thia  subjeot  the  ftuthoritlM  an  very  oontndiotoiyt 
ae  will  be  seen  by  an  ezaminatioii  of  note  to  MSler  v.  BuUer,  1S2  Ain» 
Bee.  77a 
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18  Am.  Dta  380.  l^tn—  oaanot  atafce  whit  nminingtfaqr  andwrtood  to  \m 
wmw9j9d,  hj  the  wordss  AmB  ▼.  Amo^  Id.  TSOb  and  Mmgmmd  t.  Beatd§' 
ie^,  22  Id.  505. 

Qonmur  DnmiD  v  PimranAi.  Gamb  b  DnoimnD  in  note  to  Vm 
r^ekiem  ▼.  Bi^Um^A  Am.  Dm,  Ifi^^  whM  mrtboitiH  an  Mikotad  and 


Ejbeneb  V.  Statb 

(UOnoMiAtlM.) 
TO  GsALunroi  Jubos  at  Tdib  Hb  is  Impasbud  Ii  n  waiTar  of 
aajobjootion  to  him,  and  hiaoompatonqr  cannot  afterwaid  bo  quaaUonad 
bj  the  party  making  anoh  omimion.    ThU  dootrina  appUaa  to  both  oivil 
^nA  criminal  caaoa. 

DBrBBSAHT  nr  GBnavAL  Aonov  oaxvov  OBnor  to  Witbbm  for  the  atate 
on  the  groond  that  no  notioa  of  anoh  witnem  had  been  given  him,  and 
that  hianame  did  not  appear  hi  theliat  of  witneaaee  awom  before  the 
gnad  jury,  vndar  a  afeatate  raqaiiing  that  the  defaidant  in  a  criminal 
eanae  ahall  be  forniahed  before  arraignment  with  *'  a  list  of  the  witneaeee 
who  gave  teatiniony  before  the  grand  Jniy." 

OuasmuuTioy  ov  Statutb— Ihtxmtioh  ov  Lboislatubb  ia  to  be  guthered 
from  the  words  nsed,  taken  in  their  plain  and  obriona  aenae. 

Wrbbbbbb  OAinroT  Oivb  nnmt  Onnov  aa  to  whether  the  defendant^  beiag 
tried  for  mordar,  wonld  be  eanaed  to  look  lor  diffionlty  bom  the  menner^ 
language^  and  tone  of  voioeof  the  daoeaaad  Joat  preriooa  to  the  homi- 
aide.    They  mnat  teatity  what  the  manner,  langnage,  and  tone  of  roioe 


Gbibbal  Gbabaotbb.— The  following  are  proper  qneations  to  witness  in  a 
caae  of  homidde,  to  esteUish  the  general  oharaotwr  of  the  deceased  for 
▼iolenoe  in  a  partionlar  place:  **Are  jon  aoqfnainted  with  the  general 
character  of  the  deoeased  for  riolsnos  in  tha  partionlar  plaoa  where  the 
dii&oalty oooDRsdr  and,  "What waa  the  chazaoterof  the  deoaaaedior 
riolenoe  in  that  parfeioiilar  place?** 

*"*"»»*—  or  Dbobasbd  Pbiob  to  Timb  ov  Homioidb,  nnoommnnicated  to  the 
defendant^  may  be  introdnoed  in  eridenoe  to  ahow  the  etato  of  f ediag 
entertafaied  by  the  deceaaed  toward  the  aoonaed;  bnt  cannot  be  intrc^ 
daoed  by  the  defendant  as  a  Jnstttcation  ol  the  hoodcide,  nnless  he 
shows  that  each  thraate  ware  brought  to  Ua  knowledge  prior  to  the  act. 
The  remoteneaa  or  naamaasof  time  as  to  the  threati^  piTintiw  to  tlieaot 
asbeeqnently  committed,  makes  no  difbrenoe  as  to  the  oompeteocy  of  the 
teatlmoi^. 

b  IHBBB  n  AvT  STTOBVoa,  IB  Oasb  ov  Hoioopi^  npon  wliich  the  Joxy  Blight 
have  mitigatad  the  ch«ge  from  mnxdcr  to  alower  oAoae^  or  If  there  Is 
any  •ridenea  wUoh  woold  leave  any  donbt  whether  the  ddendant  acted 
with  malice  or  had  not  been  aetnated  by  prindplee  cf  aalf •pnaervaiiQn, 
ten  the  defendant  la  entitled  to  have  the  joiy  inatinotod  as  to  the  dif« 
Unm%  d^grsss  of  homicide,  and  what  constitBtea  caoh. 
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It  is  Dutt  or  Judge  to  Dklabb  to  Jitbt  What  Law  n,  with  iti  azoeptioai 
and  qnaliflcatioiis,  and  then  state  hypothetioally  that  if  certain  faeti 
which  oonstitate  the  offsnae  are  proved  to  their  aatiafaotion  they  will 
find  the  defendant  goiltyp  otherwise  they  will  acquit  him. 

Jmnr,  iir  Cam  of  HoMXOiDBy  are  the  Jndgea  of  both  the  law  and  the  fact,  and 
no  law  which  they  are  entitled  to  oonnider  ahoald  be  withheld  from  them 
by  the  coort  in  its  charge. 

To  Makx  Lboal  VsBDioTp  IK  GAflB  ov  HomciDi,  the  jory  mnet  find  the  eon- 
oloaion  of  law  npon  the  facts;  and  notwithstanding  it  is  their  duty  to 
receive  a  charge  from  the  court,  still  the  conclusion  must  be  the  reaidt 
of  their  own  conviction  and  understanding. 

Ihdiotmekt  against  Henzy  0.  Keener  for  murder  in  the  kill- 
ing of  James  Beese.  The  facts  necessary  to  the  points  decided 
are  clearly  set  ont  in  the  opinion. 

T.  W.  MUler  and  A.  H.  StepheM,  for  the  plaintiff. 

Shewmahe^  aUomey  general,  for  the  state. 

By  Ooort,  Luxpiin,  J.  We  propose  to  consider  the  gronnds 
of  error  complained  of  in  this  case  in  the  order  in  which  th^ 
are  presented  in  the  assignment;  and  the  first  is,  that  the  court 
did  not  set  aside  Samuel  A.  Verdery ,  bnt  allowed  the  attorney  gen- 
eral to  put  him  upon  the  prisoner  as  a  competent  juror. 

When  the  name  of  Samuel  A.  Verdery,  was  called,  he  was 
put  upon  his  voir  dire;  and  in  answer  to  the  question,  ''  Have 
you,  from  haying  seen  the  crime  committed,  or  having  heard 
any  portion  of  the  CTidenoe  delivered  on  oath,  formed  and  ex- 
pressed any  opinion  as  to  the  guilt  or  innocence  of  the  prisoner 
at  the  bar?"  said  juror  announced  that  he  had  not,  but  that 
he  had  formed  and  expressed  an  opinion  from  what  he  had 
heard  of  the  case.  He  answered  the  other  questions  propoimded 
by  the  statute  negatively.  The  attorney  general  pronounced  the 
juror  competent,  and  he  was  accepted  and  sworn  in  chief  to  tiy 
the  cause. 

Whether  Mr.  Yerdery  was  a  competent  juror,  we  are  not  called 
upon  to  decide.  True,  he  was  pronounced  qualified  by  the 
state's  attorney,  but  not  by  the  presiding  judge.  His  opinion 
as  to  whether  or  not  the  juror  stood  indifferent  was  not  invoked; 
and  yet  it  was  the  only  judgment  which  this  court  is  authorised 
to  review.  There  has  been  no  decision  l^  the  court  below  upon 
this  point.  Not  only  was  no  attempt  made  hy  the  prisoner  to 
get  rid  of  the  juror  by  making  the  question  to  the  judge,  but 
he  fiuled  to  put  him  upon  triers,  to  test  his  competency,  as  he 
was  entitled  to  do  under  the  act  of  1848.  He  accepted  the  juror 
as  he  was,  and  consented  without  objection  that  he  should  be 
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■worn  in  chief  to  tiy  the  tfayezae.  And  it  is  a  maxim  of  the 
TCi^glJBh  law,  as  well  as  of  common  Bense,  Uiat  no  one  can  take 
adTantage  of  a  wrong  which  he  himself  agreed  to. 

This  doctrine  underwent  a  thorough  inyestigation  by  the 
judges  in  convention  in  Olover  y .  Woohey,  Dndley  (Ghi. ),  86.  It  is 
tmCy  that  was  an  action  of  (xssumpsU;  but  the  reasoning  of  the 
conyentiony  as  well  as  the  authorities  cited,  apply  to  criminal  as 
well  as  dyil  causes.  It  is  there  laid  down  as  a  well-settled  rule 
that  an  omission  to  challenge  a  juror  before  trial  is  a  waiyer 
of  the  objection  to  him;  and  that  it  would  be  most  unreasonable 
to  allow  a  parly  the  benefit  of  a  yerdict,  if  fayorable  to  him,  and 
the  benefit  of  a  new  trial  on  account  of  the  objection  if  the  yer^ 
diet  should  be  adyerse.  In  one  of  the  cases  referred  to,  Jeffries 
T.  BandaU,  14  Mass.  206,  the  court  say:  ''Had  the  demandants 
made  the  requisite  statutory  inquiry,  and  failed  of  discoyering 
the  fact,  which  would  haye  disqualified  the  juror,  it  would  haye 
been  equitable  to  haye  granted  relief  at  this' stage  of  the  pro- 
ceeding; but  haying  omitted  to  avail  themselyes  of  their  rights 
when  the  jury  was  impaneled,  the  motion  cannot  now  obtain.** 
And  so  we  say  in  this  case. 

In  the  progress  of  the  cause,  the  attorney  general  offered 
as  an  original  witness  on  the  part  of  the  state  one  William  A. 
Archer,  whose  name  was  not  on  the  list  of  witnesses  sworn  be- 
fore  the  grand  ju:cy»  nor  among  those  of  whom  the  defendant  had 
notice.  Counsel  for  prisoner  objected  to  said  Archer's  being 
sworn  as  an  original  witness  on  the  part  of  the  state,  for  those 
reasons.  The  court  oyerruled  the  objection,  and  counsel  for  the 
pirisoner  excepted.  It  is  insisted  that  Archer  was  incompetent  to 
testify,  and  the  seyenth  section  of  the  fourteenth  diyision  of  the 
penal  code  is  relied  upon  for  his  exclusion.  It  is  in  Uiese  words: 
«  Eyery  person  charged  with  a  crime  or  offense  which  may  sub- 
ject him  or  her  on  conyiction  to  death  or  imprisonment  in  the 
penitentiary  for  the  term  of  three  years  or  more  shall  be  fur- 
nished, previous  to  his  or  her  arraignment,  with  a  copy  of  the  in- 
dictment and  a  list  of  the  witnesses  who  gave  testimony  before 
the  grand  jury:''  Cobb's  Dig.  834. 

In  the  case  of  Stokes  y.  Staie,  18  Oa.  17,  recently  determined 
st  Idledgerille,  this  court  held  that  the  defendant  was  entitled 
only  to  a  list  of  the  witnesses  who  gaye  testimony  before  the 
grand  jury.  Such  is  the  definite  language  of  the  code;  and  if 
oyer  the  maxim  that  the  express  mention  of  one  thing  implies 
the  exclusion  of  another  is  to  haye  a  practical  application,  no 
can  occur  more  palpable  than  this.    True,  a  different  con- 
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rtraotion  was  pat  upon  this  danse  by  the  late  Thomas  XT.  P. 
Oharlton,  judge  of  the  eastern  circuit,  in  State  t.  Calmn,  B« 
M.  Charlt.  142,  and  the  reason  assigned  Tras  that,  as  one  oi 
the  authors  of  tiie  penal  code,  he  neaa  solicitous  to  place  persons 
accused  under  our  law  upon  as  high  a  scale  of  dignity  as  was 
dictated  by  the  wide  difference  between  a  citizen  of  a  republio 
and  the  subject  of  a  monarchy.  Hence  eyery  person  commit* 
ting  a  felony  in  this  state  should  be  placed  upon  the  same  foot- 
ing as  a  subject  of  England  charged  with  treason.  And  that  aa 
by  the  statute  of  Anne  a  prisoner  charged  with  treason  was 
entitled  to  a  list  of  all  the  witnesses  to  be  produced,  with  their 
professions  and  places  of  abode,  the  lilce  provision  was  incorpo- 
rated with  our  code,  the  better  to  enable  defendants,  by  inquiry 
into  the  characters  of  the  witnesses,  to  make  their  defense. 

However  much  we  may  admire  the  humaniiy  of  the  motive 
which  prompted  this  interpretation,  we  most  respectfully  sub- 
mit that  both  the  distinguished  jurists  who  framed  the  code,  aa 
well  as  the  legislature  which  adopted  it,  were  most  importunate 
[unfortunate]  in  the  use  of  the  terms  employed,  if  the  ei^>osition 
of  Judge  Oharlton  be  correct.  And  we  coincide  with  his  honor, 
Judge  Holt,  that  it  is  not  safe  to  inquire  what  the  fxamer  of  Qm 
law  thought  when  he  drafted  it,  but  what  the  legislature  intended 
when  they  passed  it;  and  that  this  intention  is  to  be  gathered 
from  the  words  used,  taken  in  their  plain  and  obvious  sense;  and 
that  it  is  very  clear  that  all  that  was  designed  was  to  let  the  ao* 
cused  distinctly  know,  before  arraignment,  the  ctezge  brought 
against  Lim,  the  prosecutor  who  preferred  it,  and  thb  witoeosea 
who  gave  testimony  before  the  grand  jury.  This  is  all  iZsat  ia 
er.pressed.  Had  it  been  designed  to  limit  the  state,  on  the  truilg 
t»  any  particular  set  of  witnesses,  some  words  of  restrietioc 
'^ould  have  been  used.  Here  there  are  no  such  words.  Tha 
statute  of  Anne  contains  the  words  "  a  list  of  witnesses  to  be 
produced;"  ours,  ''a  list  of  the  witnesses  who  gave  testimony 
before  the  grand  jury."  How  widely  different  the  phraseologyl 
And  yet  they  are  tresAed,  in  the  decision  to  which  we  have  re- 
ferred, as  not  only  the  same  in  reason  and  principle,  but  one  ia 
considered  but  the  re-enactment  of  the  other.  We  affirm  the 
Judgment  of  the  circuit  court  upon  this  point  also. 

As  to  the  third  ground:  a  witness,  Qoodwyn,  introduoed  hf 
the  state  on  cross-examination,  was  asked  "  whether  the  tone  <tf 
voice,  with  the  language  and  manner  of  the  deceased,  at  the 
time  he  walked  through  the  piacsa  to  the  room  in  which  the 
defendant  was,  was  not  such  as  to  cause  him  to  expect  or  look 
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for  a  difficulty."  This  qaestion  ivas  not  allowed  to  be  pat^  bat 
the  witness  was  permitted  to  testify  what  the  tone  of  Yoioe,  Ian* 
.^^nage,  and  manner  of  Beese  at  ihe  time  were»  which  he  did. 
We  regret  that  this  question  was  not  suffered  to  be  proponnded, 
1>ecanse  of  its  entire  immaterialify.  Everybody  at  the  house 
where  this  homicide  was  committed  that  night  expected  a  diffi- 
-culty,  as  a  matter  of  course.  There  could  have  been  but  one 
-answer  to  the  interrogatoxy,  and  that  would  not  hare  weighed 
41  feather  with  the  juxy;  and  yet  hours,  perhaps,  have  been  con- 
«amed  first  and  Lust  in  discussing  the  rule  of  evidence  applica- 
ble to  the  facts  contained  in  the  record.  We  subjoin  the  reasons 
^ven  by  the  judge  for  rejecting  this  testimony  in  his  own  lan- 

'<  This  question  was  not  allowed  to  be  asked,  because  the 
answer  would  not  be  as  to  a  fact,  but  the  expectation  of  a  wit- 
ness, arising  out  of  a  series  of  &cts,  either  then  in  evidence,  or 
-capable  of  being  put  in  evidence.  Now,  the  expectation  of  the 
witness  was  nothing  more  than  the  deduction  or  conclusion  of 
the  mind  of  the  witness  as  to  the  effect  which  these  facts  pro- 
duced on  his  mind,  and  inferentially  would  be  likely  to  produce 
^n  the  mind  of  Keener.  It  is  not  for  a  witness  to  draw  such 
conclusions;  that  belongs  to  the  juzy.  This  is  the  general  rule 
•of  law,  to  which,  however,  there  are  exceptions:  as  in  questions 
<d  sanity  or  losaniiy,  art  or  science,  and  others  of  a  like  nature, 
in  which  the  opinion  of  a  witness,  founded  upon  facts  too  multi- 
tudinous and  minute  to  be  presented  to  the  mind  of  jurors,  or 
•of  a  skill,  the  vritness's  own,  is  admitted.  There  is  another  class 
<d  exceptions,  founded  chiefly  on  defect  of  memory,  in  which  the 
witness  may  give  his  belief;  such  as  questions  of  personal  iden- 
tily,  handwriting,  etc.,  and  others  in  which  he  may  state  his 
impressions  or  understanding.  Such  were  the  cases  of  Moody  v. 
Davis,  10  6a.  403;  Melder  v.  Collier,  18  Id.  495.  But  the  court 
does  not  find  the  case  before  it  to  be  within  any  of  the  excep- 
tions. The  question  asked  the  witness  was  as  to  what  he 
expected  from  the  conduct  of  Beese,  which  conduct  was  in- 
tended to  be  proved  by  the  impression  it  made  on  his  mind;  or, 
«8  expressed  by  one  of  the  counsel,  a  daguerreotype  likeness  of 
-his  conduct,  as  reflected  from  the  mind  of  the  witness,  was 
wanted.  It  was  certainly  important  to  ascertain  what  was  the 
conduct  of  Beese  on  that  occasion,  even  to  the  minutest  action. 
But  the  mirror  from  which  it  was  sought  to  have  it  reflected  may 
Aot  have  been  true.  There  may  have  been  the  seams  of  credo- 
loQsness,  timorousness,  passion,  or  prejudice  to  disturb  the  like* 
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ness;  and  whibh  may  have  been  rexy  different  from  that  whioh 
would  have  been  made  on  the  mind  of  the  jmy  by  a  simple  state- 
ment of  facts." 

Our  brother,  we  beliere,  has  stated  with  aocuxacy  the  role  bb 
laid  down  in  the  books:  1  Ghreenl.  Ev.,  sec.  440;  and  yet  the 
writer  from  which  it  is  taken  cites  with  approbation  the  case  of 
McKee  y.  NeUon^  4  Cow.  855  [15  Am.  Dec.  884],  in  which  it  was 
held  that  in  an  action  for  breach  of  a  promise  to  many,  a 
person  accustomed  to  observe  the  mutual  deportment  of  the 
parties  may  give  in  evidence  his  opinion  upon  the  question 
whether  they  were  attached  to  each  other;  and  that  too  without 
it  being  made  to  appear  that  the  witness  was  an  expert  in  the 
affairs  of  the  heart.  The  court  admit  the  general  rule  as  stated 
by  Judge  Holt,  namely,  that  witnesses  are  not  allowed  to  give 
their  opinions  to  a  jury,  but  suggest  that  there  are  a  thousand 
nameless  things  indicating  the  existence  and  degree  of  the  ten- 
der passion  which  language  cannot  specify  and  which  cannot 
be  detailed  to  a  jury.  Why,  we  would  ask,  may  not  the  various 
facts  which  manifest  the  existence  of  attachment  be  as  capable 
of  specification  as  any  other  matter  whatever?  Why  may  not 
the  existence  of  love  as  well  as  revenge,  being  both  of  them 
elementaiy  principles  of  human  nature,  be  proved  by  external 
signs  and  the  multiplied  exhibitions  of  its  energy  ?  There  is  no 
radical  difference;  and  the  rules  of  evidence  should  be  the  same 
as  applicable  to  both  of  these  master  passions.  If  it  be  allow- 
able to  ask,  as  in  the  case  of  McKee  v.  Nelson,  supra,  whether 
in  the  opinion  of  the  witness  the  parties  were  not  attached  to 
each  other,  it  would  seem  to  justify  the  inquiiy  whether  the 
circumstances  which  surrounded  the  accused  were  not  sufficient 
to  excite  the  fears  of  a  reasonable  man.  The  defendant,  how- 
ever, is  required  to  act  upon  Lis  own  judgment,  and  not  that  of 
another,  and  is  responsible  to  the  law  for  the  soundness  of  his 
conclusion.  And  forseeing,  as  we  do,  the  indefinite  multiplica- 
tion of  collateral  issues  to  which  any  other  doctrine  would  lead, 
we  affirm  the  judgment  of  the  court  below  upon  this  ground. 

The  place  where  Beese  was  killed  was  a  brothel  of  noto- 
riety in  the  ciiy,  and  counsel  for  prisoner  proposed  asking  the 
witness  Prater  whether  he  was  acquainted  with  the  general 
character  of  deceased  for  yiolence  in  the  place  where  tiie  dif- 
ficulty occurred;  and  what  was  the  character  of  deceased  for 
violence  in  that  particular  place.  Objection  was  made  to  each 
of  these  questions  by  counsel  for  the  state,  and  the  court 
refused  to  allow  them  to  be  asked.     To  which  ruling  the  pria- 
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oner,  by  his  counsel,  excepted.  And  this  oonstitateB  the  fourth 
error  assigned.  No  authority  was  read  for  or  against  this 
point,  except  the  case  of  BosweU  ▼.  Blackman^  12  Ghi.  593,  and 
that  establishes  this  principle  only:  that  where  a  witness  is 
sought  to  be  impeached,  and  is  shown  to  haye  a  general 
reputation  for  truth  and  yeracily  in  the  county  of  his  resi- 
dence, that  may  be  considered  the  neighborhood  in  which  ha 
lives,  for  the  purpose  of  satisfying  the  demands  of  the  law. 
I  took  occasion  when  delivering  the  opinion  in  this  case  to 
state  that  for  myself  I  was  inclined  to  hold  that  the  rejec- 
tion of  the  questions,  in  the  form  in  which  they  were  put,  was 
error;  but  that,  in  deference  to  the  opinion  of  my  brother 
Stames,  as  well  as  to  that  of  the  learned  judge  who  presided  at 
the  trial,  I  was  content  to  affirm  the  judgment,  with  this  distinct 
explanation:  that  it  was  competent  to  give  proof  as  to  the  gen- 
eral conduct  of  the  deceased  for  violence  at  this  place — especially 
toward  Keener — the  testimony  showing  that  they  had  long  been 
rivals  for  the  favor  of  the  keeper  of  the  brothel.  Upon  exami- 
nation, I  am  satisfied  that  the  questions  propounded  to  Prater 
were  in  the  proper  form. 

Mr.  Greenleaf ,  in  treating  of  the  rule  as  to  the  admissibilily 
of  evidence  of  general  character,  concludes  thus:  **  But  it  seems 
that  the  character  of  the  party  in  regard  to  any  particular  trait 
is  not  in  issue,  unless  it  be  the  trait  charged  against  him;  and 
of  this,  it  is  only  evidence  of  general  reputation  which  is  to  be 
admitted,  and  not  positive  evidence  of  general  bad  conduct.'* 
And  the  author  quotes  Swift's  Evidence,  and  numerous  cases, 
English  and  American,  to  sustain  this  proposition :  1  Oreenl.  Ev. , 
sec.  55,  note.  The  particular  trait  involved  in  the  issue  here 
was  the  character  of  Mr.  Beese  for  violence  in  this  place;  a  cir- 
cumstance relied  on  by  Keener,  in  part,  for  his  justification  in 
committing  the  homicide.  And  it  would  seem  that  the  charac- 
ter of  the  deceased  for  violence  was  to  be  established  by  general 
reputation  rather  than  positive  evidence  of  general  bad  conduct. 
Either  mode  of  proof  will  be  satisfactory  to  the  defendant's 
counsel  in  the  present  case,  provided  we  repudiate  the  doctrine, 
as  we  distinctly  do,  that  a  man  may  not  have  different  general 
characters  adapted  to  different  circumstances  and  localities;  that 
18,  a  character  for  rail-cars,  and  a  character  for  the  brothel;  a 
character  for  the  church,  and  one  for  the  street;  a  character 
when  drunk,  and  a  character  when  sober.  Instead  of  a  doctrine 
like  this  being  too  loose  for  judicial  investigation,  we  hold  that 
it  is  in  accordance  with  the  soundest  elementary  principles.    Iii 
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ftll  cases  where  evidence  is  admitted,  touching  the  general  char- 
acter cxf  the  parity  it  ought,  manifestlj,  say  the  aathoiitieB,  to 
bear  reference  to  the  nature  of  the  charge  against  him.  A 
achooknaster  is  indicted  for  an  assault  and  battery  upon  one  of 
his  pupils;  he  defends  himself  under  his  acknowledged  ri^t  to 
inflict  moderate  correction.  The  charge  puts  in  issue  the  char- 
acter of  the  teacher  for  idolence;  and  where,  praj,  would  jou 
go  to  ascertain  that  character — among  his  fdlow-men,  or  in  the 
school-room?  There  can  be  but  one  response  to  this  ques- 
tion. An  ofBcer  in  the  army  or  navy  is  tried  for  cruelty  to  a 
aoldier  or  sailor:  what  has  his  reputation  in  the  community 
generally  to  do  with  the  trait  of  character  inrolTed  in  the  issue? 
It  is  in  the  banacks  and  on  board  the  man-of-war  that  we  look 
lor  what  we  wish  to  learn.  There  are  thousands  of  men  in  this 
countaty,  mild  as  a  May  morning  when  sober,  but  demoniacs 
when  drunk:  have  not  such  two  distinct  characters?  Their 
iMMaEtl  identify  is  completely  lost;  their  indiyiduality  metamor- 
phoaed  und^r  the  maddening  aSbcts  of  alcohol.  Philip  drunk, 
and  Philip  sober,  were  altogether  di&rent  persons.  As  a  con- 
ductor, Mr.  Beese  was  uniformly  gentlemanly;  at  the  brothel, 
he  was  menacing,  turbulent,  raeli,  reckless,  and  raging. 

The  case  of  Qu£»enbeny  y.  Siaie,  8  Stew.'  &  P.  808,  although 
not  strictly  applicable  to  the  precise  point  which  we  have  been 
eonsidering,  is,  nevertheless,*so  pertinent  to  the  case  that  I  am 
induced  to  make  the  following  quotation  from  the  opening  of 
the  court,  as  deUvered  of  Chief  Justice  Lipscombe:  "  That  the 
good  or  bad  character  of  the  deceased,  as  an  abstract  proposi- 
tion, can  have  no  influence  on  the  guilt  of  the  accused,  is  too 
dear  to  admit  of  controTerey.  To  murder  the  yilest  and  most 
profligate  of  the  human  race  is  as  much  a  crime  as  if  he  had 
been  the  best,  most  virtuous,  and  the  greatest  bene&ctor  of 
mankind;  but  there  can  be  no  doubt  but  that  when  the  killing 
has  been  under  such  circumstances  as  to  create  a  doubt  as  to  the 
character  of  the  o£Eense  committed,  that  the  general  character 
ol  the  accused  may  sometimes  afford  a  dew  by  which  the  de- 
riousways  by  which  human  action  is  influenced  may  be  threaded 
and  the  truth  obtained.  It  is  an  acknowledged  prindple  that 
if  at  the  time  the  deadly  blow  was  inflicted  the  person  who  so 
inflicts  has  well-founded  reasons  to  bdieve  hiTUflelf  in  immi- 
nent peril,  without  having  by  his  fault  produced  the  exigency, 
that  such  killing  will  not  be  murder.  If  the  deceased  waa 
known  to  be  quick  and  deadly  in  his  reyenge  of  imagined  in- 
sults; that  he  was  ready  to  raise  a  deadly  weapon  on  every  slight 
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pioTOcation;  or,  in  the  language  of  tbe  ooonad,  his '  gazmente 
were  Btained  with  many  mnidan' — ^when  the  slajer  had  been 
menaced  by  such  a  one,  he  would  find  eome  ezenee  in  one  of 
the  strongeet  impulses  of  onr  natore,  in  anticipating  the  pnipooes 
of  his  antagonist;  the  language  of  the  law  in  saoh  a  case  would 
be.  Obey  that  impulse  to  self-preservation,  eren  at  the  haaid 
of  the  life  of  your  adversary. 

"  If  the  killing  took  place  under  drcumstanoes  that  could  af- 
ford the  slayer  no  reasonable  grounds  to  beUeve  himself  in  peril, 
he  could  derive  no  advantage  from  the  general  character  of  the 
deceased  for  turbulence  and  revenge;  but  if  the  drenmstances 
of  the  killing  were  such  as  to  leave  any  doubt  whether  he  had 
not  been  more  actuated  by  the  principle  of  self-preservation 
than  that  of  malice,  it  would  be  proper  to  admit  any  testimony 
calculated  to  illustrate  to  the  jury  the  motive  of  which  he  had 
been  actuated.  To  this  cause  we  can  see  no  good  objection; 
and  it  seems  pretty  certain  that  it  would  often  shelter  the  inno- 
eent  from  the  influence  of  that  sound,  but  not  unfrequently 
Bevere,  maxim  of  law,  that  when  the  killing  has  been  proved, 
malice  will  be  presumed,  unless  explained  and  rebutted.  There 
can  be  but  little  danger  of  the  guilty  escaping  under  the  in- 
finence  of  a  prejudice  created  by  such  testimony  against  the  de- 
oeaeed.  The  discretion  of  the  judge  will  be  able  to  control  and 
prevent  such  a  result;  and  jurors  will  be  able  to  comprehend 
the  reason  and  object  of  such  proof/' 

The  next  error  complained  of  is,  that  the  court  withdrew 
and  excluded  from  the  jury  all  the  testimony  of  James  Cosby. 
This  witness  testified  that  on  Friday  night,  before  the  death  of 
Beese,  which  was  on  the  Sunday  evening,  he  met  Beese  at  the 
XTnited  States  Hotel,  who  remarked  to  witness  that  he  had  not 
seen  him  on  Mcintosh  street  for  a  good  while.  Cosby  replied 
that  he  had  not  been  there  for  about  ten  months.  Beese  then  said 
that  he  himself  did  not  go  there  as  frequently  as  he  used  to; 
that  Keener  had  taken  his  woman  from  him;  and  he  said  that 
Keener  was  a  damned  coward,  and  that  he  had  made  him 
leave  there  two  or  three  times;  and  that  if  Keener  crossed  his 
path  he  would  kill  him.  He  added,  he  was  going  ont  there 
beforo  long,  and  would  kick  up  heU.  Nothing  moro  was  said. 
The  testimony  of  Cosby  was  rejected,  mainly  upon  the  ground 
that  the  threats  which  it  proves  wero  made  in  a  private  caaversi^ 
iion  between  Beese  and  witness,  which  was  never  eommunioatet 
to  Keener. 

Without  stopping  to  inquire  whether  the  facts  rehited  by  tht 
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witneM»  a|art  from  the  threats,  were  not  admismble,  we  prefer 
to  confi^nt  the  question  direcUj;  and  to  consider  whether  oi 
not  the.  dTidence  of  Cosby,  taken  as  a  whole,  should  not  haye 
been  reoeiyed.  Keener  is  indicted  for  killing  Beese;  his  defense 
is  that  Beese  manifestly  intended,  by  surprise  or  yiolence,  to 
take  his  life,  or  do  him  some  bodily  hurt;  that  the  circumstances 
were  such  as  to  excite  the  fears  of  a  reasonable  man;  and  that 
he  acted  under  the  influence  of  those  fears,  and  not  in  the  spirit 
of  reyenge.  The  proof  is,  that  two  nights  before  the  tragedy 
occurred  Beese  entertained  the  most  deadly  hostility  toward 
Keener.  Jealouqr,  another  name  for  insanity,  of  the  most 
oialignant  character,  had  taken  possession  of  his  bosom,  and 
was  shaking  the  throne  of  his  reason  to  its  yery  foundation. 
Keener  had  taken  his  woman  from  him;  and  if  the  damned 
coward  eyer  crossed  his  path,  he  would  kill  him;  he  was  going 
out  on  Mcintosh  street  before  long  and  would  kick  up  hell 
there.  Prophetic  words  I  He  sowed  to  the  wind,  and  reaped 
the  whirlwind.  What  a  terrible  lesson  I  Well  might  the  wise 
man  say  of  the  house  of  the  strange  woman,  "  The  dead  are 
therel" 

Ought  not  this  conyersation,  whether  communicated  to 
Keener  or  not,  to  haye  been  admitted  as  a  substantiye  &ct,  to 
show  the  malus  animua,  or  eyil  intent  toward  Keener,  with 
which  Beese  went  to  that  house  that  night  ?  Laying  aside  all 
technical  rules  and  reasoning,  we  ask,  with  the  knowledge  of 
the  mind  and  feelings  of  the  deceased  disclosed  by  this  wit- 
ness, would  we  not,  and  ought  not  the  jury,  to  listen  more  in- 
dulgently to  the  aUeged  apprehension  of  injury  on  the  part  of 
Keener,  as  well  as  to  the  facts  and  circumstances  upon  which  he 
relies  to  justify  his  conduct?  Do  not  these  preyious  threats 
throw  light  upon  Beese's  conduct  up  to  the  time  of  the  killing  f 
Do  they  not  senre  to  illustrate  the  transaction? 

It  is  stated  by  Mr.  Starkie,  1  Ey.  89,  Mr.  Boscoe,  Ey.  74  et 
seq.,  and  all  the  writers  on  eyidence,  that  the  general  rule  is 
that  all  the  circumstances  of  a  transaction  may  be  submitted  to 
the  jury,  proyided  they  afford  any  fair  presumption  or  inference 
as .  to  the  matter  in  issue.  This  proposition  is  exceedingly 
broad,  and  if  carried  out  in  good  faith  would  produce  the  most 
beneficial  results.  Accordingly,  in  Bichard«m  y.  .fioyatton  S 
WoodsUKk  Thimpihe  Co.,  6  Vt.  496,  and  Davis  y.  Calvert,  5  Qill 
&  J.  269  [26  Am.  Dec.  282],  it  was  held  that  all  facts  upon  which 
any  reasonable  presumption  or  inference  can  be  founded  as  to 
the  truth  or  falsity  of  the  issue  are  admissible  in  eyidenoe.    Is 
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addition  to  the  precedents  qnoted  by  Mr.  Boeooe  to  sustain  the 
general  rule  of  eTidence  above  stated,  we  beg  leave  to  refer  to 
a  few  cases  in  illustration  of  the  rule.  The  case  from  Yermont 
was  this:  An  action  was  brought  by  the  plaintiff  for  damages 
occasioned  on  account  of  the  insufficiency  of  defendants'  bridge, 
so  tbat  in  passing  with  a  drove  of  cattle  some  eighteen  or 
twenty  were  precipitated  into  the  river,  and  seven  of  liieee  were 
Bf^  much  bruised  and  wounded  as  to  make  it  necessary  to  kill 
them.  It  was  shown  that  the  reach  of  the  bridge  which  fell  in 
had  been  erected  about  three  years  before  the  accident  hap- 
pened. The  plaintiff  further  offered  to  prove  that  in  1881  the 
defendants  built  the  two  northern  reaches  of  the  said  bridge 
anew,  as  the  old  ones  had  stood  about  nine  years;  and  that  the 
new  reaches  thus  erected  were  stronger  than  the  reach  which 
fell  in  with  the  cattle.  To  the  admission  of  this  evidence  the 
counsel  of  defendants  objected.  But  the  objection  was  overruled 
and  the  evidence  admitted,  as  having  a  tendency  to  show  that 
the  defendants  considered  that  the  augmentation  of  business  and 
the  necessities  of  the  community  required  a  stronger  bridge  than 
the  one  first  erected.  The  court  admit  that  the  testimony  is  not 
very  important,  but  that  in  modem  practice  the  evidence  that  is 
admitted  to  go  to  the  jury  is  more  natural,  and  not  governed  by 
rules  BO  artificial  as  formerly.  '*  Under  the  rule,  then,"  says  the 
judge,  referring  to  that  taken  from  Starkie,  **  did  the  evidence 
afford  any  reasonable  inference  that  the  southern  reach  of  the 
bridge  which  broke  was  insufficient,  because  in  1881  the  defend- 
ants built  iiie  two  northern  reaches  stronger  than  the  reach  that 
did  break?  Does  it  tend  to  confirm  the  plaintiflBst*  testimony  or 
weaken  or  contradict  the  defendants  ?  " 

In  OMweU  v.  Siaie  of  Conneoticui,  17  Oonn.  467,  it  was 
decided  that  where  an  information  for  keeping  a  house  of  ill 
fame  charged  the  offense  as  having  been  committed  after  the 
statute  prohibiting  it  went  into  operation,  and  evidence  was 
offered  to  prove  that  the  house  was  reputed  to  be  of  ill  fame 
previous  to  that  time,  such  evidence  was  admissible  as  conduc- 
ing to  prove  that  it  sustained  the  same  reputation  afterwards. 

State  V.  Ooodrioh,  19  Yt.  116  [47  Am.  Dec.  676],  is  almost  iden- 
tical with  the  case  under  discussion.  Goodrich  was  indicted 
for  discharging  a  gun  at  one  Green,  and  wounding  him;  and  the 
person  injured  was  a  witness  on  the  trial;  and  it  appeared 
that  the  afbay  took  place  on  the  premises  of  the  defendant. 
Goodrich  insisted  that  the  assault  and  battery,  if  committed  by 
him,  was  in  defense  of  his  person  or  property,^  and  offered  evi« 
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denoe  to  jdrove  that  there  had  at  pzeyious  iimeB  been  fights  be* 
tween  Green  and  himself;  and  that  his  honse  had  been  attacked, 
and  his  properly^  by  a  company  of  "which  Green  was  one;  anci 
that  Green  had  frequeLcIy  threatened  Tiolenoe  upon  his  person. 
The  conrt  decided  that  it  was  not  competent  as  a  defense  to  fhi» 
prosecntion  to  inquire  into  the  previous  affrays  and  contentions- 
between  the  parties;  or  to  proye  a  preyious  threat  by  Gh:6en  thai 
he  wanted  to  get  some  powder  for  the  purpose  of  blowing  up 
the  house  of  the  defendant.  Bedfield»  J.,  in  deUveiing  the- 
opinion  of  the  supreme  court,  stated  the  question  to  be  whether 
Green  made  the  first  assault,  or  whether  Goodrich  acted  in  self  • 
defense.  And  after  stating  that  it  is  not  always  easy  to  deter- 
mine what  is  collateral  to  the  main  issue,  the  judge  proceeds: 
''  In  the  present  case,  if  it  was  material  to  know  with  what  intent 
Green  went  to  defendant's  house,  that  could  only  be  shown  by 
his  acts,  and  his  declarations  in  connection  with  those  acts.  As 
part  of  that  intent,  it  might  have  been  shown  that  he  declared 
his  intention  to  see  if  the  hay  remained;  and  we  apprehend  what 
is  stated  in  the  bill  of  exceptions  in  regard  to  the  tendency  of 
the  testimony  on  the  part  of  the  state  to  show  that  he  went  there 
with  that  intent  must  have  been  deriyed,  parUy  at  least,  from 
his  declarations  on  the  way  and  while  there.  That  is  the  only 
way  it  could  be  shown,  aside  from  his  own  testimony.  And  we- 
think  that  all  his  declarations  from  the  time  of  setting  out  on 
hx4  expedition,  in  connection  with  his  acts,  are  competent  to 
show  with  what  intent  he  went  there.  And  if  an  innocent  intent 
may  be  shown  in  this  way,  then  the  contrary  may  also  be  shown 
in  the  same  manner.  And  in  this  yiew  the  eyidence  was  in  no 
sense  collateral.  If  Green  then  denied  making  such  a  declara- 
tion, it  might  be  shown  that  he  in  fact  did  both,  as  tending  to 
impeach  the  witness  by  contradicting  him;  and  as  going  to 
establish  the  fact  that  he  went  there  for  the  purpose  of  begin- 
ning an  afiGray,  and  as  tending  to  justify,  perhaps,  more  yigor- 
ous  defense  of  any  supposed  offensiye  moyement  on  the  part  of 
Green.*' 

The  true  distinction,  we  apprehend,  as  to  the  admissibililjy 
of  eyidence  of  threats,  and  one  apparentiy  oyerlooked  in  many 
of  the  cases,  is  this:  when  sought  to  be  introduced  by  the  de- 
fendant as  a  justification  for  the  homicide,  and  without  any  oyert 
act,  he  must  show  that  they  haye  been  communicated;  other- 
wise they  can  furnish  no  excuse  for  his  conduct;  but  when 
offered  to  proye  a  substantive  fact,  namely,  the  state  of  feeling 
entertained  by  deceased  toward  the  accused,  it  is  competent 
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testimony  whether  a  knowledge  of  the  threats  be  hcoQghi  home 
to  the  d^endont  or  not. 

I  will  merely  add  that  the  remoteness  or  nearness  of  time» 
as  to  threats  and  dedarations  pointing  to  the  act  sabseqoently 
committedt  makes  no  difference  as  to  the  competent^  of  the 
testimony:  Sfaie  y.  Ford,  8  Strohh.  L.  617,  note.  Upon  the 
authoiriiy  of  the  note,  then,  as  laid  down  1^  Mr.  Starkie  and 
otLorSy  and  as  illustrated  hy  nnmerous  adjudicated  cases,  we  are 
AoKT  that  the  testimony  of  Cosby  should  have  been  admitted,  as 
it  conduced  to  prove,  in  connection  with  other  evidence,  the 
quo  ammo  with  which  Beese  resorted  to  the  brothel  on  Mcintosh 
street  that  night;  and  that  his  manner  and  conduct  cocre- 
qK>nded  with  that  purpose,  so  as  to  warrant  Keener  in  believing 
that  the  same  scenes  were  to  be  repeated  there  that  night  which 
had  been  re-enacted  several  times  before;  and  that  no  alternative 
would  be  left  but  to  retreat  again,  as  he  had  done  before  twice 
or  three  times,  or  take  the  consequences.  In  view,  then,  of  the 
frequent  &ilure  of  justice  from  the  &ilure  of  evidence,  and 
thoroughly  convinced,  as  we  are,  that  no  competent  means  of 
asoertaining  the  truth  ought  to  be  neglected,  we  think  the  testi- 
mony of  James  Ooeby  was  improperly  ruled  out.  It  was  perti<» 
nent  to  the  issue,  and  ought  to  have  been  submitted  to  the  jury* 
It  showed  the  intent  with  which  Beese  resorted  to  this  brothel; 
and  also  his  feeling  tovrard  the  defendant.  > 

We  propose  to  consider  and  dispose  of  the  sixth,  seventh, 
eighth,  and  ninth  assignments  of  error  together.  They  present 
lor  our  review  the  main  questions  in  this  case;  all  the  rest  are 
comparatively  of  minor  importance.  In  his  chaige  to  the  jury, 
the  court,  in  the  language  of  the  bill  of  exceptions,/*  fiiiled, 
omitted,  and  declined,  although  requested  by  the  counsel  for 
the  prisoner  so  to  do,  to  read  to  the  jury  or  comment  upon  the 
twelfth  and  thirteenth  sections  of  the  fourth  division  of  the 
penal  code,  upon  which  counsel  for  prisoner  had  mainly  relied 
for  his  defense.  The  court,  having  read  the  first,  second,  third, 
fourth,  sixth,  and  seventh  sections,  then  charged  the  jury  that 
the  section  of  the  penal  code  applicable  to  the  grounds  on 
which  the  defense  had  been  placed  was  as  follows  [reading 
the  fifteenth  section,  to  which  failure,  omission,  and  refusal  to 
charge,  and  chaige  as  given,  counsel  for  prisoner  excepted]. 
The  court  was  also  requested  by  counsel  for  prisoner  to  charge 
the  jury  as  follows:  1.  That  if  th^  believed  from  the  evidence 
that  the  prisoner,  at  the  time  of  the  comnussion  of  the  act,  v?as 
under  the  fears  of  a  reasonable  man  that  the  deceased  was 
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manifestly  intending  to  commit  a  personal  injnij  upon  him, 
amounting  to  felony,  the  killing  was  justifiable  homicide;  2. 
That  if  they  believed  from  the  evidence  that  the  prisoner  was 
under  similar  fears  of  some  act  of  violence  and  injury  less  than 
a  felony,  his  offense  was  manslaughter,  and  not  murder.  Which 
charge,  so  requested,  the  court  failed  and  refused  to  give;  to 
which  failure  and  refusal  counsel  for  the  prisoner  excepted*" 
It  is  also  assigned  as  error  that  the  court  failed  and  omitted 
to  read  to  the  jury  and  comment  upon  the  ninth,  tenth,  and 
eleventh,  as  well  as  the  twelfth  and  thirteenth,  sections  .of  the 
fourth  division  of  the  penal  code,  although  requested  by  counsel 
so  to  do. 

I  would  remark  that  by  reference  to  the  bill  of  exeptions  I 
do  not  find  that  any  request  was  made  of  the  court  to  give  in 
charge  and  expound  to  the  jury  the  ninth,  tenth,  and  eleventh 
sections  of  the  fourth  division  of  the  code.  These  three  sections 
relate  exclusively  to  involuntary  manslaughter;  and  there  is  not 
a  particle  of  proof  to  make  this  killing  that  offense.  It  was 
murder,  voluntary  manslaughter,  or  justifiable  homicide.  The 
court  was  right,  therefore,  in  pretermitting  that  portion  of  the 
code  which  defines,  with  its  subdivision,  involuntary  man* 
slaughter,  and  annexes  a  penalty  to  each  grade  of  the  offense. 
(Jounsel  for  prisoner  do  not  pretend  that  this  law  is  applicable 
lo  his  case.  To  give  it  in  charge  to  the  jury,  then,  would  be  to 
distract  and  burden  their  minds  unnecessarily  and  improperly. 
Whether  or  not  there  was  error  in  the  remainder  of  these  assign- 
ments, depends  upon  the  fact  of  whether  there  was  any  evidence 
upon  which  the  jury  might  have  mitigated  the  offense  from 
murder  ip  a  lower  grade  of  homicide.  We  go  one  step  further: 
if  the  circumstances  of  the  killing  were  such  as  to  leave  any 
doubt  whether  Keener  had  not  been  actuated  by  the  principle 
of  self-preservation  rather  than  that  of  malice,  we  shall  be  con- 
strained to  remand  this  cause  for  a  new  trial.  For  the  question 
whether  Keener  killed  Beese  to  prevent  Beese  &om  killing  or 
doing  him  some  great  bodily  harm  has  not,  in  the  opinion  of 
this  court,  been  fully  submitted  to  the  jury.  A  part  of  the  law 
only,  applicable  to  the  defense,  was  given;  and  where  a  man's 
life  is  at  stake,  it  is  fit  and  proper  to  allow  him  the  benefit  of 
every  provision  of  the  code. 

In  every  charge  of  crime  there  must  be  a  question  of  law 
and  a  question  of  fact.  Is  there  any  such  rule  of  law  as  that 
on  which  the  indictment  is  founded?  Has  the  defendant  vio- 
lated that  rule?    The  decision  of  both  of  these  is  necessarily 
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iiwol  ved  in  the  general  Terdict  of '  *  gmltj  **  or '  *  not  gnilty  " — the 
only  form  of  verdict  allowed  hy  our  code.  The  former  finding 
afiSrms  both  the  existence  of  tiie  law  and  its  violation  by  the 
accused;  the  latter^  either  that  there  is  no  such  law,  or  that  it 
has  not  been  transgressed.  It  is  the  duty  of  the  judge  to  de- 
clare to  the  jury  what  the  law  is,  with  its  exceptions  and  qual- 
ifications; and  then  to  state  hypothetically  that  if  certain  facts 
wnich  constitute  the  offense  are  proved  to  their  satisfaction,  th^ 
will  find  the  defendant  guilty;  otherwise,  they  will  acquit  him. 
In  this  state — in  all  free  governments — ^in  tenderness  to  the 
accused,  great  latitude  has  been  allowed  to  counsel  in  stating 
and  enforcing  their  views  of  the  law  in  criminal  cases.  And  a 
liberal  confidence  has  been  reposed  in  those  who  are  called  to 
defend  the  liberty  and  life  of  the  citizen  in  the  hour  of  trial. 
And  where  counsel  in  their  place,  under  their  professional  obli* 
gations  to  the  court  and  the  country,  insist  that  certain  portions 
of  the  law  apply  to  the  facta  of  their  client's  case,  especially  where 
it  is  capital,  it  would  be  better  to  read  the  law  to  the  jury,  with 
such  comments  and  explanations  as  the  court,  possessing  the 
superintending  power,  might  feel  it  to  be  its  duiy  to  give. 

The  theory  of  our  system  is,  that  the  jury  have  not  only  the 
power  but  the  right  to  pass  upon  the  law  as  well  as  the  facts  in 
rendering  their  verdict;  and  yet  this  anomaly  stares  us  in  the 
face,  that  they  are  not  permitted  even  to  take  the  code  to  theiz 
consultation-room.  They  know  nothing  of  the  law,  except  so 
much  and  such  parts  of  it  as  are  given  them  in  charge  by  the 
court.  This  fact  alone  is  strongly  suggestive  of  the  propriety 
of  withholding  no  law  from  them  which  they  are  entitled  to 
consider.  Suppose,  as  in  the  present  case,  it  were  doubtful 
whether  this  offense,  as  proved  by  the  witnesses,  came  under  the 
twelfth  and  thirteenth  sections  of  the  fourth  division  of  the  penal 
code,  as  contended  for  by  the  defendant's  counsel,  or  imder 
the  fifteenth  section,  according  to  the  opinion  of  the  presiding 
judge,  should  not  both  have  been  submitted?  In  Case's  Eng* 
lish  Liberties,  or  the  Freeborn  Subject's  Inheritance,  201, 202,  it 
issaid:  *' The  office  and  power  of  juries  in  criminal  cases  is  judi- 
cial; from  their  verdict  there  lies  no  appeal;  by  finding  *  guilty* 
or  '  not  guilty/  they  do  complicately  resolve  both  law  and  fact.'* 
And  that  in  a  criminal  trial  the  juiy  may  determine  the  law  and 
the  fact  of  the  case,  has  been  supported  by  every  English  judge 
except  Chief  Justice  Jeffiries,  in  the  case  of  Colonel  Sidney ^  8 
Haxg.  St.  Trials,  806.  And  to  their  credit  be  it  spoken,  that 
the  juries  have  always  bean  right  on  fundamental  questions  of 
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liberiy  and  popular  right:  MonMs  Ca^e^  1  Chand.  Crim.  Trials^ 
143, 149, 163,  269,  288;  Zenger^a  Case,  Id.  163;  BayardPa  Cage, 
Id.  269;  Yenger^a  Case,  17  How.  St.  Trials,  676,  724.  But  how 
can  they  judge  of  law  which  is  not  before  them?  There  is  na 
altematiye— either  the  courts  must  refer  to  the  jury  the  whole 
law  of  the  case,  or  the  supposed  distinction  between  the  power 
of  juries  in  ci^il  and  criminal  cases  should  be  abolished. 

With  these  preliminary  remarks,  we  proceed  to  examine  the 
twelfth,  thirteenth,  and  fifteenth  sections  of  the  fourth  division  of 
the  penal  code.  By  section  12  it  is  enacted  that "  there  being  no 
rational  distinction  between  excusable  and  justifiable  homicide,  it 
shall  no  longer  exist.  Justifiable  homicide  is  the  killing  of  a 
human  being  by  commandment  of  the  law,  in  execution  of  public 
justice;  by  permission  of  the  law,  in  advancement  of  public  jus- 
tice; in  self-defense,  or  in  defense  of  habitation,  property,  or  per- 
son, against  one  who  manifestly  intends  or  endeavors,  by  violence 
or  surprise,  to  commit  a  felony  on  either;  or  against  any  persona 
who  manifestly  intend  and  endeavor,  in  a  riotous  or  tumultuous 
manner,  to  enter  the  habitation  of  another  for  the  purpose  of 
assaulting  or  offering  personal  violence  to  any  person  dwelling 
or  being  therein : "  Oobb's  Dig.  784.  Section  13  declares  that  *  *  a 
bare  fear  of  any  of  those  offenses,  to  prevent  which  the  homicide 
is  alleged  to  haye  been  committed,  shall  not  be  sufficient  to  justify 
the  killing;  it  must  appear  that  the  drcumstanoes  were  sufficient 
to  excite  the  fears  of  a  reasonable  man;  and  that  the  party  kill- 
ing really  acted  under  the  influence  of  those  fears,  and  not  in 
the  spirit  of  revenge:"  Id.  Section  16  provides  that  "if  a 
person  kill  another  in  his  defense,  it  must  appear  that  the 
danger  was  so  urgent  and  pressing  at  the  time  of  the  killing 
that  in  order  to  save  his  own  life  the  killing  of  the  other  is  ab- 
solutely necessary;  and  it  must  appear,  also,  that  the  person 
killed  was  the  assailant,  or  that  the  slayer  had  really  and^  in 
good  faith  endeavored  to  decline  any  further  struggle  before  ih» 
mortal  blow  was  given:"  Id.  786. 

It  is  diear  that  there  is  no  conflict  between  these  different 
sections.  The  last  two  sections  may  be  construed,  perhaps, 
to  be  qualifications  of  the  first.  The  right  of  self-defense  ia 
given  by  the  twelfth  section  against  one  who  manifestly  intends 
to  commit  a  felony,  by  violence  or  surprise,  on  the  person  or 
property  of  another.  Section  13  limits  this  right  by  requiring 
that  the  circumstances  to  justify  the  killing  must  be  sufficient 
to  excite  the  fears  of  a  reasonable  man;  and  that  the  party  kill- 
ing really  acted  under  the  influence  of  these  fears,  and  not  in 
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the  Bgini  of  Tevenge;  and  the  fifteenih  section  still  further  re« 
stricts  the  right,  by  providing  that  the  danger  should  be  so 
uigent  and  pressing,  at  the  time  of  the  killing,  that  in  order  to 
save  his  own  life  the  killing  of  the  other  was  absolutely  neoe»- 
eary.  Either  this  is  the  true  exposition  of  the  three  sections 
taken  together,  and  they  should  not  therefore  be  separated,  or 
else  the  fifteenth  section  applies  to  adifferent  class  of  cases  than 
the  one  contemplated  in  the  twelfth;  and  we  are  not  prepared 
to  say  that  the  latter  would  not  be  the  sounder  interpretation. 
Was  there  any  evidence,  then,  which  entitled  the  defendant 
to  have  the  twelfth  and  thirteenth  sections  given  in  charge  by 
the  court  to  the  jury?  It  is  in  proof  that  Beese  went  to  the 
house  of  Yarborough  the  night  on  which  he  was  killed,  with  his 
bosom  boiling  with  hate  toward  Keener,  and  breathiog  forth 
threats  of  revenge  should  he  encounter  him.  He  finds  him  in 
the  bedroom  of  the  miserable  mistress  of  the  brothel;  he  kicked 
furiously  at  the  door;  he  jobbed  at  the  window  with  his  knife, 
the  blade  of  which  was  six  inches  long;  he  called  out  to  Jane 
Yarborough:  **  Show  up  your  Keener,  I  want  to  cut  his  danmed 
throat."  Keener  dresses  and  comes  out  upon  the  piazza,  armed 
with  a  cane  and  pistol;  Beese  walked  out  on  the  piazza  and 
asked  for  a  pistoL  He  then  seated  himself  on  the  bench,  with 
folded  arms.  Beese  called  Keener ''  a  damned,  cowardly,  pusil- 
lanimous son  of  a  bitch."  Keener  asked  him  to  repeat  it;  he 
did  so;  daring  Keener  to  point  his  pistol  at  him,  making  at  the 
same  time  a  motion  with  his  arm.  Keener  fired,  and  Beese  fell; 
he  was  shot  in  the  abdomen,  and  from  the  direction  of  the  balls 
Beese  must  have  been  in  a  rising  attitude,  or  sitting  and  bend- 
ing over,  when  the  wound  was  received.  We  ask  not  whether 
this  proof  is  sufiicient  to  justify  Keener  in  killing  Beese,  or  even 
to  reduce  the  homicide  to  manslaughter.  That  is  not  the  queeh 
tion.  Is  there  no  evidence  which,  tends  to  show  that  Beese 
intended,  by  surprise  or  violence,  to  commit  a  felony  upon  the 
person  of  Keener?  Or,  at  any  rate,  that  the  circumstances 
ware  sufficient  to  excite  therfean  of  a  reasonable  man  that  such 
was  the  intention  of  Beese  ?  Without  expressing  or  intimating 
the  slightest  opinion  as  to  the  suffidenqy  of  the  testimony,  we 
are  unanimously  of  the  opinion  that  the  facts  which  have  been 
detailed,  in  connection  with  others  in  the  record,  were  such  as 
to  have  entitled  the  aocused  to  the  consideration  by  the  jury  of 
the  law  upon  which  he  rested  his  defense,  and  consequently 
that  it  was  error  in  the  court  to  refuse  to  give  this  law  in  charge 
io  the  jury  when  requested  to  do  so  by  prisoner's  counsel. 
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The  presiding  judge  instnioted  the  jtuy,  yerj  properly,  ta 
inquire  whether  the  homicide  was  murder,  voluntary  man- 
slaughter, or  done  in  self-defense;  and  read  to  the  jury  the  law 
defining  each;  and  assigned  as  a  reason  the  facta  disclosed  by 
Emma  Bums  and  Dr.  Felden.  Why  was  not  all  the  law 
respecting  voluntary  manslaughter  and  justifiable  homicide 
given  in  charge?  How  could  it  be  said  that  there  was  evidence 
to  authorise  the  reading  of  the  fifteenth  section,  but  none  which 
was  applicable  to  the  twelfth  and  thirteenth  sections;  and  that 
too  when  it  is  admitted  that  stronger  proof  is  necessary  to  acquit 
under  the  fifteenth  than  under  the  twelfth  and  thirteenth  seo- 
tions  ?  If  the  evidence  referred  toby  the  court  tended  to  estab- 
lish the  defense  of  the  prisoner  under  the  fifteenth  seotion^-and 
if  it  did  not,  why  was  it  read? — ^why  did  it  not  likewise  tend 
to  the  same  purpose  under  the  twelfth  and  thirteenth  sections? 
The  jury  who  were  sworn  to  try  this  txaverse  had  a  right  to 
find  their  verdict  upon  their  own  convictions  and  consciences; 
for,  as  was  very  pertinently  said  by  Chief  Justice  Yaughn,  in 
BtLsheU'a  Oase^  Yaugh.  148,  **a  man  cannot  see  by  another's 
eye,  nor  hear  by  another's  ear.  No  more  can  a  man  conclude 
or  infer  the  thing  to  be  resolved  by  another's  understanding  or 
reasoning."  He  continues:  ''  Upon  all  general  issues,  as  upon 
not  culpable  pleaded,  the  jury  find  upon  the  issue  to  be  tried, 
wherein  they  resolve  both  law  and  fact  complicately,  and  not 
the  fact  itself;  so  as  though  they  answer  not  simply  to  the 
question,  What  is  the  law?  Yet  they  determine  the  law  in  aU 
m&tters  where  issue  is  joined  and  tried:"  Id.  160. 

Said  Chief  Justice  Parsons,  in  Coffin  v.  Coffin^  4  Mass.  25 
[3  Am.  Dec.  189]:  *'  The  issue  involves  both  law  and  fact,  and 
the  jury  must  decide  the  law  and  fact.  To  enable  them  to  settle 
the  fact,  they  must  weigh  the  testimony;  that  they  may  truly 
decide  the  law,  they  are  entitled  to  the  assistance  of  the  judge." 
How  to  the  ''  assistance"  ?  By  withholding  from  them  the  law 
upon  which  the  prisoner  professedly  grounds  his  defense?  No: 
nor  by  having  it  read,  and  then  taking  the  law  implicitly  and 
without  questioning  from  the  court;  otherwise  the  verdict  is  not 
theirs  but  in  part  only.  And  general  verdicts  should  be  abro- 
gated and  special  verdicts  revived.  They  should  find  the  naked 
fact  instead  of  the  criminal  fact.  It  follows  demonstrably,  then, 
under  our  code,  that  to  make  a  whole  verdict,  a  legal  verdict, 
the  jury  must  find  the  conclusion  of  law  upon  the  facts;  and 
notwithstanding  it  is  their  privilege,  as  well  as  their  duty,  to 
leceive  **  assistance"  from  the  court,  still  the  conclusion  of  law 
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npaa  the  faois  must  be  the  resnlt  of  their  own  oonfiction  and 
nnderstanding.  If  the  power  thne  committed  to  the  juiy  be 
exercised  against  the  opinion  of  the  court  toconYict,  the  remedy 
is  with  the  court  to  set  aside  the  yerdiot  and  award  a  new  trial. 
If  used  to  acquit,  it  must  be  an  extreme  case;  and  although  con* 
tnuy  to  law,  is  rarely  tainted  with  corruption.  It  is  produced 
generally  by  a  liberal  interpretation  of  the  law  in  fayor  of  liberty 
and  life. 

In  connection  with  the  topics  already  discussed,  the  court  was 
requested,  by  counsel  for  the  prisoner,  to  chaige  the  jury: 
1.  That  if  they  belieyed  &om  the  eyidence  that  prisoner,  at  the 
time  of  the  commission  of  the  act,  was  under  the  fears  of  a  rea- 
sonable man  that  the  deceased  was  manifestly  intending  to 
commit  a  personal  injury  upon  him  amounting  to  felony,  the 
killing  was  justifiable  homicide.  This  charge  the  court  refused 
to  giye.  And  wherefore  ?  Is  it  not  in  exact  accordance  with  the 
terms  of  the  code?  2.  That  if  they  belieyed  from  the  eyidence 
that  prisoner  was  under  similar  fears  of  some  act  of  yiolence 
and  injury  less  than  a  felony,  his  offense  was  manslaughter. 
This  request  was  likewise  refused;  and  although  not  in  the 
code  in  so  many  words,  it  would  seem  to  be  a  necessary  corol- 
lary from  the  sections  we  haye  been  consideriDg.  Indeed,  it  is 
a  familiar  principle,  and  one  scattered  eyerywhere  in  works  on 
criminal  pleading.  ** Neither  can  a  man,"  says  Hawkins,  ''jus- 
tify the  killing  another  in  defense  of  his  house  or  goods,  or  eyen 
of  his  person,  &om  a  bare  priyate  trespass;  and  therefore  he 
that  kills  another,  who,  claiming  a  title  to  his  house,  attempts  to 
enter  it  by  force  or  shoots  at  it,  or  that  breaks  open  his  win- 
dows in  order  to  arrest  him,  or  persists  in  breaking  his  hedges 
after  he  is  forbidden,  is  guilty  of  manslaughter:"  1  Hiawk.  P. 
C.  872.  The  requests  being  legal,  and  refused,  the  judgment 
complained  of  upon  these  points  must  be  reyersed. 

The  seyenth  ground  taken  in  the  motion  for  a  new  trial  was 
because  James  Bikes,  one  of  the  jurors  sworn  in  chief,  did  not 
stand  indifferent  between  the  state  and  the  prisoner,  said  juror 
haying,  preyiously  to  being  sworn,  expressed  decided  opinions 
in  relation  to  the  guilt  of  the  accused,  and  such  strong  prejudice 
against  the  accused  as  rendered  him  an  incompetent  juror  in 
law,  and  which  were  unknown  to  the  accused  or  his  counsel 
until  after  the  yerdict  was  rendered,  said  Sikes  haying  pre- 
yioudy  answered  negatiyely  the  usual  questions  on  the  voir 
dire.  As  this  question  cannot  recur  on  the  rehearing  of  this 
eause,  and  no  principle  is  inyolyed  in  its  adjudication,  we  for- 


288  Keener  v.  State.  [(jeorgia, 

bear  to  consider  it;  our  dedsioii  upon  the  whole  case  being  that 
the  judgment  of  the  superior  court  ought  to  be  set  aside,  and  a 
new  trial  granted,  which  is  ordered  accordingly. 


ObJXCTION   to   JuBT    must    BS    TaBXN    BEIOBX   TkBT   asm   IlfPAVSLKIN 

ComntianweaUh  y.  Kitapp^  20  Am.  Deo.  534;  if  party  was  awira  of  di«- 
qualification  before  Impanehnent:  Pamuie  ▼•  ChUhery,  1  Id.  66;  Jmor  oom 
eworn  cannot  be  challenged  for  any  pre  exiiting  canae:  Oittespk  ▼.  States  29  Id. 
137. 

Ck>ir8TBnonoN  or  Statutb— Wobds  Takbn  dt  Obdotabt  Snrai:  Qmig- 
ky  V.  Qorham^  aanU^  p.  139. 

Opinion  or  Witnsbb  as  to  whether  defendant  might  expect  or  look  for 
danger  from  acts  of  the  deceased:  See  note  to  Siewari  y.  Siaie^  AS  Am.  Dee. 
430,  where  aathoritiea  are  collected. 

Gknb&al  Chabaotxb. — ^Evidenoe  that  deceased  was  a  "  toihnlent  and  qaar» 
relaome  man/'  on  trial  for  murder,  inadmissible;  PriteheU  y.  SUUe^  68  Am. 
Dec.  250.  Eridenoe  that  deceased  was  quarrelsome  and  dangerous  while  un- 
der the  influence  of  drink  inadmissible,  though  it  appears  he  had  been  drink- 
ing on  the  day  of  the  killing,  where  there  is  no  eyidence  of  proTOcation  or 
excuse:  SUUe  y.  Fidd,  31  Id.  62;  8kUe  y.  Chandler,  62  Id.  699. 

Pbiob  Thrbatb  and  Dbspxrats  Ceabaotsb  of  Dboba8X]>,  or  Oasb  oi 
Muboeb,  are  competent  eyidence  where  there  are  droumstances  tending  la 
show  self-defense:  PriteheU  y.  SUUe,  68  Am.  Dec.  260,  and  note. 

Thbbats  or  Deobased  Pbiob  to  Time  or  Kiluno  kot  Ai>]ii8biblb  vb- 
leas  communicated:  CarroU  y.  Siatef  68  Am.  Dec  282. 

Upon  Subject  or  Thbbats  or  Dbciaebd,  see  eztenslye  note  to  OampM 
T.  People,  61  Am.  Deo.  63,  where  a  valuable  coUeetion  of  cases  will  be  found. 

JiTBT  ABB  Judges  of  Both  Law  and  Fact  in  ObiminaIi  Gaubb:  Siaie 
y.  Oroteau,  64  Am.  Dec.  90;  PaUermm  y.  State,  44  Id.  630;  Lcrd  y.  State,  41 
Id.  729. 

The  pbinoipal  case  is  cited  to  the  point  that  jury  in  criminal  eanae  are 
judgee  of  both  law  and  fact:  MUchdlr.Staie,22QtL  234;  Golden  r.  State,  95 
Id.  631;  M$Damelalia8  ffichejf  r. SttOe qf  Georgia,  20  Id.  856.  Alratothe 
point  that  '*it  is  the  duty  of  the  judge  to  declare  to  the  juxy  what  the  law 
is,  with  its  exceptions  and  qualiflcations:''  MeCdUum  y.  BtaU,  34  Id.  407; 
Broum  y.  State,  40  Id.  606;  also  to  the  point  that  the  court  should  give  in 
sharge  to  the  jury  the  different  grades  of  homicide,  if  there  was  any  eyidence 
tending  to  show  a  different  grade  from  the  one  charged:  Fatrie  y.  State,  85 
Id.  242;  also  cited,  but  not  approved,  to  the  point  that  threats  of  the  de- 
ceased in  a  case  of  homicide,  uncommunicated,  are  admissible  to  show  the 
state  of  feeling  entertained  by  the  deceased  against  the  defendant:  Hoye  t. 
SUUe,  39  Id.  772;  cited  to  the  same  point  in  Petereon  y.  Staie,  60  Id.  I4S| 
cited  in  Povmd  r.State,  43  Id.  129,  to  the  point  that  '*if  there  was  any  donbt 
as  to  whether  the  prisoner  waa  actuated  by  the  principles  of  seU-preserva- 
tion  or  malice,  any  testimony  calculated  to  illustrate  the  motive  to  the  jury 
would  be  proper."  Upon  the  different  degrees  of  murder,  the  court  referred 
to  the  opinion  of  the  principal  case,  stating  that  it  did  not  apply  to  trsspass 
affecting  goods,  but  to  trespass  affecting  the  person  ooly«  in  /Tiofss  v.  State,  68 
Id.  47. 
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Fbtth  V.  Fbeeh. 

[U  QmamoitA,  sn.] 

Tkmpoxabt  AuMOinr.— a  husband,  in  an  maHtm  lor  dhrotw^  wlU  nol  W 
allowed  to  prove  that  the  wife  practioed  a  fraud  npon  him  in  the  mar- 
riage, to  avoid  mipplying  her  with  temporaiy  alimony  and  a  ■affloient 
■am  to  pay  her  attorney's  fees. 

Libel  for  divorce  by  Thomas  D.  Frith  against  Fraaots  Fiith» 
on  the  grottnd  that  the  wife  was  pregnant  at  the  time  of  the 
marriage,  and  fraudulently  kept  the  fact  from  him.  The  enor 
complained  of  on  appeal  is  that  the  court  would  not  allow  the 
husband  to  prove  the  facts  alleged,  as  a  fmnd  pnetioed  upon 
him,  to  avoid  the  allowance  of  tempoiaiy  alimony  to  the  wife. 

H,  SoU,  for  the  plaintiff  in  error. 

Douglas,  for  the  defendant  in  error. 

By  Court,  BEmmia,  J.  Was  the  husband,  under  the  par- 
ticular facts  of  this  case,  bound  to  supply  to  the  wife  temporaiy 
alimony,  and  also  a  sum  sufficient  to  pay  her  attorneys  their 
fees?  This  is  the  sole  question.  It  was  insisted  for  the  hus- 
band that  as  the  vrife  in  the  marriage  had  practiced  a  fiaud 
upon  him,  which  fraud  he  was  able  to  prove  by  her  own  con- 
fessions as  well  as  by  other  evidence,  he  was  not.  But  we  do 
not  see  that  this  distinguishes  his  case  from  the  cases  in  which 
the  husband  has  been  held  to  be  so  bound.  This,  if  tnM, 
amounts  only  to  the  making  out  of  a  case  on  the  part  of  the 
husband  which  will  give  him  a  title  to  a  diyorce.  And  if,  when 
the  husband  says  he  is  aUe  to  make  out  such  a  case  as  that,  he 
is  to  be  relieved  from  alimony  and  the  expenses  of  the  wife's 
side  of  the  suit,  then  the  number  of  cases  in  which  he  will  not 
relieve  himself  from  such  alimony  and  expenses  will  probably 
be  small. 

In  McOee  v.  MsOee^  10  Qa.  478,  a  case  in  which  the  husband 
was  the  defendant  in  the  libel,  the  husband  answered,  on  oath, 
denying  the  ground  of  the  libel,  and  offering,  as  he  said  he  had 
repeatedly  done  before,  to  receive  the  wife  again  into  his  house; 
yet  he  was  made  to  pay  alimony.  To  the  same  effect  are  Meth' 
vm  T.  MeOmn,  16  Id.  98  [60  Am.  Deo.  664],  and  Bo$eberry  v. 
Romberry,  17  Id.  189.  The  rule  is  thus  stated  by  Shelford: 
''After  proof  of  a  marriage  in  fact,  alimony  pending  the  suit 
will  be  allotted,  whether  it  be  commenced  by  or  against  the 
husband,  not  only  in  cases  of  impotency,  but  in  all  cases  of 
ttulliiy  of  marriage,  and  in  suits  for  restitution  of  conjugal 
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rights,  or  for  divoroe  hj  reason  of  adulteiy  or  cmeltj/'  And 
this  statement  of  the  rule  seems  to  be  well  supported  by  4^ided 
cases.  I  refer  particularly  to  FortsmoiUh  y.  Portsmou^^  3  Add. 
63,  and  Bird  y.  Bird,  1  Lee,  209.  According  to  this  last 
case,  this  court,  in  Bo9d>erry  y.  Eos^erry,  supra,  went  too  far 
in  permitting  the  husband  to  object  to  the  payment  of  the 
alimony;  that  the  marrige,  though  a  marriage  de  /ado,  was  not 
one  dejure. 

We  think,  therefore,  that  the  court  below  was  right  in  refus- 
ing to  receiye  the  husband's  offered  proof. 


Court  will  not  Stbiotlt  Sobutxnizb  CiOnduot  or  Wm  nr  DBXKBimnRa 
HXB  Bioht  to  tempoiary  alimony,  bat  it  is  allowed  almost  aa  a  matter  of 
oonne  opon  proof  of'  marriage  and  pendency  of  salt  for  divoroe:  Afethvin  ▼. 
Methvin,  60  Am.  Deo.  06i,  and  note  which  treats  of  the  whole  sabject  of  ali- 
mony at  length;  and  on  page  676,  under  "Adnlteiy  and  Misoondaotof  Wife," 
elaborately  disonsses  the  point  adjudicated  In  the  principal  case,  and  cites 
valuable  authorities,  among  which  is  the  principal  case. 


Enowles  v.  Lawton. 

[18  GsoBOlA,  476.] 

Wksibxr  Mxbosb  or  Equity  or  Redemption  into  the  legal  estate  ooobib 
when  they  meet  in  one  person  depends  upon  the  intention  of  that  per- 
son, and  the  estates  are  not  merged  if  he  does  not  so  intend. 

DooTBiNB  or  Mbbosbt-When  Absignxemt  or  Mobtgaqs  in  Pbocbbb  or 
FoKEOLOSUBB  Id  Taksn  by  the  holder  of  the  equity  of  redemption,  and 
he  goes  on  and  prosecutes  the  foreclosure  suit  to  judgment  and  sells  the 
premiMs,  it  is  presumed  from  such  act  that  he  does  not  intend  to  have 
the  equity  of  redemption  merge  in  the  legal  estate,  and  therefore  such 
merger  will  not  take  place. 

P0BOHA8EB  or  MOBTOAGED  PBBMISES  IS  BO0N1>  BT  JUDOMEHT  of  fOTSOloSUrS 

rendered  against  the  mortgagor,  although  he,  the  purchaser,  is  not  mads 
a  party  to  the  suit. 
PuBOHASERS  or  Duvebent  Pabtb  or  Pbbmisbb  Cotebbd  bt  Mobtoaob  oaa- 
not  compel  the  holder  of  the  mortgage  to  exhaust  the  portion  left  in  the 
hands  of  the  mortgagor  first;  nor  the  portions  sold,  in  the  InTerse  order 
of  the  sales;  but  the  holder  of  the  mortgage  may  proceed  against  any 
portion  he  chooses. 

Bnx  in  eqnitj  by  Joseph  E.  Enowles  and  others  against 
Wilbom  J.  Lawton  and  others  to  set  aside  a  judgment  of  fore- 
closure of  a  mortgage,  and  declare  sales  made  under  the  judg* 
ment  void;  praying  that  the  real  value  of  the  land  sold  be  ap- 
plied toward  the  satisfaction  of  the  mortgage  instead  of  the 
amount  realized  at  the  sale,  and  if  not  sufficient  amount  be  thus 
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obtaiiied  to  satisff  the  mortgage,  then  that  other  traots  of  the 
bmd  coTOied  by  the  mortgage  be  sold  in  the  inyerse  order  of  the 
dates  npon  which  they  had  been  disposed  of  by  the  mortgagor 
until  amonntsuffident  be  realized  to  satisfy  the  mortgage.  The 
facts  alleged  in  the  bill  necessary  to  the  points  dedded  are  as 
follows:  That  one  John  L.  Casey  executed  a  note  and  mortgage 
for  three  thousand  three  hundred  and  thirty-five  dollars  and 
serenty-five  cents  to  James  Thomas,  on  December  6, 1848,  which 
mortgage  was  upon  nineteen  dijSerent  lots  of  land  described  by 
number  and  district.  The  mortgage  was  recorded  on  December 
13, 1848.  Oasey  sold  one  of  the  lots  to  Nichols  Boon,  NoTem- 
ber  12, 1849,  and  Boon  sold  to  plaintiffs.  Several  other  of  the 
lots  were  sold  to  different  parties,  one  of  which  came  into  the 
hands  of  the  defendant  Lawton  on  April  1, 1852,  and  on  the 
same  day  Lawton  purchased  from  Casey  all  of  the  lots  then  un- 
sold. Lawton  subsequently  purchased  the  note  and  took  an  as- 
signment of  the  mortgage,  and  by  that  means,  the  bill  alleges, 
the  equity  of  redemption  of  the  lots  previously  bought  by  Law- 
ton  merged  in  the  legal  estate,  and  the  mortgage  was  thus  extin- 
guished. That  Cheever,  one  of  the  defendants,  was  let  into  the 
trade  by  Lawton,  and  he  and  Lawton  foreclosed  the  mortgage 
and  entered  into  and  carried  out  an  agreement  to  defraud  com- 
plainants by  having  that  portion  of  the  mortgaged  premises 
sold  first  which  Lawton  himself  purchased  from  Casey,  and  by 
fraudulent  means  prevent  it  from  bringing  its  full  value,  pur- 
chase it  themselves,  and  then  fall  upon  and  sell  the  lots  of  com- 
plainants to  satisfy  the  amount  remaining  due  on  the  mortgage; 
and  thai  in  pursuance  of  their  scheme  Lawton  and  Cheever  in- 
duced the  by-standers  at  the  sale  not  to  bid  on  the  lots,  and  con- 
trived to  purchase  them  themselves  for  a  very  small  sum  com- 
pared to  their  real  value;  and  the  bill  further  alleged  that  if  the 
sale  had  been  properly  conducted,  the  lots  would  have  brought 
enough  to  have  satisfied  the  mortgage.  An  injunction  was 
granted  restraining  the  sale  of  the  lots  of  complidnants.  The 
answer  admitted  the  purchase  of  the  different  lots  by  Lawton, 
and  also  the  assignment  of  the  mortgage  to  Lawton  by  Thomas, 
but  denied  that  Cheever  had  any  interest  in  the  mortgage,  or  was 
interested  other  than  as  a  joint  purchaser  with  Lawton  at  the 
sales;  denies  all  the  allegations  of  fraud,  and  alleges  that  Lawton 
became  a  purchaser  at  the  sale  to  save  himself,  and  that  due 
notice  of  the  sale  was  given,  and  the  complainants  and  their  at- 
torneys were  there  at  the  sale,  and  could  have  purchased  the 
properly  themselves  or  bid  upon  the  same  and  compelled  de« 
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fendftnts  to  pay  moie  for  it  if  they  had  bo  desixed.  Upon  tibis 
filing  of  the  answer  the  injonotion  waa  dissolved,  and  the  oom- 
plaiuants  appealed. 

It.  F.  Lycn  and  Slaughter ^  for  the  plaintiffiB  in  error. 

H.  M.  Buford  and  MiUer  and  EaU^  for  the  defendants  in  enor. 

By  Court,  BsmnNO,  J.  The  first  question  in  this  case  is 
whether  the  equity  of  redemption  in  any  of  the  lots  of  land  be- 
came merged  in  the  legal  estate.  It  is  alleged  in  the  bill  that 
with  respect  to  a  number  of  tbe  lots  these  two  estates  met  in 
Lawton  and  Oheever;  and  this  allegation,  it  is  insisted  by  the 
counsel  for  the  plaintiffs,  has  not  been  fully  denied  by  the  answer. 
And  they  argue  that  when  the  equity  of  redemption  and  the  legal 
estate  meet  in  the  same  person  or  persons,  the  law  makes  the 
former  estate  merge  in  the  latter.  Whether  this  allegation  has 
been  denied  by  the  answer  or  not  we  do  not  find  it  necessary  to 
inquire.  Let  us  admit  that  it  has  not  been.  Oonsidering,  then, 
the  fact  to  be  that  the  two  estates  did,  in  some  of  the  lots,  meet 
in  Lawton  and  Cheever,  the  question  is.  Did  the  equity  of  re- 
demption become,  in  such  lots,  merged  in  the  legal  estate  ? 

Whether  a  merger  shall  take  place  or  not,  depends,  as  a  gen- 
eral rule,  upon  this:  whether  the  person  in  whom  the  two  es- 
tates meet  intends  that  it  shall  take  place.  In  Forbes  t.  MoffaU^ 
18  Yes.  8d0,  the  master  of  the  rolls  says:  **  It  is  veiy  clear  that 
a  person  becoming  entitled  to  an  estate,  subject  to  a  charge  for 
his  own  benefit,  may,  if  he  chooses,  at  once  take  the  estate 
and  keep  up  the  charge.  Upon  this  subject  a  court  of  equity  is 
not  guided  by  the  rules  of  law.  It  will  sometimes  hold  a  charge 
extinguished  where  it  would  subsist  at  law,  and  sometimes  pre- 
serve it  where  at  law  it  would  be  meiged.  The  question  is 
upon  the  intention,  actual  or  presumed,  of  the  person  in  whom 
the  interests  are  united.  In  most  instances  it  is,  in  reference  to 
the  party  himself,  of  no  sort  of  use  to  have  a  charge  on  his  own 
estate;  and  where  that  is  the  case,  it  will  be  held  to  sink,  unless 
something  shall  have  been  done  by  him  to  keep  it  on  foot.  The 
first  question,  therefore,  is,  whether  John  Mofbtt  has  done 
anything  to  determine  that  election — ^which  he  undoubtedly 
had;  if  not,  the  question  will  be  upon  the  presumption  of  law 
under  the  circumstances  of  the  case.''  This  statement  of  the 
matter  of  the  rolls  is  supported  by  several  cases  which  he  cites, 
and  also  by  some  cases  which  have  been  decided  since  the  deds* 
ion  in  the  case  in  which  the  statement  was  made,  as  these: 
WigeeU  v.  WigsM,  2  Sim.  &  St.  864;  I/yrd  Clarendon  v.  Barham^ 


Inly,  1855.]  Enowles  v.  Lawtok.  298 

1  Ton.  &  OoU.  O.  0.  688;  as  stated  in  Gh.  Eq.  t)ig.  788, 14; 
BeddmgUm  t.  BeddtngUm^  1  Ball  &  B.  181,  as  stated  in  same; 
PiU  T.  FiU,  1  Tom.  &  B.  184.  And  with  this  statement  accords 
a  decision  of  this  conrt,  the  decision  in  Jackson  y.  Tift,  16  Ght. 
557.  In  that  case  Jackson,  the  mortgagee,  became  the  pnrohaser 
of  the  eqnitj  of  redemption  in  the  two  halves  of  the  mortgaged 
lot  of  land.  The  facts  were  each  as  to  reqnize  the  presumption 
that  he  intended  the  equity  of  redemption  in  one  of  the  haWes 
to  merge,  but  the  equity  of  redemption  in  the  other  not  to  merge. 
The  decision  was  that  as  to  the  first-mentioned  half  there  was  a 
merger;  as  to  the  other  half,  none. 

We  think  it  therefore  safe  to  say  that,  as  a  general  rule, 
merger  does  not  take  place,  if  the  person  in  whom  the  two 
estates  meet  intends  that  it  shall  not  take  place.  That  being 
BO,  the  question  becomes  this:  Did  Lawton  and  Oheever  intend, 
in  this  case,  that  their  equity  of  redemption  should  merge  in 
their  legal  estate? 

And  the  answer  to  that  question  must  be,  No;  for  thej  took 
from  the  mortgagee,  Thomas,  not  a  conyeyance  to  the  land, 
but  an  assignment  of  the  mortgage;  thej  stepped  into  the  place 
of  Thomas  in  the  foreclosure  suit;  thej  prosecuted  that  suit  to 
judgment  and  execution;  thej  tried  to  sell  under  the  mortgage 
fi.  fa.  all  of  the  mortgaged  lands;  and  thej  did  sell  a  part  of 
those  lands,  the  very  part  in  respect  to  which  the  bill  insists 
that  there  was  a  merger,  viz.,  that  part  in  which  thej  them- 
selyes  had  the  equity  of  redemption.  Now,  the  whole  of  this 
course  of  conduct  on  their  part  was  inconsistent  with  an  inten- 
tion that  there  should  be  a  merger.  It  follows  that  there  was 
no  such  intention.  And  if  there  was  no  such  intention,  there 
was  no  merger;  for,  as  we  haye  seen,  there  is  no  merger  where 
the  intention  is  that  there  shall  be  none. 

Was  the  judgment  of  foreclosure  binding  on  the  plaintifb, 
as  thej  were  not  parties  to  it?  The  onlj  party  defendant  to  the 
judgment  was  Casej,  the  mortgagor.  But  the  plaintiffs  were 
the  purchasers  from  Casej  of  parts  of  the  property  contained 
in  the  mortgage;  and  thej  assert  no  right,  except  such  as  thej 
derived  from  him  bj  that  purchase.  And  thej  could  bj  that 
purchase  derive  from  him  no  right  as  against  the  mortgage 
which  he,  Casej,  did  not  himself  possess.  And  he  did  not 
himself  possess  the  right  to  put  the  mortgaged  property  in  a 
situation  which  would  render  it  necessary  for  the  mortgagee  in 
framing  his  suit  of  foreclosure,  under  the  judiciary  act  of  1799, 
to  make  as  a  party  defendant  to  the  suit  an j  other  person  than 
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the  mortgagor  liimself.  That  act  saye:  *'  The  method  of  fore- 
closing mortgages  on  real  estate  in  this  state  shall  be  as  follows: 
Any  person  applying  and  entitled  to  foreclose  such  mortgage, 
etc.,  shall  petition  the  superior  court,  etc.,  stating  the  case,  and 
the  amount  of  his,  her,  or  their  demand,  and  describing  such 
mortgaged  property;  and  the  court  shall  grant  a  rule,  that  the 
principal,  interest,  and  cost  shall  be  paid  into  court,  etc.,  which 
rule  shall  be  published,  etc.,  or  served  on  the  mortgagor,  or  his 
special  agent,"  etc.  It  is  only  the  '' mortgagor  or  his  special 
agent"  that  the  rule  is  to  be  served  on.  The  mortgagor,  there- 
fore, has  no  right  so  to  treat  the  mortgaged  properly  as  to 
make  it  necessaiy  for  the  mortgagee,  in  order  to  get  a  fore- 
closure, to  serve  his  rule  upon  any  person  except  him,  the 
mortgagor.  But  this  right  the  mortgagor  would  have  if  he 
could,  by  selling  the  mortgaged  properly,  give  to  the  vendee 
the  right  to  be  a  party  to  a  rule  for  foreclosure.  The  right  to 
be  a  pariy  to  that  rule  the  mortgagor,  therefore,  cannot  give  to 
his  vendee. 

It  follows  that  the  vendee  is  bound  by  the  judgment  of 
foreclosure,  although  not  a  party  to  it.  He  is,  however,  in  priv- 
ity with  the  vendor,  who  is  a  party  to  it.  And  this  is  no  more 
than  what  is  true  in  analogous  cases.  A  general  judgment  binds 
the  property  of  the  defendant  to  it  in  whosesoever  hands  the 
property  may  be  found,  if  it  got  into  those  hands  at  any  time 
after  the  lien  of  the  judgment  had  fastened  itself  upon  it,  not- 
withstanding that  the  person  into  whose  hands  it  may  have  so 
got  had  never,  in  fact,  heard  of  the  judgment. 

When  the  mortgagor  sells  part  of  the  mortgaged  property  at 
different  times  to  different  persons,  can  these  persons  compel 
the  mortgagee  to  go  for  his  money,  first  to  the  property  remain- 
ing unsold  in  the  hands  of  the  mortgagor,  and  if  that  should 
prove  insufficient,  then  to  the  parts  of  the  sold  property,  in  any 
particular  order  of  precedence?  The  mortgagee,  by  the  terms 
of  his  mortgage,  has  the  legal  title  equally  to  every  part  of  the 
mortgaged  property;  i.  e.,  he  has,  if  the  mortgagor  himself  had 
that  title  to  mortgage;  and  this  l^gal  titie  the  mortgagee  cannot 
be  deprived  of  by  anything  except  some  act  of  his  own.  There- 
fore he  cannot  be  deprived  of  it  by  any  act  of  the  mortgagor's; 
as  a  sale  of  the  property  by  the  mortgagor.  And  hence,  if 
there  be  a  failure  to  pay  the  mortgage  debt,  and  therefore  a  for- 
feiture of  the  mortgage,  every  part  equally  of  the  mortgaged 
property,  even  though  some  of  it  may  have  been  sold  by  the 
mortgagor,  becomes  at  law,  to  him  and  his  vendee  of  such  part. 
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dead.  And  being  thus  dead  to  them  at  law,  on  what  temui  is  it 
to  be  made  alive  in  equity?  Only  on  the  teiniB  of  the  payment 
of  the  mortgage  debt.  Farther  than  this,  equity  itself  will  not 
interfere  with  the  legal  rights  of  the  mortgagee:  See  2  Bla.  Ck>m. 
158;  Code  on  Mortgage,  513, 517.  This  is  the  doctrine  of  the 
old  law;  and  what  change  in  the  old  law  has  been  made  by  the 
new,  by  our  statute?  In  respect  to  the  right  of  redemption, 
none.  Before  the  mortgagor  can  by  the  new  law  redeem  his 
land,  he  has  to  pay  the  mortgage  debt;  and  that  was  the  yeiy 
thing  which  he  had  to  do  by  the  old  law  before  he  could  redeem 
his  land.  The  change  made  by  the  new  law  is  merely  as  follows: 
By  the  old  law,  the  effect  of  foreclosure  was  to  vest  the  mort- 
gaged property  absolutely  in  the  mortgagee;  by  the  new,  the 
effect  of  foreclosure  is  to  vest  in  the  mortgagee  Ihe  right  to  sell 
that  property,  and  to  take  as  much  of  the  proceeds  of  its  sale 
as  shall  be  sufficient  to  pay  him  his  debt  and  costs.  This  change 
does  not  at  all  enlarge  the  terms  on  which  the  mortgagor  may 
redeem.  Notwithstanding  this  change,  he  must  still,  before  he 
can  redeem,  pay  the  debt.  Preyious  payment  of  this  the  new 
law  requires  explicitly  and  peremptorily.  Its  language  is:  ''And 
the  court  shall  grant  a  rule  that  the  principal,  interest,  and  cost 
shall  be  paid  into  court  within  twelve  months  thereafter  [now 
by  the  next  term];  and  unless  the  principal,  interest,  and  costs 
be  so  paid,  the  court  shall  give  judgment  for  the  amount  which 
may  be  due  on  such  mortgage,  and  order  the  property  mortgaged 
to  be  sold  in  such  manner  as  is  prescribed  in  cases  of  execution, 
and  the  money  shall  be  paid  to  the  mortgagee  or  his  attorney; 
but  where  there  shall  be  any  surplus,  the  same  shall  be  paid  oyer 
to  the  mortgagor  or  his  agent."  Unless  the  principal,  interest, 
and  costs  be  so  paid,  the  court  shall  give  judgment  for  the 
amount  due  on  the  mortgage,  and  order  Ihe  mortgaged  property 
to  be  sold  in  such  manner  as  is  prescribed  in  cases  of  execution. 

The  statute  then  gives  to  the  mortgagee  the  right  to  sell,  under 
his  judgment  of  foreclosure,  any  part  of  the  mortgaged  prop- 
erty, at  his  own  election.  A  court  cannot  interfere  with  a  right 
thus  given;  certainly  not  further  than  to  compel  the  mortgagee 
to  take  his  money,  if  it  should  be  tendered  to  him,  and  then  to 
desist  from  any  proceeding  to  sell  the  properly. 

This  being  so,  a  court  of  equily  could  not,  at  the  instance 
of  purchasers  from  the  mortgagor  of  the  mortgaged  property, 
compel  the  mortgagee  to  resort  first  to  the  property  remaining  in 
the  hands  of  the  mortgagor,  and  then,  according  to  some  order 
of  priority,  to  that  in  the  hands  of  those  purchasers.    And  this. 
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in  parly  is  what  a  court  of  equity  is  in  this  ease  asked  to  do. 
The  equity  of  redemption  not  haying  become  merged  in  the 
legal  estate,  the  defendants  Lawton  and  Gheeyer,  as  taamsfoPOOB 
of  the  mortgage,  stand  in  the  shoes  of  Thomas,  the  mortgagee. 
They  therefore  are  to  be  considered  as  mortgagees.  Considered 
as  mortgagees,  they  are  entitled  to  have  payment  of  their  debi 
before  they  can  be  required  to  abstain  from  selling  at  their  awn 
election  any  of  the  lands  mortgaged  to  them.  On  the  other 
hand,  the  plaintiffs  are  the  purchasers  of  parts  of  the  mortgaged 
lands  from  Oasey,  the  mortgagor.  They  therefore  stand  in  the 
shoes  of  Oasey,  and  so  are  to  be  considered  as  mortgagors.  Con* 
sidered  as  mortgagors,  the  only  right  which  they  have  as  against 
the  mortgagees  is  the  right  to  redeem  their  land  on  payment  of 
the  mortgage  debt.  Such  a  right  as  that  does  not  give  them  a 
title  to  ask  a  court  of  equity  to  compel  Lawton  and  Oheeyer, 
considered  as  mortgagees,  to  bring  the  parts  of  the  mortgaged 
property  to  sale  in  any  particular  order.  After  Lawton  and 
Oheerer  shall  have  been  paid  the  amount  due  on  the  mortgage, 
then  those  who  pay  that  amount  may  raise  the  question  who,  if 
any,  are  to  contribute  to  their  reimbursement,  and  in  what  or> 
der  and  proportion  they  are  so  to  contribute.  On  this  question 
nothing  is  now  intended  to  be  said. 

I  will,  howerer,  suggest  for  inquiry  on  this  question  whether^ 
when,  e.  ^.,  a  mortgagor  sells  a  part  of  the  mortgaged  property^ 
the  remaining  part  is  the  part  which,  as  between  vendor  and 
▼endee,  is  to  be  first  applied  to  the  payment  of  the  mortgage^ 
does  not  depend  on  the  intention  of  yendor  and  yendee.  Sup- 
pose A. ,  hayingproperty  worth  ten  thousand  dollars,  with  a  mort* 
gage  on  it  for  five  thousand  dollars,  sells  half  of  it  to  B.  for  two 
thousand  five  hundred  dollars,  the  intention  of  both  A.  and  B. 
being  that  the  other  two  thousand  five  hundred  dollars,  which 
this  half  is  worth,  shall  be  paid  by  B.,  the  purchaser,  to  the  mort- 
gagee, in  satisfaction  of  half  of  the  mortgage.  In  such  a  case,  if 
B.  should  pay  that  two  thousand  five  hundred  dollars  to  the 
mortgagee,  ought  B.  to  be  allowed  to  call  on  A.  to  pay  an  equal 
amount  to  him?  And  in  such  a  case,  would  not  the  fact  that 
the  half  of  the  land  sold  was  sold  for  but  half  its  unincumbered 
▼alue,  i.  e.,  was  sold  for  all  its  Talue,  less  its  share  of  the  incum- 
brance on  it,  be  eyidence  of  an  intention  in  both  render  and 
▼endee  that  that  half  of  the  land  was  to  pay  its  half  of  the  mort- 
gage ?  I  think  in  practice  it  is  true,  in  general,  that  when  a  mort- 
gagor sells  a  part  of  the  mortgaged  property,  he  requires  and 
obtains  for  it  a  full  price— a  price  equal  to  what  would  be  the 


JqIj,  1865.]  Knowlss  v.  Lawton.  S9T 

fafaieof  the  part  if  it  ware  free  from  mctimbzazioe.  Andif  insnch 
a  case  the  yendee,  on  losing  hxa  part  by  the  operation  of  the 
mortgage,  is  entitled  to  oontribation  from  the  Tender,  is  it  not 
because  there  wsa  an  intention,  in  both  vendor  and  vendee,  that 
Hbe  vendee  should  have  oontribation,  an  intention  of  which  the 
payment  of  this  full  price  is  the  evidence  ? 

The  bill  states  that  Lawton  entered  into  a  frandulent  contract 
with  Clifton,  the  holder  of  one  of  the  lots  included  in  the  mort- 
gage, to  prevent  him  from  **  running  the  land;"  a  contract  by 
which  Lawton  agreed  to  protect  Olifton's  title  to  that  lot  against 
the  mortgage,  or  to  compensate  him  for  the  loss  of  the  lot  in  case 
it  should  be  sold  by  the  mortgage;  and  that  Clifton,  who  had 
oommenoed  to  bid  for  lot  No.  281,  in  consequence  of  this  agree- 
ment, desisted  from  bidding,  and  let  the  lot  be  knocked  off  to 
Lawton  at  three  hundred  dollars,  when  it  was  worth  two  thou- 
sand five  hundred  dollars,  and  when  he  would  himself  have 
given  two  thousand  dollars  for  it  but  for  the  agreement;  and 
that  by  the  agreement  Clifton  was  also  made  to  abstain  from 
bidding  for  another  lot. 

Now  it  seems  that  the  sale  at  which  this  agreement  (as  it  is 
stated  in  the  bill  to  have  been)  took  place  was  a  regular  public 
sale,  after  due  advertisement,  under  the  judgment  of  foreclosure; 
a  judgment  to  which  the  complainants,  if  not  parties,  were 
psivies.  It  is  to  be  presumed,  therefore,  that  they  were  present 
at  the  sale,  and  might,  if  they  had  seen  fit,  have  made  every 
piece  of  land  fetch  its  full  value.  And  it  does  not  appear  but 
that  at  the  time  of  sale  they  knew  or  suspected  what  was  going 
on,  as  they  say,  between  Lawton  and  Clifton. 

Suppose,  therefore,  the  allegations  in  the  bill  be  taken  to  be 
true,  to  what  relief  do  they  entitle  the  complainants  ?  The  most 
that  a  court  of  equity  in  such  a  case  would  do  would  be  to  annul 
the  puzchaae  of  the  two  lots  by  Lawton  or  Lawton  and  Cheever, 
and  order  another  sale  of  them — a  sale  just  like  that  was  at 
which  the  annulled  purchase  had  been  made.  A  court  of  equity 
could  not  make  Clifton  compete  for  the  lots,  or,  indeed,  make 
Lawton  and  Clifton  cease  from  acting  on  their  old  agreement; 
so  that  at  the  new  sale,  if  one  were  ordered,  the  complainants 
would  not  in  a  siogle  respect  be  any  better  off  than  they  were 
at  the  old. 

The  equily,  then,  that  is  in  this  statement  of  the  bill  is  not 
very  strong;  but  if  it  were  stronger,  it  could  not  be  of  any  avail 
to  the  complainants,  for  the  answer  denies  the  truth  of  the  state* 
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For  aught  that  appears,  then,  taking  both  bill  and  answer 
together,  the  lands  which  were  sold  by  the  sheriff  under  the 
judgment  of  foreclosure  were  taixlj  sold.  If  so,  the  prices  thej 
sold  for  are  the  sums  to  be  credited  on  the  mortgage  debt. 

And  this  disposes  of  all  the  questions  in  the  case  that  ou^ti  to 
be  disposed  of,  considering  what  is  the  present  state  of  the  case. 

The  result  of  all  that  has  been  said  is,  that  the  dissolution  of 
the  injunction  by  the  court  below  was  right. 


MXROKB— BoOTBUfX  OF  MSSOBB  Or  ESTATBS  18  NOT  FaTOBBD  DT  EQUnT} 

And  where  two  or  mors  rights  or  esfcatea  are  united  in  one  person,  equity  will 
keep  them  distinct,  if  from  the  intention  of  the  party,  express  or  implied,  he 
wishes  them  so  kept:  Jamu  ▼.  Morty^  14  Am.  Dec.  475,  and  note  on  page  612; 
MUUpaugfi  y.  MeBnde^  84  Id.  360,  and  note;  and  Dvmcan  y.  Drwy^  40  Id. 
665,  and  note,  in  which  earlier  cases  in  these  reports  upon  the  point  are  ool- 
leoted. 

BiQETS  or  PUBOHASBBS  OF    MORTOAOSD    PjUOOBBS  TO  HAyS   MOBIOAOS 

oharged  upon  different  portions  in  the  inyerse  order  of  the  dates  of  sales:  See 
OhiUendon  y.  Barney,  18  Am.  Dec.  672;  Qwon  y.  Knapp^  29  Id.  741,  and 
note  747,  where  authorities  are  coUeoted;  PoUy  y.  Peaae^  85  Id.  688;  and 
EngU  y.  HaineB,  43  Id.  624. 

Thb  pbinoipal  CASE  IS  CITED  to  the  point  that  purchaser  of  mortgaged 
premises  is  bound  by  judgment  against  the  mortgagor:  WUHUEgM  S  €k>,  t. 
Terrtll,  54  Ga.  463;  Ouerin  y.  Da^foHh,  45  Id.  496;  Borden  t.  Brady^  87 
Id.  665;  see  also  Johnston  y.  CrawUy,  25  Id.  330.  To  the  point  that  pnr- 
ohasers  of  different  parts  of  mortgaged  premises  cannot  compel  holder  ol 
mortgage  to  exhaust  portions  sold  in  inyerse  order  of  sales:  Bardeny,  Brady, 
87  Id.  665.  In  the  case  of  Solomon  y.  Sparks  and  Breaaeal,  27  Id.  889,  the 
court  say,  per  Benniug,  J.:  ''There  are  some  decisions  of  the  court  incon- 
sistent with  the  idea  that  a  mortgage  deed  is  not  a  conyeyance,"  and  dte  the 
principal  case,  among  others;  also  in  Semmes  y.  Jloset,  the  principal  case  Is 
referred  to,  and  the  court,  per  Lumpkin,  J.,  say:  "We  do  not  design  to  dis- 
turb the  doctrine  in  Lawton  and  other,  18  Oa.  reports,"  as  it  does  not  "cod* 
flict  with  this."  In  Harria  y.  Olenn,  56  Id.  97,  the  court  say:  "In  the  case 
of  mortgage  on  land,  it  may  be  questioned  whether  the  right  [to  ezemptioD 
from  sale]  should  not  be  asserted  before  judgment  passed  for  foredosors. 
The  Judgment  goes  against  the  specific  property,  and  is  a  mandate  to  tha 
sheriff  to  sell  it; "  and  dte  the  prindpal  case. 


Smith  v.  Grrr  Gounoil  of  Bomb. 

[19  aaoaoiA,  89.] 

GxiT  OF  RiaHT  OF  Wat  fob  Street  confers  the  right  to  leyd  the  tame  and 
to  do  eyerything  requisite  to  the  making  of  the  street,  but  does  not 
amount  to  a  gift  of  the  earth  or  other  materials  that  may  exist  within 
the  boundary  lines  of  the  right  of  way  giyen. 

Takino  Rock  from  Bluff  wiTHm  Boxtndarixs  of  Right  of  Wat  granted 
oyer  another's  land  for  use  in  maoadamiring  streets  and  building  cnlyerli 
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amount*  to  a  oonuniBsion  of  waste,  whioh  will  be  enjoined  at  the  Miil 
of  the  proprietor  of  the  land. 
IvjUKonoHB  TO  Stat  Wasti  akb  Okamtid  ahnoel  aa  a  matter  of  oonna. 

Bill  for  injnnotion  to  stay  waste.    The  opinion  states  the 


Wrighi,  for  the  pLuntiff  in  error. 

T,  W.  Alexander  for  the  defendant  in  error. 

Bj  Court,  BxNNiNay  J.  In  this  case  we  assnxae  that  the  answer 
is  tme.  The  answer  says,  in  substance,  that  the  comphunant 
gave  to  the  defendant  the  right  to  open  two  public  streets 
throogh  his  land;  that  the  defendant,  in  the  exercise  of  this 
right,  opened  the  two  streets;  that  a  **  high  rooky  bluff"  pro- 
jects itself  apart  of  the  way  across  the  track  of  one  of  the  streets; 
that  the  defendant  took  from  this  bluff,  at  a  point  within  the 
boundaries  of  the  street,  some  rock,  and  used  the  rock  in  macad* 
amizing  the  streets  of  Borne,  and  in  building  culverts;  and  that 
the  defendant  claims  the  right  thus  to  take  and  use  such  of  the 
rock  as  is  within  the  boundaries  of  the  street. 

The  first  question  therefore  is,  whether  the  defendant  has  this 
right.  The  gift  by  the  complainant  to  the  defendant  was  that 
of  the  right  of  way  over  his  land.  It  was  no  more  than  that.  Is 
a  gift  of  the  right  of  way  a  gift  of  the  earth,  rock,  trees,  and 
other  materials  which  may  happen  to  exist  within  the  bound- 
aries of  the  way  ?  Is  a  gift  of  the  right  of  way  a  gift  of  all  the  gold 
that  may  exist  beneath  the  surface  of  the  way,  the  right  to  which 
is  given  ? 

In  Ooodtitie  ex  dem.  Oheeter  v.  Aeker^  1  Burr.  148,  Lord  Hans- 
field  said:  "1  Boll.  Abr.  892,  B,  pi.  1,  2,  is  express  'that 
the  king  has  nothing  but  the  passage  for  himself  and  his 
people;  but  the  freehold  and  all  profits  belong  to  the  owner  of 
the  soil.'  So  do  all  the  trees  upon  it,  and  mines  under  it  (which 
may  be  extremely  valuable).  The  owner  may  cany  water  in 
pipes  under  it.  .  The  owner  may  get  his  soil  discharged  of  this 
servitude,  or  easement  of  a  way  over  it,  by  a  writ  of  ad  quod 
damnum." 

And  in  Lade  v.  Shepherd^  2  Stra.  1004,  which  was  an  action 
by  the  owner  for  trespass  done  by  the  appropriation  of  a  part  of 
a  street  which  he  had  laid  out  on  his  land,  the  court  say:  '*  It  is 
certainly  a  deduction  to  the  public,  so  far  as  the  jmblic  has  occa- 
sion for  it,  which  is  only  for  a  right  of  passage.  But  it  never 
was  understood  as  a  transfer  of  the  absolute  property  in  the 
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/'    To  the  same  efliBot  is  2  Insi  706;  8ee  Woobydi  oa 
Ways,  5. 

A  gift,  then,  of  the  right  of  way  is  not  a  gift  of  the  earth, 
and  other  materials  that  may  exist  within  the  boundary  lines  of 
the  way,  the  right  of  which  is  given. 

It  follows  that  the  defendant  did  not  hare  the  right  to  take 
rock  from  '*  the  rool^  Uaff '*  aforesaid,  to  he  applied  to  the 
macadamizing  of  the  streets  of  Borne,  and  to  the  building  of 
eolyerts.  The  defendant,  no  doubt,  has  the  right  to  level  the 
bluff  so  as  to  make  the  street  passable  the  whole  width  of  it. 
In  the  right  to  make  the  street  is  implied  the  right  to  do  this. 
The  defendant,  having  the  right  to  make  the  street,  has  a  right 
to  do  everything  requisite  to  the  making  of  the  street.  And 
this  is  the  limit  of  the  defendant's  right.  The  fragments  of  roek 
that  might  result  from  the  process  of  leveling  the  bluff  would 
belong,  not  to  the  defendant,  the  owner  of  no  more  than  the 
right  of  way,  but  to  the  complainant,  the  owner  of  the  aoiL 

The  next  and  only  other  question  is,  whether  the  complain- 
ant had  the  right  to  an  injunction  to  stop  the  defendant  from 
taking  rock  from  **  the  rocky  bluff''  aforesaid,  and  applying  it 
to  the  uses  of  the  diy  of  Bome  in  macadamizing  streets  and 
building  culverts.  And  we  think  he  had.  Taking  rock  for  the 
purpose  of  applying  it  to  the  uses  aforesaid  would  amount  to 
the  commission  of  waste:  Oom.  Dig.,  Waste,  D,  4.  And  an 
injunction  to  stay  waste  has  become  almost  a  matter  of  course: 
Moore  v.  FerreU,  1  Ga.  11;  Eden  on  Injunctions,  198, 199. 

We  think,  therefore,  that  an  injunction  to  prevent  the  defend- 
ant from  taking  the  rock,  to  be  applied  to  the  use  aforesaid^ 
should  have  been  granted. 

Isjxntanaa  AOAnxm  Wasts  Libs,  wmoi:  See  Cbmp  v.  BoIsb,  87  Am. 
Deo.  707,  and  casea  cited  in  note  712. 

Ths  rsiNaiPAL  gasb  is  oitsd  in  Markham  v.  ^atoefi,  83  Ga.  608,  and 
Brown  v.  Hayea^  Id.  (Snpp.)  141,  to  the  point  that  in  oaaea  of  waste,  in- 
Junctions  aze  allowed  as  a  matter  of  coarse. 

Thb  FBoroiPAL  GA81  IS  vuBTHiE  dTiD  in  DomUtom  V.  CSarkf  126  Maa. 
221,  where  the  oonrt  say  that  unless  the  case  ooold,  as  to  the  taUii^  of  vookt 
be  oooaidersd  snfaitantially  a  case  of  qvairy,  the  prino^pal  case  oaimoi  ba 
upheld. 
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JOBDAV   V.  POBXBRFIELD. 

[tt  GaOMIA,  180.] 

Sbemow  Who  Bmtuseb  to  BuwuTg  Capias  ad  SAnsTAommm  will  nol 
bo  protoetad  beoMse  th«  writ  wsa  eironaoaaly  dated,  to  that  at  Hi  date 
tiie  person  whoae  name  it  bore  teate  waa  not  a  Judge  of  tba  oonrt  from 
wbioii  it  iamedt  as  aaoh  defect  is  a  mere  imgularityt  and  doea  not  rend«p 
tbe  prooeaa*  Toid. 

OwidB,  IN  Gaai  or  MxBB  iBBionLABims  XV  PBoonib  felnaea  to  aot  at 
hit  periL 

'  Bulb  agaixiBt  a  aheriff  to  show  oanse  why  he  ihoiild  not  pay 
ijfWBt  the  amount  due  on  a  ca.  9a.  for  fidlure  to  pfoperly  execute 
it.  The  aheriff  made  return  showing  seyeial  grounds,  which 
were  all  oyerruled  except  one,  yiz.,  '*  Because  the  ca.  as.  bears 
teste  in  the  name  of  Ghumett  Andrews,  who,  at  the  date  of  its 
issue,  was  not  one  of  the  judges  of  the  superior  court  of  said 
state,"  which  was  sustained,  and  the  rule  refused.  Plaintlfl 
ecBceptsd. 

T.  W.  Thoma9  and  T.  B.  B.  OiM,  for  the  phuntiff  in  enor. 
Peeples,  and  Cobb  and  Hutt,  for  the  defendant  in  error. 

By  Court,  Stabmxs,  J.  Bequiring  this  record  to  speak  strictly 
for  itself,  it  shows  nothing  more  than  a  defect  in  the  teste  of  this 
ca,8a.  If  the  sheriff  was  to  know  that  Gamett  Andrews  was  not 
judge  of  the  superior  court  in  December,  1852,  the  date  of  the 
process,  he  should  be  required  also  to  haye  known  that  this  was 
a  mere  defect  in  the  teste  of  the  ca.  sa,;  that  this  teste  was 
mere  matter  of  form,  not  a  substantial  portion  of  the  execution, 
•nd  that  the  defect  was  therefore  merely  an  irregnlarily,  and 
did  not  vitiate  that  process.  In  such  cases  of  mere  irregnlarily 
of  process,  an  officer  refuses  to  act  upon  his  peril. 

We  think  the  natural  presumption  in  this  case  was,  that  there 
was  a  clerical  mistake  as  to  the  date,  and  if  the  sheriff  found 
that  this  defect  was  an  obstacle  in  the  way  of  executing  the 
process,  it  was  his  duly  to  have  brought  it  to  the  attention  of 
the  derk,  in  which  erent  the  mistake  might  have  been  rem- 
edied. The  idea  of  permitting  him  to  shelter  bimiw^i^  under 
such  a  plea,  on  account  of  failure  to  take  a  proper  bond,  cannot 
be  tolerated  for  a  moment. 

Judgment  rerersed. 

MxRB  Formal  Dxraois  nr  Faooiss  DO  vorJiJsnFr  offloer^a  fiihne  to  prop- 
flriy  omente  it:  Sea  CftoatT.  PifymosCA,  00  Am.  Deo.  02,  and  oana  cited  ia 

61 


802  Upson  v.  Arnold.  [aoorgia» 

Upson  v.  Arnold. 

[19  Gbomia.  1M.] 

Obt  DnBOLunoK  ov  Pjuit2«bb8Hif,  Assignkbmt  bt  BKEXBnro  PABmB» 
bona  Jide^  of  all  his  interest  in  the  stock  and  efliBotB  to  the  remaining 
partners  vests  the  same  in  the  latter  as  his  individnal  pioperty,  and  it 
will  be  distribatable  accordingly,  notwithstanding  his  snbsequent  insolv* 
enoy;  and  this  rule  applies  as  well  to  limited  as  to  general  partnerships. 

Bill  to  marshal  assets.  The  defendant's  testator,  Arnold, 
during  his  life-time,  entered  into  partnership  with  one  Qresham, 
who  subsequently  sold  out  to  Arnold  all  the  assets  of  the  firm, 
and  Arnold  assumed  all  the  debts  of  the  firm.  Arnold  then 
entered  into  partnership  with  one  Upson  as  a  limited  partner. 
Upson  subsequently  sold  out  to  Arnold,  who  assumed  payment 
of  the  debts  of  this  firm.  Arnold  died  insolvent,  leaving  debts 
of  the  two  preceding  firms  unpaid.  This  proceeding  waa 
brought,  and  the  court  decided  that  on  the  sale  to  Arnold  in 
each  case,  the  firm  assets  became  individual  assets,  and  that  by 
reason  of  Arnold  assuming  the  firm  debts,  they  became  in  equity 
individual  debts,  and  that  all  creditors  of  equal  dignity  of  both 
firms,  and  of  Arnold  individually,  should  be  paid  pro  ro/a  from 
the  combined  assets.    This  decision  plaintiff  assigns  as  error. 

Gone,  for  the  plaintiff  in  error. 

T.  B,  B.  Cobb,  for  the  defendant  in  error. 

By  Court,  Lumpein,  J.  It  is  distinctly  admitted  by  the  able 
counsel  for  the  plaintiff  in  error,  that  in  case  of  general  partner- 
ships, if  the  retiring  partner  bona  fide  assigns  all  his  interest 
in  the  stock  and  effects  to  the  remaining  partner,  the  same 
becomes  thereby  separate  property,  and  will  be  distributable 
accordingly,  notwithstanding  the  subsequent  insolvency  of  the 
remaining  partner;  and  that  the  sale  made  by  Gresham  to  Ar- 
nold comes  within  this  principle;  and  such  undoubtedly  is  the 
law:  CoUyer  on  Part.,  Perkins's  ed.,  789, 

He  denies,  however,  that  the  same  rule  applies  to  the  transfer 
between  Upson  and  Arnold,  which  was  a  case  of  limited  part- 
nership. The  learned  counsel  has  cited  no  authority  in  support 
of  such  distinction.  The  act  of  1887,  Cobb's  Dig.  685,  recog^ 
nizes  none  such;  and  the  only  reason  assigned  by  the  distin- 
guished counsel  for  incorporating  this  exception  upon  the 
well-established  doctrine  of  partnerships,  that  in  case  of  general 
partnerships  the  retiring  partner  may  still  be  sued  for  the  firm 
debts  contracted  previous  to  the  dissolution,  which  cannot  be 
done  in  the  case  of  limited  partnerships. 
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We  will  not  say  that  this  constitates  no  gioiind  wbj  a  differ- 
ent pxaotioe  ahonld  not  prerail  in  the  two  canoe.  No  writer^ 
however,  apon  this  head  of  the  law  has  referred  to  any  each  die- 
tinctiony  not  even  when  treating  expressly  and  exclnsively  of 
the  law  of  limited  partnerships.  No  such  point  has  been  ad- 
jodioated  by  any  oonrt,  English  or  American;  and  under  saoh 
eironmstances,  we  should  not  feel  warranted  in  maUng  sooh  an 
innovation. 

Oh  DnsoLUTiOH  or  PABTinEBSHip»  PABniKBS  MAT  Aeui  5oiMi  JUe  that 
Um  psrtnanhip  ■■Bti  ■honld  beoome  the  remaining  partner's  ptopertj:  8m 
WiUm  T.  ScptTf  M  Am.  Deo.  578. 

Tai  raorcsPAL  oasi  u  orbd  erroneoudy  in  Mammkig  t.  Mmmtki^  $1  Qm, 
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Jameson  v.  Pboflb. 

[16  iLLoroa,  387.] 

PuBLio  Aon  or  Lboislatitbb,  RxoooNmvo  Exmnrai  of  HunansiL 
CoBPO&ATiON  and  empowering  it  to  aot  as  a  body  corponto  in  iMoiaf 
and  negotiating  obligation!  thereof,  predade  inquiry  into  the  qnevtloa 
of  the  original  legal  organisation  of  inch  corporation,  and  are  oonbliuBf* 
on  the  question  of  its  existence. 

Lkif  WILL  Prbsuics  in  Fatoh  or  EziffmroB  or  MmnooEPAL  OomroBA- 
noN,  created  for  the  public  good  and  demanded  by  the  wanta  of  tba  oom* 
munity,  where  there  has  been  a  long-continued  uae  of  oorpoiate  po)w«% 
and  an  acquiescence  on  the  part  of  the  public 

Quo  WABBANTO.    The  opinion  states  the  case. 
TT.  C.  Ckmdy,  for  the  plaintiffs  in  enor. 
J,  H.  Stewart,  for  the  relator. 

By  Court,  Skinneb,  J,  This  was  a  qiu>  warranio  in  the  zuune 
and  on  behalf  of  the  people  of  the  state  of  Illinois,  on  relation 
of  Booth  Nettleton  against  Jameson  and  others.  The  informa- 
tion alleges  that  defendants  below,  as  president  and  trustees  of 
the  town  of  Oquawka,  are  exercising  the  powers  and  franchises 
of  a  corporation  without  authority,  and  seeks  to  raise  the  ques- 
tion of  the  existence  of  such  corporation. 

The  defendants  below  interposed  several  pleas,  the  first  of 
which  alleges  substantially,  in  manner  provided  by  the  first 
division  of  chapter  25  of  the  revised  statutes,  the  creation  of 
the  corporation  in  April,  1861,  except  that  the  vote  upon  the 
question  of  becoming  a  corporation  under  the  statute,  and  upon 
the  election  of  the  board  of  trustees,  was  taken  by  ballot  inatead 
of  viva  voce. 
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The  fizsi  plea  all^gee  the  eleetion  of  the  preoont  boud  of 
troBiees  in  1854;  the  election  of  iarustees  from  year  to  year  after 
ipiil,  1861,  and  the  appointment  by  them  of  offioeis  of  the  oor- 
poxation  from  time  to  time;  that  ibe  coxporatian,  from  April, 

1851,  np  to  the  filing  of  the  information,  and  for  more  than  f oor 
years,  was  recognised  aa  a  pnblie  munioipal  corporation,  and 
cxerdeed  the  financhiees  and  powers  conferred  nponanch  corpo- 
ratione  by  law;  passed  and  enforced  ordinances;  levied  and  col- 
lected taxes;  brought  and  defended  amts;  made  contracts  and 
iDGoired  liabiUties;  and  provided  for  and  v^gnlated  the  poliee 
of  the  said  town  of  Oqaawka;  that  the  l^gislatore  of  this  state 
has  twice  recognized  the  fflristeTioe  of  each  corporation;  that 
ttid  legialatare,  by  an  act  entitled  ''An  act  to  aathorfze  the 
town  of  Oqnawka  to  subscribe  to  the  capital  stock  of  certain 
'oozpoiations  therein  named,'*  approved  the  twenly-fizst  of  June, 

1852,  and  by  an  act  of  the  same  title,  approved  February  8, 
1855,  recognised  the  existence  of  the  said  corporation. 

The  plaintifis  below  demurred  to  the  defendants'  pleas,  and 
the  court  sustained  the  demurrer.  If  any  one  of  the  pleas  is  a 
good  answer  to  the  information,  the  judgment  of  the  oironit 
court  should  be  reversed. 

From  the  view  we  take  of  the  case,  it  is  unnecessary  to  dedda 
upon  the  materiality  of  the  mode  of  voting  under  the  statute 
and  the  constitution  of  1848. 

The  acts  of  the  legislature  xeCened  to  axe  public  acts,  and 
authorize  the  president  and  trustees  of  the  town  of  Oquawka, 
as  a  corporation,  to  subscribe  stock  in  a  certain  railroad  com- 
pany, and  also  to  subscribe  stock  in  a  certain  plank-road  com- 
pany, upon  conditions  in  said  acts  mentioned;  to  issue  and 
negotiate  bonds  of  the  corporation;  to  provide  for  paying  in- 
terest on  such  bonds,  and  to  levy  and  collect  taxes  upon  prop- 
erty within  the  corporation. 

These  acts,  recognizing  the  existence  of  the  corporation,  and 
empowering  it  to  act  as  a  body  corporate,  in  issuing  and  nego- 
tiating obligations  of  the  town,  and  upon  the  faith  of  which 
individuals  fiiay  have  invested  their  money,  preclude  inquiry 
into  the  question  of  the  original  legal  organization  of  the  town, 
and  are  conclusive  upon  the  question  of  the  existence  of  the 
corporation. 

li  there  is  no  such  corporation,  all  acts  done  under  the  sup* 
posed  corporate  povrers  are  mere  nullities;  and  no  liabilities 
can  exist  by  reason  of  contracts  made  in  the  corporate  name, 
«xoept,  perhaps,  against  individuals  who  never  contemplated 

AM.  Dws.  Vol.  Lxm— W 
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{hemfldTes  inonxring  personal  liabilitiea,  by  aois  performed  in 
an  official  oapaqitj. 

Were  we  to  hold,  after  this  acquiescence  of  the  public,  and 
these  recognitions  of  the  legislature,  that  the  town  remaina 
unincorporated  on  account  of  some  defect  in  its  original  oigan- 
ization  as  a  corporation,  what  confidence  could  individnalfl 
have  in  the  yalidity  of  securities  emanating  from  these  local 
authorities? 

Municipal  corporations  are  created  for  the  public  good — are 
demanded  by  the  wants  of  the  community;  and  the  law,  after 
long-continued  use  of  corporate  powers,  and  the  public  acquies- 
cence, will  indulge  in  presumptions  in  favor  of  their  legal  exist- 
ence: '  Uniied  States  Bank  y.  Dandrtdge,  12  Wheat.  64;  Dunning 
y.  New  Albany  df  Salem  BaUroad  Company,  2  Ind.  437;  Sociehf 
of  Middlesex  Ehubandmeny.  Davis,  8  Met.  188;  House  y.  Bowse ^ 
6  Har.  k  J.  125.  The  law  will  incline  to  sustain  rather  than  to 
defeat  them. 

It  would  seem  incompatible  with  good  faith,  and  against 
public  policy,  although  irregularities  may  have  interyened  in 
the  organization  of  the  town,  now  to  hold  that  it  is  not  a  body 
corporate;  and  we  do  not  think  the  law  requires  us  to  do  so. 

We  hold  the  first  plea  to  be  a  justification  to  the  defendants 
below  for  exercising  the  powers  of  trustees  in  the  information 
alleged. 

Judgment  reyersed,  and  cause  remanded. 

Judgment  reyersed. 

Thb  pbihoipal  casb  18  oiTXD  in  HcmiUon  ▼.  PreaMLaU  aand  TntstesB  of 
Oarthoffe,  24  HL  24;  in  People  v.  Famham,  35  Id.  566;  and  in  8warUnU  ▼. 
Michigan  A.  L.  R,  R.  Co.^  24  Mioh.  394,  to  the  point  that  the  law  indalgef 
presumptiona  of  the  legal  organization  of  munioipal  oorporationa  after  long- 
continued  exeroiae  of  their  corporate  powera;  and  in  People  y.  HMmham^ 
supra,  to  the  farther  point  that  where  a  municipal  corporation  haa  been  reo- 
ogniaed  by  acta  of  the  legialatore,  all  inqniiy  into  the  original  oiymiaatinm 
thereof  ia  prednded. 


Love  v.  Moynehan. 

[16  TTiLiTfOTa,  an.] 

Whkbb  Bull  ov  BzoiFnoira  Fails  to  Show  that  Exaxmcam  wm  Ti 
at  the  time  to  the  mlinga  of  the  trial  coart  in  giving  and  refnalng 
tiona,  and  the  bill  doea  not  purport  to  contain  all  the  evidence,  tiM 
aupreme  court  will  not  review  the  decisiona  of  the  lower  oonrt  in  giving 
inatructiona,  or  in  refnalng  a  new  triaL 
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STATSicniT  iir  Bill  ov  EzcnpnoiiB  thftt  **  the  abo^e  is  nmrij  dl  IIm  tettf- 
mony  giTon  "  is  not  suffident  to  enable  the  appellate  ooart  to  detsnnioe 
whether  or  not  the  verdict  was  oorreot. 

That  PLAiiiTXFr  Kxn  BAWDT-Houn  is  No  Dimraai  in  an  aotion  of  tres- 
pass for  entering  a  dweUing-honsOy  and  taking  and  carrying  awmy  the 
goods  of  the  occupant. 

Whkbb  Husband  Compels  Wm  without  hsb  Fault  to  Lnrx  Svabati 
VBOM  Him  permanently,  either  by  abandoning  her  or  forcing  her  to  leave 
him,  and  fails  to  make  suitable  proTirion  for  her  support,  she  may  ao- 
qnire  property,  control  her  person  and  aof^^nisitions,  contract*  sae  and 
be  sued  in  relation  to  them  as  tk/eme  sole,  dming  the  ocmtiniianee  of  saoh 
condition. 

TBI8PA88.    The  opinion  states  the  ease. 
De  Wolf  and  Daniels,  for  the  appellante. 
O.  8.  Oameron,  for  the  appellee. 

By  Court,  SKnnrsB,  J.  This  was  an  addon  of  trespass  broo^t 
in  the  Cook  oircmt  court  to  the  November  term,  1862,  by  Ann 
Moynehan  against  Love  and  Love,  to  reeover  damages  for  the 
defendants*  entering  the  plaintiff's  dwelling,  and  taking  and 
carrying  away  her  goods.  The  defendants  plead  in  abatement 
the  coYerture  of  the  plaintiff. 

To  this  plea  the  plaintiff  replied  that  in  the  year  1847  her 
husband  deserted  and  forsook  her  without  cause,  and  departed 
from  the  place  of  their  abode  without  leaying  her  any  means  of 
support,  and  from  thence  thereafter  had  not  corresponded  with 
her  nor  returned  to  her,  nor  in  any  manna:  provided  for  her 
support,  and  that  during  all  said  time  she  had  been  com- 
pelled to  rely  wholly  upon  her  own  earnings  for  a  sup- 
port, and  had  by  her  own  earnings  supported  herself  and 
family  during  said  time,  and  had  not  heard  from,  and  did  not 
know  where  her  husband  was,  nor  if  he  was  still  living;  that 
during  all  said  time  of  five  years  she  had  necessarily  acted  and 
traded  as  a  feme  sole,  and  that  the  property  upon  which  the 
trespasses  complainedi  of  in  her  declaration  were  committed  had 
been  acquired  and  earned  by  her  since  the  said  desertion  of  her 
husband;  that  her  said  husband  had  never  been  a  resident  of  this 
state,  but  was  and  ever  had  been  a  resident  of  a  foreign  state. 

The  def^dants  took  issue  upon  this  replication,  traversing 
all  the  facts  therein  alleged,  and  the  plaintiff  joined  issue.  The 
cause  was  tried  by  jury,  and  the  issue  was  found  for  the  plaint* 
iff,  and  damages  assessed  against  the  defendants. 

The  defendants  moved  for  a  new  trial,  which  motion  was 
overruled,  aud  judgment  was  rendered  upon  the  verdict. 


SM  Love  v.  Motkshav.  [Dliiuui^ 

Tbe  nnytion  for  a  new  trial  was  based  upon  ibe  grounds  that 
tike  eonrt  refused  to  admit  certain  evidence  on  the  part  of  the 
iefendants;  that  the  court  gave  improper  instructions  on  the 
part  of  the  plaintiff,  and  refused  proper  instructions  on  the 
part  of  the  defendants;  that  the  verdict  was  against  the  evi* 
deooe;  and  that  the  damages  were  excessive.  The  bill  of  esoep 
tions  does  not  show  that  exceptions  were  taken  at  the  time  tc 
the  rulings  of  the  court,  in  giving  and  refusing  instructions,  noi 
does  the  same  purport  to  contun  all  the  evidence;  therefore, 
this  court  will  not  review  the  decisions  of  the  circuit  court  ob« 
jected  to  upon  instructions,  nor  the  decision  of  the  court  over- 
ruling the  motion  for  a  new  trial. 

The  language  in  the  bill  of  exceptions  is,  ''Hie  above  is  nearlj 
all  the  testimony  given."  This  is  not  equivalent  to  a  statement 
that  ''this  ia  all  the  evidence,'*  or  "the  substance  of  the  evi* 
denoe,*'  and  is  insufficient  to  enable  this  court  to  determine 
wbetber  the  verdict  is  against  the  evidence,  or  the  damages  ex- 
cessive: BuciBnuuier  v.  Cool,  12  HI.  74;  DioiAiui  v.  DurreU,  U 
Id.  72;  Harm  v.  BunOl,  Id.  586;  SuUwan  v.  BoIUm,  18  Id.  86; 
Ih^dd  V.  Oro88,  Id.  699. 

The  record  shows  that  the  defendants  in  the  trial  offared  to 
piove  that  one  Spaids  had  sued  one  of  defendants  before  a  joa- 
tioe  of  the  peace,  to  recover  back  rent  by  him  paid  for  thepiem- 
ises  occupied  bj  the  plaintiff,  on  the  ground  that  this  defend* 
ant,  being  the  owner  of  the  premises,  and  of  whom  Spaids  bad 
rented  them,  had  turned  the  plaintiff  out  during  the  continu- 
ance of  the  lease. 

And  that  defendants  offered  to  prove  that  the  plaintiff  kept  a 
bawdy-house.  This  evidence  was  objected  to  by  the  plaintiff; 
the  objection  was  sustained,  and  the  defendants  at  the  time  ex- 
cepted. The  court  properly  rejected  the  evidence.  The  plaini- 
iff  was  a  stranger  to  the  suit  of  Spaids,  and  could  not  be  affected 
by  it  As  to  the  offer  to  prove  that  the  plaintiff  kept  a  bawdy- 
house,  the  proof  could  be  no  justification  or  mitigation  of  a 
forcible  entry  into  her  dwelling,  and  taking  and  conveying  av^y 
her  goods. 

The  laws  provide  remedies  for  redress  of  wrongs,  and  for  the 
punishment  of  offenders,  and  it  is  the  duty  of  the  citiaen  to  re- 
sort to  them.  To  take  the  law  into  one's  own  hands  to  redress 
supposed  injuries,  or  to  punish  for  public  wrongs,  is  against  tiba 
law  and  sound  policy. 

But  it  is  contended  that  the  replication  is  no  answer  to  the 
plea  of  coverture,  and  that,  therefore,  judgment  ought  not  to  be 
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for  pIftiTitiff.  This  oonrt  wOl  pzesame,  bb  the  1»n  of  exceptions 
does  not  set  ont  all  of  the  eridenoe,  that  the  faots  alleged  in  the 
replication  were  prored,  and  if  the  faets  alleged  in  the  replica- 
tion are  sufficient  to  aroid  the  coTertore  alleged  in  the  plea  in 
anj  Tiew  of  this  case,  the  judgment  must  be  affirmed. 

This  is  an  important  question,  upon  which  the  decisions  in 
XSngland  and  in  this  country  are  conflicting^  and  is  an  open 
question  in  this  court.  It  is  a  principle  of  the  common  law 
that  marriage  meiges  the  ciyil  rights  of  the  woman;  that  she  is 
therebj  deprired  of  her  separate  legal  existence^  and  that  the 
husband  and  wife  are  but  one  person.  She  cannot,  therefore, 
generally,  during  the  life  of  the  husband,  sue  or  be  sued,  con- 
tract or  be  contracted  with.  The  law  presumes  the  husband 
and  wife  live  together;  that  the  wife  is  provided  for  and  pro- 
tected by  the  husband;  that  their  interests  are  common  and 
identical;  and  makes  the  husband  liable  for  the  wife's  civil  con- 
duct while  she  remains  under  his  control  and  protection. 

When,  by  the  fault  of  the  husband,  the  wife  is  deprived  of 
Hieee,  and  all  benefits  accruing  to  her  from  the  marriage,  of  any 
sobetantial  importance,  it  is  but  reasonable  that  she  should  be 
restored  to  her  civil  rights,  at  least  so  &r  as  is  indispensable 
to  that  actual  separate  existence  he  has  forced  upon  her. 

The  very  necessity  of  cases  which  have  arisen  from  time  to 
time  has  produced  and  established  exceptions  to  the  rule  that 
a  married  woman  can  neither  sue  nor  be  sued.  These  exceptions 
have  been  extended  and  narrowed  according  to  the  notions  of 
courts  and  the  temper  of  iiie  times,  and  at  this  day  no  uniform 
rule  exists,  at  least  in  this  country,  as  to  when  amarried  woman 
can  and  cannot  sue  and  be  sued. 

Under  these  circumstances,  we  feel  at  liberty  to  adopt  such 
rule  as  will  best  meet  the  exigencies  of  society,  and  accord 
with  the  current  of  modem  authority.  In  the  case  of  Bhea  v. 
Shenner,  1  Pet.  105,  the  supreme  court  of  the  United  States 
held  that  where  the  wife  was  left  by  the  husband  without  main- 
tenance or  support,  had  traded  as  feme  sofe,  and  obtained 
credit  as  such,  she  was  liable  to  be  sued,  and  that  the  law  was 
the  same  whether  the  husband  had  been  banished  for  crime,  or 
had  voluntarily  abandoned  the  wife. 

In  Oregory  v.  PauL^  15  Mass.  81,  it  is  held  that  where  the 
husband  deserted  his  wife  in  England,  and  she  came  to  Massa- 
chusetts, and  maintained  herself  as  a  single  woman  for  five 
years,  the  husband  being  still  in  England,  the  wife  might  sue 
asa/bnesofa. 
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In  the  Baxne  state  it  is  also  held  that  a  woman  living  sepaxate 
from  her  husband  under  a  divorce  a  mensa  et  ihoro  may  sue  as  a 
feme  sole:  Dean  t.  Richmond^  5  Pick.  461.  The  same  court  held 
that  where  the  husband,  living  in  New  Hampshire,  by  his  cruelty 
drove  his  wife  from  his  house  without  providing  for  her,  and  she 
came  to  Massachusetts  and  maintained  herself  for  many  years, 
the  husband  having  remarried  in  a  foreign  state,  and  married 
another  woman,  the  woman  might  sue  as  a  feme  sole :  AbboU  v. 
Bayley,  6  Pick.  89. 

In  GcmwaU  v.  Hoyi^  7  Conn.  427,  it  is  held  that  where  the 
husband  abandoned  this  country  in  time  of  war,  and  joined  the 
enemy,  the  wife  remaining  in  this  country  might  contract  as  a 
feme  9ole.  In  the  case  of  Chrtgory  v.  Pierce^  4  Met.  478,  the  doc- 
trine is  recognized  that  desertion  of  the  wife  by  the  husband 
without  providing  for  her,  and  without  the  intention  of  return- 
ing or  living  with  her,  will  enable  her  to  sue  as  9k  feme  wte. 

In  the  .case  of  Arthur  v.  Broadnaac,  8  Ala.  557  [87  Am. 
Dec.  707],  the  court  held  that  where  the  husband  had  abjured 
the  state,  his  wife  remaining  and  doing  business  as  a  feme 
9ole,  she  might  sue  upon  and  collect  notes  given  her  in  her  own 
name.  The  same  doctrine  is  recognized  in  James  v.  Stewari^  9 
Id.  855;  and  that  to  depart  the  state  permanently  with  the  in- 
tention of  not  returning  is  to  abjure  the  state. 

In  Roland  v.  Logan,  18  Ala.  807,  it  is  held  that  a  married 
woman,  having  separated  from  her  husband  in  another  state,  and 
removed  to  Alabama,  and  by  her  industry  for  several  years  main- 
tained  herself  and  family,  the  husband  meantime  residing  in 
the  state  from  whence  she  came,  and  asserting  no  claim  to  bar 
acquisitions,  may  be  regarded  as.  a  feme  eole. 

In  South  Carolina  it  is  held  that  if  the  husband  depart  from 
the  state  for  the  purpose  of  residing  abroad  without  intention  of 
returning,  such  absence  renders  the  wife  competent  to  contmct, 
sue  and  be  sued,  as  a  feme  sole :  Beany.  Morgan,  4  McCord,  148. 
The  same  doctrine  is  laid  down  in  Ousack  v.  White,  2  Mill  Const. 
282  [12  Am.  Dec.  G69]. 

In  Missouri  it  is  held  that  where  the  husband  in  another  state 
compelled  his  wife  to  leave  him,  and  she  went  to  Missouri  and 
resided  many  years,  her  husband  remaining  in  another  state, 
and  acted  as  a  feme  sole,  she  might  acquire  property,  execute  a 
valid  release,  sue  and  be  sued:  Rose  v.  Bates,  12  Mo.  47. 

In  Pennsylvania  it  is  held  that  a  married  woman  whose  hu0« 
bavd  was  a  mariner,  and  had  been  absent  more  than  two  years, 
lea"  ingher  no  means  of  support,  might  be  considered  VkfemesoiU^ 
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and  reoeiye  a  distributiTe  share  of  her  aaoethn^s  estate:  Tcung 
T.  CoUins,  2  Browne,  293. 

In  StarreU  v.  Wynn,  17  Sexg.  &  B.  180  [17  Anu  Pee.  664], 
it  is  held  that  if  a  husband  deserts  his  wife  and  ceases  to  per- 
fonn  his  nuuital  duties,  the  aoqnisitions  of  property  made  bj 
the  wife  during  such  deeertion  are  separate  estate,  and  that  she 
may  dispose  of  such  property  by  will  or  otherwise. 

These  cases  are  undoubtedly  reLuations  of  the  rigid  rules  of 
the  ancient  common  law,  or  rather  exceptions  to  those  rules, 
and  are  in  conflict  with  many  other  cases,  but  are  sufficient  to 
show  that  the  view  we  take  is  not  wholly  novel. 

In  case  of  abandonment  of  the  wife  by  the  husband,  the  rea- 
son of  the  rule  of  the  oommon  law  concerning  the  marital  rela- 
tions ceases  to  exist;  and  with  the  reason,  the  rule  should  cease 
when  demanded  by  the  necessities  of  justice. 

Why  should  a  woman  abandoned  by  her  husband,  and  with- 
out means  of  living,  not  be  permitted  to  provide  for  the  neces- 
sities of  herself  and  family  by  industry  and  economy,  to  acquire 
piroi>erfy,  to  control  her  own  actions,  and  to  protect  her  person 
and  acquisitions?  niustrations  of  extreme  hardship  might  be 
given  without  limit,  but  they  are  familiar  to  every  observing 
person.  It  is  true,  the  law  provides  for  divorce  from  the  bands 
of  matrimony  in  certain  cases,  but  mcny  women  have  conscien- 
tious scruples  against  obtaining  a  divorce,  and  should  not  be 
compelled  to  violate  conscience  to  acquire  the  mere  ability  of 
living  by  the  fruits  of  their  own  labor. 

The  husband  is  dischazged  from  his  liability  to  provide  for 
the  wife  H  she,  without  cause,  abandons  him;  and  why  the  wife, 
being  abandoned  by  the  husband,  should  be  kept  continually 
subject  to  his  plunder,  or  to  that  of  his  creditors,  must  be  hard 
to  answer:  Evans  v.  Fisher,  6  GHlm.  669;  MoOutchen  v.  Mh 
Gahay,  11  Johns.  282  [6  Am.  Dec.  878];  Butherford  v.  Ooxe,  11 
Mo.  847. 

We  hold  the  law  to  be  that  where  the  husband  compels  the 
wife  to  live  separate  from  him,  either  by  abandoning  her,  or  l^ 
foroing  her,  by  whatever  means,  to  leave  him,  and  such  separa- 
tion is  not  merely  temporary  and  capricious,  but  permanent  and 
without  expectation  of  again  living  together,  and  the  wife  is 
unprovided  for  by  the  husband  in  such  manner  as  is  suited  to 
their  circumstances  and  condition  in  life,  she  may  acquire  prop- 
erty, control  her  person  and  acquisitions,  and  contract,  sue  and 
be  sued  in  relation  to  them,  as  a  feme  sole,  during  the  oontin« 
nance  of  such  condition. 


SU  Mom  V.  HoFKora^  [minoi^ 

Bat  if  Boeh  Bipandaon  is  the  fault  of  the  wif e»  she  can  aequira 
no  rights  thereby. 

No  qiieation  is  raised  as  to  the  proprieiy  of  ixiteipoaiiig  the 
defense  in  abatement  ii^fft^^  of  in  bar  to  the  action,  and  no* 
Opinion  is  eipressed  npon  that  point. 

Judgment  affirmed. 

Bxomioiis  HOT  Takbi  nr  Ooubs  Bku)w  oumol  be  imlited  upott  la  Hm^ 
ipfOhAe  oourt:  See  Bto'ie  t.  Attem,  61  Am.  Dee.  642,  note  647,  where  otiiar 
euee  are  oolleoted;  aee  alio  Duggku  ▼.  FToteoa,  60  Id.  660;  Jdhmatm  ▼.  «le»> 
itliH7«,  Id.  323y  note  830,  where  other  caaee  showing  what  a  bill  of  ezoeptioiis- 
■hould  oontain  are  oolleoted. 

BzGHm  or  Wirs  ABAHixnrsD  by  Hu8BJkin>t  See  WrigJii  t.  Aift,  60  Am. 
Dee.  200,  note  206,  where  other  eaaee  ara  oolleoted.  Hie  prtnc^al  eaee  i» 
cited  In  the  following  caaes  in  sapport  of  the  doctrine  that  where  a  wile  li» 
abandoned,  without  oanae,  by  her  husband,  who  fails  to  make  suitable  proHp 
sion  for  her,  she  may  aoqnire  property,  oontrol  it  and  her  person,  oontraeti 
sue  and  be  sued,  as  9k  feme  tote:  PreBooU  t.  Mher,  22  HL  888;  Burger  t.  ifeli- 
<9^  45  Id.  74;  (%  (/Peru  r.  Frendk,  65  Id.  824;  Jfis  t.  ilwdl,  U.  488|. 


Mom  V.  HOFKINB. 

[!•  iLuaaB,  StS.] 

Aix  Who  AiD^  OoiaiAiin,  Advisb,  OB  CoinraiSAJica  Ooiiaar^^ 

another,  orwhoapprore  ol  it  after  it  Is  done,  if  dooe  for  thdr  benefit^ «» 
liable  in  the  same  manner  that  they  would  be  If  they  had  done  it  with, 
their  own  hands. 

VvaQaAit  IB  LiABLX  lOB  ToBTS  or  HIS  AoBNT,  done  In  the  course  of  his  em- 
ployment without  a  willful  departure  from  saoh  employment,  althongb 
BOflh  torts  are  oommitted  without  the  knowledge  or  approyal  of  the  pria- 
«^aL 

Whxbb  PaoroirAL  DnuMVB  ms  Auhtto  Gar  Tx4Xor  HoJBSSsbekmgiQg  to- 
another,  intending  that  the  agent  shall  get  them  with  the  owner's  con- 
sent, bat  the  agent  mimpprehending  the  instmotkm  takes  the  horses  witk- 
oat  leave,  and  in  using  them  kills  one  of  them,  the  ptinoipal  will  ba  liable 
for  the  Tslue  of  the  horse. 

Tbispiss.    The  opinion  states  the  ease. 

Stewart  and  Ocudy,  for  the  plaintiff  in  error. 
0.  M.  Harris^  for  the  defendant  in  error. 

By  Court,  SKzmnat,  J.  Trespass  by  Manassah  Hopkins  agalnsi 
William,  James,  and  Bobert  Moir,  for  killing  Hopkins's  horse. 
The  defendants  pleaded  not  guilty.  Upon  the  trial,  the  plaint* 
proved  by  William  Hopkins,  his  brother,  that  plaintiff  had 
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woiioad  for  defendants 'wiihlifaiteun;  Chat  wlnfe  1m  WMftk  work 
he  -was  taken  cdck,  and  went  home,  leaving  his  team  with  wit- 
ness; that  at  night  witness  took  the  team  home  where  phuntiff 
facMuded  and  kept  his  team;  that  he  put  the  team  np  and  fed  it, 
as  directed  by  plaintiff;  that  the  next  day,  plaintiff  being  stilt 
sick,  witness  worked  for  defendants;  that  on  said  day  defend- 
astB  wanted  a  team  to  haul  Imnber  in  their  mill-yard;  that  early 
m  the  morning  defendant  Bobert  Moir  directed  witness  to  go 
and  see  if  he  conld  not  hire  a  team  to  do  the  hauling;  that  wii> 
Bess  accordingly  endearored  to  hire  a  team  among  the  neighbors, 
bat  conld  not  obtaxQ  one;  that  when  defendant  Bobert  Moir 
found  that  witness  had  been  unsoceessfol  in  hiring  a  team,  he 
directed  witness  to  go  and  get  plaintiff's  team;  that  witness  then 
went  and  got  plaintiff's  team  out  of  the  stable,  without  plaintiff's 
knowledge  or  consent,  and  took  it  to  the  yard  and  used  it  for  de- 
fendants, hauling  lumber  during  that  forenoon;  that  in  the  after- 
noon defendants  wanted  some  bricks  hauled  from  the  countiy, 
a  distance  of  eight  miles,  and  that  defendant  James  Moir 
directed  wtiness  to  go  and  haul  the  bricks;  that  witness  started 
with  plaintiff's  team,  got  the  bricks,  and  in  returning  drore 
partly  down  a  steep  hill  on  the  road;  that  as  he  got  part  way 
down^  one  of  the  horses  was  forced  over  the  bank,  fell,  and  was 
killed;  that  the  horse  was  of  the  value  of  one  hundred  and  fif- 
teen dollars;  that  witness  was  a  married  man;  that  the  plaintiff 
waa  his  brother,  was  an  unmarried  man,  lived  with  witness,  and 
kepi  his  team  at  the  stable  of  witness;  that  for  some  time  pre- 
mms  to  the  time  plaintiff  was  taken  sick,  plaintiff  had  been  in 
fhe  employ  of  defendants  with  his  team,  hauling  lumber  for 
defendants;  that  plaintiff,  on  being  taken  sick,  went  to  witness's 
konse,  and  was  there  the  next  day  when  witness  took  the  team; 
Aat  plaintiff  was  sick  and  confined  for  some  time  after  the  horse 


Xhe  jury  found  the  defendant  Bobert  Moir  guilty,  aonospcd 
the  plaintiff's  damages  at  one  hundred  and  fifteen  dollars,  and 
found  the  other  defendants  not  guilfy.  Motion  for  a  new  trial 
OTerruled,  and  judgment  on  the  -verdict. 

The  plaintiff  in  ezzor,  Bobert  Moir,  assigns  for  error  the  giv- 
ing  of  the  first  and  second  instructiona  asked  for  by  the  plaint- 
iff below,  and  the  refusal  of  a  new  triaL  These  instructions  are 
as  follows: 

1.  If  the  defendants,  or  either  of  them,  directed  the  witness 
to  go  and  get  the  plaintiff's  horses,  and  he  did  go  and  get  them 
in  pirsuance  of  such  directions,  without  the  assent,  express  or 
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implied^  of  the  plaintiff,  the  person  giving  snoh  instraetion  ia 
a  trespasser. 

2.  If  a  person  injures  personal  property  belonging  to  another, 
of  which  he  has  obtained  possession  by  a  trespass,  he  is  liable 
to  pay  for  such  injury. 

The  first  instruction,  construed  with  reference  to  the  &ota 
before  the  jury,  and  in  the  sense  evidently  intended  by  the 
court  and  understood  by  the  jury,  is  clearly  good  law.  The 
plaintiff  below,  Hopkins,  had  with  his  team  been  in  the  employ 
of  the  Moirs;  had  left  on  account  of  being  sick;  was  then  con- 
fined, and  his  team  was  idle.  The  Moirs  had  sent  their  agent 
among  their  neighbors  to  hire  a  team,  and  he  had  returned  un- 
successful. Robert  Moir  then  directed  the  same  agent  to  "  go 
and  get "  Hopkins's  team.  He  did  so.  The  instruction  is  based 
on  the  hypothesis  of  a  command  by  the  Moirs  to  their  agent  to 
go  and  take  Hopkins's  team,  and  the  eyidence  wammted  the 
hypothesis.  If,  then,  Robert  Moir  directed  his  agent  to  go  and 
take  Hopkins's  team,  and  the  agent  did  so,  there  can  be  no 
question  of  his  liability  for  any  injury  done  to  Hopkins's  prop- 
erty thereby. 

The  rule  of  law  is,  that  all  who  aid,  command,  advise,  or 
countenance  the  commission  of  a  tort  by  another,  or  who  ap- 
prove of  it  after  it  is  done,  if  done  for  their  benefit,  are  liable 
in  the  same  manner  as  they  would  be  if  they  had  done  the  same 
tort  with  their  own  hands:  Judson  v.  Oooh^  11  Barb.  642;  1 
Ch.  PL  208;  Story  on  Agency,  sec.  455. 

The  general  rule  is,  that  the  principal  is  liable  for  the  torts 
of  his  agent,  done  in  the  course  of  his  employment,  although 
the  principal  did  not  authorize,  or  justify,  or  participate  in,  or 
even  if  he  disapproved  of  them.  11  the  tort  is  committed  by 
the  agent  in  the  course  of  his  employment,  while  pursuing  tt^ 
business  of  his  principal,  and  is  not  a  willful  departure  from 
such  employment  and  business,  the  principal  is  liable,  although 
done  without  his  knowledge:  Story  on  Agency,  sec.  462;  J\dler 
Y.Voght,  18  HI.  285;  Johnson  r.  Barber,  5  Oilm.  425  [60  Am. 
Dec.  416],  and  cases  there  cited;  May  v.  Bliss,  22  Yt.  477. 

And  it  would  seem  that  although  Moir  intended  that  his 
agent  should  get  the  owner's  consent  before  taking  his  team, 
and  the  agent,  misunderstanding  the  instructions  given,  took  it 
without  the  owner's  consent,  he  would  still  be  liaUe:  MayY, 
Bliss,  supra. 

The  second  instruction  is  certainly  the  law,  and  the  evidenoe 
aulBoient  to  sustain  the  verdict. 

Judgment  affirmed. 
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TjTAiwT.rnr  or  Fbotozpaii  o&  Mastir  pob  Aotb  or  Aosirf  ob  Ssbyaht.— > 
rhis  rabjeet  ia  discnsMd  at  length  in  the  note  to  Wart  r.  Barataria  A  L,  C, 
Co.^  35  Am.  Dec  192.  See  alio  Johmon  ▼.  Barber^  60  Id.  416,  note  419, 
where  seyenl  other  caaee  are  ooUeoted.  In  the  last-named  oaae  it  waa 
decided  that  the  prindpal  ia  liable  for  his  agent's  frand,  tort»  or  negligence, 
though  conunitted  without  the  principal's  participation  or  consent,  if  it  is 
done  in  the  course  of  the  employment,  and  is  not  a  willful  departure  from  it. 
A  principal  is  liable  for  the  torts  of  his  agent  done  In  the  course  of  his  em- 
ployment, although  the  principal  did  not  authorise  or  justify  or  participate 
In  them,  or  even  where  he  disapproved  of  them:  Keedy  ▼.  Hawe^  72  IlL  136, 
citing  the  principal  case. 

As  to  the  joint  liability  of  master  and  servant  for  the  hitter's  negligent  or 
tortioas  acts,  see  ParwnB  y.  WinekeU^  62  Am.  Dec  745,  note  748,  where  other 
cases  are  collected.  In  Fleet  ▼.  ffoOeniemp,  66  Id.  663,  it  was  held  that  a 
druggist  is  liable  for  the  act  of  his  clerk,  whether  done  through  ignorance  or 
by  design,  and  whether  with  or  without  his  knowledge,  in  intermixing  a 
poisonous  drug  in  compounding  a  presoription  for  a  customer.  In  MeCcf  ▼. 
MeKowen^  69  Id.  264,  it  was  held  that  the  prindpal  is  not  liable  for  his 
agent's  acts,  where  the  latter  exceeds  his  authority,  and  the  acts  are  unsaao- 
tioned,  and  that  the  authority  to  oonmiit  a  trespass  cannot  be  implied.  In 
Barber  v.  Batt,  60  Id.  301,  it  was  decided  that  the  principal  must  be  held 
liable  if  injury  is  to  result  to  another  from  the  omissions  or  neglect  of  his 


Whs&b  Aobnt  Misapfrbhbndb  Pbinoifal's  iKSTBircnoNs,  and  acting 
under  snch  misapprehension  does  an  injury  to  a  third  person,  which  his  prin- 
cipal never  intended  that  he  should  do,  the  principal  will  nevertheless  be 
liable,  if  the  agent  was,  or  supposed  himself  to  be,  acting  in  his  principal^ 
business:  Story  on  Agency,  8th  ed.,  sec.  455;  Moff  v.  Bliss,  22  Vt.  477;  LiU- 
trell  V.  Hcaeny  3  Sneed,  20.  In  May  y.  BUss^  the  defendant,  who  was  the 
owner  of  boards  which  were  piled  in  the  yard  of  a  saw-mill,  near  a  pile  of 
boards  belonging  to  the  plaintiff,  sent  hia  servant  to  draw  away  his  boards, 
and  directed  him  to  ask  the  sawyer  which  were  the  boards  of  the  defendant. 
The  servant  inquired  of  the  sawyer  as  directed,  but  by  mistake  carried 
away  a  part  of  the  plaintiff's  boards  with  those  of  the  defendant.  The  court 
held  that  the  def endant»  having  sent  his  servant  to  follow  such  instructions  as 
the  sawyer  might  give  him,  and  the  servant  having  received  such  instructions 
as  induced  him  to  take  away  the  plaintiff's  boaxdst  it  was  the  same  as  if  the 
defendant  had  given  the  instructions  himself,  and  that  the  defendant  was  lia- 
ble for  taking  the  boards,  whether  the  fault  was  In  the  sawyer  in  not  giving 
ea£Sciently  specific  instructions,  or  in  the  servant  in  not  properly  apprehend- 
ing or  not  following  them,  the  same  as  if  he  himself  hail  taken  the  plaint- 
iff's boards  by  mistake  In  LuUirtU  v.  JTiasen,  supra,  the  defendant  directed 
his  servant  to  out  some  timber  on  the  side  of  a  hill  towards  the  plaintiff's 
land.  The  servant  at  the  time  stated  that  he  did  not  know  where  the  lines 
wersy  and  that  he  was  liable  to  cut  timber  on  somebody  else's  land.  The  de* 
tedant  replied,  "No,  I  reckon  notw"  The  servant  cut  a  tree  on  the  plaint- 
iff's land,  about  a  rod  distant  from  the  defendant's  line.  The  defendant  was 
bald  liable  for  the  tr^pass.  In  delivering  the  opinion  of  the  court,  Caruthers, 
J.f  said:  "  Proper  care  to  prevent  Injury  to  others  must  be  taken.  In  this 
ease,  the  employee  was  directed  to  cut  timber  In  a  certain  direction,  and  in 
iha  execution  of  that  order  oonmiitted  a  trespass  on  the  land  of  another. 
The  line  of  defendant's  land  was  not  pointed  out,  though  request  was  madt 
hj  the  servant  to  that  effeot    This  was  a  OMS  of  careleesnesB,  If  not  reek- 
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leameas,  on  ^bm  part  of  tke  defendant^  and  it  will  not  do  for  him  to  lay,  after 
the  wrong  is  dona,  that  he  did  not  know  that  it  woold  ooeor,  and  therofot^ 
he  should  not  he  ezonBed." 

LlABIUTT  IN  PUNITXVB  DaMAGSB  OT  F&nTOIPAL  POB  AOKST^  AOTBl  Sea 

note  to  Hoffon  v.  P.  ^  W,  R.  R.  Co,^  62  Anu  Deo.  877f  where  this  anhject  la 
dSaoassed. 


Yak  Blabioum  v.  Fjsofim. 

[16  IkuvoB,  164.] 

£p  n  vov  fOB  ComtT  to  Bxtusb  to  Allow  Jubob  to  bb  Swobv  becaaae 
he  states  that  he  haa  formed  an  opinion  aa  to  the  guilt  of  the  defendant^ 
If  saoh  jnror  is  acoepted  hy  the  priaoner  and  ia  not  ehaUenged  by  th» 
people. 

Ihbiotueiit  for  larceny.  On  the  trial,  a  bfll  of  exoeptions  ynm 
taken,  which  stated  that  three  of  the  jurors  called  stated,  on 
examination  by  defendant's  counsel,  that  they  were  of  the  jnry 
that  tried  one  Powers,  who  was  indicted  jointly  with  this  de- 
fendant, and  had  formed  an  opinion,  and  had  expressed  it,  as 
to  the  gxdlt  qt  the  defendant,  but  that  they  were  accepted  by 
the  defendant,  and  thereupon  the  court,  of  his  mere  motion, 
and  without  any  challenge  by  the  people,  caused  said  jurors  tD 
stand  aside,  to  which  decision  the  defendant  excepted. 


Blachwedt  BaUingaU,  and  Underwood^  for  the  plaintiff  in  enor. 

W.  H.  L.  Wallace^  for  the  people. 

By  Court,  Catok,  J.  The  only  question  which  we  shall  decide 
in  this  case  is  whether  the  court  could  set  aside  a  juror  because 
he  had  formed  and  expressed  an  opinion  in  the  case,  although 
he  was  not  challeuged  by  either  pariy.  The  juror  was  exam- 
ined, and  stated  that  he  had  an  opinion  in  the  case,  but  not- 
withstanding this  he  was  accepted  by  the  prisoner,  and  before 
he  had  been  accepted  or  challenged  by  the  people  the  court 
ordered  him  to  stand  aside,  and  refused  to  allow  him  to  be  sworn 
on  the  jury,  to  which  the  prisoner  excepted.  In  this  we  think 
the  court  erred.  It  does  not  appear  but  that  the  juror  possessed 
the  legal  qualifications  required  l^  the  statute,  but  that  he 
was  subject  to  challenge  for  &Tor.  If  the  parties  chose  to  ha^e 
their  cause  tried  by  a  prejudiced  juror,  it  was  not  for  the  court 
to  refuse  them  the  right.  I  once  heard  a  trial  for  murder  where 
a  majority  of  the  jury  stated  that  they  had  formed  and  expressed 
the  opinion  that  the  prisoner  was  guilty,  and  still  he  accepted 
and  was  tried  by  them,  and  was  acquitted  upon  a  tedinicat 
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point,  which  his  oonnsel  evidently  sappoeed  thoee  jmozs  had 
the  capacify  folly  to  comprehend  and  the  flrmneBS  and  integrity 
to  gire  him  the  benefit  of.  So  in  this  ease  the  piieoner  had  a 
right  to  be  tried  by  this  jnxory  unless  the  people  should  chal- 
lenge him.  Whether  he  would  have  been  challenged  by  the 
people,  had  he  not  been  set  aside  by  the  conrt,  we  cannot  know. 
It  is  enongh  that  he  might  hare  been  accepted  by  them  to  give 
the  prisoner  the  benefit  of  the  exception.  That  chance,  at  least, 
was  his  right,  and  because  he  was  deprived  of  it  he  most  hare  a 
new  trial. 

Xhe  jodgment  most  be  reversed  and  the  cause  remanded. 

Judgment  reyersed. 

Thb  FSnraxFAL  cask  is  gissd  In  StampoetH  ▼.  Bt^fim^  79  HL  806^  to  ths 
pdbtt  that  a  parfy  hM  a  right  to  be  tried  by  a  partial  Jury  if  he  tmm  properi 
■ad  In  remtory  ▼.  iiMta,  1 K.  M.  647,  to  the  point  that  a  pwtsr  hM  a  4sht 
to  be  teiad  by  an  iaoompetait  Jury  if  be  so  deeivee. 


CmoAoo  &  Book  Island  R  R  Ga  v.  Wabbbn. 

Ciinuvon,  S02.] 

AuvPKa  a  aor  Bouxn  to  Tjjoi  ibom  Comiov  OARKTaa  Bbinaiit  ov 
ms  OooDB  in  whatever  oondition  they  may  be  Identified  aad  offisred  to 
liim.  And  where  a  peraon  delivera  to  a  raiboad  company  for  tianapor- 
tation  one  thonaand  seven  hnndred  and  sixteen  poimda  of  ragSi  pat  up 
aeenrely  in  bagm  be  is  not  bound  to  receive  from  the  company,  at  the 
place  of  destination,  five  hnndred  poonda  of  rags,  lying  abont  loosely 
ootride  of  ita  depot*  withont  any  proof  that  they  are  the  same  lags. 

ttHPONsmLOT  ov  OoiafOH  Cabbtkr  9018  HOT  BvB  imta  tiMce  baa  beso 
a  delivery  of  the  gooda  to  the  owner  or  ofinaignee,  or  to  a  warehonaeman 
for  storage.  The  carrier'a  liability  cannot  end  nntQ  that  of  the  owner» 
consignee,  or  warehovaeman  begins. 

Whirs  Gommov  Cabbixr  aiso  Acts  in  Capaoitt  ov  WABXHOuaniAir  in 
relation  to  the  same  goods,  he  mnat  prove  aome  open  act  of  deliveiy  be- 
fore bia  liability  can  be  cfaaaged  fromthatof  eairierto  thatof  warehonae- 


AssuMiwrr.    Uie  opinion  states  the  ease. 

* 

Judi  and  Frink,  for  the  appellants. 

Hervey  and  Olarhaon^  lor  the  appellees. 

By  Ooorty  Sgatbb,  O.  J.  The  oTidenoe  ^ery  desify  shows  the 
ddiTery  by  defendants  of  one  thonsand  seten  hundred  and  six- 
teen pounds  of  rags,  put  up  seomelj  in  bags,  at  Joliet,  to  the 
plaintiffs,  to  be  carried  as  oommon  carriers  by  them,  and 
ered  at  Chicago. 
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On  demand  of  the  rags  at  Chicago,  plaintifib  offer  some  fiv0 
hundred  pounds  of  rags,  lying  loosely  about  outside  their  de- 
pot, which  were  refused,  and  this  suit  is  brought  to  recover  the 
value  of  the  whole  lot. 

I  can  see  no  g^unds  for  the  defense,  neither  in  the  facts  nor 
the  principles  of  the  law  regulating  their  liability  as  common 
carriers.  They  show  that  the  bags  were  old  and  tender  of 
thread;  that  the  goods  were  not  weighed  at  either  end;  that 
they  were  billed  as  a  lot  of  rags,  and  tallied  out  as  such  at  the 
place  of  destination.  But  how  this  can  acquit  them  of  a 
responsibility  to  cany  safely,  and  deliver  the  goods,  I  am  not 
able  to  perceive.  The  ground  assumed  is,  that  the  tender,  oi 
pointing  out  the  loose  rags,  was  a  delivexy  pro  ianio^  and  dis- 
charges their  liability  as  common  carriers  to  that  extent.  I  do 
not  recognize  this  as  presenting  the  first  feature  of  a  delivery. 

An  offer  to  deliver  five  hundred  pounds  of  rags,  without 
showing  them  to  be  the  same  rags,  and  in  such  condition,  is  no 
deliveiy;  nor  will  it  be  regarded  as  an  offer  to  deliver. 

The  defendants  were  entitled  to  their  own  rags.  The  bagv 
were  destroyed,  as  a  means  of  identification,  and  plaintiffs  have 
not  shown  that  these  were  defendants'  rags,  even  had  the  con- 
dition been  no  objection  to  receiving  them.  Defendants  were 
entitled  to  their  own  rags,  and  were  not  bound  to  take  other 
rags  in  their  stead. 

But  the  condition  of  the  rags  was  a  substantial  objection.  I 
do  not  pretend  that  every  failure  to  cany  safely,  and  in  like  good 
order  as  received,  will  subject  a  common  carrier  to  liability  for 
the  full  value,  and  compel  him  to  answer  as  a  purchaser.  Nor 
IB  a  shipper  bound  to  take  any  and  every  remnant  of  his  goods 
in  whatever  condition  it  may  be  identified  and  offered  to  him, 
short  of  total  destruction.  There  is  a  medium  defining  their 
mutual  rights  in  this  respect. 

The  responsibility  of  a  common  earner  does  not  end  or 
change  into  that  of  a  warehouseman  by  mere  delivexy  at  the 
usual  dock  or  wharf  of  a  vessel,  landing  of  a  steamer  at  the 
way-station,  or  railroad  at  its  way-station  or  final  depot.  There 
must  be  such  actual  delivexy  as  satisfies  and  fulfills  the  contract 
for  carriage  and  delivexy  to  the  owner  or  consignee.  The  car- 
rier's liability  cannot  end  until  that  of  the  owner,  consignee, 
or  warehouseman  begins,  and  it  can  make  no  diflference  that 
the  carrier,  by  discharging  his  liability  as  such,  assumes  the 
new  relation  of  storer.  Merely  reaching  the  end  of  the  voyage 
^r  transportation,  and  delivering  the  goods  out  of  the  vessel  ca 
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Tehide  in  which  thej  were  oanied,  will  not  fulfill  the  one  dniy 
nor  create  the  other:  Crawford  t.  Clark^  15  HI.  561.  There 
most  be  an  actual  or  legal  oonstmotiTe  delivexy  to  the  owner,  or 
consignee,  or  to  a  waiehonseman  for  storage. 

Bailroad  companies  may,  and  doubtless  do,  act  in  relation  to 
the  same  goods  both  as  common  carriers  and  warehousemen, 
and  these  relations  and  liabilities  are  yezy  different  in  the  strict- 
ness and  extent  of  responsibility.  We  cannot  sanction  the  idea 
for  a  moment  that  the  duties  and  obligations  of  carriers  end 
the  instant  a  train  stops,  either  at  the  way  or  final  station  of  its 
route.  This  would  open  the  door  to  endless  frauds,  thefts,  and 
destruction  or  loss  by  the  way,  and  a  change  of  the  carrier's 
liability  into  that  of  biere  storage,  without  any  possibiliiy  of 
the  owner  proring  that  they  did  not  arrive  safe.  The  carrier's 
servants  employed  in  the  transportation  are  seldom  the  same 
charged  with  the  care  and  custody  of  the  same  articles  when 
and  while  in  their  charge  on  storage.  But  eyen  had  the  same 
servant  charge  of  the  goods  for  the  carrier  in  both  characters, 
and  under  both  liabilities,  there  should  be  some  open  act  of 
deliveiy,  capable  of  proof  of  this  change  of  relation  and  lia- 
bility. This  proof  must,  of  necessity,  rest  upon  the  carrier. 
If,  in  the  course  of  the  partictdar  line  of  transportation,  the 
carrier  stores  at  the  station  in  the  same  car  in  which  goods  are 
tninsported,  he  would  be  able  and  ought  to  know  that  the  car 
had  been  separated  from  the  train,  and  placed  in  a  proper  or 
its  usual  station  for  storage  and  put  in  charge  of  the  proper 
person.  Ooods  may  not  be  thrown  down  in  a  station-house,  or 
on  a  platform  at  their  destination,  in  the  name  and  nature  of 
delivery.  The  responsibility  of  the  carrier  must  last  until  that 
of  some  other  begins,  and  he  must  show  it.  The  case  before  us 
is  a  good  illustration.  The  shipping  of  the  goods  is  shown, 
but  their  transportation  to  and  arrival  at  Chicago  is  nowhere  in 
the  record  to  be  found.  The  plaintiflTs  prove  that  the  **  rags 
were  billed  on  the  freight-list  as  a  lot  of  rags,  and  were  tiJ- 
lied  out  at  the  depot"  in  Chicago.  How,  when,  and  where,  and 
how  many  of  them?  The  record  answers  some  of  these  in- 
quiries. They  were  thrown  loosely  outside  the  depot  (a  small 
part  only),  and  before  the  defendants  could  reach  the  depot  to 
receive  them,  after  notice,  supposing  those  shown  to  be  the 
same  that  were  shipped:  See  Osbrander  v.  Broum,  15  Johns.  89 
[8  Am.  Dec.  211];  Chickering  v.  Ibwler,  4  Pick.  871;  Hyde  v. 
lYeni  and  Mersey  Nov.  Co.,  5  T.  B.  889;  Story  on  Bail.,  sees. 
609,  588-542;  Angell  on  Carriers,  sees.  28^288;  2  Kent's  Com. 
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604,  606;  BiU  t.  Hun^hreys,  6  Watts  k  Serg.  128  [89  Am.  Deo. 
117];  Gibson  t.  Gulver,  17  Wend.  805  [31  Am.  Deo.  297]. 

Such  a  delivezy  ia  no  deliyety  at  all  in  law»  aoooiding  to  the 
above  and  numerona  other  au&oiitieB. 

Judgement  affirmed. 

Dblitkrt  bt  Comm of  CABftiot»  What  OoHsnTOTB  SuFfHumiT;  Bee  JITor* 
way  P.  Co.  ▼.  Bo8ion  S  M,  R.  it«  61  Am.  Bee.  428,  note  432;  where  other  oeMi 
are  ooUeoted;  KnowU$  ▼.  AUantie  S  8t,  L.  B»  12.  Co.,  IcL  234.  A  oomiiiau 
eurier,  whoee  duty  aa  sadi  has  terminated,  cannot  lay  aaide  the  goodi  wUoh 
lie  has  carried,  and  ne^^eot  them,  hnt  he  etill  remains  liable  for  the  care  and 
cQstody  of  the  property  nntil  he  has  deUTwed  it  to  the  owner  or  his  ageni^  or 
has  plaoed  it  in  such  a  sltoation  as  may  fairly  he  regarded  as  eqaivalont  to  a 
dellTery:  Smith  t.  Na$hua  A  L,  R.  B.,  59  Id.  854.  The  responsihility  of  a 
oariier  does  not  end  nntil  that  of  the  owner,  consignee,  or  warehouseman 
begins,  and  there  mnst  be  an  aotnal  or  legal  oonstniotive  deliTeiy  to  the 
owner  or  consignee  or  to  a  wnrdionseniaa  for  storage  in  oidsr  to  disohaige 
the  carrier  from  liability  as  each:  Okkago  diN.  W.JLB.Oo.  t.  Ansfer,  60 
IIL280;  PmtdknerY,  J^orf,  82  K.  Y.  417,  both  citing  the  principal  case. 

Common  Gabrubs  avd  WABXHOUsnaar,  Respboxite  LzABZunxs  ov;  See 
Cox  T.  CRUey,  58  Am.  Dec  633,  note  637;  CkoM  ▼.  WaMwm^  59  Id.  623; 
oote  629;  Norway  P.  Co.  t.  Boiion,  A  M.  B.  B.,  61  Id.  ^3,  nets  432,  when 
oHier  cases  are  ooUected. 

Ths  PBoroiPAL  OASK  u  oiTBD  in  MeMiUam  t.  MekHgtm  S.  S  y,  L  B.  B. 
Co.,  16  Mich.  105,  to  the  point  that  a  zailioad  oompanj  Is  held  to  the  saaie 
measure  of  responsibility  as  a  carrier  by  water,  where  the  prupstiy  caiiiad  Is 
left  ontside  its  depot. 


Davenpobi  v.  Yoinvo. 

[16  XxAoran,  648.] 
Wsnui  SxATOTi  AuTHOBizB  Salb  or  Bbal  BnsAZB  or  DmoEDBn  te  the 
payment  of  his  debts,  a  sale  made  by  the  administntor,  witfaont  praring 
that  there  were  any  debts  owiqg,  is  inyalid,  and  conveys  no  title. 

PBOBAXB   CoUBT    must    DXTBBMnrB    WHBTIIKB   THXBB   ABB    DXBTB    agSinst 

estate  of  a  decedent  or  not;  the  legislature  have  no  eonstithtional  power 
to  find  and  determine  that  fact.  Andif  the  probate  records  and  files  fail 
to  show  that  there  were  such  debts,  parol  eridenoe  Is  not  admissible  to 
prove  their  existence. 

CoirVBTAKOB   BY   AdMIKOXBATOB  WhIOK   O0B8   HOT   PUBPOB*  TO  ComTBT 

any  estate  or  interest  except  his  own  is  inefieotnal  to  pass  the  IntsfesI 
or  estate  of  his  intestate. 

Ebbob  to  Cook  county  common  pleaa.    The  opinion  states  the 

ease. 

&•  Ikmntere  and  E.  8.  WiUianM,  for  the  plaintifFin  ezxor. 

C.  BechwUhy  L.  TnmbuU,  and  B.  8.  Blackwdl^  tor  the  defend* 
ents  in  error. 
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1^  Court,  Soi4sn,  C.  J.  The  onlj  qnestiotni  dernnid  imiwiv 
taut  in  ihe  dedaioD  of  this  case  are  presented  ae  objeofions  to 
tiie  snfEieienoj  of  plaintiff 's  title.  His  title  was  derived  throogh 
a  purchase  from  Beth  Paine«  which  is  daimed  to  have  been  made 
bj  faim  as  administrator  de  honiM  non  of  the  estate  of  D.  L.  W. 
Jones,  deeeased,  under  and  by  virtue  of  ana<st  of  thelegislatoie, 
which  became  a  law  on  the  sixth  of  December,  1886.  The  act 
was  passed  upon  the  petition  of  James  Whitlook,  administrator, 
who,  howeTer,  did  not  act  tmder  it.  He  was  afterwards  remored, 
and  Paine,  who  had  intermarried  with  the  widow  of  Jones,  was 
appointed,  and  sold. 

We  deem  it  unimportant  to  the  decision  to  examine  whether 
the  office  of  administcatoor  surriTed,  and  with  it  the  power  con- 
tered  by  this  act,  as  also  the  question  in  relation  to  filing  the 
widow's  consent,  before  the  sale,  and  the  giving  bond  and  surety, 
as  required  by  the  act.  Waiving  these,  there  are  insuperable 
objections  to  the  title  set  t^.  We  shall  confine  ourselves  to  two 
deemed  sufficient. 

The  first  Ib,  that  the  facts  contemplated  by  the  statute,  upon 
which  the  power  to  sell  depended,  were  not  diown  to  exist;  and 
eeoond,  the  administrator  never  did  sell  and  convey.  In  relation 
to  the  first,  the  act  authorised  the  administrator  "  to  sell,  at 
public  or  private  sale,  such  of  the  real  estate  of  said  decedent  as 
is  situated  within  this  state  and  the  territory  of  Michigan,  tbs 
proceeds  whereof  shall  be  applied  to  the  liquidation  of  the  debts 
of  said  decedent,"  and  the  residue  to  be  invested,  etc.,  for  Un 
widow  and  heir,  with  the  advice  of  the  judge  of  probate.  The 
supposed  existence  of  debts  to  be  paid,  and  an  insufficiency  of 
personal  assets  to  do  so,  is  the  apparent  reason  for  granting 
this  power,  and  the  object  of  it  to  raise  means  to  pay  them. 
The  legislature  had  no  constitutional  power  to  find  and  deter- 
mine ilie  fact  that  there  were  debts  owing:  Lane  v.  Dcrman^  8 
Scam.  288  [36  Am.  Dec.  5^];  Edwards  v.  Pope,  Id.  470;  MoBon 
V.  Wadl^  4  Id.  134;  and  could,  therefore,  only  grant  power  to  be 
exercised,  if,  and  when,  the  fact  should  be  established  in  due 
course  of  administration.  It  could  not  depend  upon  the  private 
knowledge  .of  Whitlock  or  Paine,  as  administrator,  nor  upon 
their  will  and  pleasure.  None  have  been  shown  by  the  probate 
lecofds  and  files,  and  none  are  therefore  supposed  to  exist* 

The  court  very  properly  excluded  parol  evidence,  offered  to 
supply  this  &ct.  The  court  on  the  trial  in  this  suit  had  no 
poorer  to  settle,  ascertain,  adjust,  allow,  and  sanction  debts 
agunst  the  estate.    Many  difficult  questions  might  arise,  the 

Am.  Dbo.  Vol.  LXm— ffl 
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statate  of  limiUtionB  miglit  be  a  defense  to  their  allowance,  and 
it  would  be  impossible  in  this  collateral  manner  to  draw  in  ques- 
tion the  settlement  of  that  estate,  even  had  the  court  juris- 
diction. Whether  before  or  after  the  sale  of  the  land,  still  it 
was  essential  to  the  exercise  of  the  power  of  sale  to  establish  and 
have  the  debts  allowed  regularly  before  the  proper  tribunal 
haying  jurisdiction.  How  could  the  judge  of  that  court  sanc- 
tion any  investment  of  a  surplus  without  having  evidence  of 
what  that  surplus  might  be.  The  case  of  Lane  v.  Dorman, 
in  its  several  visits  to  the  court,  has  met  and  settled  these  points. 
See  8.  C,  1  Gilm.  148;  Dorman  v.  Tost,  18  HI.  127. 

Suppose  this  not  to  be  a  naked  power,  but  one  which  "would 
survive  as  being  coupled  with  an  interest  in  the  creditors,  to 
have  payment  of  their  debts  by  its  exercise.  Yet  having  failed 
to  show  that  there  were  such  creditors,  it  is  stripped  of  that  char- 
acteristic, and  would  stand  as  a  naked  power  as  to  the  widow 
and  heir.  It  is  such  a  power  as  the  law  will  watch  with  jealousy, 
and  the  party  claiming  under  it  will  be  expected  and  required  to 
show  that  the  contingency  had  happened,  or  the  facts  existed, 
upon  which  its  exercise  depended. 

2.  Both  the  articles  of  agreement  for  the  sale  and  the  convey* 
ance  itself  are  made  by  Seth  Paine,  describing  his  identity  as 
administrator,  and  his  wife  joins  in  them  both.  The  recitals 
will  not  help  the  deed.  It  does  not  purport  even  to  be  a  con- 
veyance of  the  estate  or  interest  of  Jones,  deceased,  but  that  of 
the  grantors.  They  covenant,  warrant,  and  defend,  and  sign 
and  seal  for  themselves.  We  must  read,  interpret,  construe,  and 
understand  the  deed,  by  and  from  its  language  and  terms.  These 
all  appear,  notwithstanding  the  description  and  recitals,  to  be 
the  individual  acts  and  covenants  of  the  grantors,  and  of  their 
estate  for  the  benefit  of  the  widow  and  heir  of  Jones.  It  might 
have  presented  a  much  stronger  case  had  the  recitals  and  descrip- 
tion of  Paine's  person  or  character,  as  administrator,  been  omit- 
ted altogether,  and  the  body  of  the  deed  have  described  the 
estate  and  interest  sold  and  conveyed  as  that  of  the  estate  of 
the  decedent.  I  am  constrained,  by  terms  and  phraseology  of 
the  deed,  to  believe  the  intention  was  to  sell  and  convey  the 
land  generally  under  the  power,  without  regard  to  the  debts  of 
the  estate,  but  with  a  view  to  benefit  the  minor  heir  by  reinvest- 
ment. This  I  gather  from  recitals,  in  connection  with  the  his- 
tory of  the  case  as  disclosed  in  the  record.  But  in  looking 
beyond  the  deed,  this  would  be  very  doubtful.  But  admitting 
it  to  be  so,  no  power  is  conferred  by  the  act,  upon  the  adminis- 
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tnioT,  88  suchy  to  dispose  of  the  land  for  the  pmpose  alone  of 
the  benefit  of  the  widow  and  heir,  or  its  control  and  manage- 
ment on  their  accoont.  His  authorify,  acts,  and  duties  in  ref- 
erence to  them  and  their  estate  and  interest,  grew  incidentally 
oat  of  his  power  to  sell  and  pay  the  debts  as  administrator.  It 
his  power  did  not  arise  on  that  aoeoant  and  for  that  purpose,  he 
had  none  to  sell  at  all;  and  so  we  think  he  had  not. 

The  objection  to  reading  the  journals  to  establish  a  fact  in 
relation  to  the  petitioner  and  petition,  etc. ,  for  the  act,  was  prop- 
erly oTerruled.  This  court  has  received  them  for  purposes  con- 
nected with  the  passage  of  the  laws:  Spongier  ▼.  Jaeoby^  14  HI. 
297  [58  Am.  Dec.  571],  and  authorities  there  referred  to. 

In  pursuance  of  the  agreement  of  the  parties,  this  cause  is 
remanded  for  a  new  trial,  notwithstanding  the  judgment  here. 

Judgment  affirmed. 

Statutbb  Authobizdio  EzaoDVOBS  TO  Sell  Rbal  Bbxatb  nmst  be  strioUy 
eomplied  with:  See  BeynoUU  ▼.  HlZfon,  SO  Am.  Deo.  7S3»  note  7fi5»  where  other 
eaeee  are  oolleoted;  Tueher  ▼.  Harri$,  68  Id.  488,  note  508.  An  order  for  the 
nle  of  real  estate  by  an  exeontor  ia  ioTalid  nnleas  the  direotiona  of  the  atatate 
ha^e  been  strictly  complied  with,  and  such  compliance  mnat  be  shown  by  the 
xeoord:  €ftUtrop  r.  JToore,  69  Id.  264;  Tueier  y.  Harriet  68  Id.  488,  note  603, 
where  other  cases  are  collected. 

SuwioiawoT  or  Kytdxrob  or  Debt  to  Wabbant  Isbuangx  or  Lioxnsi  to 
ssll  decedent's  realty  is  a  matter  within  the  jorisdiotlon  and  discretion  of  the 
probate  jadge:  Merrill  ▼.  HarriSf  67  Am.  Dec  359.  The  legislatore  baa  no 
oonstitntlonal  power  to  determine  whether  or  not  there  are  debts  owing  by 
by  an  estate  of  a  decedent^  and  evidence  independent  of  the  probate  reoords, 
showing  that  such  debts  exist,  is  Inadmissible:  Sotier  ▼.  Ibffan,  46  DL  406, 
citing  the  principal  case. 

Thb  rBiNdPAL  0A8X 18  oiRD  In  Cojlng  t.  TViyfer,  16  DL  474,  to  the  point 
that,  in  the  absence  of  aU  evidence  to  the  contiaiy  in  a  deed,  if  two  rights 
appear,  one  of  the  grantor's  own  and  one  In  %  representatiTe  oharaoter,  the 
deed  will  be  presnmed  to  operate  on  the  party's  own  right. 


Galena  &  GmoAoo  Union  R  R.  Go.  v.  Fat. 

[IS  lUJSOB.  56B.] 

PBoroin.B8  or  Law  Lai]>  sowir  In  Oakna  S  O.  U,  R,  J?.  Co.  t.  TSarwood^ 

15  IlL  468,  re-examined  and  fnlly  approved. 
DooiBsn  nr  Bblatiok  to  Muttt^l  Kbouoenob  or  PABTnes  nr  Gausiho  In* 

JOBT  is  applicable  to  carriers  of  passengers  by  railroad. 
pAsaiNOBB  Taxes  on  HTifKBT.T  BnK  or  Mods  or  Tbayxl  Hi  Adopts;  bat 

the  care,  vigilance,  and  skill  on  the  part  of  the  carrier  mnst  be  adapted 

to  the  motive  power  and  means  employed  by  him.    The  carrier  and  the 

passenger  owe  reciprocal  duties  to  each  other. 
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Coxrpucft.AHBi  BzoLAUAnoiB  or  Pabbbnokbs  or  Gab,  at  Ton  or  Aon* 
DSVT,  «r»  adminible  in  eridenoe  as  teBding  to  ahow  how  tlM  ciroaiii8taDo«i 
of  appurent  danger  impreaaed  others,  and  to  yindioate  from  raahneaa  tha 
oondnot  of  the  plaintiff  in  leaping  from  the  train,  whereby  he  reoeired  the 
injnty  oomplamed'of. 

WXTHin  MAT  BB  AflKBD,  rOB  PlTBTOaB  Or  OOXtKADIOIIHO  AJTOVBEB  Wn- 

BBBij  .whether  ;tbe  Matter  has  made  m  diflSsmt  atatameat  on  another  oooa* 
flion,  when  a. proper  foBndBtion  haa  beeo  bud  by  a  preliminaiy  qneetlon 
aa  to  thetimey  place,  and  pemn  inrolred  in  the  aappoaed  contradiotioii» 
and  the  matter  inquired  of  is  relevant  to  the  issaea  in  the  caae. 
OdifMOK  CABTiTinw  or  Passbnokbs  abb  not  Imbubebs  AOAnrer  An.  Aom- 

DBXTK 

CAbabqb  to  JuBT  TBAT  CknuoB  Cabbibbb  or  PinmoBBs  abb  ovlt  Leablb 
for  the  waatvf  andh  can,  ditigaaee,  and  akill  aa  ia  oharacteristio  of 
tlona  penona  ia  too  narrow,  and  doea  not  ezpren  tfayair  fnll  degree  of 
hility  aa  anoh  oarriera.  The  care  and  dilig^oe  of  "cantiooa"  persona  ia 
too  indefinite  and  nnoertain  a  form  of  expreiaion  to  be  naed  in  acharge  to 
the  jury. 

pAflSBiroBB  OB  RAn.BaAD  Gab,  whosb  Gabblbssbbss  ob  Imfbudbhob  Oov- 
TBXBiTmln  anyway  to  prodnoe  the  injmyoomplained  o^  cannot  reooirer 
therefor. 

fTkBBB  Passbngbb'b  Wabt  or  Cabb  Goboobb  wxxh  NBoaoBMOB  or  Bail- 
BOAB  GoMPAiirT  in  producing  an  injury  to  the  former,  he  cannot  raeorer 
for  it 

tUniKOAP  GOMPAKT  ICAT  8hOW  THAT  IkJXTBT  TO   PASSBBGBB   IN   LSAPIVa 

rBOM.OAB  waa  the  reault  of  hia  flarelwneea  or  oolpable  negligenoe  prior 
to  the  aooident. 

<2iBBIBB8  or  PA88XNGKB8  ABB  NOT  AnBWBBABLB  IOB  LoWBB  DbOBBBS  OT 

Nbouobngb  on  the  part  of  their  paaaengers  until  they  amount  to  raah- 
neaa  and  reckleaaneaa. 

CABBBBBOr  PAflSBNGKBS  ABB  BbQUIBBD  TO  UbB  HiGHBBT  Db(»BB  Or  GaBB, 

diligence,  vigilance,  and  akill  in  the  selection  of  materials,  oonatmotion 
of  their  vehidea  and  other  means  of  transpprtatioii,  and  for  their  oondnot 
and  management,  repair  and  preservation  of  them,  with  a  view  to  the 
ooinfort,  safety,  and  transportation  of  paaaengers  and  their  baggage,  and 
they  are  liable  for  alight  negleot  or  carelessness  in  any  of  these  paitlca- 
lars,  qualified  by  the  reciprocal  duty  of  the  paaaenger  that  hia  want  of 
ordinary  care  doea  not  caoae  or  contribute  to  produce  the  injury. 

AonoN  on  the  case  for  personal  injuries.  The  testimony 
«hafwed  HbaiJF^^,  the  plaintiff  bdovv  got  on  flie  appdlants'  oars 
at  Elgin  to  ride  to  Clinton,  On  getting  on  the  train,  he  waa 
told  bj  the  oondnotor  '*  that  the  paasenger-oar  was  full,  and 
they  musty  or  had  better,  get  into  the  baggage-ear."  He 
thereupoii  went  into  the  baggagercar.  Soon  after  the  oats 
left  Elgin,  the  plaintiff  below  and  his  companions  commenced 
jplaying  and  scuffling.  After  the  train  had  run  about  a  ndle 
and  a  half,  the  hind  trucks  of  the  second-class  car  and  the 
forward  trucks  of  the  first-class  car  were  thrown  from  the  tmok. 
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The  brake8*vere  put  down,  and  thetrein  vas  Btqpp^<^  ^^^^^ 
M  poflsible.  The  baggage-oar  -was  not  off  the  track,  nor  in  any 
danger.  Jnst  before  the  accident  happened  Eay  had  diaaed  com 
of  his  companions  out  of  the  baggage-car  into  the  seoond-daas 
car.  At  the  time  of  the  accident  he  was  either  in  the  second- 
class  car  or  on  the  platform,  and  jumped  from  the  train  and  ve* 
ceiyed  the  injuries  complained  of.  The  passengers  who  remained 
in  the  cars  were  not  injured.  On  the  ixial.  Fay's  ooonsel  adoed 
a  witness  who  was  in  the  first-class  car  at  the  time  of  the  acci- 
dent what  was  the  conduct  of  the  passengers  in  that  ear  indi- 
cating whether  or  not  there  was  or  was  not  alarm  among  tham» 
and  what  exdamations  were  made,  if  any,  hy  passengers  in  thai 
ear  indicating  alarm.  Objections  to  these  questions  were  oi«r* 
ruled  by  the  court.  One  Yarwood,  a  witness  for  Fay,  swore 
that  he  did  not  tell  Wiggins  or  Brewer,  on  the  cars,  that  he  and 
his  companions,  among  whom  was  Fay,  had  been  haringa  x^ga^ 
lar  tear.  Oounsel  for  the  railroad  company  asked  Brewer,  who 
was  a  witness  for  the  defendant  below,  this  question:  **lXf3k 
Tarwood,  upon  coming  into  the  first-class  pas8enge]>car,  stat» 
to  you,  or  to  Captain  Wiggins  in  your  presence,  *  We  himre  beeik 
haTing  a  regular  tear'?"  To  this  question  the  court  sustainecl 
an  objection.  The  following  instructions  were  asked  for  by  th» 
defendant  below,  and  were  all  refused,  except  those  that  were 
modified  by  the  words  placed  in  brackets,  which  were  given  a» 
modified:  8.  The  defendants,  as  common  carriers  of  passengers, 
are  not  insurers  against  all  accidents,  but  are  liable  only  for  tho 
want  of  such  care,  diligence,  and  skill  as  is  charaoteristio  oC 
cautious  persons;  and  if  the  defendants  exercised  such  care  and 
diligence  in  the  transportation  of  the  plaintiff,  then  he  cannot 
recorer.  5.  If  the  jury  believe  from  the  evidence  that  the 
plaintiff,  while  on  his  passage  from  Elgin  to  Clinton,  was  guilty 
of  carelessness,  and  unnecessarily  exposing '  himself  to  danger, 
by  wrestling  or  scufSing  on  the  cars,  or  hy  imprudently  and 
mmecessarily  passing  from  one  car  to  anotiiier  while  the  can 
were  in  motion,  and  that  such  carelessness  or  imprudence  con- 
tributed in  any  way  to  produce  the  injury,  then  the  plaintifl 
cannot  recover.  6.  If  the  jury  beUeve  from  the  evidence  that 
the  plaintiff,  while  on  defendants'  cars,  imprudently  and 
CBrelesdy  exposed  himself  to  danger  by  scufSing  or  playing,  and 
that  the  injury  to  him  was  the  result  of  such  carelessness  or  im- 
prodenee,  or  that  such  carelessness  or  imprudence  in  any  way 
contributed  to  produce  the  injury,  then  the  plaintiff  cannot  re> 
cover,  even  though  the  jury  may  believe  that  the  defendanta 
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have  also  been  goilly  of  negligence.    7.  If  the  jozy  shall  believe 
from  the  evidence  that  the  plaintiff  was  goiliy  of  any  want  of 
reasonable  care  while  a  passenger  upon  the  defendants'  cars,  and 
that  his  want  of  care  concurred  with  the  negligence  of  the  de- 
fendants in  producing  the  injury,  then  the  plaintiff  cannot 
recover.     11.  If  the  jury  believe  from  the  evidence  that  the 
plaintiff  leaped  from  the  cars  of  the  defendants  under  circum- 
stances that  would  not  have  justified  such  an  act  on  the  part  of 
a  prudent,  careful  man,  and  that  the  injury  was  the  result  of 
such  leaping,  then  the  plaintiff  cannot  recover.     12.  If  the  jury 
believe  from  the  evidence  that  the  plaintiff  leaped  from  the  de- 
fendants' baggage-car  while  said  car,  and  the  locomotive  and 
tender  were  upon  the  track,  and  while  the  cars  were  moving 
slowly,  these  are  facts  from  which  the  jury  may  presume  that 
the  plaintiff  was  guiliy  of  imprudence  and  carelessness  in  leaping 
from  said  cars.     13.  If  the  jury  shall  believe  from  the  evidence 
that  the  plaintiff  [without  reasonable  cause,  rashly]  leaped  from 
the  oars  of  the  defendants  when  he  was  in  no  peril,  and  leaped 
carelessly  and  recklessly,  and  that  his  careless  and  reckless 
manner  of  jumping  contribiUed  to  produce  [caused]  the  injury, 
then  the  plaintiff  cannot  recover.    The  court  struck  out  the 
words  in  italics,  and  inserted  the  word  in  brackets.     15.  If  the 
jury  believe  from  the  evidence  that  previous  to  taking  passage 
on  the  defendants'  cars,  at  the  depot  in  Elgin,  the  plaintiff  was 
directed  by  the  conductor  to  take  his  place  in  the  baggage- 
car,  because  there  was  not  room  for  him   in  the  first-class 
passenger-car,  and   that  the  plaintiff  did  go  into  said  bag- 
gage-car at   the   time  of  starting,   and   whilst  on   the   way 
from    Elgin    to    Olinton    he    left    said    car,    without   any 
reasonable    cause,    and    passed    carelessly    [and    recklessly] 
from    one    car    to    another,    and    that    the    injury    to    the 
plaintiff  happened  in  consequence  [of  his  leaving  the  oar  so 
assigned  to  him,  and,  without  reasonable  cause,  leaped  from 
the  cars,  whereby  he  was  injured],  then  the  plaintiff  cannot  re- 
cover.   16.  That  the  plaintiff  must  prove  his  cause  as  stated  in 
his  declaration,  and  if  the  jury  shall  not  believe  that  the  car  in 
which  the  plaintiff  was  riding,  in  his  passage  from  Elgin  to 
Clinton  and  inmiediately  previous  to  the  plaintiff's  leaping 
from  the  car,  was  thrown  off  the  track  by  the  negligence  of  the 
defendants,  and  was  proceeding  over  the  ties,  and  was  tossed 
about  so  that  the  plaintiff's  life  or  limbs  were  in  great  peril,  or 
that  the  said  plaintiff's  life  or  limbs  were  there  or  then  greatly 
jeoparded  and  endangered  by  remaining  in  the  cars,  then  the 
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cannot  reooTsr.    17.  If  the  jury  believe  from  the  eri- 
denoe  that  the  injmy  to  the  plaintiff  complained  of  in  this 
action  was  the  result  of  the  negligence  or  want  of  care  of  both 
the  plaintiff  and  the  defendents,  the  jury  shoold  find  for  the 
defendants.    18.  If  the  jury  believe  from  the  evidence  that 
Fay  did  not  hear  whatever  noise  there  might  have  been  in  the 
the  passenger^car,  when  the  same  ran  off  the  track,  then  the 
Jury  should  disregard  the  evidence  of  such  noise  as  inflaenoing 
the  conduct  of  Fay  [otherwise  than  showing  the  reasonableness 
of  his  fear  of  danger].    19.  The  plaintiff,  as  passenger  upon  de- 
fendants' railroad,  must  be  presumed  to  have  taken  upon  himself 
the  risks  necessarily  incident  to  the  mode  of  travel  which  he 
adopted,  and  if  without  fault  of  the  defendants,  or  by  a  con« 
currence  of  the  fault,  negligence,  or  want  of  care  of  both  plaintiff 
and  defendants,  the  plaintiff  was  injured,  the  jury  should  find 
for  defendants.    The  court  also  gave  the  following  in  lieu  of 
others  asked  by  the  defendant  below  and  refused.      In  lieu  of 
No.  7,  given  above,  it  gave  this  one,  numbered  4:  If  the 
jury  believe  from  the  evidence  that  the  plaintiff  was  guilty  of 
a  want  of  reasonable  care  at  the  time  the  accident  happened, 
or  without  reasonable  cause  or  apprehension  of  danger  rashly 
leaped  from  the  cars,  by  which  he  was  injured,  he  ought  not 
to  recover,  although  the  defendants'  negligence  contributed  to 
the  injury  in  such  case.    In  lieu  of  No.  16,  given  above,  it  gave 
this  one,  numbered  9:  But  the  court  states  that  the  plaintiff 
must  prove  his  case,  as  stated  in  some  one  of  the  counts  in  hia 
declaration,  to  the  satisfaction  of  the  jury,  before  the  jury  ought 
to  find  in  his  favor.    This  last  one  is  also  numbered  21  among 
those  given  by  the  court  of  its  own  motion.    The  following 
were  given  l^  the  court,  at  the  request  of  the  plaintiff  below: 
9.  The  prudence  and  due  care  required  of  the  common  carrier 
by  law  is  of  the  highest  order;  the  utmost  possible  skill,  care, 
diligence,  and  watchfulness  to  the  safety  of  the  passengers,  and 
in  this  sense  the  words  '*  due  care,  etc.,"  as  mentioned  in  the 
defendants'  instructions,  is  intended.    The  prudence  required 
of  the  passenger  is  simply  such  as  ordinary  men  usually  exer- 
cise in  like  droumstanoes,  and  if  the  jury  believe  from  the  evi- 
dence that  by  reason  of  the  omission  or  neglect  of  the  defend- 
ants  or  any  one  of  their  servants,  the  cars  were  thrown  off  the 
track  while  under  way,  and  the  plaintiff  was  thereby  put  in 
danger,  and,  to  save  himself,  leaped  from  the  car,  and  thus 
reoeived  the  injury,  the  defendants  cannot  excuse  themselves 
from  responsibility  by  reason  of  any  act  of  the  plaintiff,  unless 
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ihfljibow.  Hast,  that  such  aot  helped  toproduoe  thainjnxy,  anA 
■eoondly,  that  such  aet  ynm  bo  impnident,  zaah,  or  heedless  thai 
the  exercise  of  -  such  pmdenoe  as  the  average  of  mankind  pos- 
sess would  have  prevented  the  plaintifif  from  doing  the  aot. 
10.  The  defendants  having  admitted  to  be  common  caxriecs  for 
hire,  they  are,  and  were  at  the  time,  bonnd  to  use  the  utmoefc 
eare,  foresight,  and  diligence  in  providing  of  safe,  Bnifid«nt» 
and  suitable  convejance,  in  order  to  prevent  those  injuries  which 
human  care,  diligence,  and  foresight  could  guard  against;  and 
if  the  plaintiff's  injury  hapi>ened  by  reason  of  a  defect  in  the 
road  of  defendants,  which  might  have  been  discovered  and  pee- 
vented  by  a  careful  and  thorough  investigation  thereof  inune- 
diately  after  the  eastern  train  had  passed,  and  before  ihe  traitt 
coming  east  with  the  plaintiff  ran  over  the  same  track  going- 
east,  then  such  accident  must  or  ought  to  be  ascribed  to  the 
negligence  of  the  defendants  or  their  servants.  But  if  the  juzy 
believe  the  accident  did  arise  from  a  hidden  defect  of  the  road*. 
which  no  human  care,  skill,  foresight,  or  careful  and  prior  ecE- 
amination  of  the  road,  at  the  point  where  the  accident  happened, 
could  have  discovered,  and  which  could  not  be  guarded  against 
hy  the  exercise  of  a  sound  judgment  and  a  vigilant  foresight, 
then  the  defendants  are  not  liable.  On  the  other  hand,  if  the 
injury  was  the  result  of  the  slightest  neglect  of  the  defendante 
or  their  servants,  then  they  are  liable  therefor,  unless  the  jury 
further  believe  from  the  evidence  that  the  plaintiff's  act  of 
jumping  from  the  car  was  rash,  and  without  reasonable  grounds 
of  fear  of  injury  by  remaining  in  the  car  any  longer. 

E,  Peck  and  J.  F,  Famaworth,  for  the  appellanta. 

T.  8,  Dickey  and  S.  WUcox,  for  the  appellee. 

By  Court,  Soatbs,  0.  J.  Ab  the  injuiy  happened  at  the  same 
time,  and  the  facts  are  so  much  like  those  in  the  same  plaintiib 
against  L.  H.  Yarwood,  before  us  in  15  HI.  468,  as  to  involve 
the  same  principles  of  law,  we  have  again  carefully  examined 
the  principles  there  laid  down,  and  fully  approve  them,  believ- 
ing them  sustained  by  settled  adjudications  and  text-writers. 
It  is  objected  that  the  doctrine  in  relation  to  the  mutual  m 
gence  of  the  parties  causing  the  injuiy  is  not  applicable  to 
riers  of  passengers  by  railroad,  and  should  not  be  applied  as  in 
that  case.  To  our  mind,  there  is  no  apparent  ground  or  reason 
for  distinction  or  difference.  The  degree  of  responsibility  and 
care  between  goods,  or  inanimate  things,  and  reasonable  beings 
having  volition,  is  found  in  the  difference  between  properly  and 
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penons,  and  is  not  referable  at  all  to  modes  of  oonitisjjianee.  I 
know  of  no  oaae  maling  any  ditriinotion.  Ab  to  the  latter,  Jus- 
tu9e  McLean  well  remarks  in  JdoKinney  v.  Neil,  1  MeLean^fifiO, 
that  **  we  are  anrroimded  with  dangersat  home  and  abtoadyand 
ihej  are  greater  when  we  travel  than  while  we  remain. station* 
aiy.  In  some  modes  of  traveling  these  dangers  are  greater  than 
in  others.  Thej  may  be  greats  on  water  than  on  land;  on  a 
isst  line  of  stages  than  on  a  slow  one;  and  every  passenger  mvst 
make  up  his  mind  to  meet  the  risks  incident  to  the  mode  of 
travel  he  adopts  which  cannot  be  avoided  by  the  utmost  degree 
of  care  and  skill  in  the  preparation  and  management  of  the 
means  of  conveyance.  This  is  the  only  gnaranty  given  by  the 
pioprietor  of  the  line."  If  one  will  tiJce  passage  in  a  balloon, 
he  should  not  espeet  or  require  the  conductor  to  insure  his  life, 
Hmb,  or  safe  passage,  nor  to  do  more  than  exert  the  greatest 
degree  of  care,  with  competent  skill  in  that  mode  of  sailing. 
Nor  can  passengers  l^  steam-power,  either  in  boats  or  on  rail* 
roads,  expect  the  same  degree  of  security  that  they  would  enjoy 
by  wagons,  canal-packets,  or  stage-coaches.  The  degrees  of 
ears,  vigilance,  and  skill  are  the  highest,,  and  the  responsibility 
is  for  the  least  n^lect  known  to  the  law,  short  of  insurance* 
And  these  in  their  application  have  respect  to  the  particular 
mode  of  travel  or  transportation  offered.  The  care,  vigilance, 
and  skill  must  be  adapted  to  the  motive  power  and  means.  A 
servant  well  qualified  to  steer  a  boat  or  manage  a  team  might 
be  totally  unfit  to  manage  steam  or  regulate  the  running  of  a 
boat  or  locomotive.  The  means  should  be  reasonably  adapted 
to  the  end,  and  the  care  and  skill  to  the  use  of  the  means, 
whether  of  one  or  another  mode  of  transportation.  These  dif* 
ferences  we  recognise  as  within  the  rule  of  diligence.  But  while 
the  eare,  skill,  and  diligence  are  judged  of  in  reference  to  what 
is  required  by  the  dangerousness  of  the  particular  mode,  we  can 
see  no  propriety  or  justice  in  relaxing  from  a  proportionate  care 
on  the  part'of  passengers,  according  to  the  increased  hazards  of 
the  mode  of  transportation  adopted  by  them.  This  is  surely 
reasonable,  and  must  continue  to  be  a  reciprocal  duty  to  carriers 
by  raibroads:  BoeMiariafig  v.  2lew  York  A  Erie  B.  B.  Co.,  18 
Barb.  U. 

Upon  the  evidence,  contradictory  as  it  is,  we  shall  not  interfere 
with  the  verdict.  Upon  the  question  of  a  special  passage  in  the 
baggage-car,  the  endence  in  the  case,  unlike  the  case  of  Yarwood 
jwtsued  to,  is  conflicting.  The  jury  were  judges  of  what  was 
bebne  flum^and  they  have  settled  the  facts,  under  instmotions. 
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The  oonduot  and  exclamations  of  passengers  in  the  cars  were 
not  improperly  admitted  as  tending  to  show  how  the  ciroum* 
stances  of  apparent  danger  impressed  every  one,  and,  to  some 
degree,  explain  defendant's  conduct,  and  vindicate  it  from  rash- 
ness and  imprudence  from  undue  alarm.  It  is  impossible  for  a 
witness  to  convey  such  scenes  to  the  mind,  and  their  e£Eect  and 
influence  upon  it.  Such  general  conduct,  with  the  exclamations 
involuntarily  thrown  out  by  appearances  of  imminent  peril,  may 
be  regarded  as  a  part  of  the  res  gestcs  for  this  purpose. 

A  proper  foundation  for  asking  Brewer  for  the  statement  of 
Yarwood  had  been  laid,  by  the  preliminary  question  to  an  an- 
swer of  Yarwood,  for  the  purposes  of  impeachment.  The  matter 
was  relevant  as  tending  to  show  a  contradiction,  and  the  time 
and  place  and  persons  connected  with  the  conversation  or  state- 
ment were  certain  and  specific.  Brewer  was  the  person,  and  it 
was  on  the  cars,  just  before  the  accident.  All  the  prerequisites 
laid  down  by  Mr.  Greenleaf  are  found  in  the  questions  put  to 
and  answered  by  Yarwood:  1  Greenl.  Ev.,  sec.  462.  The  ques- 
tion should  have  been  allowed,  and  answered  by  Brewer. 

The  first  part  of  the  third  instruction  asked  by  plaintiffs  in 
error  we  again  sanction  as  correct,  but  the  latter  part,  we  will 
again  repeat,  as  we  said  in  Oalena  etc,  B,  B,  Co.  v.  Yarwood,  15 
111.  469,  ''  is  too  narrow,  and  does  not  express  the  full  degree  of 
plaintiffs'  liability  as  common  carriers  of  passengers."  We  see 
no  propriety  in  attempting  new  definitions,  or  departing  from 
the  common  and  well-understood  terms  for  expressing  the 
degrees  of  doth  diligence  and  negligence.  When  parties  persist 
in  attempts  to  use  new  and  indefinite  expressions,  we  cannot 
but  be  strongly  impressed  with  the  belief  that  the  usual  ones  do 
not  suit  their  purpose.  The  care  and  diligence  of  ^*  cautious  " 
persons  is  indefinite,  uncertain,  and  no  two  minds  would  agree 
as  to  the  degree  indicated. 

The  fifth,  sixth,  and  seventh  instructions  asked  by  appellants 
were  fair  statements  of  the  law,  and  should  have  been  given. 
Number  four,  given  in  lieu  of  number  seven,  is  too  restrictive. 
It  confines  the  want  of  reasonable  care  to  the  moment  of  the 
accident,  and  excludes  all  consideration  of  a  previous  want  of 
care;  at  least,  so  we  understand  it.  Now,  the  leap  at  the  mo- 
ment taken,  and  under  the  circumstances,  might  have  been  pru- 
dent and  defensible,  and  yet  a  previous  want  of  care,  or  culpa- 
ble  negligence,  may  have  brought  him  into  the  situation  to 
make  it  necessary  and  justifiable.  Previous  acts  of  appellants, 
and  want  of  care,  diligence,  and  skill  in  building,  equipping, 
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numing,  repaizing,  and  operating  the  road  up  to  the  moment 
of  the  accident,  so  &ir  as  they  tended  to  show  culpable  negli- 
gence in  the  alleged  injury,  were  proper  subjects  of  inquiry, 
and  might  be  embraced  within  instructions.  So,  in  like  man- 
ner, they  have  a  right  to  show  that  the  injury  was  the  conse- 
quence or  result  of  defendant's  want  of  care  or  culpable  negli- 
gence at  any  time,  or  that  such  negligence  contributed  to  produce 
it.  Suppose  he  should  have  done  an  act  hours  before,  or  miles 
distant  from  the  time  and  place  of  the  injury,  which  contributed 
to  it,  can  this  be  separated  and  excluded  from  our  consideration  ? 
Suppose  he  had  carelessly  placed  articles  upon  the  platforms  of 
the  cars,  liable  to  be  shaken  off  and  across  the  track,  and  they 
were  carelessly  suffered  by  the  serrants  of  the  company  to  re- 
main until  thrown  under  the  wheels,  and  the  cars  be  thrown  off 
the  track  thereby,  would  a  justifiable  leap  after  the  necessity 
occurred  exculpate  his  previous  carelessness,  although  he  might 
show  theirs?  Giving  such  instructions  does  not  depend  upon 
the  sufficiency  of  the  evidence  offered,  but  upon  the  fact  that 
there  is  evidence  tending  to  establish  the  fact  alleged.  Here 
there  was  evidence  to  that  point  in  the  defense,  and  the  court 
should  have  instructed  the  jury  of  its  legal  consequences  upon 
defendant's  rights  in  case  they  believed  such  negligence  proved 
upon  him.  This  was  fully  discussed  and  settled  in  principle  in 
Oalena  etc.  B,  B.  Co.  v.  Yarwood,  15  111.  468,  and  the  Aurora 
Branch  B.  B.  Co.  v.  Orimea,  13  Id.  685.  This  last  case  has  also 
settled  the  principle  contained  in  the  eighth  and  ninth  instruc- 
tions asked,  and  is  fortified  by  the  case  of  Earing  v.  N.  Y.  db  Erie 
B.  B.  Co.,  13  Barb.  14,  and  Moore  v.  Jbbot,  32  Me.  49:  Angell 
on  Carriers,  sec.  556, 557.  These  instructions  were  proper,  and 
should  have  been  given. 

After  a  careful  consideration  of  the  eleventh  and  twelfth  in- 
structions, we  are  unable  to  detect  any  substantial  objection  to 
them,  and  think  they  should  have  been  given. 

The  thirteenth  and  fifteenth  were  proper,  and  should  have 
been  given.  We  think  the  modifications  given  by  the  court  in 
lieu  of  those  asked  have  expressed  too  strong  a  degree  of  care- 
lessness. It  is  enough  in  law,  to  constitute  a  defense,  that  the 
negligence  and  carelessness  caused  or  contributed  to  the  injury 
complained  of.  Where  these  are  shown,  courts  and  juries  can- 
not adjust  their  degrees  and  gauge  their  effects,  nor  will  the  law 
hold  carriers  to  answer  for  all  the  lower  degrees,  until  they 
amount  to  rashness  and  recklessness.    This  would  add  to  the 
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highest  degree  of  care  imposed  by  l«w  upon  carritrs  on  wddi* 
tional  responsibility  for  the  negligence  and  carelessness  of  pas* 
sengers  short  of  gross  negligence.  Bat  such  is  not  the  law/and 
we  cannot  sanction  instructions  so  stating  it;  nor  shall  we  here- 
undertake  to  say  how  slight  a  degree  will  destroy  the  right  of 
reparation. 

The  ninth,  giren  in  lieu  of  the  sixteenth  asked,  was  proper. 

The  sixteenth  belongs  to  a  class  condemned  by  this  court  in 
Chdena  etc.  R.  R.  Co.  ▼.  Tarwood^  16  111.  468,  and  is  properiy 
modified  in  No.  21. 

The  seventeeth  and  nineteenth  should  have  been  giren.  Th^ 
eighteenth  was  properly  modified. 

The  degrees  of  care  of  the  plaintiffs,  and  negligence  of  de- 
fendant, as  presented  in  the  nintii  and  tenth  instructions  gxren 
for  defendant  here,  are  not  accurately  presented.  The ''  utmoei 
possible  care,"  and  '^  slightest  neglect,'*  are  Buperlative  temiB, 
unsafe  and  improper  to  be  indulged  in,  as  expressive  of  the  re- 
quirements of  the  law,  while  it  requires,  at  the  same  time,  the 
highest  degree  of  the  one,  and  charges  for  slight  neglect.  So 
for  the  other  party,  prudence,  **  simply  such  as  ordinaiy  men 
usually  exercise,"  is  yery  indefinite,  uxd  may  fix  no  rule  or 
standard  at  all  in  law. 

As  the  cause  must  be  again  tried,  we  hate  examined  and  die- 
oussed  these  instructions  in  detail,  numerous  as  they  are,  in  the 
sincere  hope  to  present  what  we  regard  as  the  settled  prinoiplee 
of  law  applicable  to  such  injuries. 

We  can  but  think  the  principles  all  plain,  and  easily  to  be 
understood,  as  laid  down  in  the  decisions  of  courts;  and  ff 
these  were  plainly  and  fairly  drawn  out  into  instructions,  with- 
out embellishments  of  superlatiyes,  or  garnishment  of  par- 
tial statements  of  facts,  juries  would  easily  comprehend  the 
mutual  duties  and  liabilities  of  the  parties,  and  adjust  their 
rights. 

Carriers  of  passengers  are  not  insurers  of  life,  limb,  or  against 
loss,  damage,  or  injury,  as  carriers  of  goods  are,  except  for  acta 
of  Providence  or  tiie  public  enemy;  but  they  are  required  to 
use  the  highest  degree  of  care,  diligence,  vigilance,  and  skill  in 
the  selection  of  materials,  construction  of  thdr  vehicles,  and 
other  means  of  transportation,  and  for  tiieir  conduct  and  man- 
agement, repairs  and  preservation  of  them,  with  a  view  to  the 
comfort,  safety,  and  transportation  of  'passengers  and  Iheir  bag- 
gage; and  they  are  liable  for  slight  Hegletst,  or  carelessness  in 
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«ij  of  these  partdcalars,  qualified,  however,  hj  the  leeiprooel 
dufy  of  the  passenger  that  his  want  of  ordinaiy  care  does  not 
OBOse  or  contribate  to  produce  the  injury. 

Judgment  xeyersed,  and  cause  remanded  for  new  izial. 

Judgment  reversed. 

Skdchzb,  J.    I  am  unable  to  concur  in  all  the  conclusions  and 
reasoning  of  the  foregoing  opinion. 


CoMif ON  Cabbixbs  or  Pabsikgsbs  abx  BouiTD  TO  BziBoiss  HioHxav  Di- 
or Cabb,  Tigikme,  and  ikill,  and  are  liaUe  for  the  tlightert  negUgnot: 
^BOemoaier  v.  Jfotfuon^fr  /.  B.  R.  Co.,  61  Am.  Deo.  101,  note  100,  when 
^theroaeee  are  oolleoted;  CkkagoAM,  B.  B.  Co.  ▼.  PoteMs,  Id.  06;  Keokuk 
Ji,L.P.  OxT.  3Vve,  88  m.  614^  atmg  the  piineipal  caee. 

CkmnoBimMtv  NssLtoana  ov  PLAranrr 's  Past  Dbtbats  ms  Riobt  to 
BaoovsR:  See  Mureh  ▼.  Conewrd  B,  B.  Corp.,  61  An.  Deo.  681,  note  642, 
whereother  oaaeeamooUeeted;  Clueeigo  Akf^B.  B.  Co.  ▼•  PmteMm,  Id.  65; 
DamunU  ▼.  Kew  (Means  ds  C.  B.  B.  Co.,  Id.  214»  note  217;  Oalena  dt  C.  U. 
B.  B.  Co*  Y.  Jaeoba^  20  lit  480;  Chioago,  B.  db  Q.  B.  B.  Co.  t.  Htamrd,  26  Id. 
886;  Lake  Short  A  M.  8.  B.  B.  Co.  ▼.  MUUr,  25  Mioh.  282,  all  dtiiig  the 
Cpncipal  case. 

Cabbikbs  ov  PAaaBKOSBS  B¥  Baxlboad  abs  not  Ixsubbbs  of  the  livee  and 
lifflhe  of  their  paweagere:  See  Peter$  t.  BifUmde,  58  Am.  Deo.  746;  note  to 
InQoUeY.  BUU^iZU.  855;  BoUnad  Co.  ▼.  HoUonn,  53  Tex.  53,  citing  the 
pincipal  caee*. 

Rbootsbt  voa  Ixjuxr  whiu  Both  Pabsim  NaeuoxirT:  See  Trow  t. 
Vemumi  C.  B»  B*  Co.,  58  Am.  Dec  101,  note  100,  where  a  lacge  nomher  of 
ouee  are  collected.  In  Chicago  A  A.  B.  B.  Co.  y.  Oretmer^  46  III  83,  the 
principal  case  ia  cited  to  the  point  that  a  plaintifiE^  in  order  to  reooYer  damagea^ 
most  ahow  that  hia  own  negligence  or  miaoondnct  did  not  concur  in  producing 
the  injaiy  complained  of.  And  in  Chicago,  B.  dt  Q.  B.  B.  Co,  y.  ffamard,  26 
Id.  886,  it  ia  aaid,  citing  the  principal  caae,  that  the  harden  of  proof  ia  on  the 
plaintiff  to  ahow  that  he  waa,  at  the  time  the  injary  happened,  exercising  ordi- 
nary care  and  diligence.  Bat  where  the  defendant  haa  been  gnUty  of  negli- 
ganoe,  and  the  plaintiff  haaahown  all  the  care  and  akill  that  ooold  be  expected 
of  men  of  ordinary  pmdenoe  in  like  oiroamatanoee,  the  plaintiff  ia  entitled  te 
leooYer:  Courmn  y.  My,  37  Id.  340,  citing  the  principal  caae. 

Whxrb  Pabty  Ivjubbd  ia  Aldnb  m  Fauia  Ha  oannot  Biooyeb:  8t. 
LohU,  a.  4L  T.  H.  B.  B.  Co.  y.  Manly,  58  Dl.  306;  Chicago,  B.  dt  Q.  B.  B.  Co. 
Y.  Van  Patten,  64  Id.  516,  both  dting  tiie  principal  caae. 

PAnnroaB  Taku  All  Hibks  Ivokdkht  to  Mods  or  Trayil  and  the 
ehaiaoter  of  the  means  of  oonteyanee  whioh  he  aekoti,  and  the  party  fumiah- 
ing  the  conYeyanoe  ia  only  reqnired  to  ad^  the  proper  caee,  Yigilanoe,  and 
akill  to  that  particular  meana:  CMeago,  B.  dt  Q.  B.  B.  Co.  y.  Hauard,  26  IlL 
881,  citing  the  principal  caae. 

Baiiaoad  Ck)MPAirr  is  vot  Boi7in>  to  Casrt  Pabsekgbb  in  Caboosb  of 
a  freight  train,  bat  if  it  does  raceiYe  and  andertake  to  carry  him  there,  it  will 
be  bound  by  all  the  obUgationa  of  a  oomm<m  carrier  of  paaaeiigew  opona  r^* 
«kr  paaaenger  train:  OMo  S  M.  B.  W.  Co.  y.  DkUkmn,  50  Ind.  S28,  citing 
the  principal 
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pABsnroEB  RiBXNO  IN  Bagoags*gab:    See  note  to  Ingatti  ^.  BUU,  4S 
Am.  Beo.  366. 

Imfbachmbht  of  W1TMI88  BT  Pboof  of  Cont&adictobt  Btultemmktb 
mide  by  him:  See  Wrighi  v.  HkU,  60  Am.  Deo.  687»  note  608^  where  other 

»re  collected. 


Rtan  v.  Dunlap. 

[17  iLuaou,  40.] 
MOBTQAOBB  HAT  Do  SuCH  A0X8  IH    RXSPBCT  TO  MOBTOAOB  DiBT  AS  mmj 

nsiudly  be  done  In  relation  to  money  traneactlons,  verbftUy  or  by  writ* 
ing,  without  regard  to  the  mortgage  aecnrity. 

liOSTOAOB  IS    DiaOHABOED  BT  VbBBAL  OB  WbITXXN    DiaOWABOB  OF  DXBf 

BT  PATMBNTy  withoat  a  release  or  latisfaotion  entered  npon  the  mort- 
gage itBelf  or  in  the  margin  of  the  record. 

Patmbmt  ix>bs  hot  Imfobt  Bbuyebt  of  Monet;  it  may  be  made  in  profH 
erty  or  other  secorities. 

Bank  &a8  Poweb  to  Disohabob  Debt  and  Mobtoaoe,  and  Taxb  An- 
OTHEB  IN  Patmbnt,  nndcT  an  act  which  provides  that  it  shall  not 
exercise  the  osnal  banking  powers,  bnt  shall  *'  confine  all  its  operatioiis 
to  winding  up  its  affiurs,  collecting  and  seenring  its  debts,  paying  the 
debts  of  the  bank,  selling  its  real  and  personal  estate,"  etc. 

OoBPOBATioNS  ABE  Held  TO  Pbbsumed  ob  Iufued  AoENOiBa,  anthority^ 
and  instruction,  to  those  who  are  held  out  or  permitted  to  act  for  them 
in  their  nsoal  course  of  dealing  within  their  charter  powers,  when  not 
controlled  specially  by  its  provisions,  the  by-laws,  or  the  nature  and 
character  of  the  contract,  or  the  subject-matter  of  it. 

Cabhtek  of  Bank  mat  Release  Debt  and  Mobtoaoe  Dxtb  Bank  by  virtue 
of  his  general  authority  and  the  custom  and  practice  of  the  bank. 

Bills  to  foreclose  mortgages  by  Dtmlap  and  Fellows,  sepa- 
rately, in  which  the  surviving  assignee  of  the  Bank  of  lUinoifl 
was  made  a  party  defendant.  The  question  of  the  priority  of 
mortgage  liens  is  involved.  Stickney,  the  owner  of  the  prem- 
ises, mortgaged  them  to  the  bank  in  February,  1840,  and  after- 
wards made  a  conveyance  to  one  Gatewood.  Gatewood,  in 
turn,  mortgaged  the  same  property  to  Dunlap;  and  later  made 
a  second  mortgage,  which  was  assigned  to  Fellows.  In  August, 
1843,  Gatewood  executed  and  deliYered  to  the  bank,  of  which 
Dunlap  was  then  president  and  Gatewood  a  director,  his  note 
for  the  amount  then  due  on  the  Stickney  mortgage;  mortgaged 
the  same  lots  and  other  property  to  secure  the  same;  and 
received  Stickney's  note  with  an  indorsement  thereon  signed  by 
the  bank  cashier,  to  the  effect  that  it  had  been  paid;  and  on  the 
same  day  the  cashier  entered  satisfaction  on  the  records  of  the 
Stickney  mortgage.    Previously  to  this,  however,  the  bank  had 
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azeonted  to  one  Caldwell  a  power  of  attorney  to  release  mort- 
gages when  satisfied.  These  Tarions  instruments  were  all  duly 
recorded.  The  evidence  of  certain  of  the  directors,  and  the 
entries  in  the  books  of  the  bank,  tended  to  show  that  a  substi- 
tution for  the  Stickney  mortgage  and  its  release  had  been  or- 
dered. In  February,  1843,  an  act  had  been  passed  by  the 
legislature  suspending  the  banking  powers  of  the  bank,  and 
declaring  that  the  bank  should  go  into  liquidation;  and  in 
1845  it  was  enacted  that  the  efftots  of  the  bank  should  be 
▼eeted  in  assignees,  the  surrivor  of  which  is  now  the  plaintiff  in 
error.  The  sale  of  the  property  in  controyersy  and  a  division 
of  the  proceeds  was  decreed,  without  any  recognition  of  the 
assignee's  priority  by  virtue  of  the  Stickney  mortgage  of  1840, 

W,  Thomas,  for  the  plaintiff  in  error. 

8.  8,  MdrshdU  and  B,  5.  Nelson,  for  the  defendants  in  error. 

By  Court,  Soatbs,  C.  J.  The  only  question  presented  is 
simply  one  of  priority  of  mortgage  lien.  But  its  solution  in- 
volves two  other  questions:  1.  Whether  the  mortgage  under 
which  plaintiff  claims  that  priority  was  paid  and  discharged;  2. 
The  powers  of  the  board  of  directors  and  cashier  to  discharge  it, 
in  the  manner  shown  by  the  record. 

We  are  of  opinion  with  the  defendants  upon  all  these  ques- 
tions, and  will  state  some  of  the  pxinciples  and  reasons  which 
we  think  support  that  conclusion. 

The  mortgage  debt  is  the  principal  thing,  and  the  mortgage  a 
mere  incident  of  it:  Coffing  v.  Ihylor,  16  HI.  472;  Warner  v. 
Edm,  1  Gilm.  231;  1  Hilliard  on  Mortgages,  o.  11,  pp.  163, 164; 

1  Hilliard  on  Beal  Prop.,  c.  33,  pp.  418,  419,  Martin  v.  Mowlin, 

2  Burr.  969. 

The  mortgagee,  and  his  agents  and  servants,  may  deal  with 
and  do  such  acts  in  respect  to  such  debt  as  may  be  usually  doni 
in  relation  to  money  transactions,  verbally  or  by  writing,  with- 
out regard  to  the  mortgage  securify.  A  transfer  of  the  debt  by 
assignment,  or  delivery  of  the  note,  would  generally  cany  the 
mortgage  in  equiiy ,  and  payment  would  discharge  the  mortgage 
lien.  The  necessity  of  acting  under  seal  in  relation  to  such  a 
debt  depends  upon  the  nature  of  the  act,  as  affecting  the  mort- 
gage security  or  the  title  to  the  land  by  assignment  or  release 
of  the  mortgage  security.  And  this  would  be  equally  the  case 
vrith  individuals  as  with  corporations.  But  so  far  as  power  and 
mode  of  action  is  concerned  in  transferring  or  collecting  the 
debt  or  the  note  given  for  it,  I  know  of  no  difference  between 
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oneseoared  by  mortgage  and  one  not  so  seoared.  Itstmmifieror 
payment  is  a  mere  question  of  fact  and  intention  as  if  no 
mortgage  existed,  and  the  roles  of  law  and  evidence  and  the 
power  of  the  parties  the  same.  Its  existence  might  assist  in 
explaining  and  ascertaining  their  intention  as  eridenced  by  paiv 
ticular  acts,  bat  cannot  Tary  or  control  their  power  or  mode  of 
'dealing  with  or  settling  the  debt.  A  formal  release  of  this  mort- 
gage should  be  under  seal,  but  such  a  release  would  not  dis- 
ehaige  the  debt.  On  the  contrary ,  a  yerbal  or  written  discharge 
of  the  debt,  by  its  payment  in  money,  property,  or  other  seouzi- 
ties,  would  discharge  the  mortgage,  and  witiiout  a  release  or 
satisfaction  entered  upon  the  mortgage  itself  or  the  margin  of 
the  record,  as  provided  by  the  revised  statutes,  page  110,  section 
87.  The  provision  is  made  for  the  protection  of  mortgagees  and 
others,  by  the  recording  and  preservation  of  evidence  of  satisfac- 
tion of  it  on  the  same  public  record;  and  not  as  prescribing  a 
rule  of  evidence. 

What,  then,  may  be  alleged  and  sustained  as  payment?  It  is 
not  a  technical  t^rm  importing  the  delivery  of  money.  It  may 
be  made  in  property  or  other  securities.  It  is  a  question  of  fiuai, 
of  the  meaning  and  intention  of  the  parties.  The  proofs  hers 
leave  no  question  of  the  intention.  It  was  Stickney,  not  G(at6- 
wood,  who  owed  and  was  bound  to  the  bank  for  this  debt. 
Gatewood,  it  is  true,  had  purchased  subject  to  the  bank  lian, 
but  he  owed  the  bank  nothing  on  it;  he  was  bound  to  Stickney, 
not  the  bank.  Stickney  desired  to  be  released  by  payment  of 
his  debt  to  the  bank.  The  bank  proposed  to  release  Sticknqr  if 
Gatewood  would  give  his  note  for  the  debt  and  interest  due 
from  Stickney,  with  a  mortgage  on  the  same  and  other  propertj. 
This  was  agreed  to  and  done,  and  Stickney's  notes  and  mort- 
gage receipted  and  delivered  up  to  him,  and  satisfaction  entered 
on  the  margin  of  its  record  in  the  recorder's  office  by  the  cashier 
of  the  bank.* 

The  entries  in  the  books  of  the  bank  and  two  of  its  dixeotoxa 
prove  the  intention  to  comport  with  these  acts,  as  a  total  dis- 
charge of  Stickney's  debt,  without  any  reservation  of  the  mort- 
gage security  to  meet  Gatewood's  new  liability  secured  by  ids 
mortgage  of  the  same  and  other  property. 

It  would  require  an  express  agreement  to  rebut  such  dear 
proof  of  payment.  The  doctrine  of  the  mere  renewal  of  mort- 
gage notes  by  the  mortgagor  or  others,  continuing  under  the 
mortgage  security,  is  no  answer  to  such  facts  as  these. 

I  need  not  review  the  various  cases  of  payment  by  giving 
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higher  or  other  Becorities  hy  the  debtor,  or  the  billB  or  notee 
of  third  persons.  A  satislactoiy  sommaiy  will  be  found  in 
2  Qreenl.  Ey.,  sees.  51&-523y  and  well  sustained  by  the  ref- 
erences: Wiseman  y.  Lyman^  7  Mass.  286;  Ildey  v.  Jetoett,  2 
Met.  168;  AUard  v.  Lane,  18  Me.  9;  Ibwler  v.  Bush,  21  Pick. 
230;  Clark  y.  Finney,  6  Cow.  801;  Hadbck  y.  Bulfinoh,  31  Me. 
246;  New  York  State  Bank  y.  Fleicher,  5  Wend.  85;  Hilliard  on 
Mortgages,  806, 307,  and  notes  310,  par.  12;  Arnold  y.  Gamp,  12 
Johns.  409;  Barnes  y.  Camack,  1  Barb.  892.  There  is  no  proof  of 
bad  faith  or  false  representations.  If  there  was  any  mistake  in 
canceling  a  prior  and  taking  a  junior  lien  to  other  incumbranoes, 
it  was  the  fault  and  carelessness  of  the  bank  in  not  examining 
the  records  and  title.  They  shall  not  be  beard  to  allege  this  to 
the  prejudice  of  Stickney  and  Gatewood. 

The  remaining  question  is  as  to  the  powers  of  the  bank  or 
agents  and  officers  of  the  bank  to  make  this  agreement  and  can- 
cellation of  one  debt  and  mortgage  and  take  another  in  payment. 
It  is  needless  to  discuss  the  general  doctrine  which  confines  cor- 
porations strictly  within  the  delegated  powers,  and  to  the  oV 
jects  and  means  within  the  charter. 

The  general  powers  of  the  bank  for  further  transactions  of 
general  banking  were  suspended  by  the  act  of  the  twenty-fifth  of 
February,  1843,  which  dechired  that  the  bank  should  go  into 
liquidation  within  thirty  days  from  that  date:  Acts  1843,  p.  82, 
sec.  6.  The  seventh  section  declares  that  the  bank  should  not 
exercise  the  usual  banking  powers,  but  should  *'  confine  all  its 
operations  to  winding  up  its  affiurs,  collecting  and  securing  its 
debts,  paying  the  debts  of  the  bank,  selling  its  real  and  per- 
sonal estate,  issuing  the  certificates  for  balances  proyided  for 
in  the  sixth  section  of  this  act,  and  to  renewing  the  notes  of  its 
debtors  from  time  to  time,  upon  the  payment  of  one*fifth  part 
each  time,  and  to  suing  and  being  sued  in  relation  to  all  its 
dealings,*'  for  which  purpose  alone  its  powers  and  charter  were 
continued  for  a  limited  time.  There  were  other  specific  direo- 
tions  and  details  for  the  same  object. 

This  act  seems  to  be  now  construed  as  conyerting  the  direo- 
tois  and  officers  of  the  bank  into  trustees  of  creditors  and  stock- 
holders. I  do  not  so  regard  it.  They  were  no  more  of  that 
character  after  this  act,  in  the  exercise  of  the  powers  limited  by 
it,  than  before,  in  the  full  exercise  of  their  charter  powers. 
They  were  still  in  the  management  of  their  own  affairs  for  the 
purposes  of  settling  their  business.  What  they  had  power  left 
to  do  was  done  in  the  same  character,  though  for  a  single  object^ 
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as  the  like  acts  before  the  restriction.  The  chazaeier  of  those 
who  managed  the  settlement  of  the  affairs  of  the  bank  was 
changed  fully  bjthe  act  of  1845,  when  assignees  were  appointed 
in  the  nature  of  receiyers  of  the  effects  of  the  bank. 

It  is  true,  it  appears  by  the  evidence  that  a  loan  of  money  was 
a  part  of  this  particular  transaction  for  change  of  debtors  and 
securities,  and  which  they  had  no  power  to  make.  But  they 
had  power  to  make  the  arrangement  to  secure  the  debt  by  tak- 
ing the  note  and  mortgage  of  one  for  the  debt,  note,  and  mort- 
gage of  another.  And  in  doing  so,  to  exercise  their  own  best 
judgment  of  their  interest.  Circumstances  and  facts,  known 
and  apparent  to  them,  dictated  the  policy  and  prudence  of  this 
arrangement.  They  acted  very  negligently  in  not  examining  the 
title,  it  is  true;  but  there  is  no  proof  of  fraud,  design,  or  over- 
reaching in  any  one  concerned,  nor  of  any  bad  faith  in  Dunlap, 
who,  though  president,  was  not  personally  concerned  as  such, 
or  present,  or  knowing  of  this  transaction  when  made.  The 
principles  and  doctrines  contended  for  would  render  banking 
and  other  corporate  acts  of  like  general  business  transactions 
wholly  impracticable.  Nor  do  we  recognize  the  current  of 
authorities  at  this  day  as  sanctioning  the  ancient  strictness 
which  required  corporations  to  act  in  most  important  transac- 
tions by  seal  and  in  vmting.  In  the  varied  and  multiplied 
transactions  of  banking,  manufacturing,  railroad,  municipal,  and 
other  corporations,  it  vrill  be  found  impossible  to  provide  their 
agents  vrith  written  or  even  express  verbal  powers  and  instmo- 
tions  for  all  their  acts  on  behalf  of  their  principals,  or  for  those 
dealing  with  them,  to  wait  to  inspect  such  evidences  of  authority. 

To  a  veiy  great  extent,  like  individuals  who  act  through 
agents  and  servants,  these  corporations  are  held  to  presumed  or 
implied  agencies,  authority,  and  instruction,  to  those  who  are 
held  out  or  permitted  to  act  for  them  in  their  usual  course  of 
dealing  within  their  charter  powers,  when  not  controlled  spe- 
cially by  its  provisions,  the  by-laws,  or  the  nature  and  character 
of  the  contract  or  the  subject-matter  of  it:  Angell  &  Ames  on 
Ooip.  268-304;  Paley  on  Agency,  pp.  310-312,  sec.  2;  Stoiy  on 
Agency,  sees.  62-56,  and  notes. 

Although  the  English  rule  has  not  been  relaxed  to  the  same 
degree  in  this  respect  as  the  American,  yet  the  courts  have  con- 
formed to  the  wants  and  necessities  of  didly  business  tninsaotiona 
in  a  very  great  degree:  Beverley  v.  Lincoln  Cfas  JUghi  and  Coke 
Co.,  6  Ad.  &  El.  829;  Church  v.  Imperial  Oas  Light  and  Coke 
Co.,  Id.  846;  Mayor  etc.  of  Ludlow  v.  Charlton,  6  Mee.  &  W.  815. 


Nov.  1855.]  Rtan  v.  Dunlap.  S89 


The  cashier  is  necessarily  the  general  i^ent  of  the  bank  in 
dealings  with  customers  in  money,  notes,  and  bills — the  receipt, 
deposit,  transfer,  and  payments  of  them.  It  is  indispensable  to 
the  interests  of  the  corporation,  and  necessary  to  the  protec- 
tion and  securiiy  of  customers,  that  he  should  exercise  these 
powers,  and  that  his  acts  should  bind  his  employees:  Angell  & 
Ames  on  Oorp.  293, 297;  Story  on  Agency,  sees.  92-97, 114, 115. 

The  cashier  acted,  in  this  instance^  within  the  general  scope 
of  his  authority  in  indorsing  receipts  for  payment  upon  the 
note,  mortgage,  and  record,  as  evidence  of  the  agreement  and 
discharge  between  the  directors  and  Stickney,  and  in  delivering 
them  up  as  paid.  Proof  is  made  that  he  had  been  in  the  habit 
of  entering  satisfaction  of  mortgages  in  the  mortgage  record  for 
four  years  previous.  The  power  of  attorney  to  Caldwell  to  do 
the  same  is  no  revocation  of  this  authority  in  the  cashier. 

We  do  not  think  the  objection  sustainable,  that  the  transaction 
is  not  proved  by  minutes  of  the  proceedings  of  the  board.  The 
agreement  may  be  shown  by  parol  when  no  minute  was  made  or 
kept;  and  that,  although  no  formal  meeting  of  the  directory  was 
had  for  the  purpose.  The  transaction  was  known  to  them;  they 
acquiesced  in  and  acted  upon  it. 

We  are  of  opinion  the  mortgage  and  notes  of  Stickney  to  the 
bank  were  paid  and  discharged;  and  the  assignee  is  not  entiUed 
to  revive  the  mortgage  as  a  prior  lien. 

Decree  is  affirmed. 

Decree  affirmed. 


Patmsnt  OB  Rblbasb  of  Mobtgaob  Debt  Dthchabom  ob  Exmr- 
euiSHVS  MoBTOAOS:  Vo$e  v.  Handy,  11  Am.  Deo.  101;  Jaekttm  v.  8tael> 
Aoiiw,  13  Id.  514;  Breehtnridg^i  Heir§  v.  Omuiby,  19  Id.  71;  Smiik  v.  DureU, 
41  Id.  732;  Woift  ▼.  i)oe  tx  dem.  Dowell,  51  Id.  147;  JHead  v.  York,  67  Id. 
467.  and  note;  and  tee  Smiih  ▼.  Stanley,  58  Id.  771. 

BXLXASB  OV  MOBTOAOB  DkBT  NSXD  NOT  BK  CKBBB  SbAL:  LucoB  V.  ffaT' 

ria,  20  111.  109;  Vanaant  v.  AUman,  23  Id.  33;  White  ▼.  Walker,  31  Id.  434| 
lUinoie  Central  JL  B.  ▼.  Head,  37  Id.  48;  all  dting  the  principal  case  to  this 
point. 

Patmkkt  mat  bb  Madb  in  Pbopkbtt  ob  Sboubitibs:  Raleton  v.  Wood, 
58  Am.  Deo.  604,  and  note;  see  also  ManvUlt  ▼.  Oay,  60  Id.  379;  but  see 
OnOcJ^fiM  ▼.  RMne,  42  Id.  417,  and  note,  as  to  when  payment  can  only  be 
Blade  in  money. 

COBFOBATIONfl,  WHXN  BOUND  BT  ACTS    OV    AOXNTS  UNDEB    IbIPUBD  Au- 

THOBiTT:  MeHedge  t.  Boston  Iron  Co,,  51  Am.  Deo.  59,  and  prior  cases  in 
note;  Ohio  Lyfe  Ins,  A  T.  Co.  t.  Merchant  In$.  <£r  T.  Co,,  53  Id.  742.  The 
ordinary  afiairs  of  a  corporation,  snch  as  castom  or  necessity  has  imposed 
upon  the  preeident,  may  be  performed  by  him  without  special  or  express  au- 
thority: Chicago  etc.  B,  B,  ▼.  Coleman,  18  DL  299;  and  where  an  instrumenti 
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andertakiikg  for  th«  deliveiy  of  penooal  property  on  the  Ofder  of  a  oorpor«> 
tion,  was  aMigiied  by  its  president^  in  the  absence  of  proof  to  the  oontraiy 
it  mast  be  presumed  that  the  president  had  authority  to  make  the  tranafert 
Mo9er  V,  Kreigh,  49  Id.  86;  the  prindpal  case  being  cited  to  these  points. 

Gabhikb's  Powxba,  Gsnkrallt:  See  LeggeU  ▼.  If.  J,  Ufg.  eic  Co.,  9 
Am.  Deo.  728,  and  note;  EvereU  v.  United  Siaies,  30  Id.  584;  Farrar  v.  Oil- 
flum,  36  Id.  766;  JSWot  v.  Abbot,  37  Id.  227;  MerchaiUt^  Bank  ▼.  Marim 
Beui,  43  Id.  300;  Merchants*  Bank  v.  Central  Bank,  44  Id.  665;  State  v.  Oom^ 
merekd  Bank,  45  Id.  280;  Merehanta'  Bank  y.  BcmOs,  60  Id.  304. 

The  PBDfCiPAL  CASK  WAS  ALSO  oiTKD  in  Moore  v.  TUman^  35  HL  314, 
to  the  point  that  at  the  hearing  of  a  snit  in  equity  for  the  foreclosure  of  a 
mortgsge,  if  the  sum  due  thereon  is  not  admitted,  the  note  or  other  wrlllsu 
evidence  of  the  debt  secured  should  be  produced,  or  its  non*prodnction  ao- 
oonnted  for;  and  in  BartUtt  t.  Board  qf  Education,  59  Id.  369,  aa  holding 
that  parol  evidence  was  admissible  to  prove  a  vote  of  the  directors  of  a  bank 
to  accept  one  security  in  place  of  another,  where  no  record  had  been  made  d 
the  vote;  and  it  was  consequently  held  in  the  case  at  bar  that  the  approval 
of  an  oflloial  bond  to  a  board  of  education  mi£^  be  shown  by  pacoL 
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ri7  iLuoffon,  las,} 

Bill  to  Quibt  Tttlb  is  not  Maiittainablb  bt  Holdxb  ov  Iaoal  Titu 
OUT  OF  Possession,  as  a  general  rule;  although  the  reason  of  this  doc- 
trine would  not  embrace  mere  equitable  titles  which  oonld  not  be  asserted 
at  law. 

Posthumous  Ckild  Takes  bt  BnoBirr,  at  all  events  under  the  Illinoia 
statute  of  wills,  the  same  as  if  he  had  been  bom  during  the  life-tune  of 
the  intestate. 

Hub  is  Owkeb  of  Lands  of  Intestate  in  niinois,  and  is  entitled  to  the 
rents  and  profits  thereof,  although  they  are  subject  to  the  payment  d 
debts,  and  may  be  divested  by  decree  and  sale  of  the  administrator. 

Administbatob  Takes  No  Estate,  Title,  ob  Ihtkbest  nc  iNTSSTAXBli 
Bbaltt,  in  Illinois,  but  simply  a  power. 

Administbatob  cannot  Bbino  Possbssobt  ob  Bbal  AffrxoN,  at  law  or  in 
equity,  in  Illinois,  for  the  recovery  or  maintenance  of  possession  or  titles 
or  to  clear  up  and  vindicate  title  from  clouds  from  adverse  claims. 

Bill  by  Dayid  A.  Smith,  admiiustrator  of  the  estate  of  Jerome 
McKee,  sen.,  and  Jerome  McKee,  Jan.,  a  poathmnous  son  of  the 
latter,  to  quiet  title  to  certain  real  estate.  It  appears  from  the 
pleadings  and  proofs  that  the  defendants  McConnell  and  Van- 
syckel,  who  asserted  a  claim  against  the  estate  of  one  Jesse  Mo* 
Eee,  father  of  Jerome  McEee,  sen.,  had  previously  to  the  filing 
of  the  present  bill  filed  a  bill  in  equity  against  the  executor  of 
Jesse  McKee  and  the  heirs  of  Jerome  McKee,  sen.,  who  was 
devisee  under  his  father's  will,  and  who  had  died  intestate,  and 
a  decree  by  default  for  the  sale  of  the  real  estate  in  question 
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iftts  obtained.  The  lands  were  sold  to  McConnell  and  oni 
Abbott,  and  the  sale  was  confirmed,  and  the  pnrchaBers  ordered 
to  have  immediate  possession.  McConnell  afterwards  conveyed 
a  portion  to  the  defendant  Lee.  Jerome  McEee,  Jan.,  was  not 
made  a  party  to  the  suit  by  McConnell  and  Yansyekel,  and. 
alleges  that  the  claim  of  the  latter  against  the  estate  of  Jesse 
McEee  was  groondless  and  nnjust  The  bill  was  dimnifwed 
absolutely  as  to  Smith,  but  without  prejudice  to  McEee. 

i>.  A.  Sndthf  for  the  appellants, 
if.  MiOcrmeU,  for  the  appellees. 

By  Court,  Soatbs,  C.  J.  The  decree  should  be  affirmed.  The 
court  have,  in  JUon  Marine  and  Fire  Insurance  Co.  v.  Buckmcuter^ 
13  HI.  205,  sanctioned  the  doctrine  laid  down  in  Trustees  of 
L.  uisvUle  Y.  Oray^  1  litt.  147,  and  Harris  y.  Smith,  2  Dana,  10, 
tiiat  "  the  holder  of  a  legal  title  not  in  actual  possession  cannot, 
as  a  general  rule,  Tnaintain  a  bill  to  quiet  his  title,  and  to  com- 
pel a  relinquishment  of  adverse  claims:"  Niven  y.  Belknap,  2 
Johns.  573.  "  The  reason  why  the  party  out  of  possession  can- 
not maintain  such  a  bill  is,  that  he  may  bring  an  action  at  law 
to  test  his  titie,  which,  ordinarily,  a  party  in  possession  cannot 
do;  such  a  bill  is  only  entertained  by  a  court  of  equity  because 
the  party  is  not  in  a  position  to  force  the  holder  of,  or  one 
claiming  to  defend  under,  the  adyerse  titie  into  a  court  of  law 
to  contest  its  yalidiiy;  and  this,  as  a  general  rule,  is  the  test  to 
which  a  court  of  equity  will  look  to  determine  whether  the  ne- 
cessity of  the  case  requires  its  interference:''  JUon  Marine  and 
Hre  Insurance  Co,  y.  Btickmaster,  13  HI.  205.  And  the  question 
in  Harris  y.  8mUh,  2  Dana,  10,  was  regarded  as  one  of  juris- 
diction. 

But  the  reason  of  the  rule  as  thus  laid  down  is  applicable  to 
l^gal  titles  in  persons  out  of  possession,  and  would  not  embrace 
mere  equitable  tities  which  could  not  be  asserted  at  law.  Though 
bills  may  be  brought  sometimes  before  establishing  complain- 
ant's rights  at  law,  they  are  entertained  with  great  caution,  eyen 
on  behalf  of  persons  in  possession,  when  there  is  no  such  di»- 
torbance  of  the  right  of  possession  as  will  enable  the  party  to 
maintain  his  action  at  law :  Ihistees  o/LouisviUe  y.  Oray,  1  Litt. 
147;  see  Mayor  of  York  y.  PtUmgUm,  1  Atk.  284;  Lord  IJBnhaim 
y.  Herbert,  2  Id.  484;  Bush  y.  Western,  Free.  Ch.  531. 

This  case  presents  no  such  grounds.  The  heir  is  out  of  pos« 
session  and  the  defendants  in,  and  the  courts  of  law  are  not  only 
open,  but  competent  to  tiy  his  title,  which  is  a  legal  one.   Upon 
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a  recoTezy  hj  him  at  law  under  our  statute  for  bringing  eject- 
ments, under  which  the  real  title  may  be  put  in  issue  and  de- 
termined, no  apparent  ground  of  equitable  jurisdiction  or  inter- 
ference would  remain,  not  even  in  the  shape  of  a  cloud  upon 
.  the  title. 

The  question  inTolved  seems  to  be  one  of  a  simple,  naked 
succession  by  descent  being  cut  off  by  a  decree  and  sale  in  a 
proceeding  in  equity  against  those  alone  who  would  have  been 
heirs  of  the  same  intestate,  had  not  this  posthumous  child  been 
bom,  in  due  time,  together  with  the  executor  of  the  testator, 
from  whom  the  intestate  took  by  devise. 

Our  statute  of  wills,  B.  S.  1845,  p.  547,  sec.  54,  has  expressly 
provided  for  such  a  case,  and  that  they  shall  take  "in  all  re- 
spects as  though  he,  she,  or  they  had  been  bom  in  the  life-time 
of  the  intestate."  An  analogous  statute,  10  &  11  Wm.  m.,  o. 
16,  was  passed  in  England,  providing  that  posthumous  children 
should  take  estates  limited  in  remainder,  under  marriage  or 
other  settlements. 

In  Beeve  v.  Lang,  1  Salk.  227,  the  house  of  lords,  reversing 
the  judgment  of  the  court  of  king's  bench,  held  that  a  posthu- 
mous child  could  take  a  contingent  remainder  limited  under  an 
executoiy  devise  in  a  will.  This  case  was  before  the  statute  of 
William  m.,  and  tradition  gives  us  a  reason  for  omitting  such 
devises  in  the  statute,  that  the  lords  were  unwilling  to  throw 
thereby  a  doubt  upon  the  correctness  of  their  own  decision, 
with  which  the  judges  were  much  dissatisfied,  and  blamed 
the  judge  who  tried  the  cause  for  suffering  a  special  verdict  to 
be  found:  Butler's  note  to  Co.  Lit.  298. 

It  is  said  there  is  no  ground  for  a  distinction  underthe  statute  be- 
tween executory  devises  and  marriage  and  other  settlements :  BulL 
N.  P.  105 ;  and  in  Boe  v.  Quartley,  1 T.  B.  634,  it  seems  to  have  been 
taken  for  granted  that  executoiy  devises  were  within  the  statute. 
This  case,  among  others,  was  cited  and  approved  in  TkeUuawn 
V.  Woodford,  11  Yes.  140,  and  the  courts  sustained  an  execu- 
tory devise  dependent  upon  nine  lives  in  being,  and  the  sur- 
vivor of  them.  And  although  it  was  the  manifest  intention  of 
the  testator  to  prevent  the  alienation  of  the  property  as  lonff 
as  he  could  and  provide  for  an  accumulation  of  rents  ana 
profits  during  the  same  period,  yet  as  much  as  the  law  abhors 
perpetuities — and  judges  set  their  faces  against  them — it  was 
held  that  the  period  of  gestation  might  be  counted  as  a  life,  in 
being  both  at  the  beginning  and  at  the  end  of  the  nine  lives, 
thus  doubling  the  period  of  gestation,  and  treating  each  child 
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en  ventre  sa  mere  at  the  beginning  and  at  the  end  of  the 
npon  vhich  the  executozy  limitation  depended  for  veeting,  as  a 
life  in  being,  sufficient  to  sustain  it.  Many  decisions  axe  re- 
Tiewed  in  it,  and  all  of  which  f ollj  sustain  the  position  that 
sQch  a  posthnmous  child  is  not  only  capable  of  taking  himself » 
but  is  such  a  life  in  being  as  will  support  a  contingent  remain- 
der under  an  executory  deyise  by  will  and  a  contingent  remain- 
der limited  by  marriage  or  other  settlements:  See  Love  y.  TFynd- 
ham,  1  Mod.  60;  ScaUerwood  y.  Edge,  1  Salk.  229;  Humberton  y. 
Humberian,  1  P.  Wms.  332;  Sheffidd  y.  I/yrd  Orrery,  8  Atk.  282; 
Ooodtiile  ex  dem,  Oumall  y.  Wood,  Willes,  211;  Bobinaon  y. 
Eardcastle,  2  Bro.  C.  C.  80;  Luddington  y.  Kime,  1  Ld.  Baym. 
207;  Norihey  y.  Strange,  1  P.  Wms.  840;  Burdet  y.  ffopegood.  Id. 
486;  Beale  y.  Beale,  Id.  244;  Wallis  y.  ffodson,  2  Atk.  117;  Bm- 
9et  Y.  Basset,  8  Id.  208;  (hUliver  y.  WickeU,  1  Wils.  106;  Doe 
ex  dem.  Lancashire  y.  Lancashire,  6  T.  B.  49;  Doe  ex  dent, 
Clarke  y.  Clarke,  2  H.  Black.  899;  Long  y.  BlackaU,  8  Yes.  jun. 
486;  S.  0.,  7  T.  B.  100;  Harrison  y.  Harrison,  stated  from 
register  book  for  4  Yes.  888. 

It  is  said  in  Thdlusson  y.  Woodford,  11  Yes.  140,  hj  Baron 
Macdonald,  arguendo,  that  the  rule  is  otherwise  in  case  of 
descent,  and  which  is  strongly  implied  by  our  statute  as  amend- 
atory of  the  common  law;  yet,  whether  we  could  or  not  deriye 
the  rule  from  the  common  law,  which  held  it  criminal  to  destroy 
such  a  life,  we  haye  it  expressly  giyen  by  statute,  and  the  minor 
plaintiff  falls  clearly  within  it.  The  same  rule  was  sustained,  as 
to  deyises,  in  New  York  without  a  statute:  Stedfagi  y.  NicoU,  8 
Johns.  Cas.  18.  The  American  law  is  so  summed  up  by  Mr. 
Billiard,  both  by  descent  and  limitations:  1  Billiard  on  Beal 
Prop.,  c.  46,  p.  621;  see  4  Eenfs  Com.  248. 

It  has  been  held  repeatedly  hj  this  court  that  the  lands  of 
one  dying  intestate  descend  to  the  heir;  and  although  it  is 
subject  to  the  payment  of  debts,  and  may  afterwards  be  diyeeted 
by  decree  and  sale  of  the  administrator,  the  heir  is  neyertheless 
owner,  and  entitled  to  the  rents  and  profits  in  the  mean  time. 
The  administrator,  therefore,  takes  neither  an  estate,  title,  nor 
interest  in  the  realty;  not  eyen  so  much  as  to  make  judgments 
for  debts  against  the  estate  absolutely  binding  by  priyity,  as 
against  the  heir  and  the  land,  on  an  application  to  sell  to  pay 
the  debts:  Stone  y.  Wood,  16  111.  177.  The  administrator,  there- 
fore, takes  a  power,  and  not  an  interest.  No  aigument  sup- 
ported by  analogy  to  settled  principles,  and  no  authority  or 
dsion  was  shown,  which  would  enable  an  administrator  to 
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rapport  any  posseaaozy  or  real  action,  in  law  or  equityy  for  the 
reooTGxy  or  maintenance  of  posaeaaion  or  title,  or  to  dear  ap 
and  vindicate  titie  from  cloada  from  adverae  olaima. 

A  very  forcible  argoment  waa  offered  to  ahow  how  beneficial 
it  might  be  to  ao  change  the  law  aa  tx>  allow  adminiatratora  to  do 
ao,  for  the  purpoae  of  preventing  aacrifioea  by  aelling  under 
auch  circumatancea  of  aoapicion  upon  the  titie,  ainoQ  they  have 
power  to  diapoae  of  the  whole  fee.  The  object  ia  a  worthy  and 
meritorioua  one,  well  calculated  to  promote  the  intereata  of  both 
creditora  and  heira.  And  had  the  heir  filed  hia  bill  to  enjoin  a 
aale  by  the  adminiatrator  at  a  aacrifice  until  he  could  remove 
auch  depreciating  infiuence  with  a  bona  Jide  offer,  with  conven- 
ient apeed  to  do  ao,  a  much  atronger  ground  for  equitable  inter» 
poaition  would  have  been  preaented.  The  law  doea  not  afford 
redreaa,  literally,  aa  broad  aa  ita  theozy  and  maxima.  Eveiy 
poaaible  damnification  ia  not  a  legal  injury.  So  it  waa  held  in 
Bumap  V.  Dennis,  3  Scam.  478,  that  where  a  public  aale  of 
peraonalty  by  an  adminiatrator  waa  prevented  by  threata  to 
proaecute  and  litigate  with  any  peraon  who  ahould  purchaae,  no 
action  waa  maintainable.  The  doctrine  of  alander  of  titie  doea 
not  embrace  peraonalty,  and  adminiatratora  cannot  maintain 
auch  action  in  reapect  of  the  reality.  I  am  of  opinion  that  an 
adminiatrator'a  righta  and  powera  in  thia  reapect  are  no  broads 
than  hia  dutiea,  and  they  are  limited  to  the  aale  of  the  titie  and 
eatate  of  the  inteatate  and  the  due  adminiatration  of  the  pro- 
ceeda. 

Decree  afiormed. 

Sedtneb,  J.,  concurred. 

Bills  to  Quiit  Titli,  whxn  MAnvTAor able:  See  3  Pomeroy's  Eq.  Jar., 
MC.  1306;  bills  of  peace:  Woodtxard  v.  Seely,  50  Am.  Dec  446,  and  note, 
where  the  eabject  iB  discnssed;  Lyerly  ▼.  Wheder,  59  Id.  606;  billa  to  remoT* 
oloade  from  title:  Johmton  ▼.  Cooper,  24  Id.  502,  and  note;  Lyon  v.  HwfU,  46 
Id.  216;  Bank^  y.  Bhans,  48  Id.  734;  Downing  v.  Wherrin,  49  Id.  139..  The 
reason  why  a  party  ont  of  possession,  having  the  legal  title,  cannot  mafntaiii 
a  bill  to  qaiet  title,  is  that  he  may  bring  an  action  at  law  to  test  his  title, 
which,  ordinarily,  a  party  in  possession  cannot  do:  Conutoek  v.  HewMberry, 
66  HL  214,  citing  the  principal  case  to  this  point. 

PosTmrMous  CmLD  Takes  bt  Debgent:  Harper  t.  Archer,  43  Am.  Dee. 
472,  and  note  considering  the  qnestion;  NeUon  v,  Ivermm,  60  Id.  442i 

Heik's  Istebest  AifD  RioHTS  IN  Land  betobe  Admihistbation:  Set 
Hyde  ▼.  Barney,  44  Am.  Dec,  335;  DougUut^s  Lessee  v.  Mcutie,  47  Id.  376] 
Worthy  ▼.  Johnson,  52  Id.  399;  EaeteHing  v.  Blythe,  56  Id.  45;  ^Uk  v.  Non 
vel,  58  Id.  128;  Bvffwd  v.  ffoUiman,  60  Id.  223,  and  notes  to  these  cases. 

Admikistbatob*8  ob  Exeoutob'8  Bight  to  Bbino  Possbssobt  ob  Rea& 
AonOK:  See  HvJbbard  ▼.  Biooart,  23'  Am.  Dec  198,  and  note;  B^fner9  ▼. 
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LmM§  sen,  9(i  Id.  SIZ;  ZeO^  ▼.  OsnlMr,  88  Id.  764;  JfdRirlamil  ▼.  Aonc, 
44  Id.  32S.  An  adminittrator  in  Dlinois  oaanol  muntain  a  bill  to  remoTS 
aa  inoambranoe  or  oload  from  titio  to  laada  of  the  intestate:  R]fcun  y.  Duncan^ 
88  m.  146;  LeMoyne  ▼.  Qtthnby,  70  Id.  403;  Oridley  ▼.  Watmm,  63  Id.  190; 
Skoenate  ▼.  Loekridi^  Id.  507;  Pfte<p«  ▼.  Ftrnkhouier,  30  Id.  405,  406;  Ben- 
meU  ▼.  FFMtoMM*  22  Id.  464;  see  also  McCwmd  y.  Snith,  27  Id.  234;  nor  has 
he  any  power  to  anpport  any  poaseaaory  or  real  action  for  the  recovery  or 
maintenance  fd  poBsesBion  or  title:  Bennett  ▼.  WkUman^  eupra;  his  rights  and 
powen  are  no  broader  than  his  dnties,  and  they  are  limited  to  the  sale  of  the 
title  and  estate  of  the  decedent,  and  the  due  administration  of  the  proceeds: 
Id.;  he  has  no  interest  in  the  realty;  he  most  take  the  estate  as  he  finds  it, 
fod  if  incnmbered,  his  duty  is  to  sell  it,  subject  to  the  incumbrance,  or  not  at 
all:  SdMufain  v,  Johneon^  72  HL  283;  LeMoyne  y.  Quimby,  mipra.  The  prin- 
cipal case  is  cited  to  the  foregoing  points. 


Bbowiong  v.  Citt  of  Springfield. 

(17  ILUMOB,  148.] 
MUSIOIPAL    CklBP0BATI02f  IS    LUSLK  lOB  NSOUQBHOB  IN  NOT    RSPAIBINO 

Strsrb,  where  a  specific  duty  to  repair  is  imposed  and  adequate  powers 
and  means  to  discharge  the  duty  are  proyided. 

AonoH  for  damages.  The  plaintifif  alleged  that  it  was  the  daty 
of  the  defendant  to  keep  a  certain  street  in  repair,  which  duty 
)iad  been  neglected,  and  in  consequence  thereof  the  plaintiff  had 
fallen  and  broken  his  leg.    A  demurrer  was  sustained  by  consent. 

Linooln  and  Hemdon,  for  the  plaintiff  in  error. 

Stuart  and  Edwards,  and  W.  J,  Black,  for  the  defendant  in  error. 

By  Court,  SaA.TES,  0.  J.  The  case  is  one  for  negligence  in  not 
npairing  the  streets;  and  may  be  distinguishable  from  a  case 
for  carelessness,  negligence,  or  unskillfulness  in  the  manner  of 
doing  work  or  Tnaking  repairs.  Parties  might  be  liable  civilly 
for  private  damage  for  the  latter  who  were  not  so  liable  for  the 
foxiner.  Corporations,  like  individuals,  are  liable  for  negligent, 
unskillful  acts  of  their  servants  and  agents  in  the  peif ormance 
of  their  work  in  such  manner  as  to  injure  the  property  of  others. 
Sic  tUere  two  non  alienas  ladas  is  applicable  to  all,  and  should 
aflEord  practical  redress  against  aoertain  class  of  injuries  to  others, 
arising  from  the  manner  in  which  we  enjoy  and  exercise  our 
lights  over  our  own  property.  It  is  broadly  laid  down  and  ap- 
plied in  Mayor  eto,  of  New  York  v.  Bailey,  2  Denio,  439  for  the 
unskillful  and  insufficient  manner  of  building  the  dam  on  Crotoik 
xiver  for  the  water-works  of  the  dty,  though  the  city  had  a  dis- 
oieiion  whether  the  dam  should  be  built.    MsComba  v.  Toi^ii 
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OmiMott  of  Akron,  15  Ohio,  474,  held  a  still  bzoader  rule,  and 
ftoed  the  liability  for  an  injury  to  a  house  from  grading  a  street, 
where  there  was  neither  negligence  nor  malice. 

The  case  of  BvMeU  y.  Men  of  Devon,  2  T.  B.  671,  has  settled 
fliat  the  inhabitants  of  a  connty  are  not  liable  to  a  civil  action 
for  injuries  occasioned  by  want  of  repairs  of  a  bridge;  although 
the  couniy  was  required  to  make  the  repairs.  And  it  was  put 
upon  the  footing  that  the  common  law  afforded  no  remedy  in 
«uch  a  case. 

This  has  since  been  extended  by  decisions  in  this  country  to 
^x>unties,  overseers  of  highways,  commissioners  of  highways, 
«nd  towns;  and  in  the  case  of  RiLSsell  v.  Men  of  Devon  has  been 
invariably  referred  to  to  show  there  was  no  civil  remedy  at  the 
common  law:  Mower  v.  Inhabitants  of  Leicester,  9  Mass.  260  [6 
Am.  Dec.  63];  Riddle  v.  Proprietors  of  Locks  and  Canals  on  Mer* 
rimack  Biver,  7  Id.  169  [5  Am.  Dec.  35];  Famum  v.  Town  of 
Ooncord,  2  N.  H.  392;  Hedges  v.  dmnty  of  Madison,  1  Gilm.  568; 
BarOeU  v.  Crosier,  17  Johns.  449  [8  Am.  Dec.  428];  Morey  t. 
Toum  of  Newfane,  8  Barb.  646. 

These  decisions  are  doubtless  all  correct,  but  the  reason  upon 
which  they  are  founded  is  not  to  be  found  in  case  of  BussM  t. 
Men  of  Devon,  supra.  As  a  general  rule,  at  the  common  law 
ihe  counties  were  charged  with  the  duty  of  repairing  highways 
4md  bridges,  unless  other  parishes,  boroughs,  or  corporate 
txMlies  were  liable  by  prescription  or  statute:  People  ex  reL 
JSoes  V.  Canal  Trustees,  14  HI.  402.  But  this  liability  with  us 
is  one  of  imperfect  obligation,  because  the  duty  is  not  absolute, 
•nor  the  means  of  performing  it  unlimited.  The  county,  to  a 
.great  extent,  exercises  a  discretion  in  building  and  repairing 
•bridges,  and  in  opening  and  discontinuing  highways:  Id. 
Besides  a  want  of  perfect  and  full  powers  in  counties,  super- 
visors, and  other  public  officers  charged  with  these  duties, 
adequate  to  raise  the  necessary  means,  and  a  discretion  to  judge 
of  the  time,  place,  manner,  and  amount  required,  they  are 
corporations  or  quasi  corporations,  and  officers  involuntarily 
charged  with  duties  appertaining  alone  to  the  public,  and  exer- 
<»8e  subordinate  ministerial  functions  in  the  discharge  of  fixed 
and  prescribed  duties.  They  are  criminally  liable,  for  neglect 
t^  information  or  indictment,  to  fine;  and  to  this  only  to  the 
-extent  of  the  means  placed  under  their  control:  Barilett  v. 
Crosier,  17  Johns.  449  [8  Am.  Deo.  428];  People  v.  AdM,  2  Hill 
(N.  T.),  619;  People  v.  Commissioners  of  Highways  of  Hud- 
-eon.  7  Wend.  474;  Morey  v.  Town  of  Keufane^  8  Barb.  646; 
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Barber  t.  I/wmis^  6  Hill,  464;  £ynn  t.  Adams,  2  Ind.  143. 
While  ibis  obligation  is  perfect  with  respect  to  the  duly  pre- 
ecribed,  and  the  liability  criminallj  is  reciprocal  for  its  breach, 
yet  in  the  sense  and  riew  of  a  private  civil  remedy  by  suit  for 
damages  for  its  neglect,  its  obligation  is  imperfect  upon  these 
mere  public  agents  or  officers  vrhenever  the  power  and  means 
are  wanting,  and  the  duty  is  not  clear,  specific,  and  complete. 
I  speak  of  non-feasance,  for  there  might  be  liability  for  mal- 
feasance when  none  would  arise  civilly  for  neglect.  But  this 
class  of  public  agents  and  this  class  of  powers  and  duties  are 
not  to  be  confounded  with  another,  whether  individual  or  co]> 
porate,  possessing  ample  and  full  powers  and  means  and  charged 
with  a  full,  specific,  and  complete  duty.  Such  are  liable  foc 
injuries  arising  from  omissions  of  duty,  and,  like  individuals, 
for  a  careless,  negligent,  and  unskillful  peiformance. 

This  shows  the  true  distinction  between  the  two  classes  of 
cases:  where  the  duty  is  clear,  specific,  and  complete,  but  where 
the  means  may  not  be  adequate;  and  those  cases  where  both  are 
complete.  In  the  former  the  obligation  is  imperfect,  that  is, 
there  is  no  civil  liability;  in  the  latter  there  is  a  perfect  obliga- 
tion and  a  dvil  liability  for  neglect  in  all  cases  of  special  private 
danmge. 

A  short  review  of  cases  of  this  latter  class  may  dear  the 
subject  of  apparent  difficulty  by  confounding  them.  By  im- 
memorial usage  the  corporation  of  Lyme  Regis  were  bound  to 
repair  a  certain  creek,  for  want  of  which  Turner  was  compelled 
''  to  cany  his  com  round  about,''  without  alleging  other  special 
damages.  Held,  that  the  action  would  lie;  *'  it  might  be  the  veiy 
condition  and  terms  of  their  creation  and  charter:''  Mayor  qf 
Lynn  v.  Ikimer,  Cowp.  86.  In  Mayor  etc,  qf  Lyme  Begis  v. 
Eefdey,  1  Bing.  N.  C.  222;  8.  0.,  27  Eng.  Com.  L.  866,  in  the 
house  of  lords,  special  damages  were  laid.  The  action  was  sus- 
tained upon  the  ground  that  the  charter  imposed  the  duty  of 
reparing  the  buildings,  banks,  sea-shores,  and  all  other  mounds 
and  ditches,  the  pier-quay  or  the  cob,  etc.  Certain  farm  rents 
due  from  the  corporation  were  remitted;  liberty  to  dig  stone, 
and  other  means  of  peif orming  the  duties  enjoined,  were  con- 
fexred  upon  the  corporation. 

Parke,  J.,  in  delivering  the  opinion  of  the  judges,  lays  down 
certain  predicates  which  test  the  question,  and  when  they  aU 
exist  the  dvil  action  will  lie :  1.  It  must  appear  that  the  corpora- 
tion is' under  a  legal  obligation  to  repair  the  place  in  question; 
8.  That  such  obligation  is  matter  of  so  general  and  public  con« 
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eem  that  an  indictment  wdold  lie  against  the  ooxpoiation  for 
non-repair;  8.  That  the  place  is  out  of  repair;  and  lastly,  that 
the  plaintiff  has  sustained  some  peculiar  damages  beyond  the 
rest  of  the  subjects. 

The  doubt  arose  upon  the  first  and  second  requisites.  The 
duty  to  repair  arose  as  a  condition  of  the  charter  with  the  privi- 
leges and  means  conferred,  and  which  were  accepted.  Ux>on 
the  same  principle,  in  Huiaon  t.  CiJtyof  New  York,  6  Sandf.  296, 
the  city  was  held  liable  for  damages  occasioned  by  the  non- 
repair of  a  street;  and  in  construing  the  one  hundred  and  sey- 
enty-fifth  section  of  the  general  act  relating  to  the  dty  of  New 
York,  a  phraseology  merely  permissiTe  was  held  to  be  peremp- 
tory in  imposing  the  duty  of  repair:  May(yr  etc.  of  New  York  y. 
Furze,  3  ffill  (N.  Y.),  612. 

This  was  applied  to  the  negligence  of  persons  employed  by 
the  officers  of  the  corporation  in  repairing  sewers,  in  Uoyd 
T.  Mayor  etc.  of  New  York,  6  N.  Y.  869  [55  Am.  Dec.  847]. 
And  again  in  Pennsylyania,  in  PiUebvrgh  y.  Cfrier,  22  Pa. 
St.  68  [60  Am.  Dec.  65],  for  allowing  pig-iron  to  lie  on  the 
wharf  contrary  to  their  own  ordinances,  by  means  of  whick  a 
steamer  was  lost.  The  ciiy  of  Madison  was  made  liable  fox 
damage  done  a  tan-yard,  etc.,  by  the  negligence  or  unskillful- 
ness  of  agents  of  the  city  in  the  construction  of  a  culvert  and 
embankment  across  a  certain  run  or  brook  in  the  public  street: 
Boss  Y.  City  of  Madison,  1  Ind.  281  [48  Am.  Dec.  861].  MbComb% 
y.  Town  Council  of  Akron,  15  Ohio,  474,  is  another  and  strong 
instance  of  liability  for  work  done  in  a  negligent  manner. 

In  Massachusetts,  Maine,  Vermont,  and  New  Ebmpshire,  ex- 
press proyision  is  made  by  statute  for  a  recoyezy  of  ciyil  dam- 
ages: Famum  y.  Ibwn  of  Concord,  2  N.  H,  892;  Brady  y.  City  of 
Lowell,  8  Gush.  124;  Mower  y.  Inhabitants  of  Leicester,  9  Mass. 
250  [6  Am.  Dec.  68];  Cobb  y.  Standish,  14  Me.  198;  Johnson  y. 
Whitefield,  18  Id.  286  [86  Am.  Dec.  721];  Bice  y.  Montpdier,  19 
Yt.  474;  Baxter  y.  Winooshi  Turnpike  Co.,  22  Id.  121  [52  Am. 
Dec.  84].  It  is  true  that  in  this  last  case,  and  in  Mower  y.  Lei* 
cester,  supra,  the  courts  say  that  no  action  lay  at  common  law, 
but  both  youch  BusseU  y.  Men  of  Devon,  supra,  which  does 
not  support  that  position,  but  only  decides  that  the  action  will 
not  lie  against  the  inhabitants  of  the  county.  The  argument 
of  the  court  in  that  case  shows  that  the  action  did  not  lie,  and 
would  not  against  the  county  itself,  had  it  been  a  corporation 
capable  of  being  sued.  But  the  reason  for  it  does  not  appear  to 
be  so  much  the  want  of  a  statutoiy  provision  as  the  existence  of 
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fMsts  showing  the  county  poasessed  of  powers  and  means,  and 
expressly  requixing  the  specific  duty;  as  was  shown  against  the 
corporation  of  Lyme  Begis,  and  in  the  several  cases  against  the 
city  of  New  York,  all  of  which  were  cases  of  mere  neglect  to  re- 
pair, as  was  also  the  case  of  the  mayor  of  Lyme  Begis.  The  sim- 
ple deduction  which  may  be  drawn  from  the  cases  is,  that  where 
a  specific  duty  to  repair  is  fully  and  completely  enjoined,  and 
full  and  adequate  powers  and  means  are  provided,  or  put  within 
the  power  of  the  person  or  corporation  to  provide,  the  obliga-^ 
tion  is  perfect,  and  liability  for  neglect  is  reciprocal  for  the  special 
damages  occasioned  by  it  The  same  rule  is  adopted  in  Alabama 
and  Florida:  Smoc^  v.  Mayor  etc.  of  Wehimpka,  24  Ala.  112;  Giiy 
of  IhUahassee  v.  Fortune,  8  Fla.  19  [52  Am.  Dec.  858]. 

Apply  these  principles  to  the  case  before  us.  We  judicially 
notice  the  public  charter  of  the  city  and  its  provisions,  and  in 
them  we  find  the  duty  imposed  as  a  matter  of  public  law  as 
alleged  in  the  declaration:  Acts  1839,  p.  9,  art.  5,  sees.  9, 10. 
In  the  same  article  power  is  given  to  levy  a  tax  of  one  half  per 
oent  per  annum  on  all  taxable  property  in  the  city:  Sec.  1;  to 
license  and  tax  auctioneers  and  other  dealers:  Sec.  17;  hacks, 
carriages,  etc. :  Sec.  18;  tippling-houses:  Sec.  21;  to  impose  fines, 
etc. :  Sec.  34;  with  various  other  powers  usually  granted  to  cities, 
including  that  of  condemning  private  property  for  public  use, 
in  opening,  widening,  or  altering  streets,  lanes,  avenues,  and 
alleys:  Art.  7,  sec.  1;  and  a  power  to  tax  owners  of  lots  for 
grading  and  paving  sidewalks  and  lighting  streets,  etc. :  Sec.  6. 

All  public  property  of  the  city  is  vested  in  the  corporation, 
with  power  to  cause  all  male  inhabitants  of  twenty-one  years 
to  work  three  days  on  the  streets:  Art.  8,  sec.  2.  And  in 
addition,  the  inhabitants  are  exempted  from  work  on  roads 
outside  of  the  city  limits,  and  from  taxes  for  that  purpose,  and 
from  all  county  tax  on  personalty.  The  city  is  required  to 
support  its  paupers,  and  pay  the  court  and  jail  expenses  of  those 
committing  crime  within  the  city. 

Here  is  a  specific,  full,  and  complete  duty  imposed,  with  pow- 
ers adequate  to  discharge  it,  and  means  that  appear  ample  to 
its  accomplishment  in  labor,  taxes,  fines,  etc.  An  indictment 
would  surely  lie  for  neglect.  The  non-repair  is  fully  averred;  so 
also  are  the  injury  and  damage. 

Under  the  strictest  rules  laid  down  in  this  class  of  cases,  this 
seems  clearly  to  fall  within  them,  and  fix  the  liability  of  defend* 
ant  for  the  injury  occasioned  by  its  neglect. 

Nor  do  I  perceive  that  this  is  in  any  degree  in  conflict 


860  Bbowninq  v.  Citt  of  SFBmaFiEUX      [HUiu^ 

the  pzinoiples  and  cases  whioh  are  pat  upon  the  pzinciples 
of  the  common  law  in  its  application  to  public  ooiporationsy 
and  public  officers  solely  charged  with  the  execution  of  part  of 
the  details  of  the  law  in  relation  to  highways  and  bridges. 
Here  valuable  privileges  are  granted,  with  ample  resources  of 
labor,  taxes,  and  fines,  with  powers  to  enforce  the  labor  aiid  pay- 
ments, and  exemptions  granted  from  other  onerous  burdens. 

All  these  considered  together  exceed  the  apparent  powers  and 
means  given  to  the  corporation  of  Lyme  Regis,  and  I  can  see 
no  apparent  reason  for  a  greater  limitation  of  its  liability  than 
was  fixed  in  that  case  under  like  circumstances.  The  duty  is 
also  as  clear,  the  power  as  ample,  and  the  means  as  ample, 
apparently,  as  in  the  cases  agsinst  the  city  of  New  York.  Why 
the  redress  and  remedies  should  not  be  as  ample  and  extensive, 
both  public  and  private,  for  the  protection  of  citizens  and  others 
against  the  negligence  of  this  city  as  those  other  cities  men- 
tioned, I  am  unable  to  discover. 

With  such  lights  for  our  guide,  and  such  authorities  for  our 
lanction,  we  not  only  feel  authorized  but  required  to  afford  the 
protection  sought,  and  more  especially  as  we  think  the  dedsiona 
based  upon  sound  sense  In  accordance  with  strict  morality,  and 
keeping  pace  with  the  progress  of  the  improvements  of  the 

Judgment  reversed  and  cause  remanded*  with  leave  to  defend- 
ant to  plead. 
Judgment  reversed. 


LoABiLiTT  or  Cmss  loa  NioLior  vo  Rbpaib  SnuBTS.— In  the  oonsidi 
tion  of  this  qneetion,  it  is  neoe«ary  at  the  outset  to  observe  the  distixictiMi 
made  as  to  liability  between  oities  proper  and  towns  and  other  quati  cor* 
porations;  for  with  respect  to  the  latter,  the  decisions  are  slmost  uniform  to 
the  effect  that  they  are  not  liable  to  private  actions  for  injuries  caused  by 
their  neglect  to  repair  streets  or  highways,  unless  such  action  is  expressly 
given  by  statute:  Note  to  Biddle  v.  Proprieton^  5  Am.  Dec.  43;  Mower  v. 
IvhabUaiUB  qf  Leieeiier,  6  Id.  63;  BartleU  v.  Oosicr,  8  Id.  428,  and  notef 
Famum  v.  Town  qf  Concord^  2  N.  H.  892;  Mkutman  v.  Meredith^  36  Id.  284) 
Oommis»ioner$  cf  Higkwaiy$  v.  Jfoftm,  4  Mich.  557;  ChkUejf  v.  Town  qfCan" 
Um,  17  Conn.  476;  see,  further,  Bancrqft  v.  InhabUant$  qf  Lywi^M^  29  Am. 
Dec.  623;  DuXUm  v.  Wtart^  43  Id.  590;  ^onea  v.  /nAoMtanto  fjf  WaUham,  50 
Id.  783;  TVoy  v.  Che»Mn  B.  i?.,  56  Id.  177;  Lund  v.  Tyngsboraugh^  59  Id. 
159;  KinUxdl  v.  CUy  qfBeUh,  61  Id.  248.  The  principal  case  has  been  dted 
in  Toum  qf  WaUham  v.  Kemper,  56  HL  349-351,  S.  C,  8  Am.  Bep.  653,  655, 
as  giving  the  reasons  for  this  distinotion.  Of  course,  where  it  is  expressly 
provided  by  statutes  or  in  charters  that  oities  shall  be  liable  to  individual 
for  injuries  resulting  from  n^lect  to  repair  streets,  the.  question  is,  simply. 
For  what  injuries  are  they  liable?  And  with  this  question  we  have  nothing 
li  do  in  the  present  note.    The  same  rules  apply  to  dties,  in  this  regard. 
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wben  thus  made  liable,  at  to  towm,  villages,  etc.,  against  which  it  m 
sacpressly  provided  that  private  aottooB  may  be  maintained.  In  the  New 
bgland  states  the  statutes  which  impose  the  liability  npon  towns  appljr 
•qnally  to  cities.  Thns  in  Jiaifmomi  v.  Cii^  qf  LoweO,  6  Gnah.  624,  S.  C,  U 
Am.  Dec.  67,  Fletcher,  J.,  says:  "The  liability  of  towns  to  keep  roads  i» 
repair  is  created  by  statute,  the  provisions  of  which  apply  equiJly  to  Hhm 
coimtry  and  to  cities."  Bat  the  oonrts  of  New  England  do  not  recognize  anj 
implied  liability  resting  npon  either  cities  or  towns  for  injuries  resulting  froM  ^ 
neglect  to  repair  streets  or  sidewalks:  2  Dillon  on  Mun.  Corp.,  sec.  lOOQL 
"A  dty,  like  a  town,"  says  Gray,  C.  J.,  "is  not  liable  for  a  defect  in  a  hig^ 
way,  except  so  far  as  the  right  to  m^mfAin  nioh  an  action  has  been  dearly 
given  by  statute:"  HOI  v.  OUy  of  Boston,  122  Mass.  344;  S.  C,  23  Am.  Rep.. 
S32;  citing  Brad^  v.  Oiif  o/LaweU,  8  Gush.  121;  Harwood  v.  City  qfLcweU^ 
4  Id.  310;  Hixan  v.  CfUy  qf  Lowell,  13  Gray,  69;  OUver  v.  OUy  qf  Woree$ten 
102  Mass.  480;  S.  C,  3  Am.  Bep.  486.  So  it  is  held  in  Connecticut  that  tlw 
acceptance  of  a  special  charter  by  a  municipal  corporation,  authorizing  it  W 
perform  a  strictly  governmental  duty,  does  not  create  a  contract  between  tli* 
corporation  and  the  state  that  it  shall  be  performed,  nor  make  the  corpora- 
tion liable  for  an  omission  to  periorm,  or  a  negligent  performance  of  it:  ffew^ 
mm  V.  City  qf  New  Haven,  37  Conn.  476;  8.  C,  9  Am.  Bep.  342.  The  general 
principle  was  laid  down  in  the  case  of  HUl  v.  City  qfBoUon,  tuprti,  that  urn 
private  action,  unless  expressly  anthorised  by  statute,  could  be  maintainedl 
against  a  city  for  the  neglect  of  a  public  duty  imposed  by  law  for  the  benefit 
of  the  public,  and  from  the  performance  of  which  the  city  derives  no  a^ 
vantage.  It  was  held,  therefore,  that  a  child,  attending  a  public  school  in  • 
sohool-house  provided  by  a  city  under  the  duty  imposed  npon  it  by  general 
laws,  could  not  maintain  an  action  against  the  city  for  an  injury  suffered  fa^ 
reason  of  the  unsafe  condition  of  a  staircase  in  the  school-house;  citing  th* 
principal  case,  p.  366,  to  the  point  that  in  DlinoiB  incorporated  cities  am 
held  liabls  to  actions  for  neglect  of  duties  imposed  by  their  charters  to  repair 
highways  and  bridges.  The  rule  hero  asserted  was  approved  in  French  ▼• 
OUy  qfBotton,  129  Mass.  502,  S.  a,  37  Am.  Bep.  393,  in  which  it  was  heli 
that  a  dty,  bound  by  statute  to  maintain  a  draw-bridge  as  part  of  a  pablia 
highway,  was  not  liable  to  the  owner  of  a  vessel  for  detention  caused  by  th* 
draw  being  narrower  than  the  law  prescribes,  nor  for  the  action  of  the  super- 
Intendent  of  the  bridge,  resulting  in  delaying  the  vessel,  in  the  absence  of  «■ 
sjipiees  statutory  liability,  although  by  statute  the  city  was  liable  to  a  traveler 
thereon  for  any  defect  in  the  highway  of  which  the  bridge  was  a  part.  A 
similar  view  is  taken  by  the  courts  of  a  few  other  states.  Thns  In  a  reeeaft 
ease  in  South  Carolina,  it  is  held  that  no  distinction  as  to  liability  for  neglect 
to  npair  streets  and  highways  exists  between  municipal  corporations  and  ^aiaii 
corporations,  and  neither  was  liable  to  a  civil  action  therofor  unless  th» 
liability  was  imposed  by  statute:  Towtg  v.  dty  Council  qf  Chcurleston,  2B 
8.  C.  116;  8.  C,  47  Am.  Bep.  827;  and  see  Black  v.  CUy  yf  Columbia,  19 
8.  C  412;  8.  C,  46  Am.  Bep.  786;  16  Bep.  798.  So  in  New  Jersey  the  doty 
of  a  dty  in  respect  to  the  repair  of  streets  is  a  public  one,  and  the  neglect  W 
perform  it  will  not  give  a  private  remedy  without  an  express  statute:  iVay 
V.  Moiyor  etc  qf  Jersey  City,  32  N.  J.  L.  394;  compare  Durant  v.  Palmer,  29 
Id.  644.  In  Michigan,  also^  it  was  dedded  that  a  city  was  not  liable,  inda- 
pendent  of  legislative  enactment,  to  an  injured  person  for  neglect  to  keep  • 
eross-walk  in  repair:  dty  qf  Detroit  y.  Blackeby,  21  Mich.  84;  8.  C,  4 
Bep.  460;  9  Am.  Law  Beg.,  N.  S.,  670.  Cooley,  J.,  dissented,  and  cited 
prindpal  case  as  very  fully  and  oarefolly  ooosidering  the  question;  but  in  tha 
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■aheeqnent  cue  of  MeOtOehetm  r.  Eomer^  43  Mioh.  488,  S.  C,  38  Am.  'Bap, 
212,  the  nmo  able  jurist,  in  deUvering  the  opinion  of  the  oonrt,  affinned  tfali 
prior  deoinon.  A  itatate  of  Michigan  haa,  however,  dnoe  made  citiet,  town- 
jhips,  and  viUagee  liable  for  injnriaB  taatained  hy  individnala  by  raaaon  ol 
defects  in  streets  and  highways:  OUy  of  Chrand  Rapidt  v,  Wyman^  46  Mich. 
616;  Bwnham  v.  Township  qf  Byron,  Id.  656;  DoUon  v.  Common  CouneU  nf 
VUiage  qf  Albion,  60  Id.  120.  It  was  held  in  OUy  of  Detroit  v.  PtOnam,  45 
Id.  263,  that  this  statutory  enactment,  being  in  derogation  of  the  common 
law,  did  not  extend  to  injuries  caused  by  defeotite  sidewalks,  of  which  no 
mention  was  made  in  the  statute. 

The  doctrine  of  these  cases  does  not  obtain  In  the  great  majority  of  states. 
According  to  the  prevailing  view,  where  the  duty  to  keep  streets  in  repair  is 
in  terms  imposed  upon  cities,  and  means  to  perform  this  duty  are  provided, 
the  oities  are  liable  to  civil  actions  by  persons  specially  injured  from  a 
neglect  to  perform  such  specific  duty,  without  an  express  statute  declaring 
their  liability  to  such  actions;  and  also  where  the  duly  to  repair  is  not 
specifically  enjoined,  and  an  action  for  damages  caused  by  neglect  to  repair 
streets  is  not  expressly  given,  still  where  they  have  the  powers  ordinarily 
oonferred  upon  them  to  open,  repair,  improve,  and  the  like,  streets,  side- 
walks, and  bridges  within  their  limits,  and  to  raise  the  neoessaiy  funds  for 
that  purpose,  the  duty  results,  and  they  are  liable  to  civil  actions  for  special 
injuries  caused  by  neglect  to  repair.  These  propositions  are  established  by 
numerous  cases:  Smoot  v.  Mayor  etc,  of  Wetwnpka,  24  Ala.  112;  AlMUin  v. 
Mayor  etc  qf  HunteviOe,  60  Id.  486;  City  qf  Sekna  v.  Perkine,  68  Id.  145; 
CampbeWe  Adm'x  v.  City  Council  qf  Montgomery,  63  Id.  627-^29;  S.  a,  25 
Am.  Eep.  656,  657;  City  qf  Tallahassee  v.  PoHune,  3  Fla.  19;  S.  C,  62  Am. 
Dec.  358;  approved:  City  of  Jacksonville  t.  Fortune,  19  Fla.  106,  117;  S.  C, 
45  Am.  Rep.  512;  City  of  Bloomington  r.  Bay,  42  111.  603,  607;  City  o/JoUet 
V.  VerUy,  35  Id.  58;  CUy  qf  Springfidd  v.  Le  CUUre,  49  Id.  476;  City  qf  De- 
catur V.  Fisher,  53  Id.  407;  CUy  qf  Peru  v.  French,  65  Id.  317;  City  of  Oen- 
iralia  v.  8coU,  59  Id.  129;  CUy  qf  Sterling  v.  Thomas,  60  Id.  264,  266;  Ciiy 
o/Roclford  V.  HUdebrand,  61  Id.  155;  Lowrey  v.  City  qf  Delphi,  66  Ind.  250; 
Higert  v.  CUy  of  Oreencastle,  43  Id.  674,  685;  BowU  v.  WHliams,  29  Iowa, 
210;  Mandersehid  v.  City  of  Dubugue,  29  Id.  73;  S.  O.,  4  Am.  Rep.  196; 
Jansen  v.  City  qf  Atchison,  16  Kan.  368;  dtyqfTopeka  ▼.  Tattle,  6  Id.  311| 
City  ofAUhison  v.  King,  9  Id.  550;  Smith  v.  CUy  qf  Leavenworth,  15  Id.  81, 86; 
Mayor  etc.  ofBaUimore  v.  Marriott,  9  Md.  160,  174;  Mayor  etc  qfBaUimons 
V.  Pendleton,  15  Id.  12;  Shartle  v.  CUy  qf  Minneapolis,  17  Minn.  308;  Moore 
V.  CUtj  qf  Minneapolis,  19  Id.  300;  Cleveland  v.  CUy  qfSt.  Pond,  18  Id.  2791 
286;  FumeUv.  CUy  of  St,  Paul,  20  Id.  117;  O'Learyy.  Oity  of  Mankata,  21 
Id.  65,  68;  Delger  v.  CUy  of  St.  Paul,  14  Fed.  Bep.  567  (U.  S.  Cir.  Cl, 
Dut.  Minn.);  Blake  v.  CUy  qf  St.  Louis,  40  Mo.  669;  SmUh  Y.CUyqf  8U 
Joseph,  45  Id.  449;  CUver  v.  CUy  qf  Kansas,  69  Id.  79;  diby  <f  Omaha  r. 
Olmstead,  6  Neb.  446,  452;  Mayor  etc  qf  New  York  v.  Ftate,  3  Hill  (N.  T.), 
612;  Hutson  v.  Mayor  etc  of  New  York,  5  Sandf.  289;  S.  G.  on  appeal,  9  K. 
T.  163;  69  Am.  Dec  626,  and  note;  iXoyd  v.  Mayor  etc  qfNew  York,  5  N. 
Y.  369;  S.  C,  56  Am.  Dec.  347  (sewer);  Wilson  v.  Mayor  etc  qf  New  York,  1 
Denio,  595;  S.  C.,  43  Am.  Dec.  719  (sewer);  Conrad  v.  Trustees  qf  Ithiea,  15 
N.  Y.  158;  Weet  y.VtUage  qf  Broekport,  Id.  161;  Barton  v.  CUy  qf  8yre^ 
cuse,  36  Id.  54  (sewer);  McCarthy  v.  CUy  qf  Syracuse,  46  Id.  194;  DJeenyT. 
CUy  of  Ehnwra,  61  Id.  606;  CUmenec  v.  CUy  i^  A^bwn,  66  Id.  334,  341; 
DavenpoHy.  Buekman,  37  Id.  668,  572;  City  qf  Daytmt  r.  Pease,  4  Ohio  St. 
80;  Weightman  v.  City  qf  Washington,  1  Black,  39;  Nebraska  CUy  v.  Oemnp- 
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'hen,  2  Id.  590;  OU^  qf  Chkago  ▼.  BoMns^  Id.  418;  Bam$  y.  Dktrid  ^  (h- 
•iMiii&ia,  91  U.  S.  540»  551.  The  prineiiMl  cue  haa  always  been  Ngarded  aa  a 
leading  one,  and  ia  dted  to  the  aboye  pointi  in  Oi<y  q^  BloominffUm  y.  Boff, 
42  BL  507;  OUy  <^  Spring/iM  y.  Ze  CZaifv,  49  Id.  479;  CUyqf  Deeaim'  y. 
JTtftcr,  53  Id.  408;  Cky  qf  Chicago  y.  Jbiofer,  60  Id.  323;  CUy  qfBoelsford  y. 
HUdebrandt  61  Id.  161;  i^oper  y.  ffewy  Co.^  26  Iowa,  268;  MeChUom  y.  ^^odfc- 
.Aovik  Co.,  2i  Id.  414;  0%^  <^  Omaha  y.  OtflueeacI,  5  Keb.  452;  Wtigktmatn  y. 
C%  of  WagkingUm,  1  Black,  53;  WaUr  Company  y.  IFors,  16  WalL  574;  CUy 
o/Detr&U  y.  Blaekeby,  21  Mich.  122;  S.  C,  4  Am.  Bep.  464,  per  Cooley,  J., 
diaaenting;  and  aee  SUl  y.  C<ty  ofBodon,  122  Maas.  365;  S.  C,  23  Am.  Rep. 
-965.  In  Pennaylyania,  the  duty  of  dfciee,  borongha,  townahipa,  and  ooontiea 
to  repair  is  statatory,  and  for  neglect  in  thia  reapeot  they  are  liable  to  pri- 
yate  adiona  for  special  injuries:  i>ean  y.  New  MUford  TownMp^  5  Watts  ft 
-8  545;  Commimonen  qf  Ken&mgUmj  10  Pa.  St  03;  8.  a,  49  Am.  Deo.  582; 
&rie  y.  SchvoingU,  22  Pa.  St  384;  6.  C,  60  Am.  Deo.  87;  Hwmphrtye  y. 
-ChnaUy  of  Armstrong,  56  Pa.  St.  204;  Raphe  y.  Moore^  68  Id.  404;  McLamgk' 
^Im  y.  CUy  of  Corey,  77  Id.  109;  Township  of  NeMn  y.  DavU,  Id.  317;  Misch 
y.  OUy  of  Allegheny,  91  Id.  226,  227;  aee  also  FiMmrgh  y.  Grier,  22  Id.  54; 
8.  0.,  60  Am.  Deo.  65. 

Jadge  Dillon,  in  his  work  on  manidpal  oorporationa,  thaa  aoms  np  the 
reaolt  of  theae  anthoritiea,  section  1017:  **  It  may  be  fairly  deduced  from  the 
nany  cases  upon  thia  subject  that  in  the  abaenoe  of  an  expresa  statute  im* 
poaing  the  duty  and  declaring  the  liability,  municipal  oorporationa  proper, 
baying  the  powers  ordinarily  conferred  upon  them  respecting  bridgea,  atreetB» 
and  aidewalks  within  their  limits,  owe  to  the  public  the  duty  to  keep  them 
in  a  safe  condition  for  use  in  the  usual  mode  by  trayelers,  and  are  liable  in  a 
■eiyil  action  for  apeoial  injuriea  reeulting  from  neglect  to  perform  this  duty. 
Such  duty  and  liability  are  oonaidered  to  exiat»  without  a  poaitiye  atatnte, 
yrhen  the  following  conditiona  concur:  1.  The  place  in  question,  whether 
%tidge,  sidewalk,  or  street,  must  be  one  which  it  is  the  duty  of  the  coipoia- 
Itan  to  repair  or  keep  in  a  safe  condition;  and  thia  duty  (to  keep  in  repair), 
if  not  apecifically  enjoined,  muat  arise  upon  a  just  construction  of  the  char- 
ter or  statutes  applicable  to  the  4M)rporation;  2.  Thia  duty  or  burden  mnat 
■appear,  upon  a  fair  yiew  of  the  charter  or  atatutes,  to  be  imposed  or  to  rsat 
upon  the  municipal  corporation,  as  such,  and  not  upon  it  aa  any  agency  of  the 
«tate,  or  upon  ita  officers  as  independent  public  officers  (this,  howeyer,  in 
general,  appears  sufficiently  where  the  municipality  sought  to  be  made  liable 
•exiata  under  a  special  charter  or  general  act  which  confers  upon  it  peculiar 
powera  and  priyil^es  aa  respects  streets,  their  control  and  improyement,  not 
poaaeaaed  throughout  the  state  at  large  under  ita  general  enactmenta  concern- 
ing waya);  3.  The  power  to  perform  the  duty  of  maintaining  the  atreeta  in  a 
aafe  condition,  by  authority  to  leyy  taxea  or  impoae  local  aaseaamenta  for  the 
porpoee,  must  be  (aa  it  most  alwaya  is)  oonf erred  upon  the  corporation." 
Again  he  says,  section  1018:  "  Where  the  duty  to  keep  atreeta  in  repair  ia, 
in  terma,  enjoined  upon  the  corporate  anthoritiea,  and  they  ace  supplied  with 
the  meana  to  perform  it,  there  ia  littie  difficulty,  we  think,  in  holding  the 
oorporation  liable,  on  the  general  principle  of  the  law,  without  an  expnaa 
etatute  declaring  the  liability  to  a  eiyil  action  by  one  specifically  injured  by 
Ita  neglect  to  diaoharge  thia  apeoific  duty.  But  where  the  duty  to  repair  is 
Aot  specifically  enjoined,  and  an  action  for  damagea  canaed  bydefeotiye 
atreeta  ia  not  expreaaly  giyen,  atill  both  the  duty  and  the  liability,  if  there 
be  nothing  in  the  charter  or  legislation  of  the  atate  to  negatiye  the  inference, 
luM  often,  and  in  our  judgment  properly,  bean  dednoed  iron:  the  intrinaio  aa* 
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tore  of  the  ipecial  powen  conferred  upon  the  corporation  to  open,  grada, 
Improre,  and  ezdnsiTely  control  pnblio  streeti  within  their  limit*,  and  from 
the  meane  which,  by  taxation  and  local  anessments,  or  both,  the  law  plaoea 
at  its  dicpoeal  to  enable  it  to  discharge  this  duty." 

As  in  the  case  of  cities,  if  incorporated  towns  have  the  power  to  keep  in  re- 
pair streets,  alleys,  and  bridges  within  their  limits,  and  are  provided  with  the 
necessary  means  to  exercise  this  power,  it  is  their  dnty  to  so  repair,  and  if 
special  injnries  result  to  IndiTidoids  by  reason  of  a  neglect  of  snch  duty,  the 
towns  must  respond  in  damages:  Towm  </  CeiUervUie  v,  Woods^  57  Ind.  192; 
105;  Prtndeni  etc  qf  Town  qf  Meekamabwy  ▼.  Meredith,  54  111.  84.    So  in 
New  York  it  is  held  that  where  a  Tillage  has  power  to  repair  streets  and  side- 
walks, and  prevent  obstmctionB  thereof,  and  has  suffered  a  sidewalk,  nnsafe 
in  construction  and  built  without  its  authority,  to  remain  for  a  year,  it  ia 
liable  for  an  injury  occasioned  thereby:  SauUntrjf  ▼•  Village  qflthaea,  94  K. 
Y.  27;  8.  C,  46  Am.  Bep.  122.    And  where  it  is  provided  that  "  every  road 
district  shall  be  responsible  for  all  damages  sustained  by  any  person  in  oon- 
sequence  of  defects  in  the  roads  and  bridges  in  said  district,"  and  that  a  cer- 
tain incorporated  city  shall  constitute  one  district,  such  city  is  liable  in  its 
corporate  capacity  for  injuries  resulting  from  the  defective  condition  of  its 
streets  and  bridges:  BuBch  v.  City  qf  Danenpori,  6  Iowa,  443.    The  legal  ob- 
ligation of  a  city  to  repair  highways,  streets,  sidewalks,  and  bridges  within 
its  corporate  limits,  however,  is  one  voluntarily  assumed  by  its  corporate  an- 
thorities,  and  relates  to  such  aa  were  opened  or  constructed,  or  allowed  to  bo 
opened  or  constructed,  under  its  authority,  and  those  which  its  officers  assume 
control  over  for  the  purpose:  Ci(y  qfJoUei  v.  Verley,  35  HI.  58.  And  although 
canal  trustees  cannot,  by  building  a  bridge  over  a  canal  within  the  limits  of 
the  oily,  impose  upon  the  city  the  burden  of  keeping  it  in  repair,  yet  if  the 
city  assumes  control  over  the  bridge,  it  would  be  liable  to  keep  it  in  repair: 
Id.;  see  also  Manderechidy,  City  {ifDybuque,  29  Iowa,  73;  8.  C,  4  Am.  Bep. 
196.    The  fact  that  a  city  can,  under  its  charter,  impose  the  duty  of  oon- 
stmoting  sidewalks  upon  the  lot-owners,  cannot  relieve  it  from  liability  in 
case  a  sidewalk,  no  matter  by  whom  constructed,  is  suffered  to  be  and  remain 
out  of  repair  and  dangerous  to  use:  City  qf  BloomkigUfn  v.  Baiy,  42  HI.  503. 
8o  where  a  statute  confers  on  incorporated  towns  full  control  over  their 
streets,  a  town  cannot  escape  liability  for  an  injury  sustained  by  reason  of 
the  unsafe  condition  of  its  streets  on  the  ground  that  they  were  put  in  such 
condition  by  the  supervisor  of  the  road  district:  Clark  v.  Town  qfEpworth, 
56  Iowa,  462.    A  city,  however,  is  not  liable  where  the  accident  was  claimed 
to  have  been  occasioned  by  an  alleged  defect  in  the  plan  upon  which  a  side- 
walk was  ccmstructed:  UrguhaH  v.  C%  qf  Ogdenabwrg,  91  N.  Y.  67;    S.  C, 
43  Am.  Bep.  91,  note;  also  C%  qfLantmg  v.  Toolan,  37  Mich.  152.    Wheie 
a  general  statute  under  which  a  city  was  incorporated  provided  that  the 
*'city  council  shall  have  power      *      *      *     to  cause  the  streets  to  be 
cleaned  and  repaired,"  a  ciij  is  not  liable  for  the  neglect  of  the  council  to  re- 
pair the  streets:  WMigler  Y,  Ma^or  etc.  qf  Lo8  AngeUa,  45  Otl,  96;  Tranter 
V.  Oitff  qf  Sacramento,  61  Id.  271;  and  where  the  charter  of  a  city  provided 
that  tiie  **  board  of  aldermen  should  have  power  to  lay  out,  extend,  and  alter 
streets  and  alleys,"  and  **  to  provide  for  the  construction,  repair,  and  preser- 
vation of  sidewalks,  bridges,"  etc,  while  no  particular  stress  was  placed  npoo 
the  words  **  board  of  aldermen,"  it  was  held  to  open  streets,  improve  them, 
end  to  keep  the  sidewalks  in  repair  were  matters  discretionary,  and  the  city 
was  not  liable  for  the  failure  to  repair  a  street  after  it  had  once  been  properiy 
•peoed  and  put  in  good  condition:  McDonough  v.  Mwfior  etc  qf  FSr^fMo,  f 
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NeT.  90.  But  this  teemi  to  lu,  in  the  light  of  the  authorities,  a  very  narrow 
gronnd  on  which  to  stand.  The  aheezioe  of  necessary  funds  and  of  the  legal 
means  to  procure  them,  it  is  held*  will  ezoose  the  neglect  to  repair:  Hine$  t. 
Ctty  </Xodkpor<,  60  K.  Y.  236;  Weed  y.  Viilage  qf  BaihUm  Spa,  76  Id.  Z29, 
835;  and  see  Orth  v.  CUy  qf  MUwaHkee,  18  K.  W.  Bep.  10;  but  it  is  no  de- 
fcnse  to  an  action  against  a  dty,  for  injury  caused  by  the  city  permitting  iti 
streets  to  remain  oat  of  repair,  that  the  city  has  no  fuids  on  hand  to  expend 
fof  repairing  streets,  and  that  the  regular  tax  levy  was  ezhaQSted*  when  the 
charter  of  the  city  permitted  it,  with  the  consent  of  a  majority  of  its  inhabi- 
tants, to  levy  a  iMger  tax  for  purposes  of  general  utility:  ^rie  v.  Schwingle, 
22  Vm.  St.  384;  S.  C,  60  Am.  Dec  87. 

LiABiuTT  or  Faopxbtt  Owkkb  fob  Nsolsct  to  Bipaib  Struts.— It  is 
uniTersally  admitted,  snd  held  by  the  esses  to  be  hereafter  cited,  that  no  oom- 
mon-Uw  duty,  and  therefore  no  liability,  rests  upon  the  owner  or  occupant  ci 
premises  fronting  upon  a  public  street  or  highway  to  keep  such  street  or 
highway  in  repair.  Thus  in  Eustace  ▼.  Johns,  38  Cal.  3,  it  was  held  that  the 
owner  of  land  bordering  on  a  public  street  was  not  liable  for  injuries  through 
want  of  repair  of  the  same,  in  the  absence  of  a  positive  legislative  enactment 
imposing  a  duty  upon  him  to  repair.  The  question  then  is,  What  is  the  lia- 
bility of  a  property  owner  or  occupant,  for  neglect  to  repair  streets,  when  the 
duty  is  sought  to  be  imposed  by  law  or  ordinance?  The  cases  under  this 
head,  it  is  well  to  obeerre,  should  be  distinguished  from  those  based  upon  the 
ne§^gence  of  the  lot-owner  or  occupant  in  using  the  sidewalk  or  street,  or  in 
placing  or  permitting  obstructions  therein,  for  he  is  clearly  liable  for  such 
aots  of  positive  wrong:  See  CUy  qf  Keokuk  t.  Independeni  Distriei  of  Keokuk, 
63  Iowa,  352;  S.  G.,  36  Am.  Rep.  226.  Where  neither  statute  nor  ordinance 
attempts  to  csst  upon  the  lot-owner  the  duty  of  making  or  repairing  sidewalks, 
and  the  only  statutory  proyisions  authorise  the  city  to  make  or  repair  sid^ 
walks,  and  collect  the  coet  thereof  from  the  owner,  permitting  a  defect  to  re* 
main  in  the  sidewalk  may  be  negligence  on  the  part  of  the  city,  but  not  on  the 
part  of  the  owner:  Jaiuen  v,  CUy  qfAtehieon,  16  Kan.  358.  But  suppose  an 
ordinance  should  require  owners  or  occupants  of  property  to  keep  the  side- 
walks and  streets  adjoining  their  premises  in  repair,  under  certain  prescribed 
penalties  for  neglect  thereof,  and  perhaps  adding  a  further  proviso  that  on 
iailure  of  the  owner  or  occupant  to  make  the  repairs  certain  city  officers 
should  cause  them  to  be  made,  the  expense  of  which  might  afterwards  be 
recovered  from  such  owner  or  occupant,  would  this  give  the  right  to  a  private 
individual  injured  through  the  defective  condition  of  the  sidewalk  or  street 
to  maintain  a  dvil  action  for  his  injury?  The  cases  which  have  arisen  on  this 
branch  of  the  subject  relate  to  the  duty  to  remove  ice  and  snow  from  side- 
walks, imder  such  ordinances,  but  the  question  is  discussed  in  its  most  gen- 
eral form^  and  is  answered  by  all  in  the  negative:  Kirhy  v.  BoyUton  Markei 
Aaaodaiion,  14  Gray,  249;  Vandyke  v.  City  qf  Cincinnati,  1  Disney,  532; 
Flynn  v.  Canton  Co.,  40  Md.  312;  S.  C,  17  Am.  Rep.  603;  Heeney  v.  Sprague, 
11  R.  I.  456;  S.  C,  23  Am.  Rep.  502;  Taylor  v.  Lake  Shore  etc.  R.  R.,  45 
Mich.  74;  8.  0.,  40  Am.  Rep.  457.  In  Flynn  v.  Canton  Co.,  supra,  the  court 
say:  "  Does  liability  to  a  private  action  follow  from  neglect  to  perform  the 
duty  or  service  thus  prescribed?  In  our  judgment,  it  does  not.  The  whole 
design  and  effect  of  thiB  ordinance  was  to  secure  the  proper  application  of 
whatever  labor  and  means  were  necessary  to  discharge  the  obligation  then 
resting  upon  the  dty  to  keep  its  streets  in  a  condition  to  be  safely  traveled. 
The  work  enforced  under  it,  and  the  expense  of  doing  it  when  performed  by 
the  employees  of  the  oity,  together  with  the  fines  or  penalties  for  neglect 
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which  may  be  imposed  and  ooUeoted,  reHerea  the  dty  to  that  extent  fron 
charges  to  which  it  would  be  otherwise  subjected.  Stated  in  a  difierent  form, 
our  view  of  the  effect  of  this  ordinance  is  this:  at  the  time  of  its  passage,  II 
was  the  duty  of  the  cttf  to  remove  snow  and  ice  from  the  sidewalks  of  its 
streets,  so  as  to  render  them  safely  passable.  The  city  was  then  provided 
with  the  means  and  power  to  discharge  that  duty.  In  the  exerdse  of  that 
power,  it  saw  fit  to  provide  by  ordinance  that  the  owners  and  occupants  of 
premises  abnttiag  the  sidewalks  should  either  remove  the  snow  and  ice  there- 
from, or  be  diajged  with  the  cost  of  such  removal  if  done  by  its  own  offioen 
or  employees,  besides  being  subjected  to  a  penalty  for  eadi  neglect.  The 
property  owners  were  thereby  made  the  agents  of  the  city  for  that  puipose, 
just  as  the  police  force  was.  The  two  are  placed  on  the  same  footing  with 
respect  to  the  liability  we  are  now  considering.  It  is  made  the  duty  of  the 
iormer  to  do  it  in  the  first  instance,  and  the  duty  of  the  latter  to  cause  it  to 
be  done  in  case  of  neglect  or  refusal  by  the  former.  If  a  private  action  for 
damages  lies  against  the  former  by  reason  of  neglect  to  dischaige  the  duty 
impoeed  by  this  ordinance,  it  lies  equally  against  the  latter.  If  it  lies  against 
the  latter,  then  every  ordinance  defining  in  similar  terms  the  duties  of  poUoo 
officers,  street  commissioners,  and  other  officials,  agents,  or  employees  of  the 
aty,  subjects  them  to  a  like  responsibility.  We  cannot  think  such  a  result 
was  ever  contemplated  by  framers  of  ordinances  of  this  character.  Again:  the 
persons  upon  whom  this  ordinance  operates  are  provided  with  no  means  and 
aimed  with  no  power  adequate  to  meet  the  responsibility  that  would  be  tiius 
imposed  on  them.  They  are  required  to  perform  this  service  for  the  benefit 
of  the  public,  either  by  their  own  labor,  or  through  their  own  private  and 
nnaidfld  resources.  The  proposition  contended  for  by  the  appellant  would 
•abject  to  the  same  liability  not  only  resident  owners  and  occupants  of  prop- 
erty, but  non-resident  owners  of  vacant  lots  and  houses,  and  persons  having 
charge  of  the  court-house,  churches,  and  all  other  public  buildings  in  the  city. 
The  duty  or  service  here  required  is  for  the  benefit  of  the  public,  and  in  con- 
aderation  of  no  private  pecuniary  gain  to  those  upon  whom  it  is  imposed.  It 
is  not  like  the  case  where  an  individual  is  bound  by  a  private  atatnte  under 
which  he  derivea  a  benefit,  or  by  a  certain  tenure  to  keep  a  road  or  bridge  in 
repair,  nor  like  the  case  of  turnpike  companiea  or  other  private  ooipom- 
tiona  charged  with  the  performance  of  certain  duties  by  the  acts  under  whish 
they  are  incorporated.  In  such  cases  the  duty  ia  perfect  and  binding  at  all 
times,  and  its  neglect  is  followed  by  this  responsibilty,  because  it  is  founded 
upon  a  valuable  consideration  or  made  the  condition  of  the  grant." 

Suppoee,  again,  with  such  an  ordinance  in  existence,  that  a  dty  had  been 
compelled  to  pay  damages  to  a  person  injured  by  a  sidewalk  or  street  being 
out  of  repair,  could  it  in  turn  recover  this  amount  thus  paid  from  the  lot- 
owner  or  occupant?  This  question  is  likewise  answered  in  the  negative:  Oily 
qf  Hart/ord  v.  TaieoU,  48  Conn.  525;  S.  C,  40  Am.  Rep.  189;  14  Bep.  429» 
OU^  of  Keokuk  v.  Independent  Diatriet  qf  Keokuk,  53  Iowa,  352;  &  C,  36  Am. 
Bep.  226.  In  the  first  of  these  cases  Pardee,  J.,  says:  *'  By  passing  this  ordi- 
nance the  city  has  not  relieved  itself  from  responsibility  for  the  safety  of 
travelers;  it  remains  answerable  for  injuries  resulting  either  from  the  negti- 
genoe  of  the  individual  or  its  own  omission  to  act  The  labor  performed  fay 
those  who  obey  and  the  fines  snd  expenses  paid  by  those  who  do  not,  meaanvs 
the  extent  of  the  advantagea  to  be  derived  from  the  exercise  of  the  power  ta 
pam  it  Moreover,  there  not  being  upon  the  individual  any  liability  at  oooik* 
mon  law  for  injuriea  resulting  from  obstructions  in  the  way,  wholly  the  effects 
•f  nataral  causes,  such  liability  is  not  brought  into  exiatenee  by  force  of  deelan 
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rations  In  the  ordinanoe  that  the  ohatrnotioiM  are  nninBoei,  or  that  it  ia  the 
duty  to  remove  them,  for  as  the  liability  is  the  creatioii  of  the  ordinanoe,  it 
can  be  no  greater  than  that  speoifioally  named  therein;  and  as  in  the  one  be» 
fore  ns  the  oonncil  measured  it  by  a  fine  with  oost  of  removal*  the  city  has 
thereby  barred  itself  from  enforoing  an  unlimited  liability  beyond."  And  it 
would  seem  to  follow,  that  if  neither  statute  nor  ordinanoe  attempted  to  cast  a 
duty  upon  the  lot-owner  to  repair  sidewalks*  but  the  dty  was  anthorised  to 
repair  them,  and  ooUect  the  oost  thereof  from  the  owner,  the  city  would 
have  no  recourse  over  against  the  lot-owner  when  it  has  been  compelled  to  pay 
damages  for  the  neglect:  Ja$uen  v.  City  (^Atchuont  16  Kan.  358.  Where  it 
18  not  provided  in  the  charter  of  a  dty  or  by  general  Uw  that  the  lot-owner 
or  ooonpant  shall  be  liable  for  injuries  to  individuals  canssd  by  his  ne^eot  to 
repair  sidewalks  or  streets,  it  ia  extremely  doubtful  whether  a  city  can  im- 
poee  the  liability,  although  it  may  punish  by  fine  one  who  so  neglects  to  re- 
pair: Chambers  v.  Ohio  H/e  A  T,  Co.,  I  Disney,  327;  and  see  Eiutace  v. 
/oAiM,  38  OaL  3;  compare  Taylor  v.  Lah$  Shore  ete.  iS.  ilL,  45  Mich.  74;  8. 
C.»  40  Am.  Bep.  467.  In  Cooley  on  Torts,  026,  020,  the  following  language 
is  used:  "A  city  may  impose  the  duty  of  "*^^^"g  and  keeping  the  sidewalks 
in  repair  upon  the  adjoining  owners;  but  doing  so  does  not  relieve  the  city 
Itself  from  responsibility  to  perform  the  duty  imposed  upon  it  by  law;  and  if 
the  duty  fails  in  performance,  the  city  and  ^e  individual  in  default  may  be 
united  in  a  suit  f<Nr  the  injury  caused  by  the  nuisaaoe."  The  principal  case 
relied  upon  by  the  author  is  Davenport  v.  i^iidbiicMi*  37  K.  Y.  508,  which  does 
not  seem  to  us  to  wairant  such  a  broad  proposition.  It  was  an  action  against 
the  owner  of  a  building  and  a  city  to  recover  damages  sustained  by  the 
plaintiff  in  falling  into  an  uncovered  and  unguarded  excavation  which  ex- 
tended on  the  sidewalk  several  feet  in  front  of  the  line  or  side  of  the  street* 
with  desoending  stepe  to  a  cellar-way  in  the  front  wall  of  the  building.  Both 
the  defendants  were  held  liable.  It  does  not  appear  that  the  city  had  ''im- 
posed the  duty  of  making  and  keeping  the  sidewalks  in  repair  upon  the  ad- 
joining owners  "  at  all,  nor  under  the  oiroumstanoes  of  the  case  does  this  ap- 
pear to  us  to  be  material.  There  was  something  more  than  mere  non-feaaanos 
hi  this  cass,  which  olaarly  rendered  the  owner  of  the  buildiiig  liable. 


Fhillifs  v.  Goffbb. 

[17  IxuMOia,lM.] 

Dbtboib  ok  Ibssoulasitiss  IK  Shxbuv's  Bxtubh  will  hov  Dma* 
TrsLB  OF  PoBOHASiB  who  is  not  the  plaintiff  in  exeoution,  and  whe 
reeeives  a  good  deed.  Tlie  pnrohaser  depends  upon  the  judgment,  levy* 
and  deed,  aadsll  other  questions  sie  between  the  partlea  to  the  Judgment 
and  theoffioer. 

Mmrscital  or  Judomut  oi  SHnun's  Dud  will  hot  Vixiatb  ob 
Dbstbot  Titls. 

SntAKonts  TO  Bboobd  cAinrov  CoiXATntALLT  IimBPoa  OBjscnoira^ 
which  can  alone  be  made  In  a  direot  prooeeding  by  motion  or  writ  d 


FlMK>r  THAT  SbAL  AflOCXD  TO  DUD  IB  OOBTOBATa  SlAL  U  XJ^KWOUBUa 

when  the  deed  is  shown  to  have  been  duly  exeented  bj  one  having 
authority.    Under  such  oirownstanoes  the  seal  is  prima  foek  that  of  the 
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EjEorxBiiTy  in  which  the  plaintiff  Coffee  had  a  verdict.  It 
appears  from  the  bill  of  exceptions  that  one  Nathan  Phillips 
had  entered  the  premises  in  controversy.  After  showing  this 
entry,  the  plaintiff  introduced  in  evidence  a  certified  copy  of  a 
judgment  for  two  hundred  and  forty-nine  dollars  and  eight  cents 
in  favor  of  the  State  Bank  of  Illinois  against  Phillips,  and  of 
an  execution  issued  thereon,  on  which  the  sheriff  had  made  a 
return  showing  a  levy  and  sale  thereunder  of  the  lands  in  ques- 
tion, but  not  stating  the  name  of  the  purchaser.  The  plaintiff 
further  introduced  a  sheriff's  deed  to  the  bank  of  the  property, 
reciting  the  judgment  as  for  two  hundred  and  forty-nine  dollars 
and  eighteen  cents;  and  also  a  deed  of  assignment  from  the 
bank  to  certain  parties,  signed  by  Thomas  Mather,  president, 
and  purporting  to  be  under  the  seal  of  the  bank.  The  deed  was 
not  acknowledged,  and  no  proof  was  made  that  the  seal  was  the 
seal  of  the  bank,  but  the  signature  of  Mather  was  proved,  and 
it  was  also  proved  that  he  was  the  president  of  the  bank  at  the 
date  of  the  deed.  Deeds  from  these  grantees  to  one  Hamilton, 
and  from  Hamilton  to  the  plaintiff,  were  then  introduced.  The 
defendants  at  the  time  objected  to  the  introduction  of  the  fore- 
going papers,  but  the  objections  were  overruled,  the  defendants 
excepting.  A  motion  for  a  new  trial  on  account  of  the  admis- 
sion of  improper  evidence  was  overruled. 

William  A.  and  J.  Orimshaw,  for  the  appellants. 

C7.  L.  Higbee  and  M.  Hay^  for  the  appellee. 

By  Court,  Soates,  C.  J.  The  several  deeds  and  other  evi- 
dences  of  title  were  objected  to,  and  those  objections  are  pre- 
sented for  our  revision,  not  as  involving  the  power,  but  the 
regularity  and  sufficiency  of  the  proof  of  the  acts  of  the  officers, 
bank,  and  assignees. 

The  judgment,  execution,  levy,  and  sale  all  appear  to  have 
been  regular,  and  sufficiently  and  strictly  in  pursuance  of  the 
law:  R.  S.  1833,  p.  372,  sec.  8;  and  a  deed  made  and  acknowl- 
edged: Sec.  14,  p.  875;  and  which  deed  so  made  is  made  evidence 
"  that  the  provisions  of  the  law  in  relation  to  sales  of  lands 
upon  execution  were  complied  with  until  the  contrary  be 
shown,"  and  "  shall  be  considered  as  conveying  to  the  grantee 
therein  named  all  the  title,  estate,  and  interest  of  the  defend- 
ant" in  the  same  in  the  land  sold,  of  what  nature  soever  the 
same  be:  Act  1841,  p.  171,  sec.  7.  When  plaintiff  in  execution 
is  the  purchaser,  he  shall  be  chargeable  with  full  notioe,  and 
accountable  for  all  irregularities:  Harrison  v.  Doe  ear  dem.  ^^VPt 
2  Blackf.  1.    But  there  are  none  here  alleged. 
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It  is  alleged  that  there  is  a  yariance  between  the  judgment 
and  execation  read  in  evidence  and  that  redted  in  the  deed, 
and  that  the  retain  on  the  execation  does  not  show  the  name 
of  the  porchaser;  and  for  which  List  reason  the  Bale  is  void, 
under  the  statute  of  frauds,  for  want  of  a  complete  memoran* 
dum  in  writing  of  the  bargain  and  sale. 

The  Tariance  was  a  clerical  mistake,  and  amendable,  and  a 
stranger  to  the  record  shall  not.be  allowed  collaterally  to  ques- 
tion it:  Bisaell  v.  Kip,  5  Johns.  100;  Laroche  t.  Washbraugh,  2  T. 
B.  737;  Jackson  ex  dent.  Tien  Eyck  ▼.  Walher,  4  Wend.  464;  Jach- 
son  ex  dent.  Martin  y.  PraUj  10  Johns.  381.  And  in  this  last  case 
the  court  permitted  parol  evidence  to  identify  the  premises  sold 
and  conyeyed  by  the  sheriff's  deed,  they  not  being  described  in  the 
sheriff's  return  upon  the  execution,  declaring  such  irregularity 
did  not  affect  the  legality  of  the  sale.  So  under  our  statute  a 
non-compliance  with  the  statute  does  not  make  void  the  sale, 
but  subjects  the  oficer  to  a  forfeiture:  B.  S.  1833,  p.  372,  sec. 
8;  Stewart  v.  Croea,  5  OiLn.  442;  Carpenter  y.  Schafner^  2  Ind. 
465.  Where,  as  here,  the  purchaser  has  a  good  deed,  his  title 
cannot  be  defeated  by  a  defective  return,  nor  even  if  there  be  no 
return  at  all.  The  purchaser  depends  upon  the  judgment,  the 
levy,  and  the  deed;  all  other  questions  are  between  the  parties 
to  the  judgment  and  the  officer.  The  statute  of  frauds  may  not 
be  set  up  by  them  or  strangers;  for  that  would  be  a  question 
between  the  officer  and  the  purchaser:  Wheaion  v.  Sexton,  4 
Wheat.  503;  Doe  v.  Heaih,  7  Blackf.  154;  Hopping  v.  Bumam^ 
2  O.  Greene,  42;  Humphry  v.  Beeson,  1  Id.  199,  215  [48  Am. 
Dec.  370].  A  want  of  a  return  of  a  levy  has  been  held  not  to 
vitiate:  Evans  v.  Davis,  3  B.  Mon.  846;  Doe  ex  dent.  McEntire 
V.  Durham,  7  Ired.  L.  152. 

Neither  would  a  misrecital  of  the  judgment  in  the  deed  vitiate 
or  destroy  the  title:  Jackson  ex  dem.  Martin  v.  Pratt,  10  Johns. 
881;  Jackson  ex  dem.  HiU  v.  Streeter^  5  Oow*  529;  Jackson  ex 
dem,  Wetherell  v.  Jones,  9  Id.  182. 

This  court  has  held  that  irregularities  do  not  avoid  the  sale, 
and  that  strangers  may  not  interpose  collaterally  objections 
which  can  alone,  as  between  the  parties,  be  made  in  a  direct 
proceeding  by  motion  or  writ  of  error:  Swiggart  v.  Harbor ,  4 
Beam.  364  [89  Am.  Dec.  418];  Bigg  v.  Co(^,  4  GKlm.  886  [46  Am. 
Dec.  462]. 

And  in  Voorhees  v.  Bank  of  the  United  Stales,  10  Pet  478» 
where  one  had  bid  off  the  property  and  the  deed  was  made  to 
another,  that  is  a  matter  entirely  between  those  persons,  and 
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the  defendant  in  ezeontion  has  nothing  to  do  with  it,  for  hi» 
right  is  eztingnished  by  the  sale.  Here,  as  in  tiiat  case,  taking 
the  levy,  return,  and  deed  together,  and  a  sufficient  case  is  mada^ 
out  under  the  statute  of  fiauds,  and  the  judgment  debtor  could 
haye  no  right  to  complain,  eyen  had  he  the  right  thus  collate 
erally  to  object,  much  less  can  these  plaintiffs,  who  have  shown 
no  title  and  no  connection  with  that  suit. 

The  remaining  question  is  to  the  admissibility  of  the  deed  of 
assignment  by  the  bank  to  the  trustees,  and  for  want  of  proof 
that  the  seal  thereto  was  the  seal  of  the  bank.  This  is  unneces- 
sary here.  Its  execution  by  the  president  of  the  bank  is  shown, 
and  the  seal  affixed  affords  prima  facie  evidence  that  it  is  the- 
seal  of  the  bank.  And  this  rule  does  not  dispense  with  evi- 
dence  that  the  seal  is  the  seal  of  the  corporation,  but  adopts^ 
as  a  rule  of  prima  facie  evidence  that  when  an  instrument  is- 
duly  executed  by  one  having  authority,  the  seal  he  attaches  is- 
the  seal  of  the  corporation  until  it  is  impeached  and  shown 
otherwise:  Angell  &  Ames  on  Corp.,  pp.  192-4,  sees.  6,  7,  and 
references;  LcweU  y.  Steam  SavMniU  Abs'tk^  6  Paige,  54;  Frop'r9 
of  MiUrdam  Ibundery  v.  Eovey,  21  Pick.  417;  Flint  y.  Clm- 
Urn  Co.,  12  N.  H.  430;  Beynolda'  Heirs  y.  Tru^ees  of  Olasgout 
Academy f  6  Dana,  87;  Oorrigan  y.  Trenton  Delaware  Falls  Go., 
1  Halst.  Ch.  52;  Johnson  y.  Bush,  3  Barb.  Ch.  207.  And  it  i» 
held  in  some  of  the  aboye^cases  that  when  the  seal  is  proved  to 
be  the  seal  of  the  corporation,  and  to  have  been  set  to  the  deed 
by  the  agent,  it  is  prima  facie  evidence  of  his  authority  to  do  the- 
aci 

The  ancient  strictness  of  proof  of  the  seal  being  the  device 
and  seal  adopted  by  the  corporation  has  been  greatly  relaxed. 
And  this  is  indeed  indispensable  under  the  veiy  great  multipli- 
cation of  corporations  of  a  public  and  private  nature,  whick 
have  become  the  most  desirable  and  convenient  mode  of  asso* 
oiation  of  capital  for  the  varied  transactions  in  manufacturings 
carrying,  and  trading.  It  would  in  most  instances  be  difficulty 
and  in  a  great  many  impossible,  for  persons  with  whom  they  deal» 
strangers  to  the  proceedings  of  corporate  boards,  to  prove  thai 
a  particular  device  had  been  adopted  by  them  as  a  seal.  More 
particularly  in  such  cases  as  those  in  Kentucky,  where  a  scroll 
VTith  ink  is  allowed,  as  it  is  with  us.  It  might  be  impossible  ta 
prove  this  to  be  the  device  adopted  otherwise  than  by  its  use, 
and  its  being  affixed  as  such  by  a  proper  officer  or  agent.  This 
should  be  received  as  pnma  facie  evidence,  and  the  company 
xequixed  to  answer  and  rebut  it.    I  know  that  stricter  proof  ia 
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required  in  England,  and  in  some  of  the  atates:  See  21  Eng. 
Com.  L.  4cil  [miscited];  Leazure  t.  HiUegas^  7  Serg.  &  B.  313; 
Mann  v.  PenU,  2  Sand.  Ch.  257;  Perry  ▼.  Price,  1  Mo.  645. 

It  is  needless  to  multiply  authorities,  nor  do  I  propose  to  dis- 
cuss the  rule,  or  the  soundness  of  the  rule,  of  relaxation  in  the 
proof.  Whatever  of  danger  there  may  be  in  it  to  corporations 
is  no  greater  than  that  to  others  in  the  strict  rule  in  tiie  multi- 
plied transactions  of  the  present  day.  Similar  modifications 
have  been  made  in  our  notions  of  the  yery  reason  itself  for  a 
sealing  in  modem  times  when  almost  all  can  write. 

We  can,  under  this  view,  find  no  valid  objection  to  any  of  the 
proof  offered. 

Judgment  affirmed. 

Pubchassb's  Titlb  not  AvncTSD  bt  Abuncb  ob  Ibbboulabitiis  di 
Bbtubn  on  Exkcution:  Water$  v.  DuvaU,  33  Am.  Deo.  693;  Oilman  y. 
Thompson,  34  Id.  714;  Byer  v.  Etnyrt^  41  Id.  410;  Ingram  v.  Btlk^  47  Id. 
691;  note  to  Humphry  t.  Bttwn^  48  Id.  374;  Bcunkt  v.  Evans,  Id.  734;  Hinds's 
Heirs  v,  SeoU,  61  Id.  606;  Brooks  v.  Booney,  66  Id.  430;  and  Bee  Walker  v. 
MeKnight,  61  Id.  190.  The  principal  case  is  cited  to  this  point  in  Kinney  v, 
Xnoebel,  47  lU.  420;  Jackson  v.  Spink,  69  Id.  409;  Holman  v.  OiU,  107  Id.  476; 
Durham  v.  HeaUm,  28  Id.  272.  The  purchaser  relies  upon  his  jndgmeut, 
•zecution,  levy,  and  deed.  And  a  purchaser,  who  is  not  a  party  to  the  judg- 
ment, need  not  concern  himself  in  regard  to  any  equities  between  the  parties; 
kb  is  only  bound  to  look  to  the  judgment,  the  levy,  and  the  sherifTs  deed  for 
his  protection:  Davis  v.  Moore,  103  Id.  449. 

MisBxoiTAL  or  JuDOMXNT  IN  Shebift's  Debd  NOT  Fatal:  Humphry  v, 
Beeson,  48  Am.  Dec  370;  Howard  t.  North,  61  Id.  769;  and  see  PerHmfs 
Lessee  t.  DibhU,  36  Id.  97,  and  note;  Hindis  Heirs  t.  SooU,  61  Id.  606;  but 
see  Dvjour  v.  Can^framc^  13  Id.  360;  Den  ex  dem.  Swan  v.  Detprecmx,  22  Id. 
486,  and  note.  The  principal  case  is  cited  to  this  point  in  Loomis  v.  RUey, 
24  m.  309;  and  in  KeUh  v.  KeUh,  104  Id.  401,  it  is  cited  to  the  effect  that  a 
misrecital  of  the  judgment  and  execution  in  a  sheriff's  deed,  where  they  are 
so  described  that  they  may  be  fully  identified,  is  not  fatal. 

Ibbbqulabitibs  in  Ezbcution  Saues,  wbbn  and  bt  Whom  Taken  Ad- 
▼ANTAOB  OF. — Irregularities  cannot  be  taken  advantage  of  collateraUy:  Xoio- 
herA  WUmm^s  Appeal,  42  Am.  Dec.  302;  Reed  v.  Austin's  Heirs,  46  Id.  336; 
Biffg  ▼.  Cook,  46  Id.  462;  Newton  v.  StaU  Bank,  68  Id.  363.  See  the  principal 
osae  cited  to  this  effect  in  MeCormick  v.  Wheeler,  36  111.  119;  Jackson  v. 
Spmi,  69  Id.  409.  So  a  slight  discrepancy  between  the  amount  of  a  judgment 
as  entered  and  the  amonnt  of  the  debt  in  the  execution  docket  is  a  mere 
clerical  mistake  which  cannot  be  taken  advantage  of  collaterally:  Becker  v. 
Quigg,  64  Id.  396,  citing  the  principal  case.  And  irregularities  in  the  sale  or 
judgment  cannot  be  taken  advantage  of  by  third  persons,  but  only  by  the  de- 
fendant in  execution,  or  those  claiming  under  him:  HoUowell  v.  Skinner,  40 
Am.  Dae.  431;  Lowber  Ji  Wilmer^s  Appeal,  supra;  and  see  Harrington  v. 
(yReHly,  48  Id.  704.  The  principal  case  is  dted  to  this  point,  substantially, 
in  MeCormick  v.  Wheeler  and  Jackson  v.  Spink,  supra,  A  sheriff's  deed  can- 
not be  collaterally  impeached  for  irregularity:  Ware  v.  Bradford,  36  Am. 
Dea427. 
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Pboov  07  SxAL  or  CoBPORATiOH  IS  Ukkecbssabt,  when  it  is  affixed  by  the 
proper  officer  or  agent  of  the  company:  Suaquehanna  Bridge  etc  Cb.  ▼•  Cfaurai 
Ins,  Oo.t  56  Am.  Deo.  740;  compare  Den  v.  Vredandtf  11  Id.  061.  The  ap- 
pearance of  a  corporate  aeal  to  a  writing  is  evidence  that  it  was  affixed  by 
proper  authority:  Leggett  v.  ^.  /.  M/g.  etc  Co,,  23  Id.  728.  The  principal 
case  is  cited  in  MUler  v.  Superior  Machine  Co,,  79  111.  452,  to  the  point  that 
In  the  absence  of  proof  the  presumption  is  that  a  seal  used  by  a  corporation 
was  its  proper  and  only  seal;  and  in  Sawyer  v.  Cox,  63  Id.  134,  135,  as  hold- 
ing that  the  execution  of  a  deed  by  the  president  of  a  bank,  with  the  seal  an- 
nexed, afforded  prima  fa^  evidence  that  it  was  the  seal  of  the  bank,  and  tha 
instrument  was  held  valid;  see  also  SmUh  v.  SfMth,  62  Id.  487. 
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[17  TTiT.TTffOTl,  212.] 

Debd  will  bb  Rbfobmbd  roB  Mistake  or  Fact  only  upon  clear  and  ntia- 
factory  evidence  of  the  mistake;  but  this  does  not  extend  to  mistakes  of 
law,  or  to  mistakes  in  the  intention  of  one  only  of  the  parties  without 
fraud  in  the  other. 

Fabtneb  has  No  PowBB  TO  CoNYBT  Rbal  Estatb  or  FiBif,  either  by 
deed  or  assignment,  nor  to  make  contracts,  written  or  verbal,  concemhig 
it»  specifically  enforceable  against  his  copartners. 

Dbbd  will  not  bb  Betobmbd  as  to  Covenant  thebbin  after  an  action 
for  its  breach  has  been  brought  against  the  defendants  by  tha  com- 
plainant, who  suffered  a  recovery  against  him  for  coats. 

Bill  to  reform  a  deed  for  mistake,  and  to  recoyer  damages  for 
the  breach  of  a  covenant  of  general  warranty  therein  contained 
as  reformed.  The  bill  sought  to  have  the  word  "  they  **  inserted 
in  the  covenant,  so  as  to  make  it  the  personal  covenant  of  the 
grantors,  the  defendants  McConnel  and  Yansyokely  who  cov- 
enanted simply  that  *'  their  heirs,  executors,  and  administrators 
will  warrant  and  defend  title  to  said  premises."  This  deed  had 
been  made  by  McConnel  and  Yansyckel,  who  were  partners,  in 
consideration  of  a  firm  debt,  to  one  Fielder,  under  whom  the 
complainant  claimed  by  virtue  of  a  quitclaim  deed.  The  land 
was  afterwards  ordered  sold  and  conveyed  for  the  benefit  of  the 
complainant  in  an  equity  suit,  in  which  all  the  forgoing  parties 
were  made  defendants.  It  appeared  that  the  land  was  originally 
bought  by  Yansyckel  at  a  sheriff's  sale,  and  the  title  taken  in  the 
names  of  both  Yansyckel  and  McConnel  without  the  knowledge 
of  the  latter,  who,  when  the  &cts  were  ascertained,  consented  to 
sign  a  quitclaim  deed  for  the  purposes  of  conveyance,  but  re- 
fused to  enter  into  a  covenant  of  warranty;  although  it  was 
evidently  Yansyckel's  intention  and  agreement  to  give  such  a 
covenant.    A  previous  action  on  the  covenant  had  been  brought 
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against  the  defendants  in  this  suit  by  the  complainant,  who  suf- 
fered a  recoTerj  against  him  for  oosts.  A  decree  was  made  die* 
misBing  the  original  bill  and  a  cross-bill  of  MoOonneL 

X>.  A,  Smiih,  for  the  plaintiff  in  error. 

Jf.  McConnd  and  J.  Orimshaw,  for  the  defendants  in  error. 

By  Ck>nrt,  Sgatbs,  0.  J.  The  bill  seeks  to  correct  a  mistake 
of  fact,  allied  to  have  been  made  by  omitting  to  insert  the 
word  ''  they"  in  the  covenant  of  warranty  in  a  deed  of  convey- 
ance, so  as  to  make  it  a  personal  covenant  of  the  vendors;  and 
thereupon,  for  relief  by  decree  for  the  purchase  money,  with 
interest,  on  breach  of  the  covenant  so  reformed,  by  recoveiy 
from  vendors  and  vendee  by  paramount  title  in  a  case  in  equity, 
to  which  all  were  parties  defendants. 

We  do  not  think  the  record  shows  a  case  for  the  interposition 
of  a  court  of  equity.  We  recognize  a  mistake  in  fact  as  a  ground 
for  equitable  jurisdiction;  but  relief  wiU  only  be  granted  upon 
clear  and  satisfactoiy  proof  of  the  mistake  in  fact:  Harria  v. 
Beece,  5  Gilm.  212;  Seiby  v.  Oemes,  12  111.  69;  1  Story's  Eq. 
Jnr.,  sees.  110, 151-153. 

But  this  does  not  extend  to  mistakes  in  the  law  of  the  con- 
tract, case,  or  legal  meaning  of  the  terms  agreed  on  between 
the  parties,  without  fraud:  1  Stoi/s  Eq.  Jur.,  sees.  Ill,  115; 
Beebe  v.  Stoatiwovi,  8  Gtilm.  162.  Nor  mistakes  in  the  intention 
of  one  only  of  the  parties  and  without  fraud  in  the  other:  Cqf' 
fing  V.  Tmflar,  16  HI.  457. 

We  may  admit,  without  discussion  of  the  evidence,  that  a 
mistake  has  been  shown  as  to  the  kind  of  covenant  Yansyckel 
intended  and  agreed  to  enter  into,  and  that  the  deed  of  both 
should  contain;  yet  the  evidence  shows  that  McConnel  did  not 
agree  personally,  but,  on  the  contrary,  expressly  refused  to 
enter  into  a  covenant  of  warranty.  Defendants  were  partners, 
and  liable  as  such  for  the  debt,  which  was  paid  with  the  land, 
notwithstanding  the  private  agreement  between  them  that  Yan- 
syckel should  pay  all  the  debts,  and  be  liable  therefor.  Al- 
though this  land  was  transferred  to  and  the  title  held  by  the 
partners,  and  liable  to  partnership  debts,  yet  the  plaintiff's  ab- 
stract equity  against  McConnel  is  weakened  by  the  fact  that  it 
was  the  private  transaction,  if  not  the  private  property,  of  Yan- 
^ckel,  and  taken  in  the  names  of  both  at  his  instance  and  with- 
out McConners  knowledge,  and  who  only  afterwards  consented 
to  transfer  or  convey,  that  the  property  might  pass  out  of  him 
again  for  what  it  might  be  worth. 
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The  solution  of  the  facts  in  the  case,  however,  depends  upon 
the  legal  power  of  one  partner,  generally,  to  convey  or  make 
each  contracts,  verbal  or  written,  as  will  pass  the  title  of  real 
estate  belonging  to  the  firm,  or  which  may  be  specifically  en- 
forced in  equiiy  by  compelling  the  other  partner  to  execute  a 
conveyance,  with  or  without  particular  covenants,  or  by  decree 
for  such  a  conveyance,  by  a  commissioner  of  the  court.  This 
would  be  the  result  if  the  power  exists  in  each  partner  to  bind 
the  other  in  relation  to  the  realiy.  I  do  not  speak  of  such 
contracts  in  relation  to  the  liability  of  partners  for  damages 
for  their  breach,  but  in  relation  to  specific  execution  of  them  and 
conveyances  by  one  for  all  the  partners. 

In  this  point  of  view,  under  the  law*goveming  partnerships, 
one  partner  has  not  the  power  to  convey  the  real  estate  of 
the  firm,  either  by  deed  or  assignment;  nor  make  contracts, 
written  or  verbal,  specifically  enforceable  against  the  others: 
OoUyer  on  Part.,  sees.  135,  and  notes,  394;  Story  on  Part., 
sec.  101,  and  notes;  Story  on  Agency,  c.  6,  sec.  125;  FiaU  v. 
Oliver,  3  McLean,  28.  See  Ihpley  v.  Butterfidd,  1  Met.  515  [35 
Am.  Dec.  873];  Deckard  v.  Case,  5  Watts,  22;  Sloo  v.  Fresideni 
etc.  State  Bank  of  lUiruns,  1  Scam.  428. 

Lands  belonging  to  the  partnership  are  nevertheless,  equally 
with  the  personalty,  liable  to  the  payment  of  the  debts  of  the 
firm,  and  will  go  into  the  balance  of  account  between  the  part- 
ners on  settlement  of  profit  and  loss:  See  same  authorities. 
But  in  the  transfer  of  lands,  the  rules  applicable  to.  the  con- 
veyance and  descent  of  realty  are  to  be  observed,  as  they  ara 
not  modified  by  nature  of  the  ownership;  nor  have  partners, 
under  the  law  of  partnerships,  an  implied  power,  individually^ 
for  the  firm  to  do  what  may  be  done  by  a  court  of  equity  in  pay- 
ing creditors  or  adjusting  balances  between  the  partners.  They 
must  observe  all  the  solemnities,  and  convey  in  the  modes 
recognized  by  law  for  the  transfer  or  conveyance  of  real  estate. 
By  these,  a  coparcener,  joint  tenant,  or  tenant  in  common  has 
no  power  to  bargain,  sell,  or  convey  the  real  estate,  or  interest 
in  it,  of  his  co-tenant.  The  agreement  of  Yansyckel,  as  part- 
ner, was  not,  therefore,  obligatoiy  upon  McConnel  to  make  any 
kind  of  conveyance  of  this  laud,  either  in  law  or  equiiy.  The 
plaintiff  should  have  protected  himself  by  refusing  to  take  any 
other  than  such  a  conveyance  as  suited  or  would  protect  hia 
title.  Upon  defendant's  declining  to  give  a  warranty,  he  should 
have  refused  to  receive  the  one  tendered;  and  if  he  had  any  per> 
sonal  remedy  against  the  firm,  for  damages  for  breach  of  sucb 


Dec  1855.]  Ruffneb  v.  MGCk>NNSL.  865 

an  agreement  by  one  partner — ^upon  which  we  exproBS  no  opin- 
ion— ^he  should  haye  brought  his  action  upon  the  contract  for 
breach,  and  not  a  bill  for  specific  execution. 

The  right  to  a  decree  is  yeiy  questionable,  upon  another 
^ound,  even  against  Yansyckel  alone,  upon  any  covenant  in,  or 
that  should  have  been  in,  this  deed  as  to  him;  for  he  alone  might 
have  made  his  covenant  of  warranty  in  it,  had  it  been  asked  and 
required. 

The  plaintiff  has  brought  his  action  of  covenant  on  this  very 
covenant,  for  a  breach,  against  both  defendants,  and  suffered  a 
recoveiy  against  him  for  costs,  and  which  has  been  afibmed  in 
this  court:  Euffner  v.  McConnd,  14  111.  168. 

We  are  not  able  to  distinguish  the  case  in  principle,  if  it  be 
at  all  in  the  facts  in  this  respect,  from  the  case  of  Biberi  v.  Mc- 
Avoy^  15  HI.  106,  where  the  plaintiff  first  sued  upon  the  contract 
at  law,  and  after  judgment;  then  filed  his  bill  to  reform  the 
contract  by  correction  of  an  alleged  mistake.  The  court  held 
that  the  contract  was  merged  in  the  judgment,  and  there  was 
no  contract  left  to  be  reformed  or  corrected. 

Under  this  view  of  the  case,  we  need  not  examine  into  the 
question  whether  the  recoveiy  in  equity  against  warrantors  and 
warrantee,  by  paramount  title,  is  sufficient  showing  of  a  broach, 
without  further  actual  eviction. 

Decree  affirmed. 

Skdoieb,  J.  I  agree  that  Yansyckel  could  not  bind  McCon- 
nel,  his  copartner,  to  execute  a  deed  with  covenants  of  general 
warranty,  and  that  upon  this  record  the  decree  should  be 
affirmed. 

RnoBMATioN  or  iNSTScnmrT  wmw  Q&Aimn,  fob  MmAKX:  See  Leap' 
iU  ▼.  Painur^  51  Am.  Deo.  333;  Btone  v.  ffaie,  S2  Id.  185;  Wood  v.  W^iU, 
Id.  654;  M<uby  v.  WaU,  55  Id.  71;  LeUmmkr/er  t.  Ddphy,  Id.  187;  Oreer  t. 
<JaldweUf  58  Id,  553,  and  notes  to  these  osses,  where  prior  decisions  are  ool- 
lected. 

CONVKTANCE  OR  MOBTOAOB  07  PABTNBBfiBIP  RXALTT  BY  OVB  PABTNXB 

Alokb:  See  Cck»  ▼.  Coles,  8  Am.  Deo.  231;  McDermot  ▼.  Latprtnee^  10  Id. 
468;  Donaldson  ▼.  Bank  of  Cape  Fear,  18  Id.  577;  Baea  ▼.  Bcmm,  29  Id.  463; 
Dyer  ▼.  Clark,  39  Id.  697;  Buehan  v.  Swmner,  47  Id.  305. 

Thb  FBDrdFAL  GASS  IB  ciTEB  In  Conutock  ▼.  Broteeau,  65  SL  43,  to  the 
point  that  one  oUigee  in  a  bond  oonTeying  real  estate  cannot  surrender  the 
interest  of  another  without  his  oonseat. 


Qbeen  v.  WaxdwtsiJm  [Ulinok 

Gbeen  v.  Wabdwell. 

[17  iLLOron,  378.] 

OmouL  BoHD  or  Jmencm  ov  Pkaoi  Bioombs  Obuoatobt  from  the  tlnM 
it  ii  delivered  to  the  ooanty  clerk  for  his  approval*  although  not  aotnally 
a|>frored  by  him,  if  he  does  not  reject  it. 

SVBIMS  07  JxjBTUm  OV  PEAOB  OB  FaOTO  ASM  LlABLX  ON  THUB  BoiTD. 
B0iAB]»  or   SUFBBTZBOBS  ABB    LbOAL    SuOOBSSOBS  TO  OOUNTT   COMMIBSIOir* 

mtaf  OouBTy  in  Illinois,  where  the  township  organimtion  is  adopted,  and 
as  saoh  soooeed  to  the  legal  title  to  official  bonds,  on  which  they  may 
bring  soit. 

Dmr  on  an  official  bond  against  a  joatice  of  the  peace  and 
hk  snreties.  Judgment  for  the  plaintiflB.  The  facts  snffi* 
eieutly  appear  in  the  opinion. 

W  heat  and  Orover^  for  the  appellants. 

WiXMams  and  Lawrence^  for  the  appellees. 

By  Coort,  Caton,  J.  This  was  an  action  of  debt  on  an  official 
bond  agiunst  a  justice  of  the  peace  and  his  sureties,  assigning 
as  a  breach  his  failure  to  pay  oyer  money  which  the  justice  had 
collected  in  his  official  capacity.  The  suit  is  brought  in  the  names 
of  the  supervisors,  as  the  board  of  supervisors  of  Adams  county, 
as  successors  in  office  of  the  county  commissioners  of  Adams 
county,  to  whom  and  their  successors,  as  the  statute  required, 
the  bond  was  made  payable.  The  questions  presented  arise 
upon  demurrers  to  the  pleas,  of  which  it  is  only  necessary  to 
notice  those  relied  upon  in  the  argument,  which  are:  1.  That 
Hobbs  was  not  duly  elected  a  justice  of  the  peace;  2.  That  the 
bond  sued  on  was  not  duly  approved;  8.  That  he  was  not  sworn 
as  a  justice  of  the  peace;  4.  That  he  was  not  duly  commis- 
sioned; 5.  That  the  notes  and  accounts  on  which  the  money 
su^  for  was  collected  were  not  left  with  him  as  a  justice  of  the 
peace;  6.  That  at  the  time  the  money  was  received  he  was  not 
a  justice  of  the  peace  in  manner  and  form  as  alleged  in  the  dec- 
laration. To  these  several  pleas  a  demurrer  was  sustained, 
which  is  now  assigned  for  error. 

Upon  these  pleas  two  questions  arise:  1.  Whether  any  liabil- 
ity can  arise  upon  the  official  bond  of  a  justice  of  the  peace 
before  it  is  actually  approved  by  the  county  clerk,  as  required 
by  the  statute;  and  2.  Whether  the  sureties  of  a  justice  of  the 
peace  de  faido  are  liable  upon  their  bond;  or  in  other  words, 
whether  the  official  bond  of  a  justice  of  the  peace  de  facto  is  an 
obligatoxy  instrument.  We  have  no  hesitation  in  answering 
both  questions  in  the  affirmative,  and  that  the  demuner  was 
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properly  sustuned.  When  the  bond  was  exeouted  bj  fhe  par- 
ties and  delivered  to  the  derk  for  his  approval,  it  became  obliga- 
toiy,  unless  it  was  actually  disapproved  bj  him.  His  mere 
non-action  on  the  sabject  did  not  deprive  the  jnstioe  of  his  power 
to  act,  nor  did  it  absolve  his  sureties  from  their  undertaking 
that  he  should  act  with  fidelity.  Both  he  and  they  had  done  all 
they  oould  to  comply  with  the  law,  so  that  he  might  legally  du^ 
charge  his  official  duties.  The  mere  omission  of  the  clerk  to 
discharge  his  dnly  in  formally  approving  the  bond  should  not 
be  held  to  prejudice  the  public,  or  those  who  resorted  to  or  were 
brought  before  him  to  submit  to  his  adjudications.  If  the  clerk 
was  not  satisfied  with  the  sureties,  it  was  his  duty  to  disapprove 
of  the  bond  so  that  the  justice  might  find  other  and  satisfactory 
sureties.  If  this  was  not  done,  upon  principle,  the  bond  became 
obligatory  to  secure  the  rights  of  the  public  and  third  persons. 
The  clerk,  indeed,  might  be  prosecuted  for  a  misdemeanor  for 
having  neglected  to  perform  an  official  duty,  to  formally  pass 
upon  the  sufficiency  of  the  bond.  But  the  bond  itself,  we  have 
no  doubt,  was  blading  upon  the  parties  from  the  moment  it  was 
delivered  to  the  clerk. 

The  other  question  is,  if  possible,  attended  with  less  difficuliy. 
The  public  is  not  bound  to  inquire  into  all  the  technical  ques- 
tions which  may  affect  the  right  of  the  officer  to  the  office  which 
he  holds.  Although  he  may  have  been  elected  by  illegal  votes, 
or  may  have  been  ineligible  to  the  office;  although  the  great 
seal  of  state  may  not  have  been  impressed  upon  his  commission, 
or  although  even  no  commission  at  all  may  have  been  issued  to 
him,  or  although  he  may  never  have  taken  an  official  oath,  or 
although  he  may  have  been  elected  to  the  legislature,  which  is 
an  office  incompatible  with  that  of  justice  of  the  peaoe-^till,  so 
long  as  he  continued  to  discharge  the  duties  of  a  justice  of  the 
peace,  and  held  himself  out  to  the  world  as  such,  his  official 
acts  were  binding,  not  only  upon  suitors,  but  also  upon  his  sure- 
ties, and  they  continue  bound  upon  their  obligation.  By  sign- 
ing his  bond,  they  acknowledged  his  right  to  the  office,  and  to 
discharge  its  duties,  and  as  such  recommended  him  to  the  public. 
They,  at  least,  shall  not  be  heard  to  say  that,  although  they 
signed  his  bond,  and  thereby  induced  otiiers  to  put  money  in 
his  hands,  relying  on  their  bond  for  its  safely,  still  he  was  not 
elected,  was  not  commissioned,  was  not  sworn;  that  he  was  not 
in  fact  a  justice.  If  he  had  ceased  to  be  a  justice,  the  plea 
should  have  shown  how  he  had  ceased,  so  that  the  courts,  see- 
ing the  facts,  could  determine,  as  a  matter  of  law,  whether  or  not 
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he  was  still  a  justice^  While  he  acted  as  saeb»  and  as  such 
collected  this  moneys  he  must  be  regarded  as  an  officer  de/actOf 
although,  as  the  plea  states,  he  had  been  elected  to  another 
office,  which,  in  point  of  law,  rendered  him  ineligible  to  the 
office  of  justice  of  the  peace. 

I  may  notice  separately  one  of  these  pleas  which  attempts  to 
present  a  different  question;  and  that  is  the  one  in  which  it  is 
said  that  the  notes  and  accounts  were  not  left  with  him  as 
justice  of  the  peace.  It  is  of  no  moment  in  what  capacity  he 
receiyed  the  eyidences  of  the  debts.  The  question  is.  In  what 
capacity  did  he  receive  the  money?  The  declaration  charges 
him  with  receiving  the  money  as  a  justice  of  the  peace,  and  this 
is  not  denied  by  the  plea. 

But  admitting  the  legal  liability  of  the  defendants  upon  the 
bond,  they  propose  to  carry  the  demurrer  back  to  the  dedara- 
tiouy  and  insist  that  the  suit  is  not  properly  brought  in  the 
name  of  the  board  of  supervisors  as  successors  to  the  county 
commissioners'  court.  We  think  this  objection  fully  answered 
by  this  court  in  the  case  of  People  r.  Thurber^  13  HI.  654.* 
I  do  not  now  feel  called  upon  again  to  examine  the  legislation 
and  legislative  intent  relating  to  the  adoption  of  the  town- 
ship organization,  and  the  changing  of  the  county  governments 
from  one  form  to  the  other.  The  board  of  supervisors  were  the 
legal  successors  to  the  county  commissioners'  court,  and  as 
such  succeeded  to  the  legal  title  to  this  official  bond.  We 
think  the  suit  was  properly  brought.  There  was  no  error  in 
sustaining  the  demurrer  to  the  pleas,  and  the  judgment  of  the 
circuit  court  must  be  affirmed. 

SxiNNiB,  J.,  having  tried  this  cause  as  judge  of  the  oireuil 
court,  did  not  participate  in  the  decision  in  this  ooort. 

Judgment  affirmed. 

Failurv  to  Afpbovs  B(nn>,  BnBor  or:  Sea  Auditor  v.  fToodni^  S3  Am. 
Deo.  368;  Jone$  ▼.  SteUe^  37  Id.  180.  The  prlodpel  caw  wm  followed  in 
BarUeU  v.  Board  qf  Education^  59  Bl.  867,  368,  on  the  point  that  where  the 
l)ond  of  a  treasurer  of  a  school  district  waa  received  by  the  board  of  ednoaticQ 
and  acted  npon  by  the  parties,  it  was  a  sofficient  approval,  without  a  fonnal 
approval  entered  upon  the  bond  itself,  or  the  record  of  their  proceediQgii  if 
the  bond  was  not  satisliaotory,  it  was  the  dnty  of  the  board  to  have  rsjeottd 
it,  BO  that  the  treasurer  might  obviate  the  objection. 

SuBjemEs  or  O^ticbrs  db  Facto  ab>  Liabui  on  Bond:  See  Jowu  v.  8em^ 
land,  44  Am.  Dec.  300.  The  principal  case  was  quoted  and  followed  in  8kam 
V.  HaioMfufi^  21  111.  128,  on  the  point  that  in  an  action  upon  a  ooastaMals 
bond  the  obligees  cannot  be  peonitted  to  deny  that  be  was  oonstabla;  and  it 
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WM  aLM>  followed  in  AUbee  v.  People^  22  Id.  584,  on  tho  poini  that  a  puij 
who  has  exeoated  a  bond  as  snrety,  declaring  that  the  principal  in  It,  who  waa 
ooraner,  bad  succeeded  to  the  office  of  sheriff,  cannot  gainsay  the  fact  so  as  to 
release  himself  from  liability.  On  the  proposition  that  soreties  cannot  im- 
peach or  deny  the  validity  of  their  bonds,  sea  Kinceumon  ▼.  GcuroU,  90  Anu 
Dec.  391;  Stephen*  r.  Crcaoford,  44  Id.  680. 

Boards  or  Supertisobs  ab>  Lboal  SuocBssoBa  to  Goumtt  Oommissionzbs' 
CorBTS,  in  Illinois,  where  the  township  organintion  is  adopted:  Board  qf 
SupervisoTB  v.  PaUeraon,  56  HI.  119;  Smith  ▼.  Board  </  Supervigon,  59  Id. 
422;  OiUett  v.  Board  of  Supervisor*,  67  Id.  259;  CoMUy  qf  MeDonough  ▼. 
Markham,  19  Id.  151;  all  citing  the  principal  case  to  this  point. 

Thx  FBixdPAii  GASB  IS  QUOTED  WITH  APFBOYAi*  in  Smith  ▼.  Booitd  qfSupet- 
vieors,  59  111.  423,  to  the  point  that  where,  in  an  action  of  debt  by  a  board  of 
•apervisors  against  a  sarety  on  the  bond  of  a  comity  treasarer  to  recover  for 
an  alleged  defalcation,  the  pleas  fail  to  negative  the  receipt  of  money  as  ooonty 
traasnrery  as  was  averred  in  the  declaration,  they  were  in  that  respect  bad* 


Johnson  v.  Bichaedson. 

[17  IxiDioJS,  a02.] 

Kov-JOiHDKB  or  Joint  Owbxr  of  Psopxbtt  in  Action  in  Tobt  io&  DaM- 
AOB8  for  a  breach  of  dnty,  and  not  for  the  specific  property,  can  only  be 
taken  advantage  of  by  plea  in  abatement;  and  in  the  absence  of  such  ple% 
the  owners  suing  may  recover  their  proportion  of  the  damages  sostained 
by  all,  leaving  the  other  joint  owner  to  afterwards  sne  and  recover  hk 
proportion  of  the  whole  damages. 

InvsxKPss  is  Bound  to  Exip  Satelt  and  Well  Pbofebtt  or  Gubrts,  and 
in  case  of  loss  or  injury  he  can  only  absolve  himself  from  liability  on  hii 
part  by  showing  that  the  loss  or  injury  was  without  his  fault.  The  bur* 
den  of  proof  is  upon  him.  If,  however,  the  guest  unnecessarily  exposes  his 
property  or  money  to  danger,  or  unnecessarily  carries  with  him  lai^ 
sums  of  money,  ihe  rule  might  be  otherwise. 

OussT  OF  Hotel  w  not  Required  to  Plaob  hib  Valuables  in  Custody  ov 
Innkeeper,  even  though  the  innkeeper  has  an  iron  safe  for  that  puw 
pose,  and  the  guest  knew  of  that  fact. 

Gabb.    The  facts  are  stated  in  the  opinioxu 
A,  Lincoln,  for  the  appellant. 
S.  T.  Logan,  for  the  appellees. 

By  Court,  SKonnB,  J.  This  ^vas  an  action  on  the  case  hf 
BiofaardBon  and  Hopkins  against  Johnson.  One  Brush,  who  waa 
a  copartner  of  the  plainiiffs  below,  having  in  his  possession 
four  hundred  and  thirty-four  dollars  of  the  partnership  money, 
in  company  with  one  Thompson  arriyed  by  railroad  late  in  the 
night  at  Springfield,  and  put  up  at  the  hotel  of  the  defendant. 

Thompson,  in  the  presence  of  Brush,  deposited  with  the  clerk 
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of  fhe  hotel  a  package  of  three  thousand  dollars,  which  he  was 
conveying  for  other  persons,  and  the  same  was  placed  in  an  iron 
safe  kept  in  the  office  of  the  hotel  for  such  purposes. 

After  supper  Brush  and  Thompson  were  put  into  one  room  to 
lodge,  Brush  having  the  foiir  hundred  and  thirty-four  dollars  in 
his  pocket,  and  Thompson  having  some  three  hundred  dollars 
in  his  pocket.  They  found  a  good  lock  on  the  door  and  locked 
it,  leaving  the  key  in  the  lock  on  the  inside,  and  the  room  was 
apparently  safe  against  entry  by  thieves.  In  the  morning  the 
door  was  found  open  and  Brush's  money  stolen,  but  Thomp- 
son's was  not. 

Ko  special  notice  was  given  as  to  the  keeping  of  valuables, 
nor  touching  liability  for  their  loss.  The  cause  was  tried  by 
jury,  a  verdict  found  against  the  defendant  for  two  hundred 
and  eighty-six  dollars,  and  judgment  was  rendered  thereon. 
The  defendant  asked  for  two  instructions  which  the  court  refused 
to  give,  and  upon  these  instructions  the  only  questions  of  law 
involved  in  the  case  arise. 

The  first  is  based  upon  the  supposition  that  the  plaintiffs  can- 
not maintain  their  action  because  of  the  non-joinder  of  Brush, 
who  was  joint  owner  with  them  of  the  money  stolen.  The 
action  is  in  tort  founded  on  a  breach  of  duty  devolved  by  the 
law  upon  the  defendant  by  reason  of  his  calling — a  duty  the 
law  imposes  on  him  towards  all  his  guests,  from  considerations 
of  public  policy  and  without  regard  to  any  implied  contract  of 
bailment. 

The  proper  plaintiffs  in  actions  in  form  ex  delicto  for  injuries 
to,  loss  or  destruction  of,  property  are  all  the  joint  owners  of 
such  property;  but  where  the  remedy  adopted  seeks  the  recovery 
of  damages,  and  not  the  specific  thing,  the  non-joinder  of  one  or 
more  of  the  joint  owners  can  only  be  taken  advantage  of  to 
defeat  the  action  by  plea  in  abatement.  If  such  plea  be  not 
interposed,  the  plaintiffs  may  recover  according  to  their  propor- 
tionate interests  in  the  property  injured,  or  their  proportion  of 
the  damages  sustained  by  all;  and  the  other  joint  owners  not 
joined  may  afterward  sue  and  recover  their  proportion  of  the 
whole  damages.  Therefore  the  non-joinder  of  Brush  under  the 
general  issue  could  only  be  available  to  lessen  the  plaintiffs* 
damages;  and  the  damages  actually  recovered  in  this  case  was 
these  plaintiffs'  portion  only  of  the  whole  money  stolen:  1  Ch. 
PI.  76;  2  Saunders'  PI.  &  Ev.  536;  Edtoards  v.  EiU,  11  HI.  22; 
Eari  v.  FiUgerald,  2  Mass.  509;  WheeLwrighi  v.  Depeyster,  1 
Johns.  471  [3  Am.  Dec.  345];  Brothenon  v.  Hodges,  6  Id.  108; 
Bradiah  v.  Schenok,  8  Id.  151. 
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The  second  instructiGn  refused  assumes  the  law  to  be  that  if 
the  defendant  kept  an  iron  safe  for  the  deposit  and  safe-keeping 
of  money  of  his  guests,  and  Brush  knew  the  fact,  but  chose  him* 
self  to  keep  the  money,  the  defendant  as  innkeeper  is  not 
liable  for  the  loss. 

The  general  doctrine  deducible  from  the  authorities,  ancient 
and  modem,  is  that  keepers  of  public  inns  are  bound  well  and 
safely  to  keep  the  property  of  their  guests  accompanying  them  at 
the  inn;  and  in  case  such  property  is  lost  or  injured,  the  inn* 
keeper  can  only  absolve  himself  from  liability  by  showing  that 
the  loss  or  injury  occurred  without  any  fault  whatever  on  his 
part;  or  by  the  fault  of  the  guest,  his  companions  or  servants; 
or  by  superior  force;  and  the  burden  of  proof  to  exonerate  the 
innkeeper  is  upon  him,  for  in  the  first  instance  the  law  will  at- 
tribute the  loss  or  injury  to  his  default. 

These  rules,  though  seemingly  hard  on  innkeepers,  are  founded 
on  considerations  of  public  utility,  and  deemed  essential  to  in- 
sure a  high  degree  of  security  to  travelers  and  strangers,  who  of 
necessity  must  trust  to  and  confide  in  the  honesty  and  vigilance 
of  the  innkeeper  and  those  in  his  employ:  2  Kent's  Com.  592- 
596;  Jones  on  Bail.  95,  96;  Story  on  Bail.  471,  472.  Some  of 
the  cases  hold  innkeepers  liable  in  regard  to  the  property  of 
the  guest  at  the  inn  to  the  same  extent  as  common  carriers 
are  in  reference  to  goods  committed  to  them  for  transportation; 
that  is,  for  all  loss  or  injury  not  the  result  of  inevitable  accident. 

But  it  is  not  necessary  in  this  case  to  extend  the  doctrine  re* 
lating  to  the  liability  of  innkepers  beyond  the  limit  of  universal 
recognition:  Biehmond  v.  Smiih,  8  Bam.  &  Cress.  9;  Bennett  v. 
Mellar,  5  T.  R.  273;  Quintan  v.  Courtney,  1  Hayw.  40;  Thwson 
V.  Havre  de  Orace  Bank,  6  Har.  &  J.  47;  Mason  v.  Thompson, 
9  Pick.  280  [20  Am.  Dec.  471];  Shaw  v.  Berry,  31  Me.  478  [52 
Am.  Dec.  628];  Berkshire  Woolen  Company  v.  Proctor,  7  Cush. 
417;  Piper  v.  Manny,  21  Wend.  282;  Newson  v.  Axon,  1  MoCord, 
509;  Metcalf  v.  ffess,  14  HI.  129. 

In  this  case  the  money  is  shown  to  have  been  stolen,  and  it 
being  the  duty  of  the  innkeeper  to  keep  honest  and  faithful 
servants,  and  to  use  every  practical  guard  against  thieves,  prima 
facie  the  law  holds  him  responsible  for  the  loss,  for  fiom  the 
nature  of  the  case  the  guest  cannot  be  presumed  to  have  the 
means  of  proving  who  is  the  guilty  party,  nor  of  establishing 
the  fact  of  delinquency  on  the  part  of  the  innkeeper. 

Every  traveler  must  carry  with  him  more  or  less  money,  and 
it  would  be  unreasonable  to  limit  him  to  a  sufficient  amount  fox 
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imoQ^diate  use.  His  journey  may  be  long,  and  its  exigenniiw 
may  reqnire  a  mucli  larger  sum  than  the  amount  in  this  oaao. 
Strangers  are  usually  compelled  to  rely  wholly  on  their  monej 
ior  living  and  transportation,  and  without  money  their  condi- 
tion  would  be  such  as  none  would  willingly  hazard. 

To  compel  them  to  place  their  money  in  the  custody  of  the 
innkeeper,  his  cl^k  or  serrant,  would  create  new  perils  in  tnr* 
«ling,  and  place  the  guest  at  the  mercy  of  the  publican,  honest 
or  dishonest,  and  he  would  be  likely  to  know  nothing  of  the 
character  of  the  person  into  whose  keeping  he  might  chance  to 
faU. 

If  the  traveler  is  compelled  to  give  his  money  over  for  safe- 
keeping on  his  arrival  at  a  hotel,  what  proof  could  he  be  expected 
to  retain  of  the  fact,  or  of  the  amount?  And  how  practically 
unavailing  would  be  the  remedies  of  the  law  in  case  of  the  dis- 
honesty of  those  to  whom  the  surrender  must  be  made.  Such 
a  rule  we  think  not  only  inconvenient,  but  unreasonable  and 
impracticable. 

We  do  not  intimate  an  opinion  that  innkeepers  are  respon- 
sible  in  all  cases  of  lossof  their  guests'  property;  the  guest  may 
unnecessarily  expose  his  money  to  danger  or  unnecessarily  cany 
with  him  large  sums,  which  no  prudent  man  would  do  in  a 
country  where  exchange  can  be  readily  obtained. 

In  tibis  case,  the  sum  was  not  unreasonably  huge  to  cany 
about  the  traveler's  person,  and  we  cannot  hold  that  he  was  at 
fault  in  not  depositing  it  with  the  iimkeeper. 

Judgment  affirmed. 

NON-JOINDEB  OF    PABTIBS  PLADmnP,  HOW  TakMK   ADVAllCAai  Oft    8M 

Hoffar  V.  Dement^  46  Am.  Dea  628;  Deal  ▼.  Bo^ne,  67  Id.  702;  AaKy  v. 
McRae,  60  Id.  660,  and  notes  to  these  cases.  The  prindpftl  case  is  dted  ia 
Chicago  etc  R,  B.  ▼.  TiM^  91  111.  73,  to  the  point  that  in  aa  action  of  tort 
the  non-joinder  of  a  person  aa  plaintiff  might  be  pleaded  in  abatemantb 

IxNKXXPia'g  LiABiLiTT  voB  GooDB  07  GuxsT:  See  MoiMT  T.  Brmtm,  0 
Am.  Dec.  303,  and  note  collecting  prior  cases;  Shaw  v,  Berrpf  Id.  628; 
r.  BimU,  61  Id.  628;  also  JHekkutm  ▼.  WmckuUr.  60  Id.  760 
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blokbbson  v.  boabd  of  gommibsionbbs  of  riflet 

County. 

(6  iMDIiJIA*  128.] 
001IPL4INA2IT    NSXD  ONLY  InDOBSS  ReLKASK  OF    EllBOBS  ON  BiLL  lOB  Iv- 

jmrcnoK  against  ooUection  of  a  judgment  at  law,  under  the  Indiana 
reyfaed  atatotea  of  1843,  when  he  la  required  ao  to  do  by  the  Jadge  gn«b- 
ing  aneh  injnnetion,  or  by  the  oonrt 

BoBMsr  n  DxaoHAfioaD  bt  Patbb's  Extendiho  Tim  ov  Patmxmt  «a 
Pbzncipal  by  an  agreement  supported  by  a  sufficient  ocmaideratioii  with" 
out  the  consent  of  the  surety,  the  payee  being  equitably  estopped. 

Patiodit  ov  ImmusT  in  Adtavok  ib  SuvnGUinr  OcnraiDXSATioir  to  nip* 
port  an  agreement  for  further  forbearance. 

BsLAnov  07  Partus  ab  PBmon'AL  and  Subbtt  mat  wm  Sbowh,  eraa  aa 
against  the  payee  or  obligee,  for  the  purpose  of  letting  in  any  act  of  the 
latter  tending  to  affect  the  collateral  relationa  of  the  makera  or  obligong 
and  even  when  the  instrument  is  joint  and  aereral,  and  wholly  silent  aa 
to  which  is  the  surety. 

VoSnA&ANOB  TO  8VB  PUNOIPAL  WILL  I>IB0BABOl  SUBIVr,  llthOBgfa  it  ba 

for  m  limited  time  only. 

ImTBUmNY  UVDXB  SXAL  MAT  BS  Hw.BACTD  OB  DiBGBABOID  BT 

Pabol  Agbxbmxnt,  although  thia  cannot  be  done  by  a  mere  parol 

ment 
Bqvitablx  Bbtofpxl  IB  Dbvbnbb  Availablb  at  Law  as  well  aa  in  equi^. 
Pabtt's  Failubb  to  Makb  Dxvbnsb  at  Law  thbovob  MnrAXi  ab  f 

B3B  BiBHTB  doea  not  entitle  him  to  ralief  in  ohaaoaiT; 

Bell  in  clumcexy.    The  facts  are  stated  in  tba  opinion. 

IL  Dumoni,  for  the  appellanta. 

J.  Myman,  for  tilie  appellees. 

By  Court,  Stvabt,  J.    Bill  in  chanoeiy  by  soxeties  to  enforet 
an  flJleged  equitable  estoppel. 
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The  bill  alleges  that  Dickerson  and  John  L.  Shook  were  sure- 
ties,  and  David  P.  Shook  principal,  in  a  surplns  revenue  bond 
for  the  loan  of  two  hundred  and  three  dollars,  executed  on  the 
eleventh  of  February,  1847,  with  interest  payable  in  advance. 
The  bond  is  stated  to  have  been  joint  and  several,  but  that  the 
relation  of  principal  and  surety  subsisting  between  the  obligors 
was  well  known  to  the  county  officers  with  whom  the  loan  was 
negotiated.  It  was  due  February  11, 1848.  On  the  third  of 
March,  1848,  the  ninth  of  March,  1849,  and  the  fifth  of  Feb- 
ruary, 1851,  respectively,  a  year's  interest  was  paid  by  David  P. 
Shook,  which  settled  the  interest  payable  in  advance  up  to 
February  11,  1860. 

The  complainants  aver  that  in  consideration  of  these  pay- 
ments, the  officers  having  control  of  the  surplus  revenue  fund 
extended  the  time  of  payment  of  the  principal  sum  to  the  said 
David  without  the  consent  or  knowledge  of  his  sureties. 

It  is  further  alleged  that  in  September,  1851,  a  judgment  at 
law  was  recovered  on  the  bond  against  all  the  parties  by  de- 
fault. And  the  reason  set  up  for  not  defending  at  law  is, 
"  because  your  orators  were  informed,  and  believed,  that  their 
defense  was  of  an  equitable,  and  not  of  a  legal,  nature,  and 
hence  could  not  avail  themselves  of  their  said  defense  at  law.** 
The  prayer  of  the  bill  is  for  answer,  etc.,  that  the  collection  of 
the  judgment  be  enjoined,  and  for  general  relief. 

Demurrer  to  the  bill  sustained;  and,  on  comjdainants  failing 
to  amend,  dismissed. 

It  is  objected  that  there  is  no  release  of  errors.  The  objection 
is  not  well  taken.  Addleman  v.  Mormon ^  7  Blackf.  81,  is  re- 
ferred to  in  support  of  the  objection;  but  that  decision  is  on  a 
statute  different  from  the  one  governing  this  case.  These  pro- 
ceedings were  had  while  the  statute  of  1843  was  in  force.  The 
provision  on  that  subject  is  that  **  such  complainant  shall  in- 
dorse and  sign  on  his  bill  a  release  of  errors  in  said  judgment 
whenever  required  so  to  do  by  the  judge  granting  such  injunc- 
tion, or  by  the  court: "  B.  S.  1848,  p.  852,  sec.  180.  To  make 
the  objection  available,  it  should  appear  that  such  an  order  had 
been  made,  and  that  the  complainant  had  failed  to  comply.  II 
is  only  when  required  to  do  so  that  he  is  to  indorse  a  release  of 
errors  on  his  bill. 

The  main  question  in  the  case,  viz.,  the  doctrine  of  equitable 
estoppel,  though  urged  by  complainants,  is  not  disoussed  by 
the  defendants'  counsel.  It  is  not  proposed  to  go  into  it  further 
than  the  case  made  in  tke  bill  requires. 
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Equitable  estoppel  is  generally  thus  defined:  when  the  payee, 
opon  an  agreement  supported  by  a  snflSoient  consideration,  ex- 
tends time  of  payment  to  the  principal,  without  the  consent  of 
the  surety,  the  latter  is  discharged,  the  payee  being  equitably 
estopped. 

The  instrument  by  which  these  parties  were  bound  reads  in 
these  words:  **  We,  or  either  of  us,  promise  to  pay  to  the  state  of 
Indiana,  for  the  use  of  the  surplus  revenue  deposited  with  the 
state  of  Indiana,  on  or  before  the  eleventh  day  of  February, 
1848,  the  sum  of  two  hundred  and  three  dollars  and  twenty-seven 
cents,  with  interest  thereon  at  the  rate  of  seven  per  cent  per 
annum  in  advance,  commencing  on  the  eleventh  day  of  Febru- 
ary, 1847,  and  do  agree  that  in  case  of  failure  to  pay  the  prin- 
cipal or  interest  when  due,  five  per  cent  damages  on  the  whole 
sum  due  shall  be  collected,  with  costs,  by  action  of  debt,  in  any 
court  of  competent  jurisdiction.  Witness  our  hands  and  seals, 
February  11,  1847.  David  P.  Shook  [seal],  Telford  Dicker- 
son  [seal],  John  L.  Shook  [seal]." 

Here,  it  will  be  perceived,  is  a  direct  liability  under  seal. 
The  sureties  do  not  undertake  collaterally.  The  agreement  to 
pay  is  joint  and  several,  and  made  directly  to  the  state,  for  the 
use,  etc.  These  features,  it  will  be  seen,  divest  the  case  of  part 
of  the  subtilties  surrounding  the  question. 

That  the  payment  of  interest  in  advance  is  a  sufficient  consid- 
eration to  support  an  agreement  for  further  forbearance,  is  too 
well  settled  to  admit  of  discussion:  Bailey  v.  Adam8y  10  N.  H* 
162;  Fowler  v.  Brooks,  13  Id.  240;  MoComb  v.  KiUridge,  14  Ohio 
348;  Harheri  v.  Dunumt,  3  Ind.  346.  Here,  it  is  alleged,  that 
upon  a  contract  for  forbearance,  in  consideration  of  the  payment 
of  interest,  the  time  was  extended  from  year  to  year  without  the 
consent  of  the  sureties. 

Without  stopping  to  inquire  what  subtile  distinctions  the  au- 
thorities draw  against  the  complainants,  even  on  this  state  of 
facts,  and  without  reference  to  the  surplus  revenue  acts,  we  pro- 
ceed at  once  to  the  main  question.  Was  this  defense  available 
in  equity  only,  or  was  it  also  available  at  law  ? 

Admitting  it  to  have  been  available  in  equity  only,  it  might 
be  suggested  whether  the  bill  should  not  have  been  filed  while 
the  legal  proceedings  were  pending.  However  that  may  be  is 
not  so  material;  for  if  the  matter  set  up  was  a  defense  at  law, 
then  the  court  below  was  correct  in  dismissing  the  bill. 

The  leading  case  on  the  side  that  it  was  not  a  defense  at  law 
is  Da'vey  v.  lYendergroMf  6  Bam.  k  Aid.  187.    The  deoisiona  in 
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BuUed  T.  Jarrold,  8  Price,  467;  Vniied  States  v.  EoweO,  4  Wash. 
C.  C.  620;  Ashbee  y.  Fidduck,  1  Mee.  &  W.  564;  Tale  y.  Wynumd, 
7  Blaokf .  240;  Oarr  r.  Howard,  8  Id.  190,  go  upon  the  auihoril^ 
of  Davey  y.  Prendergraas,  supra.  So  the  doctrine  turns  on  the 
authority  of  that  case. 

That  was  an  action  of  debt  on  a  surety  bond  conditioned  for 
the  payment  in  one  month  of  whatever  balance  might  be  found 
due  on  settlement,  not  exceeding  five  hundred  pounds.  The  sec- 
ond plea  set  up  that  the  plaintiffs  had,  by  parol  agreement,  with- 
out the  privity  of  the  defendants,  given  time  to  the  principal  to 
P^y*  by  installments  of  one  hundred  pounds  a  month,  the  bal- 
ance of  one  thousand  and  ninety-nine  pounds  found  due  on 
settlement,  and  a  warrant  of  attorney  was  given  accordingly. 
Abbott,  C.  J.,  puts  the  decision  on  purely  technical  grounds; 
thus:  "  The  ground  of  my  opinion  in  this  case  is  that  general 
rule  of  the  common  law  which  requires  that  the  obligation  created 
by  an  instrument  under  seal  shall  be  discharged  by  force  of  an 
instrument  of  equal  validity."  In  the  separate  opinion  of  Hol- 
royd,  J.,  it  is  said:  ''The  mere  giving  time  by  parol,  with- 
out consideration,  is  not  even  binding  on  the  party  himself. 
That  [the  warrant  of  attorney]  was  certainly  a  good  considera- 
tion for  the  forbearance.  But  a  mere  engagement  not  to  sue  for 
a  limited  time  is  not  a  release  in  law  of  Uie  original' debt." 

This  decision  was  in  1821.  In  1886  the  case  of  Ashbee  v.  Ptd- 
dvbck,  1  Mee.  &  W.  564,  often  relied  upon  to  the  same  effect,  was 
made  in  the  court  of  exchequer.  There  three  persons  had  signed 
a  bond,  and,  as  in  the  case  at  bar,  it  did  not  appear  anywhere  on 
the  face  of  the  bond  that  two  of  them  were  sureties  for  the  other. 
And  it  was  held  that  a  release  by  the  obligee  to  the  representa- 
tive of  one  of  the  deceased  obligors  was  no  answer  to  an  action 
against  the  surviving  obligors. 

The  American  editor  appends  a  note  successfully  questioning 
this  decision,  on  the  authority  both  of  American  and  English 
cases.  Among  others  he  cites  OrafUm  Bank  v.  Woodwardy  5 
N.  H.  99  [20  Am.  Dec.  566];  Oifford  v.  Allen,  3  Met.  255; 
BeU  V.  Banks,  8  Scott  N.  B.  508,  per  Tindal,  0.  J.  And  the 
report  shows  that  the  ruling  is  not  one  on  which  the  court  had 
taken  time  to  advise,  but  is  given  in  a  conversational  way  by 
Abinger,  C.  B.,  in  the  course  of  the  argument  at  bar. 

From  the  opinions  of  the  judges  seriatim,  in  Davey  v.  Prender* 
grass,  5  Bam.  &  Aid.  187,  the  following  points  may  be  deduced 
as  held  applicable  to  that  case:  1.  That  it  not  appearing  on  the 
face  of  the  bond  that  the  defendants  were  sureties,  it  could  not,  as 
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AfponBt  the  obligee,  be  pleaded  and  shown  (hat  ihej  trere  so. 
Accordingly,  Jshbee  y.  Pidducky  1  Mee.  A;  W.  664.  2.  That  a 
mere  engagement  not  to  sue  for  a  limited  time,  eran  supported 
bj  a  good  consideration,  is  not  a  release  in  law  of  the  original 
debt,  and  therefore  cannot  operate  to  release  the  surety.  3.  That 
an  instrument  under  seal  cannot  be  released  or  discharged  by 
a  parol  agreement. 

On  the  first  point,  the  decisions  are  numerous  and  conclusive 
against  the  ruling  of  the  English  courts:  Harris  t.  Brooks,  21 
Pick.  196  [32  Am.  Dec.  264] ;  Carpenter  y.  King,  9  Met.  611 
[43  Am.  Dec.  406];  Bank  of  SteubmviUe  y.  Hoge,  6  Ohio  17; 
OrafUm  Bank  y.  Keni,  4  N.  H.  221  [17  Am.  Dec.  414];  Artcher  y. 
Douglass,  6  Denio,  609;  BeU  y.  Banks,  8  Scott  N.  B.  603.  And 
to  the  same  effect,  though  with  obvious  misgivings  on  the  part 
of  the  court,  in  Harbert  v.  DuTnoni,  3  Ind.  846.  Carpenter  v. 
King,  supra,  was  debt  on  a  judgment  rendered  on  a  joint  obli- 
gation, without  anything  on  its  face  to  show  that  one  was 
merely  surety  for  the  other.  After  judgment  against  both,  a 
parol  assurance  was  given  to  the  surety  that  it  was  paid.  It 
was  held  that,  even  in  the  absence  of  fraud,  the  defendant, 
going  behind  the  judgment,  might  show  the  collateral  relations 
subsisting  between  tiie  payors,  within  the  knowledge  of  the 
plaintiff,  and  thus  form  a  basis  for  the  defense  growing  out  of 
the  subsequent  acts  of  the  plaintiff.  The  other  authorities  are 
directly  in  point  to  the  same  effect.  In  Bdl  v.  Banks,  supra, 
the  reasoning  of  Tindal,  0.  J.,  is  that  the  giving  forbearance  to 
the  principal,  without  the  knowledge  of  the  surety,  is  a  legal 
fraud  upon  the  latter;  and  the  defense  growing  out  of  this  fact, 
coupled  with  the  subsidiary  relations  of  the  parties,  is  not  in 
contravention  of  the  terms  of  the  contract.  In  Harbert  v.  Ihi- 
nu.ni,  supra,  Harbert  sued  Cheek,  Dumont,  and  Glenn,  on  a 
joint  and  several  note.  Dumont  and  Glenn  pleaded  that  in 
consideration  of  the  receipt  of  usurious  interest  time  had  been 
given  without  consent,  etc.,  and  the  defense  was  sustained,  on 
the  anthoriiy  of  an  English  case:  Oiven  v.  HoTnan,  8  Eng.  L. 
A  Eq.  112.  It  may  therefore  be  regarded  as  settled  that  even 
as  against  the  payee  or  obligee,  for  the  purpose  of  letting  in 
any  act  of  the  plaintiff  tending  to  affect  the  collateral  relations 
of  the  defendimts,  and  even  when  the  instrument  is  joint  and 
several^  and  wholly  silent  as  to  which  is  surety,  the  true  situa- 
tion of  the  parties  as  principal  and  surety  may  be  shown. 

2.  The  second  proposition  is  equally  untenable;  viz.,  that 
**  a  mere  engagement  not  to  sue  for  a  limited  time,  even  sup* 
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ported  by  a  good  consideration,  is  not  a  release  in  law  of 
the  original  debt,  and  therefore  cannot  operate  to  release  the 
eurety."  The  error  is  in  assuming  that  to  release  the  snzety 
the  contract  must  be  such  as  to  release  the  debt  as  to  all  the 
parties.  This  is  not  necessary,  and  is  not  claimed.  It  is  not 
pretended  that  the  forbearance  given  discharges  the  principal. 
But  such  indulgence,  without  consent,  etc.,  is  set  up  as  an  act 
of  the  plaintiff,  collateral  to  the  main  oontraot^  which  entitles 
the  surety  to  be  exonerated. 

That  the  forbearance  is  only  for  a  limited  time  cannot  affecl 
the  case.  The  suspension  of  the  right  to  sue  for  a  month,  of 
even  a  day,  is  as  effectual  to  release  the  surety  as  a  year  or  twtf 
years:  Fellows  v.  Prentiss,  3  Denio,  512.  The  existence  of  such 
a  contract  for  delay  as,  if  violated,  would  give  the  principal 
debtor  a  right  of  action  will  be  sufficient  to  discharge  the  sureiy. 
Such  contract  need  not  deprive  the  creditor  of  the  power  of 
suing.  It  need  not  be  such  as  the  debtor  could  plead  in  bar  of 
the  suit.  If  it  fetter  and  embarrass  the  discretion  of  the  cred- 
itor, it  changes  the  situation  of  the  surety:  Owen  v.  JEfbmon,  8 
Eng.  L.  &  Eq.  112;  Turrill  v.  BofpUon,  23  Yt.  142;  SmUh  v. 
Day,  Id.  656. 

3.  The  third  position  assumed  in  Davey  v.  Prendergrass,  5  Bam. 
&  Aid.  187,  and  seemingly  sanctioned  in  WiU  v.  Bird,  7  Blackf. 
261,  and  Garr  v.  Howard,  8  Id.  190,  presents,  atfirst  impression, 
more  difficulty.  That  an  instrument  under  seal  cannot  be  released 
or  discharged  by  a  mere  parol  agreement  is  undoubtedly  the 
law.  It  is  not  claimed  thpt  so  long  as  the  common-law  doctrine 
in  relation  to  seals  prevails  a  mere  parol  agreement  is  sufficient  to 
discharge  a  writing  obligatory.  But  it  is  claimed  that  acts  may  be 
done  under  a  parol  agreement,  and  in  pursuance  of  it,  which 
may  have  that  effect.  So  that  when  an  executed  parol  agree- 
ment is  set  up,  it  is  not  the  agreement  alone,  but  the  thing  done 
nnder  it,  that  is  relied  upon.  A  parol  agreement  to  receive  de- 
preciated bank  paper  in  discharge  of  a  money  bond,  and  an 
actual  receipt  of  it  accordingly  would  be  a  good  discharge  of 
the  specially.  Here  it  is  not  the  parol  agreement  alone,  but 
that  and  the  act  done  under  it,  which  is  effectual. 

It  is  upon  this  jiustly  recognized  distinction  that  the  courts 
which  have  ventured  to  question  the  English  decisions  have 
proceeded.  In  Carpenter  v.  King,  9  Met.  511  [43  Am.  Deo. 
405],  the  supreme  court  of  Massachusetts  apply  it  to  a  judgment. 
In  Bank  v.  LeavUt,  the  supreme  court  of  Ohio  apply  it  to  a 
specialty.  The  facts  in  that  case  were  these :  A  bond  had  been  ex- 
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eented  by  two  persons,  the  lelfttions  of  whom,  as  principal  and 
mirefy ,  were  known  to  the  plaintiff,  though  the  fact  of  such  rela* 
tion  did  not  appear  on  the  face  of  the  instrument.  The  bank  ac- 
oepted  a  confessed  judgment  from  the  principal,  with  an  agree- 
ment for  the  stay  of  execution.  By  the  terms  of  this  agreement, 
forbearance  was  extended  eighteen  months.  The  plea  setting  up 
these  facts  came  before  the  court  on  demurrer.  The  court  say: 
'*A  surety  cannot  be  further  bound  than  by  the  terms  of  his 
undertaking.  These  terms  cannot  be  changed  without  his  con- 
sent. If  any  change  is  made  to  the  prejudice  of  his  rights  with- 
out such  consent,  he  may  hold  his  obligation  at  an  end.  Any 
act  which  suspends  his  right  to  an  instant  pursuit  of  such  rem- 
edy as  belongs  to  sureties  absolves  him  from  his  liability.  The 
defense  which  such  an  act  giyes  to  the  surety  is  one  proper  to 
be  set  up  in  a  court  of  law.  The  doctrine  is  originally  of  chan- 
cery/' And  Norris  ▼.  Grummey,  2  Band.  333,  and  numerous 
otner  authorities,  are  cited. 

Bank  of  SteubenviUe  ▼.  Edge,  6  Ohio  17,  was  an  action  on  a 
joint  and  several  bond  against  three  obligors.  Plea,  that  they 
had  executed  the  specialty  as  sureties,  with  notice  of  that  fact  to 
the  plaintiff,  and  that  the  bank  had  subsequently  bound  itself 
to  extend  the  time  to  the  principal.  Beplication,  that  the  de- 
fendants were  estopped  by  their  seal,  etc.  But  the  court  say: 
"  There  is  no  attempt  here  to  deny  the  obligation  of  this  paper, 
or  to  evade  its  admissions.  The  defense  sets  up  a  distinct  and 
independent  fact  beyond  the  terms  of  the  writing,  not  contro- 
verting any  of  its  stipulations." 

In  Artcher  v.  Douglass,  5  Denio,  509,  the  obligors  of  a  bond 
given  to  indemnify  the  sheriff  were  permitted  to  show  that 
they  were  sureties,  and  so  enable  them  to  set  up  in  defense  that 
the  principal  had  been  released. 

We  therefore  conclude,  on  the  weight  of  the  American  au- 
thorities,  that  the  doctrine  of  equitable  estoppel  is  a  defense 
available  at  law  as  well  as  in  equity. 

Whether  the  facts  here  set  up  for  relief  in  chancery  would 
have  constituted  a  good  and  complete  defense  at  law,  we  do  not 
decide.  It  is  not  before  us.  Nor  do  we  give  any  intimation 
what  effect  we  think  our  statutes  in  relation  to  sureties  generally 
might  have  on  such  questions  in  a  court  of  law.  Nor  particu- 
larly do  we  decide  what  may  be  the  effect  of  the  provisions  of 
the  statute  in  relation  to  the  surplus  revenue  on  the  case  at  bar. 

AU  we  do  decide  is,  that  the  matter  set  up,  if  a  defense  at  all, 
was  available  at  law.    That  the  defendants  were  presumed  to 
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know.  That  they  were  otherwifie  adTieed  and  befieved,  does 
not  avail:  PlaU  y.  ScoU,  6  Blackf.  389  [39  Am.  Dec.  436].  Tbej 
have  had  their  day  in  court.  That  a  party  has  mistaken  hia 
rights,  and  so  failed  to  make  his  defense  at  law,  does  not  entitle 
him  to  relief  in  chancery:  Bains  v.  Scott,  18  Ohio^  7;  Baburn 
V.  Shartridge,  2  Blackf.  480;  Parker  v.  Morton^  5  Id.  1,  and  the 
authorities  there  cited. 
The  decree  is  afifoned  with  costs. 


SUKKHT,  WHKTHBB  DiSOHABOED  BT   EXTENBIOir  OF  TxiU    TO    PBnVGIPALt 

See  Burke  v.  Cruger,  58  Am.  Deo.  102,  104;  SmUh  ▼.  SgiaU  qf  Steele,  60  Id. 
276;  Devers  v.  Bo8$,  Id.  331;  TcUee  v.  Donaldeon,  61  Id.  283,  and  notes  to 
these  cases. 

EviDBNOB  TO  Show  Relation  of  Principal  and  Surxtv:  See  HarrU  t. 
Brook$,  32  Am.  Dec.  264,  and  note;  Garpenter  ▼.  King^  43  Id.  405,  and  note; 
McOf£  V.  ProtUy,  Id.  409;  Lime  Bock  Bank  v.  Mallett,  56  Id.  673. 

FOBBEARANOB    OB    DbLAT    TO    SUB    PRINCIPAL,    WHETHKB    DlSCHABOEB 

Surety:  See  Johnson  v.  PlcaUen*  Bctnk,  43  Am.  Deo.  480;  PitUard  v.  DavU, 
47  Id.  172;  King  v.  StcUe  Bank,  Id.  739;  Carter  v.  Jones,  49  Id.  425;  Mar* 
herger  v.  PotU,  55  Id.  479;  Burhe  v.  Oruger,  58  Id.  102;  Cook  ▼.  Sauikwick, 
60  Id.  181,  and  notes  to  these  cases. 

Squttable  Belief  against  Judqmentb  at  Law  Obiainxd  thbouob 
Faxlubb  to  Make  Defense:  See  Skinner  v.  Deming,  54  Am.  Deo.  463,  and 
note  oolleoting  and  digesting  prior  cases  in  this  series;  Coaey  v.  Chregorfft  56 
Id.  581;  Warner  v.  ConaaU,  58  Id.  178;  PoOock  ▼.  Gilbert,  60  Id.  732. 
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16  Ihdiaha,  900.] 

Court  of  Ck)MM0N  -  Pleas  of  Indiana  has  Jurisdiction  to  Grant  In- 
junction against  the  prosecution  of  a  trade  by  certsin  penons  In  a  cer- 
tain place  in  violation  of  a  contract. 

Partners  cannot  Escape  Effect  of  thsir  Oontbaot  not  to  Garrt  qoi 
CSertain  Trade,  if  the  contract  is  otherwise  valid,  by  merely  taking  in 
an  additional  partner. 

Injxtnotion  against  Prosecution  of  Trade  mat  bb  Granted  at  Sun 
OF  One  only  of  Several  Partners  with  whom  the  contract  Was  made, 
where  an  injunction  simply,  and  not  compensation  or  damages,  is  asked. 

GoNTRAcr  IN  General  Restraint  of  Trade  is  Void. 

Contract  in  Restraint  of  Trade  will  not  bb  Impuxd,  it  saama, 
from  the  mere  sale  of  the  good-will  of  a  bosinees. 

Contract  in  Restraint  of  Trade,  within  Ldiits  that  mat  bb  Aj>- 
judobd  Reasonable  by  the  courts  and  not  injurioos  to  the  pablic^  is 
valid. 

Contract  in  Reasonable  Restraint  of  Tradb  must  bb  upon  Ook- 
siDEBATiON,  like  contracts  generally;  but  the  parties  may  agree  upon 
what  the  consideration  shall  be,  so  that  it  is  l^pd;  and  the  mere  pww 
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obMe  of  a  stock  in  trade  U  a  saffident  ooomdcfatioii  lor  the  ^randto^ 

agreemeDt  to  abstain  from  oarrying  on  the  particular  trade  in  the  plaoe 

where  the  pnrchaeer  ia  to  engage  in  it 
Eytxct  will  bb   Givxn   to  Stipulations  Iicposoo   Rbabonablb  Rb- 

8T&AINT  0¥  T&ADB,  and  not  to  .those  which  are  unreasonable,  where  the 

stipulations  in  the  contract  are  divisible,  and  part  impose  reasonable  and 

part  nnieasonable  restraints.    Per  Perkins,  J. 
IxjuvcnoN  will  Lib  to  Pebvbkt  Violation  or  Cobt&act  in  Rbason- 

ablb  Restbaint  of  Trade;  and,  it  seems,  specific  performance  of  such 

contract  may  be  decreed. 
Contract  in  Rxstraint  of  Tradb  is  Un reasonable  and  Void,  as  in* 

jnrious  to  the  public,  on  the  ground  of  public  policy,  when  the  restraint 

is  larger  than  is  required  for  the  neceasary  protection  of  the  party  with 

whom  the  contract  is  made. 

GoMFLADiT  asking  an  injonotion.     The  opinion  states  the  facta. 
J.  B.  Julian  and  W,  P.  Benton,  for  the  appellants. 
W,  A.  BickU  and  O.  P.  Morton,  for  the  appellees. 

By  Court,  Pebeihs,  J.  Complaint  in  the  Wayne  common 
pleas  by  Dennis  against  Beard  and  Sinez,  asking  an  injunction. 
Injunction  granted.    Appeal  to  this  court. 

The  case  may  be  shortly  stated  as  follows:  Dennis,  Mumford, 
and  Hooker,  partners,  were  largely  engaged  in  the  city  of  Rich- 
mond, Indiana,  in  the  sale  of  agricultural  implements.  Beard 
and  Sinez  were  in  the  same  trade,  in  the  same  place.  They 
sold  out  their  stock  on  hand  to  Dennis  &  Co.,  and  agreed  not 
to  resume  the  same  business  in  the  city  of  Eichmond  for  the 
consideration,  in  round  numbers,  of  three  hundred  and  fifty 
dollars.  This  agreement  was  in  writing.  The  consideration 
was  paid.  Afterwards,  Dennis  bought  out  Mumlord  and 
Hooker,  and  carried  on  the  business  himself.  Beard  and  Sinez 
took  in  an  additional  partner  by  the  name  of  Dunn,  and  re- 
sumed their  trade  in  agricultural  implements.  Dennis  filed  this 
complaint  for  the  purpose  of  having  them  perpetually  enjoined 
from  prosecuting  that  trade  in  the  city  of  Richmond,  and  noth- 
ing more.    He  did  not  seek  an  account  and  compensation. 

The  appeUants  object  that  the  coxiii  of  common  pleas  had  not 
jurisdiction  of  the  cause.  It  is  ezpresaly  conferred  by  statute: 
2  R.  S.,  p.  19,  sec.  21,  and  p.  69,  sec.  186. 

They  object  that  it  is  not  Beard  and  Sinez,  but  Beard,  Sinez, 
and  Dunn,  who  are  carrying  on  the  business,  and  hence,  that 
there  is  no  violation  of  the  agreement  to  discontinue  trade  made 
by  Beard  and  Sinez. 

It  is  too  plain  for  aigument  that  the  latter  persons  cannot 
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escape  fhe  effect  of  this  contract,  if  it  is  otherwise  valid,  bj 
merely  taking  in  an  additional,  perhaps  nominal,  jMtrtner. 

Thoy  also  object  that  Dennis  cannot  maintain  this  proceeding 
in  his  own  name,  but  must,  if  at  all,  prosecute  in  the  name  of 
Dennis,  Mumford,  and  Hooker. 

As  the  complaint  is  simply  to  obtain  an  injunction,  we  think 
Dennis  can  maintain  it  in  his  name  alone.  The  injimction  is  to 
operate  for  his  benefit — ^he  seems  to  be  alone  interested  in  its  ex- 
istence. But  were  he  not,  it  is,  when  granted  on  his  application, 
just  as  serviceable  to  Mumford  and  Hooker  as  though  obtained 
on  the  joint  application  of  all  three  of  the  parties,  and  no  more 
detrimental  to  the  appellants.  Had  the  complaint  sought  to  ob- 
tain compensation  or  damages,  as  the  legal  interest  in  the  con- 
tract made  the  foundation  of  the  proceeding  is  in  Dennis,  Mum- 
ford, and  Hooker,  it  would  probably  have  been  necessary,  even  in 
this  equitable  proceeding,  to  have  made  them  all  parties,  that  it 
might  bar  any  other  suit  by  them  for  that  purpose. 

The  remaining  inquiry  is.  Can  the  remedy  adopted  be  had 
upon  the  contract  in  question?  Ancientiy  the  common  law 
strongly  discountenanced  all  contracts  in  restraint  of  trade.  In 
one  of  the  earliest  cases  of  which  we  have  an  account,  Ye^  Book, 
2  Hen.  Y.,  where  a  dyer  was  bound  not  to  exercise  his  craft  for 
two  years,  Hull,  J.,  not  only  held  the  bond  void  as  against  the 
oommon  law,  but  added:  '*  By  God,  if  the  plaintiff  were  here,  he 
should  go  to  prison  till  he  had  paid  a  fine  to  the  king:"  ClaygaU 
▼.  Batchelor,  Ow.  143;  Colgate  v.  Bachelor,  Cro.  Eliz.  872.  But 
views  as  to  policy  have  undergone  a  change  upon  the  subject. 
In  1711  occurred  the  case  of  MUchel  v.  Beynolda,  regarded  as  the 
leading  authority  in  this  branch  of  the  law.  It  is  reported  in  1 
P.  Wms.  181,  and  given  in  the  first  volume  of  the  American 
edition  of  Smith's  Leading  Cases,  at  side-page  172.  Judge 
Parker  delivered  an  elaborate  opinion,  collecting  and  classify- 
ing the  previous  cases  bearing  upon  the  subject,  and  coming  to 
the  conclusion  that  a  **  promise  to  restrain  one's  self  from  trad- 
ing in  a  particular  place,  if  made  upon  a  reasonable  considera- 
tion, is  good;  secua,  if  it  be  on  no  reasonable  consideration,  or  to 
restrain  a  man  from  trading  at  all."  Under  this  decision  it  wbb 
regarded,  till  the  case  of  Hitchcock  v.  Coher^  1  Nev.  &  P.  796,  aa 
a  question  for  the  court  in  every  instance  to  determine  whether 
the  consideration  for  the  promise  was  reasonable  or  adequate; 
but  the  law  of  the  case  of  Wichd  v.  Reynolds,  mipra,  has  been 
subsequentiy  modified,  and,  as  Parke,  B.,  states  colloquially, 
in  the  argument  by  counsel  in  Oreen  v.  Price,  13  Mee.  &  W. 
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695,  "  all  that  doctrine  about  the  adequacy  of  the  consideration 
has  been  upset  by  Etichcock  y.  Coker,  1  Nev.  &  P.  796;  Hinde 
Yf  Chray,  1  Man.  &  G.  195;  and  the  true  question  now  is  whether 
the  contract  is  injurious  to  the  public  or  not.  If  it  be,  it  is  void; 
if  it  be  not,  the  parties  may  contract  for  what  o^nsideration  thej 
please." 

Latterly  cases  have  multiplied  upon  this  class  of  contracts^ 
and  the  state  of  the  law  upon  it,  at  present,  may  be  briefly 
stated  thus: 

1.  That  a  contract  in  general  restraint  of  trade  is  void;  an<i 
that  no  contract  in  restraint  is  implied  from  the  mere  sale  of  the 
good-will  of  a  business. 

2.  That  a  contract  restraining  a  party  from  trading  within 
limits  that  may  by  the  court  be  adjudged  reasonable,  and  not 
injurious  to  the  public,  is  yalid:  Avery  y.  Jjangford,  1  Eay,  663, 
Eng.  y.  Gh.  1854.  In  Ward  y.  Byrne,  5  Mee.  &  W.  548, 
the  doctrine  was  carried  to  the  extent  of  holding,  where  a  person 
had  agreed  that  he  would  not  follow  or  be  employed  in  the 
business  of  a  coal  merchant  for,  etc.,  that  he  not  only  could  not 
set  up  the  business  for  himself,  but  that  he  could  not  act  in  it 
as  derk  for  another,  nor  could  he  act  as  soliciting  agent:  Turner 
y.  Bvans,  2  El.  &  Bl.  512;  75  Eng.  Com.  L.  511;  see  MiUer  y. 
JEUioU,  1  Ind.  484;  Taylor  y.  Owen,  2  Blackf.  301  [20  Am.  Deo. 
115];  ToLylor  y.  MoffaU,  Id.  305;  Taylor  y.  MoffaU  et  als..  Id.  304. 

8.  That  such  contract  must  be,  like  contracts  generally,  upon 
a  consideration;  but  that  the  parties  may  agree  upon  what  it 
shall  be,  so  that  it  is  legal;  and  that  the  mere  purchase  of  the 
stock  in  trade  of  a  party  is  a  sufficient  consideration  for  that 
party's  agreement  to  abstain  from  carrying  on  the  particular 
tnide  in  the  place  where  the  purchaser  is  to  engage  in  it:  Green 
y.  Frice,  13  Mee.  &  W.  695;  Fierce  y.  Woodward,  6  Pick.  206. 

4.  That  where  the  stipulations  in  a  contract  are  diyisible,  and 
a  part  impose  reasonable  and  a  part  unreasonable  restraints, 
courts  will  giye  effect  to  the  former,  and  not  to  the  latter:  Lange 
y.  Werk,  2  Ohio  St.  519;  Mallan  y.  May,  11  Mee.  &  W.  653; 
Ohesman  y.  Nainby,  2  Ld.  Baym.  1456;  S.  0.,  2  Stra.  739. 

6.  That  remedies  exist  at  law  and  in  chancery.  Those  at  law 
need  not  be  specified.  In  chancery  are:  1.  Certainly^  injunc- 
tions restraining  yiolations  of  such  agreements:  WULiams  y. 
Williams,  2  Swanst.  Oh.  253;  and  the  numerous  cases  cited  in  a 
note  in  3  Daniell's  Oh.  Pr.,  Perkins's  ed.,  1875;  Eolden'a  Adm'r 
y.  McMakin,  1  Parsons's  Sel.  Eq.  Oas.  270;  and  2.  Perhaps  de* 
oreee  for  specific  performance :  Note  to  WiUiama  y.  WiUiams,  supra. 
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In  1890  Lord  Eldon  said,  in  Baater  v.  OonoOy^  1  Jao.  &  W. 
576,  but  it  was  not  necessary  to  decide,  that  a  oonri  would  not 
execute  a  contract  for  the  sale  of  a  good* will  of  a  trade. 

In  1822  Sir  John  Leach,  t Ice-chancellor,  decreed  a  specific 
performance  of  an  agreement  for  such  sale:  Boywn  v.  WkUehead^ 
1  Sim.  A  St.  74. 

And  in  1826  Lord  GifEbrd,  master  of  the  rolls,  in  Cadake  y. 
TiU,  1  Euss.  376,  a  case  in  which  the  point  did  not  arise,  put 
a  query  as  to  whether  a  court  of  equity  would  decree  a  specific 
performance  of  such  a  contract.  He  noticed  the  dictum  of  Lord 
Chancellor  Eldon,  in  Baxter  y.  ConoUy,  supra^  but  made  no  ref- 
erence to  the  express  decision  of  Sir  John  Leach,  aboye  referred 
to.  It  is  not  our  purpose  to  intimate  any  opinion  on  this  pointy 
but  simply  to  note  the  cases  bearing  upon  it. 

Proceeding  now  to  apply  the  law  to  the  case  under  considera- 
tion, we  find  that  the  contract  of  sale  was  executed,  the  restraint 
coupled  with  it  limited  to  the  cify  of  Bichmond  as  to  territory, 
but  was  indefinite  as  to  time.  The  contract  was  made  in  June, 
1858.  The  consideration,  we  haye  seen,  was  sufficient,  the  law 
giyes  the  remedy  resorted  to,  and  the  only  remaining  question 
is.  Was  the  restraint  reasonable  ? 

In  MdUan  y.  May,  11  Mee.  &  W.  663,  the  rule  is  laid  down  that 
*'  eyery  restraint  of  trade  which  is  larger  than  what  is  required 
for  the  necessary  protection  of  the  parfy  with  whom  the  contract 
is  made  is  unreasonable  and  yoid,  as  injurious  to  the  public,  on 
the  ground  of  public  policy.*' 

This  rule  we  think  correct,  and  tested  by  it,  the  restraint  in 
the  case  before  us  cannot  be  considered  as  too  large  as  to  spaoe. 
And  in  Hitchcock  y.  Coker,  1  Ney.  &  P.  796,  and  Archer  y. 
Marsh,  6  Ad.  &  El.  959,  it  is  decided  that  indefiniteneas  as  to 
time  alone  is  no  objection. 

Looking  at  the  whole  case,  then,  we  think  the  contract  under 
consideration  reasonable  and  yalid.  Its  existence  rendered  the 
partnership  establishment  of  Dennis,  Mumford,  and  Hooker 
more  yaluable.  That  yalue  would  enter  into  the  consideration 
of  the  sale  and  purchase  of  that  establishment,  and  entitle  the 
'  purchaser  to  the  benefit  of  the  agreement  to  exclude  Beard  and 
Sinex  from  setting  up  the  same  business:  OoUyer  on  Part, 
Perkins's  ed.,  148.    Hence,  Dennis  should  be  entitled  to  relief. 

The  judgment  is  affirmed  with  costs. 

C021TKA0T  IN  GxNEBAL  BssTKAiirr  OF  Trads  u  IifyALiD:  Pike  y. 
Thamtu,  7  Am.  Deo.  741,  and  note;  Alger  ▼.  Thaeker,  31  Id.  119.  Li 
ifadiwn  etc.  B.  B.  v.  WhiUneck,  8  Ind.  236,  the  principal  oaae  is  cited  to  the 
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poiot  that  contmcte  in  general  reetxmint  of  trade  are  void  at  commoD  law,  m$ 
«re  contracts  in  fall  restraint  of  marriage,  thoagh  partial  aad  reaeonable  re« 
■trainta  in  relation  to  both  subjects  are  valid;  and  in  WUeff  ▼.  Baumgardnerp. 
V7  Id.  68,  it  is  referred  to  on  the  point  that  a  contract  in  restraint  of  trade 
18  Toid  if  the  restraint  be  nnreasonable,  and  this  question  is  one  of  law  for 
the  court  to  determine;  and  the  contract  will  be  supported  or  avoided  on 
.grounds  of  public  policy. 

CoNTBACT  IN  Rkasomabli  RiSTBAiiTr  ov  Taadb  18  Valid:  Pierot  V. 
Fuller^  5  Am.  Dec  102;  Pihe  t.  Thtmuu^  7  Id.  741,  and  note;  Palmer  ▼. 
StMAns,  15  Id.  204;  Onmdy  v.  Edward;  23  Id.  400;  Bowter  y.  Bliu,  43  Id. 
%;  KeUogg  ▼.  Larkin,  56  Id.  164.  See  the  principal  case  cited  and  referred 
to  on  this  point  in  Ihify  t.  Shoekey,  11  Ind.  72;  Boiler  ▼.  Otf,  14  Kan.  616. 

Contract  in  Reotraint  ow  Tradb  to  bb  upon  Gonbidsbation:  Seo 
Pierce  t.  FuUer,  6  Am.  Dec.  102;  Pike  r.  TKomas,  7  Id.  741;  and  notej 
Palmer  y.  Siebbins,  15  Id.  204;  KeUogg  v.  Learkin,  56  Id.  164. 

Injunction  will  Lib  to  Prbtbnt  Violation  of  Gontbaot  or  Bbabon* 
ABLB  Bbstbaint  OF  Tradb:  Sterling  r,  KlepeatUe^  24  Ind.  96;  MeOlmrfft 
Appeal^  68  Pa.  St.  64. 


DniUNa  V.  Mubbat. 

GomiiAINT  18  NOT   DbMUBRABLB    FOB  OmITTINO  TO  ShOW  THAT  ObBKBINV 

TioN  OF  Watbb  WA8  Unnbcbssabt  to  defendant  in  the  fair  and  reason* 
able  use  of  the  stream,  where  it  seeks  to  enjoin  the  obetmction  of  th« 
flow,  and  it  does  not  appear  that  the  defendant  had  any  use  for  the 
water,  and  he  is  not  charged  with  the  erection  of  a  mill,  but  of  a  dam. 
Judombnt  cannot  bb  Gollatbrallt  Impbaohbd  by  a  party  on  the  ground 
that  &]se  testimony  was  given  at  the  triaL 

BtKBT    BiPABlAN    PROFBUTOB    HAS    BqUAL    RiOHT    TO    FLOW  OF  WaTXB 

thbouoh  HI8  Land,  and  no  one  has  a  right  to  use  it  to  the  material  in* 
jury  of  those  below  him.  If  he  diverts  the  stream,  he  must  return  it  to 
its  natural  channel  when  it  leaves  his  estate. 
BvKBT  Injuet  to  Ripaeian  Pbofribtoe  bblow  will  not  Confer  Riort 
OF  AcnoN.  It  Is  necessary  to  take  into  ooosideratioD  the  capacity  of 
the  stream,  the  adaptation  of  the  machinery  to  it,  and  all  the  attendant 
droumstancee;  and  when  all  these  are  properly  considered,  if  the  pro- 
prietor below  is  materially  injured,  when  oonsidered  in  relation  to  tha 
facts  of  the  particular  case,  he  is  entitled  to  redress. 

Pbogbedinob  to  enjoin  the  defendant  from  obstracting  the 
flow  of  the  water  of  a  stream  to  the  plaintiff'8  mill*  The  facts 
tie  stated  in  the  opinion. 

t/1  Bariden,  for  the  appellant. 

J.  8.  Neufman,  J.  P.  Siddatt,  and  J.  B.  Julian,  for  the  ap- 
pellee. 

By  Court,  Ooomre,  J.  This  was  a  proceeding  instituted  by 
Hurray  against  Dilling,  in  the  Wayne  circuit  court,  and  trans* 
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feired  to  the  common  pleas,  the  object  of  which  was  to  enjoin 
Dilling  from  obstnicting  the  flow  of  the  water  of  a  stream  to 
the  plaintiff's  mill  by  the  manner  of  erecting  and  maintaining 
a  dam  above  it. 

The  complaint  states  that  for  fourteen  years  the  plaintiff  has 
been  the  owner  of  a  mill  and  manufactory  propelled  by  water 
on  his  own  land;  that  in  the  spring  of  1850  the  defendant 
erected  a  dam  across  the  stream  above  the  plaintiff's  land,  by 
which  the  water  was  diverted  from  its  natural  channel,  and  the 
flow  of  it  to  his  mill  prevented;  that  he  brought  an  action 
against  the  defendant  for  said  injury,  to  which  he  pleaded  not 
guilty,  and  in  August,  1851,  he  recovered  a  judgment  against 
the  defendant  for  the  damages  he  had  then  sustained;  that  the 
defendant  keeps  up  his  dam,  and  still  prevents  the  flow  of  the 
water;  and  that  his  mill,  which  was  worth  three  thousand  dol- 
lars, is  thus  rendered  valueless. 

The  defendant  demurred  to  the  complaint,  because  it  did  not 
show  that  the  obstruction  of  the  water  was  unnecessary  to  the 
defendant  in  the  fair  and  reasonable  use  of  the  stream.  The 
demurrer  was  properly  overruled.  It  does  not  api>ear  from  the 
complaint  that  the  defendant  had  any  use  for  the  water.  He 
is  not  charged  with  the  erection  of  a  mill,  but  a  dam. 

The  answer  admits  the  erection  of  the  plaintiff's  mill,  but 
avers  that  for  ten  years  previous  thereto  the  defendant  had  had 
in  full  operation  a  mill  just  above  it  on  the  same  stream,  and 
had  been  accustomed  to  use  all  the  water  of  the  stream;  that 
since  the  erection  of  the  plaintiff's  mill  he  has  so  used  the  water 
as  to  preserve  the  plaintiff's  rights  as  far  as  in  his  power.  He 
admits  the  recovery  of  the  judgment,  but  seeks  to  impeach  it 
for  testimony  given  on  the  trial,  which  he  says  was  false.  He 
states  that  his  mill  is  on  his  own  land;  and  that  he  always 
intends  to  use  the  water  with  every  possible  regard  to  the 
plaintiff's  rights.  He  denies  having  diverted  the  stream,  but 
alleges  that  he  uses  the  water  for  his  mill,  and  then  permits  it 
to  flow  freely  down  the  channel;  and  particularly  since  said 
trial  he  has  not  allowed  the  water  to  be  retained  when  he  was 
not  using  it  himself.  He  claims  that  having  erected  his  wodoi 
long  before  the  plaintiff's,  he  has  a  paramount  right  to  the 
use  of  the  water,  doing  him  no  unnecessary  harm. 

The  plaintiff  demurred  to  so  much  of  the  answer  as  sought 
to  impeach  the  judgment,  and  the  demurrer  was  correctly  sus- 
tained. The  reply  denies  the  afSrmative  matter  set  up  in  the 
answer. 
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There  was  a  trial  by  the  court,  which  resulted  in  a  judgment 
for  the  plaintiff,  and  an  order  that  the  defendant  should  take 
down  and  remove  a  dam  across  the  stream  mentioned  in  the 
complaint,  called  the  new  dam,  so  as  not  to  obstruct  the  waters 
of  the  stream;  and  the  defendant  was  further  ordered  so  to 
regpilate  and  use  the  water  at  his  works  as  not  to  detain  the  same 
longer  than  three  hours  at  one  time,  except  in  the  night,  and 
that  he  commence  letting  it  out  early  in  the  morning,  and  was 
enjoined  from  using  the  water  otherwise. 

It  appears. from  the  evidence  taken  in  the  cause  that  the  de- 
fendant was  the  owner  of  an  oil-mill,  the  machinery  of  which 
was  propelled  by  water  taken  from  the  stream,  by  means  of  a 
dam  and  race,  aU  upon  his  own  land.  How  long  his  mill  had 
been  erected  does  not  appear.  About  fourteen  or  fifteen  years 
af^o,  but  since  the  erection  of  the  defendant's  mill,  the  plain tifl 
erected  a  woolen-factory  and  saw-mill,  about  half  or  three 
quarters  of  a  mile  below  the  defendant's,  supplied  by  water  in 
tiie  same  manner,  and  situated  upon  his  own  land.  The  capac- 
ity of  the  stream  was  not  such  as  to  furnish  a  constant  supply, 
except  in  time  of  high  water;  and  at  low  and  ordinary  stages 
the  water  was  used  by  gathering  heads.  The  plaintiff  seems  to 
haTO  had  usually  a  sufficiency  of  water  at  his  mill  until  1850, 
when  the  defendant  erected  a  saw-mill,  on  the  same  race,  below 
hia  oil-mill,  and  constructed  a  new  dam,  below  and  near  the 
old  one.  Overshot  wheels  had  been  previously  used  in  the 
plaintiff's  and  defendant's  mills,  but  the  wheel  used  in  the  saw- 
mill was  of  the  kind  called  flutter-wheels,  and  required  about 
three  or  four  times  as  much  water  as  the  former  kind.  Since 
the  erection  of  the  new  dam  and  saw-mill,  the  plaintiff  has  not 
been  able  to  run  his  establishment  more  than  half  as  much  as 
before. 

The  rule  of  law  which  governs  cases  of  this  kind  is  well  es- 
tablished. Every  riparian  proprietor  has  an  equal  right  to  the 
flow  of  the  water  through  his  land,  and  no  one  has  a  right  to 
u&e  it  to  the  material  injury  of  those  below  him.  He  has  no 
property  in  the  water  itself;  but  only  a  right  to  use  it  as  it  flows 
along.  If  he  diverts  the  stream,  he  must  return  it  to  its  natural 
channel  when  it  leaves  his  estate.  This  rule  is  laid  down  by 
Chancellor  Kent,  8  Eenf  s  Oom.  439,  and  is  the  clear  result  of 
all  the  authorities.  But  it  is  not  every  injuiy  to  a  proprietor 
below  that  will  confer  a  right  of  action,  or  justify  an  order  to 
remove  the  obstruction.  In  every  detention  of  water  for  the 
purposes  of  machinery,  there  is  some  loss  by  evaporation  and 
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ftbflorption;  and,  eepeoially  in  a  stream  like  this,  there  would 
necessarily  be  some  irregularity  in  the  flow  of  the  water.  Pothier 
lays  down  the  rule  that  the  owner  of  the  upper  stream  must 
not  raise  the  water  by  dams  so  as  to  make  it  fall  with  more 
abundance  and  rapidity  than  it  would  naturally  do,  and  injure 
the  proprietor  below.  The  rule  thus  stated  is  too  strong  for 
the  present  case;  the  capacity  of  the  stream  being  such  that  the 
water,  if  used  at  all,  cannot  be  allowed  to  maintain  a  continu- 
ous and  regular  flow. 

This  question  was  much  considered  in  the  case  of  Pdhner  v. 
Mulligan,  8  Cai.  307  [2  Am.  Dec.  270],  where  a  majority  of  the 
court,  Elent  and  Thompson,  JJ.,  dissenting,  held  that  although 
the  erection  of  a  dam  aboTe  made  it  so  much  more  difficult  for 
the  owner  of  a  mill  below  to  bring  logs  to  his  mill  as  to  require 
an  additional  hand  for  evexy  twenty-five  logs,  and  though  the 
rubbish  from  the  upper  mill  was  an  inconvenience  to  the  pro* 
prietor  of  the  lower  to  the  amount  of  two  hundred  and  fifty 
dollars  a  year,  yet  these  were  injuries  for  which  the  proprietor 
below  had  no  remedy. 

The  difficulty  is  not  so  much  in  the  rule  as  in  the  application 
of  it;  in  which  it  is  necessaiy  to  take  into  consideration  the 
capacity  of  the  stream,  the  adaptation  of  machinery  to  it,  and 
all  the  attendant  circumstances;  and  when  all  these  are  prop- 
erly considered,  if  the  proprietor  below  is  materially  injured, 
that  is,  materially  when  considered  in  relation  to  the  facts  of 
the  particular  case,  he  is  entitled  to  redress.  In  the  case  above 
referred  to,  the  mills  were  upon  the  Hudson  river,  which  is  a 
large  stream;  and  even  there  two  of  the  judges  thought  the 
plaintiff  ought  to  recover.  An  injury  to  the  same  extent  to  a 
mill  situated  upon  a  small  stream  would  doubilesB  have  entitled 
the  plaintiff  to  an  action. 

In  the  case  before  us,  the  proof  shows  that  the  dam  which 
was  ordered  to  be  removed  was  an  obstruetion  to  the  stream; 
and  that  if  so  used  as  to  gather  a  head  of  any  considerable  use 
to  the  saw-mill,  it  would  occasion  an  unreasonable  detention  of 
the  water.  It  was  properly  ordered  to  be  removed.  Although 
there  is  much  conflicting  testimony  in  regard  to  the  capacity  of 
the  stream,  there  is  very  little,  if  any,  in  regard  to  the  quantity 
of  water  required  to  propel  the  saw-mill  wheel.  The  proof  on 
that  point  tended  strongly  to  show  that  the  wheel  was  unsoited 
to  the  stream.  Upon  the  whole  case,  we  think  the  judgment 
ought  to  be  affirmed. 

The  judgment  is  affirmed  with  costs. 


May,  1855.]  Wood  v.  Cohen.  888 

JxTDOicEirr,  WHJTiim  mat  bb  (Toliatsballt  Impxachbd  mt  Pabtt:  See 
TaungT.  Lorain,  62  Am.  Dec.  463;  Bcrdm  ▼. /Sftate, 54  Id.  217;  WkUe  y, Met- 
riU,  67  Id.  627:  ScMdiM  v.  SckuUat,  60  Id.  336.  The  prinoipal  cam  is  cited  in 
WUqf  y.  Paioeyj  61  Ind.  469,  to  the  point  that  a  jadgment  of  a  oonrt  of  gen- 
eral jurisdiction,  having  jurisdiction  of  the  subject-matter  and  person,  is  not 
Toid,  and  cannot  be  attacked  collaterally  for  fraud  or  irregularity  in  the  pro- 
eeedings  in  which  it  was  obtained;  so  in  Cltne  t.  Crvrnp,  1 1  Id.  126,  it  is  cited 
to  the  effect  that  in  a  suit  upon  judgments  taken  by  confession  for  a  bona  fide 
debt,  the  defendant  cannot  set  up,  as  fraud  in  obtaining  the  jndgmeniB,  that 
the  plaintiff  had  failed  to  perform  his  part  of  the  contract  which  was  entered 
Into  by  him  as  an  inducement  to  such  confession.  See  also  the  principal  caae 
eited  in  Meredith  ▼.  Laeheif,  14  Ind.  631;  S.  C,  16  Id.  4. 

RiPABiAir  Pbofbutob's  Right  to  Katubal  ahb  Umxntebbupted  Flow 
07  Strxah:  See  NewhaU  v.  Ireton,  64  Am.  Dec.  690,  and  note  collecting 
prior  cases  in  this  series;  EUioU  ▼.  Fitehburg  R.  R.,  67  Id.  36;  Olney  v.  Fkn- 
ner.  Id.  711;  Stem  y.  Burden,  60  Id.  463;  Blood  v.  ITashua  etc  B.  /?.,  61  Id. 
444.  The  principal  case  was  cited  in  Dunumt  ▼.  Kellogg,  29  Bfich.  426,  to  the 
point  that  each  riparian  proprietor  Is  allowed  a  reasonable  use  of  the  water. 

BxAaoKABLiirsss  ov  Usx  ov  Water  bt  Ripabiab  Fbofbibtob,  on  What 
Depkitdb:  See  SUioU  y.  Fitchlmrg  B.  B.,  67  Am.  Dec.  86;  ThuHfer  y.  Mar* 
tin,  61  Id.  468,  and  notes  to  these  cases. 
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Dbhabd  lOB  Bbtubh  ov  Chattel  most  be  Madb  bt  Owbbb  of  Boba 
FxDB  PuBCHASBBy  even  from  the  wrongful  taker,  before  he  Is  liable  to  an 
action  to  recover  the  possession,  although  the  one  who  wrongfully  took 
the  chattel  is  liable  without  demand. 

Dbvbitdaiit  is  Compbtbnt  W1THB88  roB  hib  Co-dbvbbbabt,  under  the  In« 
diana  statute,  where,  in  an  action  to  recover  possession  of  a  chattel  alleged 
to  have  been  wrongfully  taken  and  detained,  their  interests  are  antago- 
nistic to  the  extent  that  one  of  them  is  not  liable  at  all  events  in  tiis 
absence  of  a  demand,  he  being  a  bona  fide  purchaser. 

AcmoN  to  recover  possession  of  a  horse.  The  question  as  to 
the  competenoj  of  defendant  Wood  to  testify  in  behalf  of  hia 
00-defendant,  Cohen,  arose  under  the  statute  which  provided  that 
"a  party  may  be  examined  on  behalf  of  his  co-plaintiff  or  co- 
defendant,  as  to  any  matter  in  which  he  is  not  jointly  inter- 
ested, or  liable  with  such  co-plaintiff  or  co-defendant,  and  as  to 
which  a  separate  and  not  a  joint  judgment  shall  be  rendered: "  3 
B.  S.  1852,  p.  97. 

^,  H.  Tett  and  J.  ^  ^tlMm,  for  the  appellant. 
O.  P.  MorUm  and  M.  WUnn,  for  the  appellees. 

By  Oourt,  Pxbkihb,  J.  Action  to  reeorer  the  possession  of  a 
horse.    The  complaint  allege«  that  the  horse  was  tortiously 
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taken  by  one  of  the  defendants,  and  is  wrongfullj  detained  bj 
both.  The  defendants  severally  answered,  Wood  denying  his 
wrongful  taking  and  detention,  and  Cohen  his  wrongful  deten- 
tion of  the  horse;  and  both  asserting  it  to  be  the  property  of 
Cohen;  defendant  Wood  stating  that  he  sold  the  horse  in  good 
faith  to  Cohen.  The  plaintiff  replied,  denying  the  truth  of  the 
answers. 

On  the  trial,  Cohen  offered  his  co-defendant.  Wood,  as  a  wit- 
ness in  his  behalf.  The  plaintiff  objected  to  the  competency  of 
Wood  as  a  witness,  on  the  ground  of  his  joint  interest  with 
Cohen  in  the  suit.  Wood  admitting  that  he  had  sold  the  horse 
to  Cohen,  and  would  be  liable  over  to  him  if  the  plaintiff  suc- 
ceeded; but  the  court  permitted  the  witness  to  be  sworn. 

The  judgment  in  this  case,  had  it  been  in  favor  of  the  plaint- 
iff for  the  recovery  of  the  horse,  would  not  necessarily  have  been 
joint  against  the  defendants. 

If  Wood  wrongfully  took  the  horse  from  the  plaintiff,  he 
would  have  been  liable  without  a  demand  for  its  return  having 
been  made;  whereas  if  his  co-defendant,  Cohen,  was  a  bona  fide 
purchaser  of  the  horse,  even  from  the  wrongful  taker,  he  would 
not  have  been  liable  in  the  absence  of  such  a  demand:  Barrett y. 
Warren,  3  Hill  (N.  T.),  348;  PHngle  v.  PhiMipa,  6  Sandf.  157. 
And,  according  to  the  late  English  authorities,  he  would  not^ 
under  such  circumstances,  have  been  liable  at  all.  See  the  cases 
cited  and  commented  upon  in  Pringle  v.  Phillips  j  supra.  But  we 
do  not  mean  to  intimate  a  sa&ction  of  this  doctrine.  It  might 
have  been  important,  therefore,  for  Cohen  to  show  that  though 
Wood  wrongfully  took  the  horse,  and  was  liable  in  the  suit,  yet 
that  he  was  a  bona  fide  purchaser  from  him,  and  hence  not  liable^ 
at  all  events,  in  the  absence  of  a  demand;  and  so  far  his  interest 
and  that  of  his  co-defendant  would  have  been  antagonistic,  and 
not  joint  in  the  statutory  sense  of  the  word.  We  think  Wood 
was  rightly  admitted  as  a  witness:  City  of  New  York  v.  Price,  4 
Sandf.  616;  Beat  v.  Finch,  11  N.  Y.  128,  a  case  in  which  the 
whole  subject  under  the  New  York  code  is  discussed. 

To  what  extent  a  co-defendant,  when  made  a  witness,  as  in 
this  case,  is  to  be  permitted  to  testify,  is  another  question,  and 
one  not  now  raised. 

The  judgment  below  was  for  the  defendants,  and  it  is  con* 
tended  that  it  should  have  been  for  the  plaintiff.  It  is  insisted 
that  the  evidence  showed  that  a  fraudulent  sale  of  the  horse  had 
been  made  by  the  defendant  Wood  to  the  plaintiff,  and  that 
such  sale  deprived  him  of  title  and  the  right  to  reposoocs  himself 
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of  the  article  sold.    The  assumption  of  law  is  correct:  Hand* 
tove  y.  Burton,  1  Ind.  89;  bnt  it  is  not  clear  that  anj  sale  was 
made,  and  the  question  was  for  the  jury  upon  the  evidenfe. 
The  judgment  is  affirmed  with  costs. 


DUAND  MUST  SE  MaDB  BT  OwXXB  OV  ChATTBL  OV  BOVA  Fn>B  PUBCHASXB 

famn  another  before  an  action  to  recover  poeaewion  can  be  maintained;  Ccm^ 
mar  ▼.  Cortutoek^  17  Ind.  94;  Torian  y.  McClure,  83  Id.  312;  Boberts  y.  N'oT' 
ria,  67  Id.  391;  or  before  an  action  for  conversion  is  maintainable;  Sherry  v. 
Pieken^  10  Id.  377*    The  principal  case  was  cited  to  these  points. 

Pabtt  Jointly  Imtsbbsted  was  not  Compbtbnt  Witnbbs  in  Indiana. 
If  a  defendant  might  be  liable  jointly  with  his  oo-defendant,  he  is  an  incom- 
petent witness:  HcUl  y.  Nash,  11  Ind.  37.  A  co-defendant,  however,  may  be 
ealled  as  a  witness,  bat  cannot  be  examined  touching  any  matter  in  which 
he  is  alike  interested  with  the  other  defendants:  Kingr*  StaUtlb  Id.  67. 
Where  a  judgment  is  rendered  against  two  defendants  before  a  justice  of  the 
peace,  and  bnt  one  of  the  defendants  appeals,  the  defendant  not  appealing  is 
no  party  to  the  suit  in  the  appellate  court,  and  may  be  a  witness  in  that  court 
for  the*  defendant  prosecuting  the  appeal:  Ooodhue  v.  Palmer^  13  Id.  453. 
But  the  court  cannot  say  that  a  person  was  erroneously  excluded  as  a  witness 
where  he  was  a  party  to  the  record,  and  might  be  subjected  to  a  joint  judg- 
ment as  to  part  of  the  subject*matter  of  the  suit:  Dearnumd  v.  DearmontL  10 
Id.  193.    In  this  connection,  see  sec.  496,  Ind.  B.  S.  1881. 


Beebe  V.  Statb. 

[6  iMDUMA,  SOL] 

Bight  to  Manuvaotuks  ani>  Sill  Intoxioatino  Liquobs  ib  Pbotbotbd  bt 
Indiana  Conbtitution,  and  an  act  of  the  legislature  prohibiting  it  is  ua> 
constitutional  and  void. 

Ijquob  is  Pbopbbty,  and  as  such  can  only  ha  taken  for  public  purposes  and 
after  full  compensation. 

IdOISLATUBB  CANNOT  ENUkBOB  ITi  POWEB  OVBB  PBOFBBTT  OB  PVBSUm  bj 

declaring  them  nuisances. 
Whbtheb  Gitxn  Kinds  ov  Pbofbbtt  ob  Clabsbs  of  Pubsuitb  abb  Km* 
OANCXS  is  a  question  for  the  judiciary. 

Habeas  oobfits.    The  facts  are  stated  in  the  opinion. 

J.  Morrison,  W.  T.  Otto,  J.  W.  Chapman,  D.  Wallace,  £  Cth 
hum,  and  J.  S.  Hegter,  for  the  appellant. 

Z>.  McDonald,  L.  Barbour,  A,  G,  Porter,  H.  0.  Newoomb^  J. 
Cobum,  and  N.  B.  Taylor,  for  the  state. 

By  Oonrty  PsBKors,  J.  Boderick  Beebe  sued  out  from  the 
Uarion  common  pleas  a  writ  of  habeae  corpus  to  obtain  deUver- 
ance  from  imprisonment  in  the  county  jail.  The  sheriff,  being 
er,  made  return  to  the  writ  that  he  held  said  Beebe  in  cue- 
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tody  by  virtue  of  miUimuses  to  him  directed  by  the  mayor  of 
Indismipolis,  reciting  that  said  Beebe  had  been  convicted  and 
fined  under  the  provisionB  of  the  act  to  prohibit  the  manufao* 
ture  and  sale,  except,  etc.,  of  intoxicating  liquors,  passed  by  the 
legislature  of  1855,  approved  on  the  sixteenth  of  February,  and 
published  in  all  the  counties  of  the  state  on  the  seventeenth  of 
May,  and  appointed  to  take  effect  on  the  twelfth  of  June  of  that 
year,  and  had  not  paid  or  replevied  the  fines,  etc.  The  alleged 
offenses  were  shown  to  have  been  committed  after  the  twelfth  of 
June. 

Upon  this  retium,  Beebe  moved  the  court  to  discharge  him 
from  custody,  but  the  court  overruled  the  motion.  The  ground 
of  the  motion,  as  stated,  was  that  the  liquor  act  of  1855  was 
unconstitutional,  and  therefore  void;  that  a  conviction  under  it 
was  consequently  invalid;  and  that  as  the  facts  of  the  case  ap- 
peared upon  the  face  of  the  return,  it  showed  that  Beebe  was 
illegally  restrained  of  his  liberty. 

Counsel  on  bbth  sides  concede  in  argument  that  the  record 
presents  the  question  of  the  validity  of,  at  least,  what  is  alleged 
to  be  the  prohibitory  portion  of  said  liquor  act;  and  that  ques- 
tion will,  therefore,  without  inquiry  upon  the  point,  be  consid- 
ered. We  approach  it  with  all  the  caution  and  solicitude  its 
nature  is  calculated  to  inspire,  and  that  intention  of  careful 
investigation  its  importance  demands,  feeling  that  the  cons^ 
quences  of  the  principles  we  are  about  to  assert  will  not  be  con« 
fined  in  their  operation  to  this  case  alone. 

Preliminary  to  the  discussion  of  the  main  questions  involved, 
however,  the  course  of  argument  of  counsel  requires  that  we 
should  say  a  word  by  way  of  fairly  setting  forth  the  duty  this 
court  has  to  perform  in  the  premises,  viz.,  the  simply  declaring 
the  constitutionality  or  unconstitutionality  of  the  law,  with  an 
assignment  of  the  reasons  upon  which  the  declaration  is  based. 

It  will  not  be  for  us  to  inquire  whether  it  be  a  good  or  a  bad 
law  in  the  abstract,  unless  the  fact,  as  it  might  turn  out  to  be, 
should  become  of  some  consequence  in  determining  a  doubtful 
point  on  the  main  question.  It  not  unfrequentiy  becomes  the 
duty  of  courts  to  enforce  injudicious  acts  of  the  legislature  be- 
cause they  are  constitutional,  and  to  strike  down  such  as,  at  first 
view,  appear  to  be  judicious,  because  in  conflict  with  the  consti- 
tution. 

With  these  remarks,  we  proceed  to  the  examination  of  the  fea- 
ture of  the  liquor  act  of  1855  now  more  especially  presented  to. 
the  court.    We  shall  not  spend  time  upon  the  inquiry  whether. 
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on  the  day  it  came  into  force,  there  were  existing  unsold  manu- 
faetured  products  in  the  hands  of  the  distillers  and  brewers 
upon  which  it  operated,  rendering  them  valueless,  or  whether 
such  products  had  all  been  disposed  of  between  the  passage  and 
taking  effect  of  the  law.  We  shall  direct  our  investigation  to 
the  character  of  its  operation  upon  the  future  manufacture,  sale, 
and  consumption  of  intoxicating  liquors.    And, 

1.  Is  it  prohibitory?  The  first  section  enacts  that  "no  per- 
son shall  manufacture,  keep  for  sale,  or  sell"  any  "  ale,  porter, 
malt  beer,  lager-beer,  cider,  wine,"  etc.  The  second  section 
permits  the  manufacture  and  sale  of  cider  and  wine,  under  cer- 
tain restrictions,  by  any  and  all  of  the  citizens  of  the  state. 

Other  sections  permit  the  manufacture  of  whisky,  ale,  etc., 
by  persons  licensed  for  the  purpose,  so  far  as  may  be  necessary 
to  supply  whatever  demand  certain  persons  called  county  agents 
may  make  upon  them.  These  agents  are  authoriased  to  sell  for 
medicinal,  mechanical,  chemical,  and  sacramental  uses,  and  no 
other,  and  may  procure  their  liquors  of  the  licensed  manufac- 
turers, but  are  not  required  to  do  so,  and  as  matter  of  fact  do 
not,  but  obtain  them  in  most  cases  from  abroad.  They  consti- 
tute no  part  of  the  people  engaged  in  business  on  their  own 
account,  but  are  appointed  under  the  law  by  county  commis- 
sioners; supplied  with  funds  from  the  county  treasury;  paid  a 
oompensation  for  their  services  by  the  county;  sell  at  prices 
fixed  for  them;  and  make  the  profits  and  losses  of  the  business 
for  the  public  treasury,  and  not  for  themselves.  We  say  they 
are  furnished  with  public  funds.  They  are  so  in  all  cases;  for 
where  they  in  the  first  instance  invest  their  own,  it  is  by  way  of 
loan  to  the  county  at  a  fixed  rate  of  interest,  and  the  amotmt  is 
refunded  by  the  county  with  interest.  These  selling  agents 
then  are,  and  for  convenience  may  be  denominated,  government 
agents;  for  it  is  all  one  in  principle  whether  the  government 
creates  and  furnishes  them  with  funds  through  the  medium  of 
the  counties,  or  appoints  them  directly  by  statute  and  supplies 
them  with  funds  from  the  state  treasury.  To  express,  then, 
the  substance  of  the  main  provisions  of  the  law,  they  may  be 
pazaphrased  thus:  1.  Be  it  enacted,  that  the  trade  and  business 
of  xnanufactoring  whisky,  ale,  porter,  and  beer,  now  and  hereto- 
fore carried  on  in  this  state,  shall  cease;  except  that  any  person 
specially  licensed  to  manufacture  for  medicine,  etc. ,  for  the  gov- 
ernment, may  do  so,  and  sell  to  that  extent,  if  the  government 
should  conclude  to  buy  of  such  person,  but  not  otherwise; 
a*  l?hat  no  person  in  tiiis  state  shall  sell  any  whisky,  beer, 
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ale,  or  porter,  unless  the  sale  be  to  an  agent  of  the  goTemment, 
4Nr  by  such  agent  for  medicine,  etc. ;  and  as  no  person  is  allowed 
to  proTide  himself  with  those  articles  by  manufacture  or  pur- 
chase, to  use  as  a  beverage,  it  results,  8.  That  no  person  in  this 
«tate  shall  drink  any  whisky,  beer,  ale,  or  porter,  as  a  beverage, 
Mnd  in  no  instance  except  as  a  medicine. 

It  thus  appears  that  the  law  absolutely  forbids  the  people  of 
•the  state  to  manufacture  and  sell  whisky,  ale,  porter,  and  beer, 
for  use  as  a  beverage,  or  at  all,  except  for  the  government,  to 
4)e  sold  by  it  for  medicine,  etc.;  and  it  prohibits  absolutely 
the  use  of  those  articles  by  the  people  as  a  beverage. 

The  exception  as  to  the  admission  of  foreign  liquors  under  the 
^constitution  and  laws  of  the  United  States  will  not  be  noticed,  for 
"the  reason  that  they  are  admitted  simply  because  it  is  conceded 
'that  they  cannot  be  prohibited,  and  not  in  accordance  with  the 
«pirit  and  policy  of  the  state  statute;  and  which  foreign  liquors 
««nay  or  may  not  be  obtained  here,  according  to  the  contingent 
action  of  other  powers;  and  for  the  further  reason  that  their 
admission,  if  claimed  to  be  a  part  of  the  object  and  policy  of  the 
atate  liquor  law,  or  in  order  to  supply  the  people  with  liquor  as 
-m  beverage,  renders  the  law  doubly  objectionable;  for  while, 
according  to  such  a  view,  the  law  designs  to  permit  the  use  of 
vliquors  as  a  beverage,  it  prohibits  the  people  from  manufacturing 
•for  their  own  use.  It  is  as  if  the  law  were  that  the  people  might 
^t  bread,  but  should  not  raise  the  grain  and  grind  it  in  flour 
wherewith  to  make  it.  It  would  be  an  act  to  prohibit  the  people 
^from  themselves  producing,  and  to  compel  them  to  purchase 
from  abroad  what  they  might  need  to  eat  and  drink.  It  would 
^involve  the  principle  of  an  act  to  annihilate  the  state,  by  starv- 
-tng  the  people  constituting  it  to  death;  and  such  legislation 
would  hardly  comport,  we  think,  with  a  constitution  established 
'to  promote  the  welfare  and  prosperity  of  the  people.  We  assume 
■it  as  established,  then,  that  the  liquor  act  in  question  is  abso- 
'lutely  prohibitoiy  of  the  manufacture,  sale,  and  use,  as  a  bever- 
age, by  the  people  of  this  state,  of  whisky,  ale,  porter,  and 
't>eer. 

The  opinion  has  indeed  been  advanced,  that  the  manufacture 
for  sale  out  of  the  state  is  not  prohibited,  but  it  has  not  the 
substance  of  a  shadow;  and  the  morality  of  that  law  which  pro- 
hibits the  distribution  of  pauperism  and  crime,  disease  and 
death,  at  home,  but  permits  them  to  be  scattered  amongst  our 
aeighbors,  is  not  to  be  envied. 

And  we  may  as  well  remark  here  as  anywhere,  that  if  thi 
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mazrafactnTe  and  sale  of  these  articles  are  proper  to  be  carried 
on  in  the  state  for  any  pnrpose,  it  is  not  competent  for  the 
gOYemment  to  take  the  business  from  the  people  and  monopolize 
it.  The  goTemment  cannot  torn  druggist  and  become  the  sole 
dealer  in  medicines  in  the  state;  and  why?  Because  the  busi- 
ness was,  at  and  before  the  organization  of  the  gOTcmment,  and 
is  properly  at  all  times,  a  priyate  pursuit  of  the  people,  as  much 
BO  as  the  manufacture  and  sale  of  brooms,  tobacco,  clothes,  and 
the  dealing  in  tea,  coffee,  and  rice,  and  the  raising  of  potatoes; 
and  the  gOTemment  was  organized  to  protect  the  people  in  such 
pursuits  from  the  depredations  of  powerful  and  lawless  individ- 
uals, the  barons  of  the  middle  ages,  whom  they  were  too  weak 
to  resist,  single-handed,  by  force;  and  for  the  gOTemment  now 
to  seize  upon  those  pursuits  is  subversiTe  of  the  very  object  for 
which  it  was  created,  and  is  inconsistent  with  the  right  of  pri- 
vate properly  in  and  pursuits  by  the  citizen.  "A  government 
is  guilty  of  an  invasion  upon  the  faculties  of  industry  possessed 
by  individuals  when  it  appropriates  to  itself  a  particular  branch 
of  industry,  the  business  of  exchange  and  brokerage  for  ex- 
ample; or  when  it  sells  the  exclusive  privilege  of  conducting  it:  ** 
Say's  Political  Economy,  p.  184,  note. 

There  are  undertakings  of  a  public  character,  such  as  the 
making  of  public  highways,  providing  a  uniform  currency,  etc., 
that  a  single  individual  has  not  power  to  accomplish,  and  which 
government  must  therefore  prosecute;  but  they  are  not  the 
ordinary  pursuits  of  the  private  citizen.  These,  certainly,  as 
the  general  rule,  and  we  are  not  now  prepared  to  name  an  ex- 
ception, the  government  cannot  engage  in.  This  is  all  we  shall 
here  say  upon  this  point.  Time  and  space  forbid  that  we  should 
elaborate  all  that  arise  in  the  case.  The  question  now  presents 
itself— 

2.  Could  the  legislature  of  this  state  enact  the  prohibitory 
liquor  law  under  consideration  ? 

Few,  if  any,  judicial  decisions  will  be  found  to  aid  us  in  in- 
vestigating this  question,  as  no  such  law,  in  a  country  possessed 
of  a  judiciary  and  a  constitution  limiting  the  legislative  power, 
has,  till  of  late,  been  enacted.  Hence  it  has  not  often,  if  at  all, 
as  to  this  point,  passed  under  judicial  consideration. 

A  number  of  European  writers  on  natural,  public,  and  civil 
law  are  cited  by  counsel  on  behalf  of  the  state  to  show  the  ex- 
tent of  legislative  power;  but  those  writers,  respectable,  able, 
and  instructive  upon  some  subjects  as  they  are  admitted  to  be, 
are  not  authority  here  upon  this  point.    They  are  dangerous, 
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Indeed  utterly  blind,  guides  to  follow  in  aearcliinglor  the  land- 
marks of  legislative  power  in  our  free  and  limited  goyemment. 
for  they  had  in  view,  when  writing,  governments  as  existing 
when  and  where  they  wrote,  under  which  they  lived  and  had 
been  educated,  and  which  had  no  written  constitution  limiting 
their  powers;  governments,  the  theory  of  which  was  that  they 
were  paternal  in  character;  that  all  power  was  in  them  by  divine 
right,  and  they,  hence,  absolute;  that  the  people  of  a  country 
had  no  rights  except  what  the  government  of  that  country  gra- 
ciously saw  fit  to  confer  upon  them;  and  that  it  was  its  duty, 
like  as  a  father  towards  his  children,  to  command  whatever  it 
deemed  expedient  for  the  public  good,  without  first,  in  any  man- 
ner, consulting  that  public,  or  recogniidng  in  its  members  any 
individual  rights. 

Indeed,  the  discovery  of  the  great  doctrine  of  rights  in  the 
people  as  against  the  government  had  not  been  made  when  the 
writers  above  referred  to  lived. 

Such  governments  as  those  described  could  adopt  the  maxim 
quoted  by  counsel,  that  the  safety  of  the  people  is  the  supreme 
law,  and  act  upon  it;  and  being  severally  the  sole  judges  of  what 
their  safety  in  the  countries  governed  respectively  required, 
could  prescribe  what  the  people  should  eat  and  drink,  what 
political,  moral,  and  religious  creeds  they  should  believe  in,  and 
punish  heresy  by  burning  at  the  stake — all  for  the  public  good« 
Even  in  Great  Britain,  esteemed  to  have  the  most  liberal  con- 
stitution on  the  eastern  continent.  Magna  Charta  is  not  of  suf- 
ficient potency  to  restrain  the  action  of  parliament,  as  their 
judiciary  does  not,  as  a  settied  rule,  bring  laws  to  the  test  of  its 
provisions.  Laws  are  there  overthrown  only  occasionally  by 
judicial  construction.  Such  a  thing,  indeed,  as  deciding  a  law 
or  royal  decree  unconstitutional  in  an  absolute  government  is 
unknown.    Hence  the  oppression  of  the  x>^ople. 

And  it  must  be  admitted  that  efforts  have  not  been  wanting 
to  ingraft  upon  the  governments  of  this  country  something  of 
the  same  principle.  It  is,  in  fact,  the  "general  welfare"  doc- 
trine, under  which  it  was  claimed  by  latitudinarians  that  the 
congress  of  the  United  States  could  enact  alien  and  sedition 
laws,  national  banks,  etc.,  for  the  public  good.  It  is  the  same 
principle  upon  which  some  of  the  states  enacted  laws  compelling 
men  to  attend  on  Sunday  a  Protestant  church,  and  pay  to  sup- 
port it.  The  proposition  was  laid  down  in  them  in  regard  to 
religion,  as  by  counsel  for  the  state  here  in  regard  to  prohibi- 
tioUf  that  it  was  for  the  public  morals  and  good  of  families  and 
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preTention  of  crime  that  men  should  obaerre  the  oxdinanoea  of 
the  gospel,  and  occupy  seats  in  Protestant  chuxches,  instead  of 
other  j^aces,  on  the  sabbath;  and  hence  the  state  compelled 
them  by  law  to  do  so.  But  the  doctrine  has  been  fraught  with 
oppression,  and  has  not  produced,  permanently,  promised 
results.  LdmitationB  have  been  inserted  in  constitutions  upon 
the  legislative  power  to  prevent  this  oppression.  And  over  the 
people  of  this  state  hangs  the  shield  of  written  constitutions, 
which  are  the  supreme  law,  which  our  legislators  aro  sworn  to 
support,  which  grant  a  restricted  legislative  power  within  which 
the  legislators  must  limit  their  action  for  the  public  welfaro,  and 
whose  barriers  they  cannot  overleap  under  any  pretext  of  sup- 
posed safety  of  the  people;  for  along  with  our  written  consti* 
tntions  we  have  a  judiciary,  created  by  them  a  co-ordinate 
department  of  the  government,  whose  duty  it  is,  as  the  appro- 
priate means  of  securing  to  the  people  safety  from  legislative 
aggression,  to  annul  all  legislative  action  without  the  pale  of 
those  instruments.  This  duty  of  the  judicial  department  in  this 
country  was  demonstrated  by  Chief  Justice  Marshall,  in  Marbury 
V.  Madison,  1  Gianch,  137,  and  has  since  been  recogDized  as 
settled  American  law.  Indeed,  it  is  a  great  distinguishing  fea- 
ture of  a  limited  government.  The  maxim  above  quoted,  there- 
fore, as  applied  to  legislative  power,  is  here  without  meaning. 

Nor  does  it  prove  the  power  of  the  state  legislature  to  enact 
the  law  in  question,  to  show  that  the  supreme  court  of  the 
United  States  has  decided  that  it  cannot  declare  such  a  state 
law  inoi)eiativey  for  that  court  can  only  declare  void  such  state 
laws  as  conflict  with  the  restrictions  imposed  upon  state  power 
by  the  constitution  of  the  United  States;  and  if  in  that  constitu- 
tion the  states  aro  not  rostndned  from  passing  laws  in  violation 
of  the  natural  rights  of  the  citizen,  the  suprome  court  of  the 
United  States  cannot  act  upon  such  laws  when  passed,  because 
they  do  not  fall  within  its  jurisdiction.  But  it  does  not  follow 
that  because  the  constitution  of  the  United  States  does  not  pro- 
hibit state  legislation  infringing  the  natural  rights  of  the  citizen, 
such  legislation  is  valid.  The  constitution  of  the  United  States 
may  not,  but  that  of  the  state  may,  inhibit  it;  and  so,  indeed, 
according  to  many  eminent  judges,  may  principles  of  natural 
justice,  independently  of  all  constitutional  rostraint.  This  doc- 
trine has  been  asserted  hero.  In  Andrews  v.  BtisaeU,  7  Blackf. 
474,  Judge  Dewey  says:  ^'We  have  said  that  the  only  pro* 
visions  in  the  federal  or  state  constitution,  restrictive  of  the 
power  of  the  legislaturo,"  etc.,  '^aro,"  etc.    "Thero  aro  cer- 
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tain  abflolute  rights^  and  the  right  of  properij  is  among  them, 
which  in  all  free  governments  must  of  neoessiiy  be  protected 
from  legislatiye  interference,  irrespective  of  constitutional 
checks  and  guards."  Should  we  find,  however,  in  the  course  of 
this  investigation,  that  the  constitution  of  our  free  states  does 
in  fact  sufficiently  protect  natural  rights  from  legislative  inter- 
ference, as  it  surely  does  or  it  is  grievously  defective,  it  will  not 
become  necessary  for  us  to  inquire  whether,  in  any  event,  it 
might  be  proper  to  fall  back  upon  the  doctrine  above  so  unhesi"* 
tatingly  asserted. 

But  before  proceeding  farther,  it  is  proper  we  should  say 
that  eminent  judges  of  the  supreme  court  of  the  United  States 
have  asserted  that  a  state,  so  far  as  not  restrained  by  the  consti- 
tution of  the  United  States,  has  the  same  '*  unlimited  jurisdic- 
tion over  all  persons  and  things  within  its  territorial  limits  as 
any  foreign  nation:"  New  York  v.  MUn,  11  Pet.  102;  Licenas 
Casea^  5  How.  504;  and  that  we  admit  the  doctrine  for  the  pur- 
poses of  this  case,  in  the  application  which  they  gave  it,  viz., 
that  the  state  in  its  sovereign  capacity  possesses  this  power;  not 
that  the  legislature,  under  our  state  constitution,  possesses  it. 
The  doctrine  asserted  is,  that  the  state  in  its  sovereign  capacity 
possesses  such  power,  which  by  a  constitution  she  is  capable  of 
conferring,  if  she  pleases,  upon  her  legislature;  not  that  she  has 
conferred  it.  No  judge  of  the.  supreme  court  of  the  United 
States,  in  the  cases  cited,  assumed  to  analyze  the  constitution 
of  this  state,  and  say  that  it  conferred  upon  or  left  with  the 
legislature  the  unlimited  powers  of  a  despotism,  or  what  power 
it  did  grant  or  withhold. 

We  admit  further,  at  this  point,  that  it  has  also  been  declared 
that  the  taxing  power  of  a  state  is  unlimited,  and  hence  may  be 
exercised  in  such  a  manner  as  practically  to  prohibit  particular 
pursuits  upon  which  it  may  be  made  too  heavily  to  fall;  for  ex- 
ample, the  selling  of  dry  goods  or  liquors.  But  an  enactment 
of  such  description  has  none  of  the  features  of  a  formal  prohibi- 
tory law,  for  it  is  based  upon  the  assumption  that  the  taxed 
pursuit  is  to  exist  and  not  cease;  its  continuance  is,  indeed, 
invited  by  the  act,  as  its  cessation  would  defeat  the  very  object 
of  the  enactment,  being  revenue;  and  prohibition,  if  it  resulted, 
would  not  be  found  in  the  law,  but  in  the  accident  that  nobody 
happened  to  be  able,  or  to  feel  disposed  at  the  time,  to  pay  the 
tax  for  the  sake  of  the  business.  This  would  be  accidental,  and 
might  be  temporary. 

The  question  then  recurs,  the  one  now  to  be  decided.  Does 
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•or  oonstitation  prohibit  the  passage  of  sach  an  act  as  that  tm* 
Tolyed  in  the  present  suit  f 

That  instrument  contains  a  grant  of  legislatiye  power,  and  il 
eontains  express  limitations  upon  that  grant.  There  are  also^ 
probably,  implied  limitations.  But  if  the  present  case  can  W 
decided  upon  the  express  limitations,  it  will  not  be  necessary  for 
US  to  discuss  the  questions  of  the  extent  of  power  conferreA 
upon  the  legislature  by  the  general  grant,  and  of  implied  limi- 
tations. 

We  proceed  to  examine  the  express  limitations.  The  first 
section  of  the  first  article  declares  that  "  all  men  are  endowed 
by  their  creator  with  certain  unalienable  rights;  that  amon^ 
these  are  life,  liberty,  and  the  pursuit  of  happiness."  Under 
our  constitution,  then,  we  all  have  some  rights  that  have  not 
been  surrendered,  which  are  consequently  reserved,  and  which 
government  cannot  deprive  us  of  unless  we  shall  first  forfeit 
them  by  our  crimes;  and  to  secure  to  us  the  enjoyment  of  thoa* 
rights  is  the  great  aim  and  end  of  the  constitution  itself. 

It  thus  appears  conceded  that  rights  existed  anterior  to  tb» 
constitution ;  that  we  did  not  derive  them  from  it,  but  established 
it  to  secure  to  us  the  enjoyment  of  them.  And  it  here  become 
important  to  ascertain  with  some  degree  of  precision  what  tbee# 
reserved  natural  rights  are.  To  do  this  we  must  have  recourse 
to  the  common  law,  as  the  section  was  undoubtedly  inserted  i» 
the  constitution  with  reference  to  it.  Counsel,  in  the  argument 
of  this  cause,  on  the  part  of  the  state,  it  is  true,  deny  the  exist- 
ence of  any  such  rights  in  Indiana.  Our  answer  is.  The  consti^ 
tution  above  quoted  has  settled  the  point  here;  and  a  legislature^ 
acting  under  that  instrument,  is  estopped  by  its  solemn  declan^ 
tion  to  deny  the  existence  of  the  natural  rights  there  asserted. 
That  assertion,  while  it  remains,  is  binding  within  the  territoij 
of  Indiana.  When  the  people  of  the  state  shall  become  satisfied 
that  it  is  founded  in  mistake,  they  can  meet  in  their  sovereign 
capacity,  strike  it  from  their  organic  law,  and  insert  the  contrarj, 
that  they  are  without  natural  rights,  and  at  the  mercy  of  tb» 
legislature.  We  may  properly  here  observe,  that  added  to  thee# 
restrictive  provisions  of  the  bill  of  rights  in  the  old  constitution 
was  the  following: 

**  Sec.  24.  To  guard  against  any  encroachment  on  the  rights 
herein  retained,  we  declare  that  everything  in  this  article  is  ex- 
cepted out  of  the  general  powers  of  government,  and  shall  for- 
ever remain  inviolate." 

The  new  constitution  does  not  contain  this  section;  but  thaft 
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constitiiiion  did  not  intend  to  weaken  the  rastzaints  designed 
for  the  protection  of  tke  people,  and  the  section  qnoted  was 
omitted  becanse  the  expressly  declared  reservations  in  the  bill 
of  rights  were  necessarily  taken  from  the  absolute  power  of  the 
legislature  without  such  declaratory  section.  And  it  should  be 
here  remarked  that  it  is  not  said  these  rights  are  reserved  to  be 
used  without  restraint.  Each  individual  being  equally  entitled 
to  their  exercise,  the  right  of  each  operates  as  a  check  upon  tfaa 
right  of  eveiy  other,  comi>elling  mutual  regard  for  those  of  each, 
and  subjecting  each  to  punishment  by  the  judiciary,  under  legis* 
lative  regulations,  for  violating  the  equal  right  of  eyery  other, 
and  giving  the  injured,  in  all  cases,  redress  by  law.  And  further 
provisions  of  t}ie  constitution,  which  must  be  construed  together 
with  that  quoted,  confer  powers,  such  as  taxation,  etc.,  on  the 
legislature  relative  to  these  rights.  Such  powers  may  be  exer- 
cised. 

We  proceed,  then,  to  inquire  what  these  reserved  rights  are; 
and  to  ascertain,  we  go,  as  we  have  said,  to  the  common  law. 
Chancellor  Kent,  following  Blackstone,  says:  **  The  absolute  [or 
natural]  rights  of  individuals  may  be  resolved  into  the  righl 
<H  personal  security,  the  right  of  personal  liberty,  and  the  right 
to  acquire  and  enjoy  properly:"  2  Kent's  Com.  1;  not  some 
properiy ,  or  one  kind  of  proi>erty,  but,  at  least,  what  the  socieiy 
oganizing  government  recognizes  as  properiy.  How  much  does 
this  right  embrace?  How  far  does  it  extend?  It  undoubtedly 
extends  to  the  right  of  pursuing  the  trades  of  manufacturingy 
buying  and  selling,  and  to  the  practice  of  using.  These  acts 
are  but  means  of  acquiring  and  enjoying,  and  are  absolutely 
necessary  and  incidental  to  them.  What,  we  may  ask,  is  the 
right  of  properiy  worth,  stripped  of  the  right  of  producing  and 
using? 

The  right  of  property  is  equally  invaded  by  obstructing  the 
free  employment  of  the  means  of  production  as  by  violently  de> 
priving  the  proprietor  of  the  product  of  his  land:  Say's  Politi* 
cal  Economy,  133. 

In  ArrovosmWi  v.  Burlingim^  4  McLean,  497,  it  is  said:  "A 
freeman  may  buy  and  sell  at  his  pleasure.  This  right  is  not  of 
society,  but  from  nature.  He  never  gave  it  up.  It  would  be 
amusing  to  see  a  man  hunting  through  our  law-books  for  author- 
iiy  to  buy  or  sell,  or  make  a  bargain."  To  the  same  effect.  Lord 
Coke,  in  2  Inst.,  c.  29,  p.  47;  Butherforth's  Institutes,  20. 

So  far,  then,  we  find  that  the  people  have  expressly  reserved 
the  right  of  property,  and  its  enjoyment,  in  forming  their  oon- 
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«titation,  from  ihe  unlimited  power  of  the  legislature;  and 

further  to  guard  the  right,  have  ordained  that  it  shall  not  be 

taken  from  them  without  just  compensation,  nor  be  injured 

^thout  a  remedy  therefor  by  due  course  of  law,  that  is,  a  legal 

trial  in  court,  nor  be  subject  to  unreasonable  seizure,  etc. :  Sec. 

11,  art.  1,  and  sees.  12  and  21  of  the  same  article.    They 

liave,  howeyer,  as  we  have  said,  authorized  the  legislature, 

'by  article  10,  section  1,  to  tax,  by  a  "  uniform  and  equal  rate," 

ihe  property  of  the  people  of  the  state,  and  impliedly,  as  we 

haTe  seen,  to  take  it,  by  paying  for  it,  for  the  public  use.    Now, 

these  restraints  upon  the  legislative  power  were  inserted  in  the 

constitution  for  some  purpose;  what  was  it?    And  theyhaTS 

fiome  meaning;  what  is  it?    Wherein  do  they  furnish  secuzitj 

to  the  citizen?    This  court  must  determine.    Their  object  was, 

beyond  all  question,  to  protect  the  people  from  aggression  on 

the  part  of  the  government;  and  under  them  the  l^slature 

cannot  take  the  property,  the  liquors  of  a  single  individtial,  if 

they  are  property,  when  not  needed  for  public  purposes,  and 

ihen  only  upon  compensation. 

But  if  the  legislature  cannot  deprive  a  single  citizen  of  his 
property,  can  it,  by  a  general  law,  deprive  all  the  citizens  of 
theirs  ?  If  that  body  could  not  enact  that  A.  B.  should  no  longer 
cultivate  his  farm,  coxdd  it  by  a  general  law  enact  that  all  the 
farmers  of  the  state  should  cease  to  cultivate  theirs?  Fuiv 
ther,  these  restrictions  in  the  constitution  apply  alike  to  all 
property;  they  make  no  distinction.  Is  liquor,  then,  property? 
Is  a  distillery  prox>erty  ?  They  are  so,  unquestionably,  in  Indiana. 
At  the  time  of  the  adoption  of  our  present  constitution  there 
were  fifty  distilleries  and  breweries  in  the  state,  which  turned 
out  annually  manufactured  products  to  the  value  of  half  a  mill- 
ion of  doUmrs,  used  mostly  by  our  people  as  a  beverage.  Liquor 
had  always  been  an  article  of  use  and  traffic  in  the  state,  and 
always  been  taxed  as  property.  With  these.faots  existing,  the 
subject  was  repeatedly  brought  before  the  constitutional  conven- 
tion, and  that  body  refused  to  make  any  change  in  the  relation 
of  the  government  towards  this  species  of  articles.  We  are  safe 
in  saying,  then,  that  under  this  constitution  the  government 
could  not  take,  for  public  use,  from  a  single  individual,  a  sin- 
gle barrel  of  liquor  without  paying  for  it.  Can  it,  then,  by  ^ 
general  law,  annihilate  the  entire  property  in  liquors  in  the 
state? 

There  are  other  provisions  of  the  constitution  that  have  some 
bearing  upon  this  point,  as  efixmng  regard  bj  Umi  instmment 
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for  indindnal  properly  and  the  right  of  treAo.  Section  22  of 
artide  1  dedares  that  "  the  privilege  of  the  debtor  to  enjoy  the 
necesaaiy  comforts  of  life  shall  be  recognized  bj  wholesome  laws, 
exempting  a  reasonable  amount  of  property  from  seizure  or  sale 
for  the  payment  of  any  debt  or  liability  hereafter  contracted." 

NoWy  suppose  the  property  of  a  debtor  to  consist,  as  the  fact 
might  be,  entirely  of  liquor.  Of  what  ayail  is  this  constitutional 
proTision  if  the  government  can  step  in  at  will  and  confiscate 
that  property  ? 

Again:  section  24  of  the  same  article  provides  that  no  law 
shall  ever  be  passed  impairing  the  obligation  of  a  contracL 
Yet  here  is  a  law  which,  by  prohibiting  an  entire  purauit,  and 
rendering  valueless  all  the  property  involved  in  it,  must,  of 
necessity  almost,  impair  all  executory  contracts  that  have  grown 
out  of  that  pursuit,  and  render  them  utterly  incapable  of  ful« 
Ailment. 

The  position,  however,  is  taken  on  the  part  of  the  state  that 
it  is  competent  for  the  legislature,  whenever  it  shall  deem 
proper,  to  declare  the  existence  of  any  property  and  pursuit 
deemed  injurious  to  the  public  nuisances,  and  to  destroy  and 
prohibit  them  as  such;  and  that  such  action  of  the  legislature 
is  not  subject  to  be  reviewed  by  the  courts.  We  deny  this  posi- 
tion. We  deny  that  the  legidature  can  enlarge  its  power  over 
property  or  pursuits  by  declaring  them  nuisances,  or  by  enact- 
ing a  definition  of  a  nuisance  that  will  cover  them.  Whatever 
it  has  a  right  by  the  constitution  to  prohibit  or  confiscate,  it 
may  thus  deal  with,  without  first  declaring  the  matter  a  nui- 
sance; and  whatever  it  has  not  a  right  by  the  constitution  to 
prohibit  and  confiscate,  it  cannot  thus  deal  with,  even  though 
it  first  declare  it  a  nuisance.  It  cannot  do  by  indirection  what 
it  cannot  do  directly.  For  example,  the  constitution  of  the 
United  States  prohibited  the  abolition  by  congress  of  the  for- 
eign slave-trade  till  1808:  Const.  XT.  S.,  art.  1,  sec.  9.  Now» 
prior  to  that  date  congress  could  not  have,  by  direct  enactment, 
prohibited  the  slave-trade  for  want  of  power.  Could  she,  then» 
have  declared  the  trade  a  nuisance,  and  then  abolished  the  nui- 
sance f    Had  she  the  power  to  do  that  ? 

Again:  artide  1,  section  9,  of  the  constitution  of  Indiana 
declares  that  **  no  law  shall  be  passed  restraining  the  free  in- 
terchange of  thought  and  opinion,  or  restricting  the  right  to 
speak,  write,  or  print  fredy  on  any  subject  whatever;  but  for 
the  abuse  of  that  right  every  person  shall  be  responsible." 

Under  this  provision,  all  will  admit  that  if  the  legislature  of 
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tbis  state  alioald  assume  that  the  pxess  had  become  so  licen* 
tions  as  to  zequize  its  snppxessiony  and  should  enaot  a  law  ac- 
cordingly, that  law  would  be  Yoid,  and  this  court  bound  to  pro- 
nounce it  so.  But  could  the  legislature  CTade  the  constitutional 
provision  by  first  declaring  the  press  throughout  the  state  a 
nuisance,  and  then  enacting  that  it  should  cease  to  exist  f  It 
surely  could  not,  or  the  constitutional  provision  is  worthless. 

Now,  as  the  legislature  cannot  declare  the  press  and  printing 
business  nuisances,  because  protected  by  the  constitution,  so  it 
cannot  declare  property  and  the  acquisition  and  use  of  it  nui- 
sances for  precisely  the  same  reason. 

But  the  section  above  quoted  of  the  constitution  itself  points 
out  the  remedy  for  the  evil  of  abuse.  And  it  indicates  the  gen- 
eral remedy  in  all  these  cases.  It  is  the  responsibility,  that  is, 
the  liability  to  suit  and  punishment  and  loss  by  forfeiture  of 
the  particular  press  made  the  instrument  of  abuse,  of  ^'eveiy 
person''  who  shall  be  guilty  of  committing  such  evil.  And  the 
questions  of  the  guilt  of  the  individual  and  abuse  of  the  prop- 
erty, in  every  case,  are  to  be  decided  by  the  judiciary  and  the 
punishment  inflicted  by  that  department.  Any  other  mode  of 
adjudging  guilt  and  inflicting  punishment  ia  but  mob  or  lynch 
law. 

But  to  return.  The  questions  whether  a  law  is  in  conflict 
with  the  constitution  or  not,  and  whether  a  thing  is  a  nuisance 
or  not,  and  hence  liable  to  forfeiture,  axe  judicial,  and  to  be 
finally  determined  by  the  courts  alone.  Such  is  the  organic  law 
of  the  state,  and  it  is,  hence,  needless  to  discuss  its  propriety 
here:  See  Doe  v.  DougUus,  8  Blackf.  10.  Why  it  has  been 
so  ordained  in  the  constitution,  whether  because  of  the  supposed 
superior  capacity  of  the  judicial  department  to  judge  of  such 
questions  or  for  ofcher  reasons,  it  is  not  particularly  important 
to  inquire.  We  may  in  this  connection,  however,  quote  with 
propriety  from  Young  v.  State  Bank,  4  Ind.  801  [58  Am.  Dec. 
880],  as  follows:  ''Now,  the  constitution  [article  8  of  that  of 
1861],  above  quoted,  says  the  legislature  shall  not  perform  a 
judidal  act.  The  granting  of  a  new  trial  [in  a  suit  in  cotui;],  we 
have  seen,  is  a  judicial  act.  Therefore  the  legislature  cannot 
grant  a  new  trial.  And  it  is  a  power  that  should  not  be  pos- 
sessed by  the  legislature  in  its  legislative  capacity;  because,  in 
that  capacity,  it  would  not  be  governed  in  its  action  by  legal 
rules.  And  to  permit  it  to  dispose  of  judicial  questions  in  that 
eapaciiy  would  be  in  the  highest  degree  dangerous  to  the  rights 
of  the  individual  members  of  the  community." 
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It  is,  indaed,  most  strenuoiialy  contended  in  this  ease  hj 
eounsel  that  the  propriefy  and  Talidity  of  the  liqaor  act  nnder 
conflideratiDn-were  questions  to  be  determined  by  the  discretion 
of  the  legtslatare,  and  that  the  determination  of  that  body  is 
not  subject  to  review  in  this  tribunal;  and  some  early  cases  in 
the  supreme  court  of  the  United  States,  particularly  MbOuBough 
T.  State  of  Maryland^  4  Wheat.  316,  are  cited  as  sustaining  the 
doctrine. 

We  shall  enter  infco  no  argument  upon  the  theory  or  fiisi 
principles  of  the  question.  We  shall  treat  it  as  one  of  authority. 
iQdeed,  in  the  case  in  Wheaton,  supra,  the  distinguished  chief 
justice,  in  the  opening  of  his  opinion,  uses  language  that  might 
justify  a  review  of  the  law  before  us  by  this  court.  He  says 
thai  '*a  doubtful  question,  in  which  the  great  principles  of 
liberty  are  not  concerned,"  might  perhaps  be  put  to  test  by  the 
repeated  action  of  the  legislature;  implying,  certainly,  that  had 
the  question  in  that  case  been  one  that  was  conceived  to  con- 
•cecn  those  great  principles,  it  might  haye  been  decided  by  a 
different  rule.  Such  is  the  question  now  before  this  court  for 
•decision.  It  does  concern  the  great  principles  of  liberty.  It  is 
-to  determine  whether  one  single  dollar's  worth  of  property  in 
this  state,  and  the  right  to  pursue  a  single  employment,  whether, 
indeed,  a  single  iote  of  personal  liberty  remains  to  the  people, 
•secure  from  the  invasion  of  a  despotic  legislature — ^for  if  it  can 
strike  down  one  of  the  recognized  pursuite  of  the  citi2sens,  it  can 
all.  But  whatever  may  be  the  rule  asserted  in  the  early  cases, 
that  of  Bronaon  v.  Kinssie,  1  How.  811,  so  late  as  1848,  deter* 
mines,  beyond  all  doubt,  that  the  courte  will  review  and  dedda 
4ipon  the  exercise  of  legislative  discretion,  so  far  as  te  determine 
"whether,  in  the  given  case,  the  constitution  has  been  violated. 
It  involved  and  decided  precisely  the  question  so  earnestly 
af  gned  in  this  case,  and  which  we  are  now  considering.  In  that 
case,  the  legislature  of  Illinois  enacted  a  law  regulating  the 
replevy  of  judgmente  and  the  sale  of  property  on  execution. 
There  was  no  provision  in  the  constitution  expressly  prohibiting 
legislation  upon  legal  remedies,  and  hence  it  vras  claimed  that 
under  the  general  grant  of  legislative  power,  the  right  to  so 
legislate  passed  to  the  legislature  in  ite  discretion.  But  the 
<K>n8titution  of  the  United  Stetes  did  forbid  the  passage  of  a  law 
impairing  the  obligation  of  a  contract;  and  the  supreme  court 
decided  that  th^  vrould  look  into  the  manner  in  which  the 
legislature  had  exercised  ite  discretion  in  a  matter  where  there 
Was  no  express  restriction,  to  see  that  it  had  not,  in  thatexareisa^ 
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violated  some  expiees  oonstiiational  proTision.  Judge  McLean 
dissented,  contending  for  the  right  of  legialatiTe  discretion;  but 
the  same  coart,  in  sabseqnent  oases,  reaffirmed  the  doctrine  of 
Bronmm  t.  Kinsie,  supra,  and  it  is  now  the  settled  hiw:  JMc- 
Cradcen  v.  Hayward,  2  How.  608;  OanUy'a  Lessee  v.  Ewing,  3  Id. 
707;  Ourran  y.  Arkansas,  15  Id.  804.  This  court  unanimously 
Bilopted  the  same  role  in  Thomas  v.  Board  of  Gommissioners  of 
Clay  County,  6  Ind.  4;  and  in  Mdiee  t.  State,  4  Id.  842.  And 
can  it  be  thai  legislative  discretion  shall  be  ccmtrolled  in  the 
matter  of  violating  a  contract,  and  not  where  it  annihilates  a 
great  pursuit  involving  millions  of  dollars  and  innumerable 
contracts? 

Another  position  is  taken  by  counsel  who  last  argued  this 
cause  for  the  state,  and  insisted  upon  with  great  confidence;  it 
is  this:  that  the  legislature  has  unlimited  power  over  the  com- 
merce of  the  state,  and  can,  hence,  prohibit  altogether  the  side 
of  liquors,  or  direct  the  sole  purposes  for  which  they  may  be 
sold.  It  is  aigued  in  this  way:  Congress  has  power  to  regulate 
foreign  commerce,  commerce  between  the  states  and  with  the 
Indian  tribes;  and  under  this  power  she  may  prohibit  all  com* 
merce  in  the  named  cases,  confiscate  property,  etc.  The  legis- 
latore  of  the  state  has  power,  under  the  general  grant,  to  reg- 
ulate domestic  commerce;  hence,  like  congress,  it  may  prohibit, 
confiscate,  etc. 

The  cases  arenot  parallel,  and  the  reasoning  is  unsound.  The 
grant  to  congress  of  power  to  regulate  commerce  is,  since  1808, 
unlimited.  There  is  no  bill  of  rights  in  the  constitution  of  the 
United  States;  in  short,  no  restriction,  unless  by  implication, 
upon  the  power  of  congress  to  regulate  trade  in  the  specified 
instances.  Hence,  congress,  do  what  she  may,  cannot  be  shown, 
on  this  subject,  to  have  violated  any  restriction  in  the  federal 
constitution  imder  which  that  body  acts,  because  it  contains 
none. 

Now,  how  is  it  with  the  legislature  and  constitution  of  thia 
state  ?  Our  state  constitution  contains,  as  we  have  seen,  certain 
restrictions  upon  the  legislative  power,  certain  sections  declar- 
ing rights  in  the  dtixen  as  against  the  government,  and  these 
restrictions  operate  just  as  potently  upon  the  power  of  the  legis- 
lature to  regulate  commerce  as  to  do  anything  else;  prevent  that 
body  just  as  effectually  from  infringing  the  reserved  rights  by 
assumed  regulations  of  commerce  as  by  any  direct  enactment. 
To  illustrate:  the  constitution  declares  that  every  citiaen  shalt 
be  secure  in  the  right  to  worship  God  according  to  the  dictates 
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of  his  own  conBcience.  Now,  the  great  body  of  religious  de* 
nominationB  in  this  state  conBcientioasly  believe  they  are  bound 
to  celebrate  one  of  the  ordinances  of  the  goqpel  by  the  use  of 
bread  and  wine.  ^  But  wine  is  an  article  of  comme^x^e,  and  its 
purchase  is  a  commercial  transaction;  therefore^  upon  the  ar- 
gument, the  legislature  has  power  to  prohibit  its  use,  or  declan 
the  purposes  for  which  it  may  be  sold  and  purchased.  It  may, 
therefore,  declare  that  it  shall  not  be  sold  or  purchased  for  sac- 
ramental use,  thus,  in  effect,  overthrowing  the  constitutional 
provision  that  the  citizen  shall  have  the  right  to  worship  accord- 
ing to  his  conscience,  and  abolishing  the  general  practice  of  the 
christian  ordinances  in  the  state.  This  the  legislature  cannot 
do.  It  must  regulate  within  the  restrictions  of  the  constitution. 
So  the  purchase  of  nails  and  lumber  is  commerce.  Oan  the 
legislature  say  they  may  be  purchased  to  build  bams  with,  but 
not  churches  or  dwellings? 

Again:  the  constitution  says,  as  we  have  quoted  above,  that 
the  right  of  printing — the  freedom  of  the  press — shall  remain 
inviolate  in  this  state.  But  the  purchase  of  paper  to  print  on^ 
ink  to  print  with,  and  type,  is  commerce.  And  can  the  legisla- 
ture prohibit,  or  declare  the  uses  for  which  such  articles  may  be 
purchased,  saying  they  may  be  purchased  for  the  ptupose  of 
printing  advertising  handbills,  but  not  to  print  books  or  news- 
papers ?  Surely  such  a  law  would  as  effectually  violate  the  con- 
stitution as  a  direct  enactment  that  no  books  or  newspapers 
should  be  printed  in  the  state.  We  might  continue  these  illus- 
trations, but  it  cannot  be  necessary. 

The  legislature  has  no  more  right  to  violate  the  constitution 
under  the  guise  of  a  regulation  of  commerce  than  by  a  statute 
literally  in  conflict  with  it.  And  if ,  as  in  the  above  instanced 
cases,  the  express  provisions  of  the  constitution  secure  to  the 
citizen  his  property  and  its  reasonable  use,  the  legislature  can* 
not  take  away  the  right  by  any  legerdemain  of  legislation.  And 
whenever  the  legislature  does  so  invade  the  constitutional  right 
of  the  citizens,  they  are  not  bound  to  submit  to  the  outrage  for 
two  years,  till  the  assembling  of  another  legislature,  nor  to  re- 
sort to  the  terrible  remedy  of  revolution,  but  may  quietly  and 
peacefully  invoke  the  action  of  the  judiciary  to  annul  the  act  of 
legislative  usurpation. 

And  here  we  are  called  upon  to  mark  the  line  which  bounds 
the  power  of  the  legislature  on  the  one  hand  and  the  right  of  the 
citizen  on  the  other;  to  say  what  the  legislature  may  and  may 
not  do  in  all  cases.    Weanswer  that  we  have  alreadypoiutsfl  eat 


Not.  18^5.]  BssBB  v.  Statb.  407 


the  line,  bo  far  as  to  show  that  in  this  case  the  logialatoxe  haa 
oYerstepped  it  and  inyaded  the  conatitational  right  of  the  citizen. 
This  is  all  we  can  now  be  required  to  do.  The  judicial  mind 
must  place  each  case,  aa  it  ariaes,  upon  the  proper  side  of  tht 
boundary  admitted  to  exist.  This  will  be  its  duty,  and  no  more. 
Such  has  been  the  practice. 

We  have  said  that  we  should  treat  the  question  of  the  right  of 
the  court  to  judge  of  the  grounds  of  a  law  allied  to  infringe 
constitutional  restrictions  as  one  of  authority.  We  will,  how- 
ever, add  the  remark  that  the  court  knows,  as  matter  of  general 
knowledge,  and  is  capable  of  judicially  asserting  the  fact,  that 
the  use  of  beer,  etc.,  as  a  beverage,  is  not  necessarily  hurtful, 
any  more  than  the  use  of  lemonade  or  ice-cream:  See  2  Burke's 
Works,  Dearb.  lib.  ed.,  p.  190,  in  '*  Thoughts  on  Scarcity." 
It  is  the  abuse,  and  not  the  use,  of  all  these  beverages  that  is 
hurtful.  But  the  legislature  enacted  the  law  in  question  upon 
the  assumption  that  the  manufacture  and  sale  of  beer,  etc.,  were 
necessarily  destructive  to  community;  and  in  acting  upon  that 
assumption,  in  our  own  judgment,  has  unwarrantal^ly  invaded  the 
right  to  private  property,  and  its  use  as  a  beverage  and  article 
of  traffic. 

What  harm,  we  ask,  does  the  mere  manufacture  or  sale  or  tem- 
perate use  of  beer  do  to  any  one?  And  the  manufacturer  or 
seller  does  not  necessarily  know  what  use  is  to  be  made  by  the 
purchaser  of  the  article.  It  may  be  a  proper  one;  and  if  an  im- 
proper one,  it  is  not  the  fault  of  the  manufacturer  or  seller,  but 
it  is  thus  appropriated  by  the  voluntary  act  of  another  person, 
and  by  his  own  wrong.  And  will  the  general  principle  be  as- 
serted that  to  prevent  the  abuse  of  useful  things,  government 
shall  assume  the  dispensation  of  them  to  all  the  citizens — put  aU 
under  guardianship?  Fire-arms  and  gunpowder  are  not  manu- 
Cactured  and  sold  to  shoot  innocent  persons  with,  but  are  often 
so  misapplied.  Axes  are  not  made  and  sold  to  break  heads 
with,  but  are  often  used  for  that  purpose  in  the  hands  of  mur- 
derers. Bread  is  not  made  to  make  gluttons  with,  but  is  per- 
verted to  that  *use.  Bazors  are  not  made  to  cut  throats  with, 
but  are  applied  in  that  way  by  the  suicide.  The  Almighty  did 
not  create  fists  to  knock  people  down  with,  but  they  are  often 
put  to  that  use,  and  still  he  permits  mexkto  be  bom  with  fists. 
Yet  who,  for  all  this,  has  ever  contended  that  the  manufacture  and 
sale  of  these  articles  should  be  prohibited  as  being  nuisances,  or 
be  monopolized  by  the  government?  We  repeat,  the  manufac- 
ture and  sale  and  use  of  liquors  are  not  necessarily  hurtful,  and 
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ttiifi  the  court  haa  a  light  to  judiciallj  inquire  into  and  act  apoii> 
in  deciding  upon  the  TaUdify  of  the  law  in  queation— in  decid- 
ing, as  was  done  in  Bnmson  t.  Kirune,  1  How.  311,  whether  it  ia  aa 
indirect  invasion  of  a  right  secured  to  the  citizen  by  the  consfcK 
tution.  This  question  the  court  must  decide ;  and  it  must,  there* 
fore,  in  some  manner  satisfy  its  judgment  and  conscience  upon, 
it:  Tmner  t.  Trustees  of  VWage  of  Album,  5  Hill,  121,  and  cases. 
cited. 

The  act  is  not  one  to  prohibit  or  punish  drunkenness,  or  any 
abuse  of  the  use  of  liquors;  were  it,  a  different  question  might 
be  presented-^one,  however,  on  which  we  here  intimate  n<^ 
opinion,  as  it  is  not  before  us.  When  a  case  shall  arise  calling 
for  a  decision  as  to  the  extent  of  the  power  of  the  legislature  ta 
regulate  without  prohibiting,  we  shall  be  prepared  to  make  that* 
decision  according  to  the  best  of  our  judgment. 

The  restrictions  which  we  have  examined  upon  the  l()gislativ6- 
power  of  the  state  were  inserted  in  the  constitution  to  protect 
the  minoriiy  from  the  oppression  of  the  majority,  and  all  from 
the  usurpation  of  the  legislature,  the  members  of  which,  under 
our  plurality  system  of  elections,  may  be  returned  by  a  minority 
of  the  people.  They  should,  therefore,  be  faithfully  maintained. 
They  are  the  main  safeguards  to  the  persons  and  property  of  the- 
state.  They  will  be  maintained,  in  so  far  as  depends  upon  us, 
notwithstanding  the  intimation  at  the  argument,  that  whoever 
interposed  an  obstruction  to  the  tree  course  of  this  law  was  to- 
be  swept  away  by  an  overwhelming  torrent.  We  shall  be  deterred 
by  no  such  ill-timed  threat  from  what  we  believe  to  be  the  dis* 
charge  of  a  solemn  duiy. 

It  is  easy  to  see  that  when  the  people  are  smarting  under 
losses  from  depreciated  bank  paper,  a  feeling  might  be  aroused 
that  would,  under  our  plurality  system,  return  a  majoriiy  to  tha 
legislature  which  woidd  declare  all  banks  a  nuisance,  confiscate 
their  paper  and  the  buildings  from  which  it  issued.  So  with, 
railroads,  when  repeated  wholesale  murders  are  perpetrated  b>f 
some  of  them.  And  in  Great  Britain  and  France  we  have  ex- 
amples of  the  confiscation  of  the  property  of  the  bhurches  even, 
which  here  the  same  constitution  that  protects  the  dealer  in. 
beer  would  render  safe  from  invasion  by  the  legislative  power. 

In  our  opinion,  for  die  reasons  above  given,  Uie  liquor  act  of 
1865  ia  void.  We  express  no  opinion  upon  any  single  provision 
of  the  act,  as  in  the  view  we  have  taken  of  its  general  scope  li 
is  unnecessary. 
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Datibon,  J.     I  concur  in  the  foregoing  opinion  at  Jadge 

Perkins. 

The  judgment  is  reyersed,  and  the  prisoner  dischaxged. 


Stuabt,  J.,  thought  the  oonviction  for  selling  was  right,  bat  was  in  favor 
of  a  reversal  on  the  ground  that  the  reoord  and  retom  were  defective.  Ho 
was  of  the  opinion  that  the  snbject,  necessity,  policy,  and  expediency  of  a 
law  were  matters  of  legislation,  and  did  not  belong  to  the  jadiciary;  and  that 
it  was  competent  for  the  legislature  to  restrain  the  use  and  sale  of  intoxicating 
liquor,  but  that  so  much  of  the  act  under  consideration  as  related  to  the  man- 
mfacture  find  agency  was  unconstitutional  and  void. 

GooKiNS,  J.,  believed  that  the  jndgmeut  ought  to  be  affirmed,  and  held 
that  it  was  competent  for  the  legislature  to  declare  any  practice  deemed  in- 
jurious to  the  public  a  nuisance,  and  to  punish  accordingly,  and  that  with 
the  policy  or  expediency  of  the  measure  the  courts  had  nothing  to  do. 

Validity  or  Statutks  Rxgulatino  or  Pbouibitino  Salk  or  Intoxi- 
OATINO  L1QUOB8:  See  CommontDealth  v.  Kimball,  35  Am.  Dec.  326,  and  note; 
Fregton  v.  Drtw,  64  Id.  630;  State  v.  Oumey,  58  Id.  782.  The  principal  case 
was  foUowed  in  HoUenbamgh  v.  SUUef  11  Ind.  567,  and  the  court  regarded  aa 
settled  the  question  as  to  the  validity  of  an  ordinance  declaring  the  sale  of 
Intoxicating  liquors  a  nuiumce,  forbidding  such  sale,  and  prescribing  punish- 
ment therefor;  and  to  the  same  effect,  see  VondenoeU  ▼.  Tovmqf  CemtervUle^ 
15  Id.  448.  In  Thomawm  v.  Stale,  Id.  456,  it  was  held  that  the  Indiana  law 
of  1859  regalating  the  sale  of  intoxicating  liquors  fell  within  the  legislative 
powers  conceded  in  the  principal  case;  and  according  to  the  opinion  of  the 
majority  of  the  judges  therein  an  information  which  does  not  aver  that  liquor 
was  not  sold  for  medicinal,  etc.,  purposes  is  bad:  Kniaer  v.  StcUe,  0  Id.  643; 
but  the  principal  case  does  not  annul  the  Indiana  liquor  law  of  1855:  IngerwoU 
▼.  Suae,  11  Id.  465.  The  language  of  Perkins,  J.,  to  the  effect  that  '*  the 
l^gialatore  enacted  the  law  in  question  upon  the  assumption  that  the  manu- 
factore  and  sale  of  beer,  etc,  were  necessarily  destructive  to  the  oommnnity," 
was  qnoted  in  Harriaon  v.  Lockhari,  25  Id.  117. 

ThX    rRINCITAL  CASB  WAS  ALSO  CITSD    OR  REFERRED  TO  AS    FOLLOWS:  in 

J/adwon  etc  B.  R,  v.  WkUeneek,  8  Ind.  222,  to  the  point  that  the  judiciary 
cannot  run  a  race  of  opinions  upon  points  of  right,  reason,  and  expediency 
with  the  law-making  power;  see  also  Id.  238,  per  Qookins,  J.,  dissenting;  in 
OUy  of  LqfoffeUe  ▼.  Jennere,  10  Id.  80,  to  the  point  that  legislative  acts  con- 
ttitate  "  persuasive  arguments,**  still  they  are,  in  a  sense,  but  arguments,  and 
do  not  absolve  the  court  from  the  obligation  to  think  for  itself  in  testing  them 
by  the  paramount  law  of  the  land  to  which  they  must  conform;  in  OriJMe 
Sa^r  T.  CwMWRgham,  20  Qratt.  53,  to  the  effect  that  legislative  action  cannot 
be  made  to  retroaot  on  past  controversies,  and  reverse  decisions  which  the 
coorts  in  the  exercise  of  their  undoubted  authority  have  made;  in  Nod  v. 
Bufing,  9  Ind.  46,  to  the  point  Ihat  the  exercise  of  the  power  in  Indiana  to 
ahaage  at  pleaaare  the  relative  rights  of  husband  and  wife  is  a  matter  of  l^s- 
lative  diaoretiony  which  the  courts  cannot  rightfully  control;  in  Ctty  i^Aurorm 
T.  Weet,  Id.  81,  to  the  point  that  while  it  is  not  unconatitntional  for  a  city 
to  aid  in  the  construction  of  a  highway,  promoting  the  convenience  of  all  the 
citisens  by  facilitating  the  introduction  among  them  of  fuel,  bread,  etc.,  the 
pursuits  of  engaging  in  trade  and  traffic  in  these  articles  belong  to  the  indi- 
vidual dtixena  and  private  corporations;  and  in  State  v.  Adam&tm^  14  Id.  208» 
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to  the  effect  that  in  it  Qookins,  J.,  held  that  the  liquor  aot  of  1855  embraced 
but  ODO  Bubjaot,  and  matters  properly  oonnected  therewith.  See  alio,  on  thia 
hMt  proposition,  HingU  v.  State,  2i  Id.  31;  State  ▼.  T<mng,  47  Id.  161,  per 
Boskirk  and  Donney,  JJ.,  dissenting. 


Hai^a  v.  Phelps. 

[7  ISDXAHA,  31.] 

Spjwmo  LuN  ON  Chattel  tob  Remunebation  Ezxsn  nr  Fatos  of  Pi 
80K  TO  Whom  Dbliysbxd,  as  a  general  rule,  if  it  receives  from  his  labor 
and  skill  an  increased  value,  provided  there  is  nothing  in  the  contnet  in* 
consistent  with  the  existence  of  the  lieu;  and  such  lien  exists  equally, 
whether  there  be  an  agreement  to  pay  a  stipulated  price  for  the  labor 
and  skill,  or  an  implied  contract  to  pay  a  reasonable  price. 

Bailee's  Lien  vob  Labor  and  Skill  Bestowed  upon  Chattel  u  Waxtbd 
by  an  nnqnalified  refusal  to  deliver  the  chattel  to  the  bailor,  wltboal 
placing  the  refusal  on  the  ground  of  the  lien. 

Assumpsit.    The  opinion  states  the  facts. 

JET.  P.  Biddle^  for  the  appellants. 

D,  jD.  PraU,  and  D,  M,  Cox,  for  the  appellee. 

By  Court,  Datison,  J.  Aaswmpsii.  The  oomplaint  is  thai 
Phelps,  the  plaintiff  below,  on  the  first  day  of  December,  18i9| 
delivered  to  Hanna  &  Burr,  who  were  then  engaged  in  the 
business  of  rendering  lard  from  hogs'  heads  by  steam  and  bar- 
reling the  lard  so  rendered  for  hire,  at  the  town  of  Wabash, 
three  thousand  hogs'  heads,  which  they  agreed  to  render  into 
lard,  and  barrel  the  same  for  the  plaintiff,  within  a  reasonable 
time,  etc.,  for  which  service  he  agreed  to  pay  them  a  reasonable 
compensation,  etc.  It  is  averred  that  the  defendants  have  failed 
to  perform  the  agreement  on  their  part,  etc. 

Pleas:  1.  The  general  issue;  2.  Performance;  8.  That  the 
pMntiff  was  indebted  to  the  defendants  two  hundred  dollars 
for  rendering  lard  and  barreling  the  same,  etc.,  which  sum  ex* 
ceeds  in  amount  their  indebtedness  to  him,  etc.  Issues  being 
xoade  on  these  pleas,  the  cause  was  tried  by  the  cotui;,  who 
found  for  the  plaintiff.  New  trial  refused,  and  judgment.  The 
court,  upon  the  defendants'  motion,  gg,ve  a  written  statement  of 
the  facts  on  which  its  finding  was  based,  and  of  the  conclusions 
of  law  arising  on  the  facts.    That  statement  is  as  follows: 

1.  The  plaintiff  delivered  to  the  defendants,  as  bailees,  two 
thousand  one  hundred  hogs'  heads,  out  of  which  lard  was  to  be 
rendered  by  them  for  him,  which  heads  each  produced  four 
pounds  of  lard,  making  eight  thousand  four  hundred  pounds. 
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2.  The  defendants  delivered  to  the  plaintiff  at  Jackson'i 
warehouse,  in  the  town  of  Wabash,  in  twenty-three  barrels,  fiye 
thousand  one  hundred  and  sixty-two  pounds  of  lard,  leaving  un- 
accounted for  and  undelivered  three  thousand  two  hundred  and 
thirty-eight  pounds.  The  lard  was  worth  five  cents  per  pound, 
making  for  the  last-named  quantity  in  money  one  hundred  and 
sixiy-one  dollars  and  nineiy  cents.  As  a  compensation  for  ren- 
dering said  lard,  the  defendants  were  entitled  to  eighly-four 
dollars,  leaving  a  balance  due  the  plaintiff  of  seventy-seven  dol- 
lars and  ninety  cents. 

3.  The  plaintiff,  after  the  delivery  of  the  twenty-three  barrels, 
and  before  the  commencement  of  this  suit,  notified  the  defend- 
ants to  deliver  to  him  all  the  lard  made  from  said  heads;  but 
they  declined  to  deliver  any  more  lard.  He  did  not  at  any  time 
before  this  suit  either  pay  or  tender  to  them  any  sum  for  their 
services,  nor  was  any  demand  made  by  them  for  such  service. 
When  the  twenty-three  barrels  were  delivered,  the  lard  was  sub- 
ject to  their  claim  for  rendering  the  same,  amounting  to  fifty- 
one  dollars  and  sixty-three  cents,  which  amount  was  never  paid 
to  them.  The  delivery  at  Jackson's  warehouse  was  with  his 
consent. 

These  were  all  the  facts  proved  in  the  cause,  and  upon  them 
the  court,  as  a  conclusion  of  law,  decided  that  no  payment  or 
tender  for  services  in  rendering  the  lard  was  necessary  before 
suit. 

Was  this  decision  correct?  Generally  speaking,  if  a  chattel 
delivered  to  a  party  receive  from  his  labor  and  skill  an  increased 
value,  he  has  a  specific  lien  upon  it  for  his  remuneration,  pro- 
vided there  is  nothing  in  the  contract  inconsistent  with  the 
existence  of  the  lien.  And  such  lien  exists  equally,  whether 
there  be  an  agreement  to  pay  a  stipulated  price  for  "  the  labor 
and  skill"  or  an  implied  contract  to  pay  a  reasonable  price. 
The  present  is  one  of  the  cases  in  which  liens  usually  exist  in 
favor  of  the  party  who  has  bestowed  services  on  property  de* 
livered  to  him  for  the  purpose.  And  unless  the  record  discloses 
facts  or  circumstances  sufficient  to  produce  the  inference  that 
the  defendants  waived  their  lien  before  the  institution  of  this 
suit,  they  were  not  compelled  to  give  up  the  property  when  the 
plaintiff  demanded  it,  without  the  payment  or  tender  of  a  rea- 
sonable compensation  for  rendering  and  barreling  the  lard.  If 
the  defendants,  at  the  time  of  the  demand,  had  refused,  on  the 
ground  of  their  lien,  to  part  with  the  property,  the  law  of 
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case,  would  be  oleatlj  in  their  &Yor;  but  here  the  plaintiff's  de- 
mand was  answered  by  an  absolute  refusal  to  deliver  anj  more^ 
lard.  We  are  therefore  to  inquire  whether  that  refusal  waived 
the  lien. 

Upon  this  subject  the  authorities  are  not  uniform.  In  Eng» 
land  the  rule  seems  to  be  that  a  person  having  a  lien  upon 
goods  does  not  waive  it  by  the  mere  fact  of  his  omitting  to  stat^ 
that  he  claims  them  in  that  right,  when  they  are  demanded. 
But  if  a  different  ground  of  retention  than  that  of  the  lien  b» 
assumed,  the  lien  ceases  to  exist:  White  v.  ChUner^  9  Moore,  41; 
S.  C,  2  Bing.  23;  S.  C,  1  Gar.  &  P.  324;  Boardman  v.  SiU^ 
1  Oamp.  410,  note.  It  is  however  contended  that  the  refusal 
of  the  defendants,  to  have  shielded  them,  should  have  been 
qualified  by  their  claim  of  a  lien.  There  is  authority  in  sup- 
port of  that  position.  Daws  v.  Marewoody  10  Barb.  183,  was 
replevin  for  twenty-one  cans  of  oil.  In  that  case  it  was  held 
"  that  the  defendant  having,  upon  demand  made,  refused  to 
deliver  the  oil  to  the  plaintiff  without  setting  up  any  lien 
thereon,  waived  his  right  to  set  up  a  lien  afterwards  for  freight^ 
etc.;  that  he  could  not  be  allowed  to  deny  the  plaintiff's  title,, 
before  suit  brought,  and  afterwards  defeat  a  recoveiy  by  setting 
up  a  lien." 

We  are  inclined  to  adopt  this  rule  of  decision.  An  unquali^ 
fied  refusal,  upon  a  demand  duly  made,  is  evidence  of  a  conver- 
sion, because  it  involves  a  denial  of  any  title  whatever  in  the 
person  who  makes  the  demand.  In  the  case  before  us  the  de- 
fendants ''  declined  to  deliver  any  more  lard."  This  was  in 
effect  an  assumption  that  they  had  in  their  possession  no  more 
belonging  to  the  plaintiff.  At  least,  he  had  a  right  to  infer  from 
their  answer  to  his  demand  that  they  would  deliver  to  him  no 
more  lard  unless  compelled  to  do  so  by  action  at  law.  And 
having  thus  assumed  a  position  relative  to  the  property  incon- 
sistent with  his  title,  he  had,  further,  the  right  to  infer  that  a 
tender  to  the  defendants  for  their  services  would  be  unavailing. 
We  are  of  opinion  that  the  facts  proved  are  sufficient  to  sustain 
the  judgment. 

There  is  a  point  made  as  to  the  jurisdiction  of  the  court.. 
This  case  was  tried  by  the  honorable  Thomas  S.  Stanfield^ 
judge  of  another  circuit,  at  a  special  term  held  in  June,  1853; 
and  it  is  contended  that  all  the  steps  required  by  law  to  author^ 
ize  such  special  term  have  not  been  taken:  2  B.  S.,  p.  5,  see.  8. 
We  have  heretofore  decided  that  the  above  special  term  was  held 
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in  conformity  with  fhe  statute  just  dted:  Mtrphy  y.  BarhWy  6 
Ind.  230. 

The  judgment  most  he  afflnned. 

The  judgment  is  aflbmed,  with  fiye  per  cent  damages  and 

«OBt8. 


Waiver  ov  Libk  bt  Rbtusal  to  DblivsrPbopbbtt.— ThacMMonthu 
question  do  not  Beem  to  be  nnmeroos,  «nd  among  tliein  more  or  lees  confliet 
exists.    The  rale  may  be  laid  down,  however,  that  a  person  who  has  a  lien 
CD  goods,  papers,  and  articles  of  personal  property  generally,  waives  it  by  a 
general  refasal  on  demand  to  deliver  the  articles,  aooompanied  by  a  claim  of 
title  in  himself,  or  by  a  claim  to  retain  them  on  other  grounds  distanot  from 
his  lien:  1  Addison  on  Gont.  421;  Edwards  on  Bail.,  sec.  448;  Boardtnan  v. 
Sm,  1  Gamp.  410,  note;  Dirhi  v.  Richards,  5  Soott  K.  R.  634;  S.  G.,  4  Man. 
4t  6.  574;  Gar.  &  M.  626;  Weeks  v.  Goode^  6  G.  B.,  K.  S.,  367;  Ctamtit 
V.  Spanlon,  8  Scott  N.  R.  714;  S.  G.,  7  Man.  &  G.  903;  TloOrook  v.  WrigU, 
24  Wend.  169;  S.  G.,  35  Am.  Dea  607;  Rogers  v.  ITeJr,  34  K.  T.  463,  471; 
BcereU  v.  Salius^  15  Wend.  474;  Judah  v.  Kempy  2  Johns.  Gm.  411;  Lt^h  v. 
Mobile  etc.  R.  R.,  5S  Ala.  165;  Piequet  v.  McKay,  2  Blaokf.  465;  Bean  v.  Bol- 
ion,  3  Phila.  87.    Thus  in  the  early  case  of  Boardnutn  v.  8UI,  supra,  a  case 
which  has  been  generally  followed  in  England  and  in  this  country,  an  action 
of  trover  was  brought  for  soma  brandy  which  lay  in  the  defendant's  cellar, 
and  which,  when  demanded,  he  refused  to  deliver  up,  saying  it  was  his  own 
property.     At  this  time  certain  warehouse  rent  was  due  to  the  defendant, 
and  it  was  contended  that  the  latter  had  a  lien  on  the  brandy  therefor,  and 
that  until  this  was  tendered,  trover  would  not  lie;  but  Lord  Ellenborongh 
held  that  as  the  brandy  had  been  detained  on  a  different  ground,  and  as  no 
demand  of  rent  had  been  made,  the  defendant  must  be  taken  to  have  waived 
his  lien  if  he  had  one.    And  again,  in  Dirks  v.  Richards,  Mfpra,  detinue  was 
brought  for  a  picture  which  had  been  intrusted  by  the  plaintiff  to  one  Bye 
for  sale.     Bye  deposited  it  with  the  defendant,  an  auctioneer,  and  when  the 
plaintiff  demanded  it,  the  defendant  refused  to  deliver  it  until  a  certain  debt 
due  to  him  from  Bye  was  discharged.    Held,  the  setting  up  of  an  inconsistent 
daim  was  dearly  a  waiver  of  the  lien  on  the  piotnre  for  warehouse  rent. 
Where  trover  was  brought  by  the  atnipinfis  of  a  bankrupt  against  the  defend- 
ant, a  dyer  and  miller,  for  certain  doths,  it  appeared  that  on  demand  by  the 
ani^eea  for  the  cloths,  the  defendant  refused  to  give  them  up,  saying  that 
"  he  might  as  well  give  up  every  transaction  of  his  life:"  held,  that  this  was 
no  waiver  of  his  lien  for  work  done,  since  the  words  simply  intimated  a  claim 
therefor,  and  not  a  right  to  keep  the  goods  as  his  own:   While  v.  joiner,  9 
Moore,  41;  S.  G.,  2  Bing.  23;  1  Gar.  &  P.  324.     If  a  right  to  detain  the  article 
is  claimed  in  respect  of  two  separate  snms,  and  the  bailee  or  other  lienholder 
has  a  lien  only  as  to  one  of  such  sums,  the  claim  as  to  the  other  sum,  it  is 
held,  is  no  waiver  of  the  lien:  Scarf t  v.  Morgan,  4  Mee.  ft  W.  270;  Orten  v. 
SkeweU,  cited  Id.  277;  1  Addison  on  Gont.  421;  Gross  on  liens,  46.    Thus 
in  8carfe  v.  Morgan,  supra,  trover  was  brought  for  a  mare  which  had  been 
sent  by  the  plaintiff  to  the  defendant,  to  be  covered  by  a  stallion.    A  demand 
for  the  mare  had  been  madei  but  the  defendsot  refused  to  deliver  her,  daim- 
iag  a  lien,  not  only  for  the  charge  on  that  oocaslon,  but  for  a  general  balanoa 
due  to  him  on  another  account,  and  it  was  held  that  the  defendant  was  en* 
titled  to  a  spedfic  lien  on  the  mare,  and  that  the  claim  made  by  the  defend- 
ant to  retain  her  for  the  general  balanoe  was  no  wmiver  of  the  lien.    Bntwhsfn 
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replevin  wm  broaght  for  a  Bteamboat  boiler,  npcm  which  the  defendants  had 
done  labor  and  work,  it  wai  shown  that  the  latter  refused  to  deliver  it  nntfl 
they  were  paid  the  balance  of  a  general  account,  but  without  making  any 
special  demand  for  repairs,  or  their  speoifio  lien  therefor,  it  was  held  that 
the  lien  would  be  waived  unless  some  special  mention  or  suggestion  was 
made  of  it  at  the  time  of  the  demand,  to  apprise  the  owner  that  the  goods 
were  detained:  Thatcher  v.  Harlan^  2  Houst.  178;  and  see  Knight  v.  Harrimm, 
dted  4  Mee.  k  W.  272.  The  cases,  however,  differ  as  to  whether  the  lien  is 
waived  by  a  general  refusal,  omitting  to  specify  any  ground  for  detention. 
JBveriU  v.  Oi^ffln^  6  Wend.  603,  608;  BucHey  v.  Handy,  2  Miles,  449,  seem  to 
support  the  negative  or  this  proposition;  and  see  1  Addison  on  Cont.  421; 
while  Dow8  v.  Monwood,  10  Barb.  183,  Spenee  v.  McJUiUan,  10  Ala.  583,  and 
the  principal  case  maintain  the  affirmative.  The  court  in  BucUey  v.  Handy^ 
mpra,  making  the  observation  that  *'  if  the  plaintiffs  had  demanded  the  iron 
of  the  defendant,  and  he  had  claimed  the  right  to  retain  it,  not  as  deposited 
in  pledge,  but  on  some  other  •  and  distinct  ground,  the  defendant  could  not 
set  up  hlB  lien  afterwards.  '*  The  American  editor  in  a  note  to  Week$  v.  Ooode, 
0  0.  B.,  K.  S.,  367,  370,  says:  "Perhaps  the  cases  on  this  subject  may  bs 
rsoonciled  by  holding  that  where  there  is  an  absolute  and  unqualified  refusal 
to  deliver,  coupled  with  circumstances  which  show  an  assumption  of  owner> 
ship  on  the  part  of  the  defendant,  and  a  right  of  lien  is  concealed  from  the 
other  party,  this  will  amount  to  a  conversion  as  respects  him." 

Bailob  has  Lun  ok  Chattel  fob  Work  akd  Labor  thxbxov  giving 
additional  value  thereto:  See  MclrUyrev.  Oarvert  37  Am.  Dec  519;  OrimmU 
T.  Oook^  38  Id.  663,  and  notes  to  these  cases.  So  a  pork-packer  has  a  lien  oa 
the  pork  packed  for  his  charges  in  slaughtering  the  hogs,  packing  the  pork, 
and  manufacturing  the  lard:  Ecui  v.  FerguMn,  59  Ind.  172;  Shaw  v.  Ftrgm^ 
•on,  78  Id.  554,  both  citing  the  principal  case  to  this  effect 

Thb  pbinoipal  case  was  cited  in  Alexander  v.  MomU,  10  Ind.  162,  to  the 
point  that  generally  a  bailee  cannot  be  sued  until  after  demand,  unless  he  has 
wrongfully  converted  the  thing  bailed;  and  in  J^lna  /jm.  Co,  v.  Shryer^  85 
Id.  368,  to  the  point  that  the  doctrine  that  an  insurance  company,  by  putting 
its  refusal  to  pay  the  loss  upon  a  definite  ground  different  from  a  want  of 
preliminary  proofs  or  of  defect  in  their  form  and  substance,  waives  the  right 
to  insist  upon  the  failure  to  make  such  proof  as  a  defense  to  an  action  upon 
their  policy,  is  in  harmony  with  the  principle  that  a  party  who  places  his 
refusal  upon  one  ground  cannot  after  action  brought  change  it  to  anothsr 
and  different  one.  See  ako  the  principal  case  distinguished  in  HiU  t.  Hmn 
treUck,  17  Id.  518. 


Spooneb  v.  Dunn. 

[7  IJIDLAVA,  81.] 

Basuvs  Bbaohbd  bt  Lower  Coubt  ok  Weiobt  or  Bvnxmcoi  will  vot  u 

DiSTUBBKD  in  the  supreme  court. 
VmoimsE  IB  Obioinal  Undbbtakino,  akd  kot  withut  Svatutb  or  IfRAxnm^ 

where  a  specific  lien  or  substantial  benefit  is  sorrenderad  upon  tha  as* 

press  promise  of  a  third  person  to  pay  a  debt. 

AonoK  upon  a  promise  to  pay  the  debts  of  othera.    The  fMfai 
•xe  stated  in  the  opinion. 
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c/.  Byman,  for  the  appellAiits. 

E,  Dumont^  and  0.  B.  Ibrbei^  for  {he  appellee. 

By  Ooart,  Gkx)xiXB,  J.  This  action  was  brought  bj  Stnuig« 
8.  Dunn  against  G^rge  H.  Dnnn,  in  his  lif e-tune,  upon  the  prom- 
ise of  the  latter  to  pay  certain  debts  of  CoU  and  MoOroty,  made 
under  the  following  droumstances:  The  plaintiff  had  obtained 
judgments  before  the  mayor  of  the  city  of  Lawrenoeburgh 
against  Coll  and  McGroty,  who  were  subcontractors  for  work 
on  a  railroad  of  which  the  defendant  was  president.  Having 
levied  his  executions  upon  property  sufficient  to  satisfy  tibem, 
the  plaintiff,  with  the  defendants  in  the  executions  and  the 
officer,  went  to  the  office  of  the  railroad  company,  where  the 
defendant  yerbally  promised  the  plaintiff  that  if  he  would  re- 
lease his  levy  and  return  the  executions  he  would  pay  the  debts 
or  would  see  them  paid,  the  witness  could  not  remember  which, 
at  the  next  estimate;  whereupon  the  plaintiff  released  his  levy 
and  caused  the  executions  to  be  returned,  and  after  the  next  es^ 
timate  brought  his  action  on  this  promise.  There  was  a  trial 
by  the  court  and  judgment  for  the  plaintiff. 

The  appellants  insist  that  the  promise  by  the  defendant  was 
made  officially,  on  behalf  of  the  railroad  company;  and  that  the 
company,  if  anybody,  is  liable  upon  it.  They  also  rely  upon 
the  statute  of  frauds. 

It  appears  from  the  evidence  that  at  the  time  the  promise  was 
made  the  defendant  statod  that  a  considerable  amount  of  money 
would  be  coming  to  Coll  and  McGroty  at  the  next  estimate, 
which  would  be  made  in  a  few  days;  that  if  their  property  was 
taken  from  them  they  could  not  go  on  v?ith  their  work,  etc. 
It  would  be  a  fair  inference  from  this  testimony  that  it  was  the 
understanding  of  the  parties  that  the  money  was  to  come  from 
the  company  to  satisfy  these  demands.  But  liO  authority  was 
shown  authorizing  the  president  to  contract  on  behalf  ?f  the 
company,  and  there  was  also  evidence  tenil5r.g  to  show  that  it 
iras  the  personal  undertaking  of  th^  defendant.  The  court  of 
common  pleas  having  wei^hsd  Lnis  evidence  and  found  for  the 
plaintiff,  the  result  ]>  not  to  be  disturbed. 

Upon  the  question  of  the  statute  of  frauds,  we  have  been  re* 
f erred  by  the  appellants  to  several  authorities  which  are  sup- 
posed to  support  their  pontion;  and  if  we  take  what  has  been 
said  by  the  judges,  we  shall  have  no  difficulty  in  holding  this 
piromisevrithin  the  statute.  Of  that  character  are  the  hypothetical 
put  by  Holt.  0.  J.,  in  the  case  of  WaOeina  v.  Perking,  1 
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Ld.  Baym.  224.  In  Kirkham  t.  Marier,  2  Bam.  k  Aid.  613,  the 
promise  was  to  pay  the  plaintiff  if  he  would  not  sue  a  third 
person,  who  had  oTerdriyen  a  horse  causing  its  death;  and  in 
.^8^  Y.  EtUchinaanf  2  Wils.  94,  the  consideration  of  a  collateral 
promise  was  that  the  plaintiff  would  stay  his  proceedings  in  an 
action  against  a  third  person.  These  promises  were  held  to  be 
within  the  statute.  Whether  these  cases  can  be  reconciled  with 
later  authorities  upon  a  similar  state  of  facts,  we  shall  not  stop 
to  inquire.  There  is  a  distinct  class  of  cases  which  clearly  es- 
tablish the  rule  that  where  a  specific  lien  or  substantial  bonafit 
is  surrendered,  upon  the  express  promise  of  a  third  person  to 
pay  a  debt,  it  is  an  original  undertaking  and  not  within  the 
statute:  PvXUn  t.  Stokes,  2  H.  Black.  312;  WiUiams  t.  Leper,  8 
Burr.  1886;  Slingerland  t.  Morse,  7  Johns.  462;  Farley  t.  Oleve' 
land,  4  Cow.  432  [15  Am.  Dec.  387].  The  principle  is  recog- 
nized in  ffackHeman  v.  Miller,  4  Blackf.  322. 

In  this  case  the  plaintiff  gave  up  his  lien  and  returned  hir 
executions  upon  the  defendant's  promise  to  pay  the  amount  of 
them.  It  was  an  original  undertaking  upon  a  new  oonsid6mti0n, 
and  not  within  the  statute. 

The  judgment  is  affirmed,  with  five  per  cent  damages  and  costs, 
!o  be  levied  de  bonis  tesUUoris. 


Pbomisb  is  Original  Undestakino,  axv  vot  wnmir  SrASim  ov 
Frauds,  whare  a  specifio  lien  or  substantial  benefit  is  soxiendered  upon  the 
express  promise  of  a  third  person  to  pay  a  debt:  Cnuqford  r.  JTttig,  54  Ind. 
12;  Spoaner  v.  Shearer,  7  Id.  136;  Spooner  v.  Daweon,  Id.  236;  Luark  t. 
McUone,  34  Id.  445,  446.  So  the  promise  of  the  mortgagee  of  a  chattel  to  pay 
for  repairs  of  the  mortgaged  property,  made  for  the  mortgagor  by  a  meohaiiie, 
in  consideration  of  which  the  meohanio  relinqnishee  his  lien  on  the  propttly 
for  the  repairs  made  by  him,  is  not  within  the  statute  of  fraads,  and  may  be 
enforced  though  verbal:  Conradt  v.  SuUkoan,  45  Id.  181.  Sach  original  agree- 
ments are  not  within  the  statate:  Anderwn  ▼.  iSJpetice,  72  Id.  316;  see  also 
fUher  V.  WUmoik,  68  Id.  451.  The  principal  case  has  been  dted  or  followvd 
on  the  foregoing  points.  See  farther,  on  this  question,  Dwtham  t.  Atied^ 
47  Am.  Deo.  544. 


GONELIN  V.  SmIXH. 

[7  IXDZAirA,  107.] 
PUBOHASIB  AT  ShERXTF's  SaLR    MUST  PaT  OR    TUfDSB   PoaCBUO  MOVSr 

wirmir  Bxaaonablr  Time  in  order  to  acqaire  title. 

VUUOBASKSL  AT  ShBSITF'S  SaUB  IS  ESTOFPSD  VROX  ScnOIS   UF  HIS  ClAIH 

by  taking  a  mor^ge  on  the  land,  he  not  baring  paid  or  tendered  to  tiw 
sheriff  the  pnrohase  money  and  received  a  deed. 
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AonoN  voB  MoMBT  Had  asd  Bxcdovid  wujs  vox  Ln  to  BaoonB  Burr 
paid  by  a  tonant  to  one  who  did  not  aoqoire  title  nnder  bis  bid  at  a  sher- 
iff^B  sale  of  the  land,  or  was  estopped  from  setting  it  ap. 

AcmoH  for  money  had  and  reoeiYed«     The  opinion  states  the 

facts. 

c/l  Bariden,  for  the  appellant. 

«7.  S.  Newman  and  J.  P.  SiddaU,  for  the  api>ellee. 

By  Court,  ^tuabt,  J.  This  oanse  was  before  the  oomt  at  the 
May  term,  1852,  and  is  reported  in  3  Ind.  284.  Since  then  the 
declaration  has  been  amended,  adding  a  coont  for  money  had 
and  receiyed. 

It  seems  that  one  Harvey  was  the  tenant  of  Smith.  Oonk- 
lin  had  once  purchased  the  demised  land  at  sheriff's  sale,  bat 
had  wholly  failed  to  pay  his  bid  and  perfect  his  title.  No 
money  passed,  and  no  sheriff's  deed  was  ever  made.  In  laot, 
Oonklin  had  formerly  abandoned  his  position  as  purchaser,  hj 
loaning  money  to  Smith,  and  taking  from  him  a  mortgage  on 
the  very  land  sold  on  execution.  After  Harvey  went  into  pos- 
session as  the  tenant  of  Smith,  with  the  consent  of  Conklin,  the 
latter  tindertook  to  revive  his  claim  under  the  sheriff's  sale. 
Both  Smith  and  Conklin  claimed  the  rent  from  Harvey.  Ha 
finally  paid  it  to  Conklin.  To  recover  it  as  money  had  and  re- 
ceived to  the  use  of  Smith,  this  action  is  brought. 

It  is  very  clear  that  Conklin  derived  nO  title  by  his  purchase 
on  execution.  To  entitle  a  purchaser  to  relief  even  in  equity, 
it  must  appear  that  he  had  either  paid  or  tendered  the  purchase 
money  in  a  reasonable  time:  Benton  v.  Skreeve,  4  Ind.  66. 

By  accepting  the  mortgage  from  Smith,  Conklin  acknowledged 
his  title,  and  was  thus  estopped  from  setting  up  any  claim  an* 
tenor  to  the  mortgage:  Douglass  v.  ScoU,  5  Ohio,  194.  Similar 
to  the  case  at  bar  is  that  where  a  creditor,  having  a  right  to  set 
aside  a  conveyance  as  fraudulent,  treats  with  the  grantee  as  to  the 
subject-matter  of  the  conveyance,  recognizing  it  as  valid.  He 
IS  estopped  from  afterwards  disputing  its  validity:  Eennick  v. 
Bank  of  OkiUicothe,  8  Id.  629;  Fitch  v.  Baldwin,  17  Johns.  161. 

On  either  hypothesis,  then,  whether  he  did  or  did  not  derive 
title  by  his  hdd  at  sheriff's  sale,  Conklin  had  no  right  to  the 
rent.  The  money  paid  him  by  Harvey,  the  tenant,  was  due  to 
timith. 

No  doubt  the  latter  could,  notwithstanding  the  payment  to 
Oonklin,  have  still  enforced  his  claim  for  rent  against  Harvey. 

But  had  he  the  right  to  consider  the  money  paid  to  Conklin 
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as  8o  much  had  and  reoeiyed  for  his  use,  and  claim  it  as  such  ? 
It  is  feared  there  is  no  priyitj  of  contract  between  the  partiea 
It  is  true  that  in  the  decisions  of  other  states,  as  well  as  in  the 
elementary  writers,  there  is  abundance  of  authority  to  sustain 
this  action.  But  it  is  believed  that  the  doctrine  uniformly  held 
by  this  court  has  been  the  other  way:  Salmon  t.  Brown,  6  Blackf . 
847;  FarlowT.  Kemp,  7  Id.  644.  The  opinion  in  the  latter  case, 
drawn  up  with  gpreat  care  and  ability  by  Judge  Sullivan,  has  been 
repeatedly  followed  since:  BrUzell  t.  Fryberger,  2  Ind.  176: 

We  adhere  to  these  decisions,  though  it  may  seem  a  great 
hardship  in  this  particular  case.  In  amending  their  declaration, 
counsel  were,  no  doubt,  misled  by  a  too  hasty  view  of  the  lan- 
guage of  Judge  Blackford  in  ConJdin  t.  SmUh^  3  Ind.  284,  when 
the  case  was  first  in  this  court.  It  is  thus  expressed:  "  There 
was  evidence  tending  to  prove  that  certain  rent  due  to  Smith, 
the  plaintiff,  from  a  tenant  who  had  occupied  certain  real  estate 
of  Smith's,  had  been  improperly  received  from  the  tenant  by 
Gonklin,  the  defendant.  But  if  it  be  admitted  that  Smith  had 
a  legal  claim  against  Conklin  for  the  money  received  by  Conklin, 
it  cannot  be  recovered  in  this  action  for  money  paid.  The 
proper  form  of  action  in  such  case  would  be  for  money  had  and 
received." 

This  language  is  not  an  authority  for  the  action  now  before 
us.  It  covertty  imports  a  doubt  whether  Smith  had  any  legal 
claim  whatever  against  Conklin. 

In  accordance  with  the  settied  doctrine  of  this  court,  the  judg- 
ment  must  be  reversed. 

The  judgment  is  reversed  with  costs,  cause  remanded,  etc. 

DUTT  OF  PUBCHASEB  AT  ShXBIFF's    SaLB  TO   PaT    BiD  WITmV  RSAflOW- 

ABLB  Tnu:  Hardesty  ▼.  WU^on,  41  Am.  Deo.  439. 

Ths  pbivcifal  cask  18  oiTBD  in  Bird  v.  Lcmi^  7  Ind.  618,  to  the  point 
that  the  doctrino  of  the  nipreme  court  of  Indiana  has  heen  that  at  law  a 
promise  by  one  to  another  for  the  benefit  of  a  third  party  ooold  not  be 
enf oroed  by  the  latter. 


Speeb  v.  Speeb. 

[7  IXDIAVA,  178.] 

OoMTDras  OF  Bud  oankot  bb  Provxd  if  the  deed  has  been  sorrenderad 
and  destroyed  by  the  party's  own  voluntary  act  or  consent,  and  saoh 
surrender  and  destruction  of  an  unrecorded  deed  may  have  the  eflfoet  of 
divesting  his  title  by  estopping  him  from  proving  the  contents. 

DBsntconoN  of  Joint  Dkkd  bt  0ns  Gbantxb  without  Other's  Goh- 
SXKT  does  not  have  the  effect  to  divest  the  title  which  vested  in  thsa 
Jointly. 
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Ajonoir  to  recoyer  the  poaaession  of  certain  lands.    The  facta 
appear  in  the  opinion. 

B.  W.  Wihon,  S.  A.  Bonner,  J.  8.  Scobey,  and  W.  Oumback, 
for  the  appellant. 

J,  Byman,  for  the  appellee. 

By  Court,  PsBXiHa,  J.  Action  to  recover  poaaeaaion  of  the 
ondiyided  half  of  certain  real  eatate. 

The  defendant  denied  each  and  every  allegation  in  the  com- 
plaint, and  he  answered  that  the  plaintiff  and  the  defendant 
purchased  the  land  jointly,  each  agreeing  to  pay  one  half  of  the 
purchase  money,  and  both  agreeing  further  that  if  the  plaintiff 
failed  to  pay  the  one  half,  the  defendant  might  pay  the  whole, 
and  become  the  aole  owner  of  the  land;  that  the  plaintiff  did 
fail  to  pay;  that  the  defendant  paid  the  whole,  and  by  consent 
of  plaintiff  took  posaeaaion  and  received  the  deed  for  the  whole 
of  the  land,  etc.  The  court  austained  a  demurrer  to  this  an- 
awer,  the  cauae  waa  tried  upon  the  replicationa  to  the  general 
deniala,  and  a  judgment  rendered  that  the  plaintiff  recover,  etc. 

On  the  trial  the  plaintiff  proved  the  joint  purchaae  by  him- 
aelf  and  the  defendant  of  the  land,  the  payment  for  it  in  the 
preaence  of  both  purchaaera,  and  the  reception  of  a  joint  deed 
from  the  aeller  by  them,  which  was  left  with  defendant.  He 
further  proved  that  the  defendant,  in  hia  absence,  aubaequently 
surrendered  that  deed  to  be  canceled,  and  procured  another 
purporting  to  convey  the  whole  of  the  land  to  himself;  that  the 
defendant  was  in  the  exclusive  possession,  claiming  the  entire 
interest,  etc.  This  waa  aubatantially  all  the  evidence  in  the 
cause. 

It  is  unimportant  to  inquire  into  the  correctneaa  of  the  ruling  of 
the  court  below  upon  the  demurrer,  aa  the  whole  queation  upon 
the  title  necessarily  came  up  on  the  trial  upon  the  general 
denial  of  the  plaintiff's  right.  The  plaintiff,  to  make  out  his 
case,  was  compelled  to  prove  title.  Of  this  his  deed  would  be 
the  best  evidence.  But  this  deed  had  been  destroyed,  and  he 
was  driven  to  prove  its  contents.  This  he  would  not  be  per- 
mitted to  do  if  the  deed  had  been  surrendered  and  destroyed 
by  his  own  voluntary  act  or  consent:  WiUon  v.  Casaidy,  2  Ind. 
662,  and  authority  cited.  Hence  he  was  compelled  to  and  did 
enter  upon  a  course  of  evidence  that  covered  the  whole  ground 
assumed  in  the  answer,  and  enabled  the  defendant  to  prove  the 
facta  set  up  in  it  if  he  could.  He  attempted  and  failed,  and  the 
case  rests  upon  the  first  deed  of  conveyance.    That  joint  deed 
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from  the  seller  of  the  land  to  the  plaintifF  and  defendant  Tested 
in  them  jointlj  the  title,  and  the  destruction  of  it  by  one  of  the 
grantees  without  the  consent  of  the  other  did  not  have  the 
effect  to  divest  the  joint  title.  Hence,  the  plaintiff  had  a  right 
to  recover.  The  voluntary  surrender  and  destruction  of  an  un- 
recorded deed  may  have  the  effect  of  divesting  the  title  of  the 
grantee  by  estopping  him  from  proving  the  contents  of  the 
destroyed  instrument,  and  thus  disabling  him  to  establish  title 
in  himself. 

The  judgment  is  affirmed,  with  one  per  cent  damages  and 
costs. 

Sbcondabt  Evidkncb  Inadmissiblx  of  Unsioobdbd  Wbitikg  Voluv- 
TARiLY  Destbotkd:  BkuU  V.  Noland,  27  Am.  Dea  126.  See  the  prineipel 
cue  cited  on  this  point  in  SvUon  v.  Jervu,  31  Ind.  267;  uid  in  Thaa^Mim  t. 
Thompwn,  9  Id.  328,  m  regards  evidence  of  a  loet  deed  which  has  been  re- 
corded. In  respect  to  the  admissibility  of  lost,  destroyed,  or  absent  writings 
in  general,  see  Fletcher  v.  Jackion,  66  Am.  Dec.  98,  and  oases  in  note;  HiaU 
▼.  Roylanet^  59  Id.  140.  In  order  to  lay  a  proper  foundation  for  secondary 
eridenoe,  it  most  be  shown  that  the  original  writing  was  loet,  or  destroyed 
by  time,  mistake,  or  accident,  or  was  in  the  hands  of  the  adverse  party,  who 
had  due  notice  to  produce  it  on  the  trial:  Andermm  Bridge  Co,  ▼.  Afplegaie, 
18  Ind.  339,  dting  the  principal  case  to  this  point. 

Thk  principal  0A8B  IS  ALSO  GTrxD  in  Lemuuco  v.  BHnkmeyer,  12  Ind. 
851,  to  the  point  that  where  a  defense  is  well  pleaded,  under  which  the  de- 
fendants oottld  hare  proved  the  matter  stated  in  a  rejected  paragraph,  the 
rejection  could  not  be  assigned  for  error;  and  see  citaMona  to  tobafeantiaUy 
the  same  effect  in  Heed  v.  Hdm,  15  Id.  429;  PiUtburgh  etc.  B.  B.  Vm  v. 
JToKten.  48  Id.  96. 


Ibwin  v.  Ivebs. 

[7  brozAiTA,  S06.] 

Pabol  Evzdxnob  is  Inadmissibui  to  Ankul  ob  SuBBEAanALZiT  Yaet 
WRinEH  AoBigmtNT,  except  for  fraud. 

RssuLTiNO  Tkusv  nxkd  not  bb  in  Wbitino,  but  may  be  proved  by  parol, 
even  against  the  face  of  the  deed  or  the  answer  of  the  trustee. 

Bbsultino  Trust  dobs  not  Exist  in  Favor  of  Hbibs  of  penons  who 
made  an  assignment  to  another  of  a  money  demand  and  a  conveyance  of 
certain  real  estate,  absolute  upon  their  face,  and  importing  a  valuable 
consideration;  but  upon  an  express  verbal  condition  that  the  proceeds 
from  the  coUeotion  of  the  demand  and  the  sale  of  the  real  estate  should 
be  held  in  trust  for  the  heirs  of  the  assignors  and  grantors. 

BzFRBSS  Trust  in  Lands  cannot  bb  Vbbballt  Dbolarbd  under  the 
Indiana  revised  statutes  of  1831. 

If  Party  Who  Sbts  up  Rbsultino  Trust  ni  Lands  has  Madr  No  Pat- 
XBNi,  he  cannot  be  permitted  to  show  by  parol  evidenoe  that  tha 
ohase  was  made  for  his  benefit* 
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Bill  in  chanoeij.    The  facts  are  stated  in  the  opinion. 

M.  P.  Biddle^  for  the  appellants. 

2>.  2>.  FraU  and  8.  O.  Taber,  for  the  appellee. 

By  Court,  Davibon,  J.  Bill  in  chanoexy  by  Alexander  Irwin 
and  Charlotte,  his  wife,  James  Williams  and  Maria,  his  wife, 
Mahala  Gbhagan,  Eliza  Irers,  Thomas  Ivers,  and  Yizginia  Dye, 
against  William  Ivers  and  Samuel  Ivers.  The  said  Charlotte, 
Maria,  Mahala,  Eliza,  Thomas,  Yiiginia,  William,  and  Samuel 
being  the  children  and  heirs  at  law  of  Bichard  Ivers  and  Deb- 
orah, his  wife,  who  died  in  the  year  1886. 

On  the  twenty-sixth  of  January,  1835,  Bichard  and  Deborah, 
in  her  right,  held  a  demand  for  a  certain  amount  of  money 
upon  one  John  Leslie,  which  by  their  instrument  in  writing  of 
that  date  they  assigned  to  William  Ivers,  one  of  the  defendants, 
and  thereby  empowered  him  to  collect  the  same  for  his  own  use. 
Also,  on  the  ninth  of  February,  1836,  they  conveyed  to  him,  by 
deed  in  fee,  a  tract  of  land  in  Darke  county,  Ohio.  In  the  year 
1888  the  defendant  sold  this  land  for  three  hundred  dollars,  and 
in  his  own  name  he -instituted  suit  upon  the  demand  against 
Leslie  in  the  common  pleas  of  Preble  county,  Ohio;  which 
suit  resulted  in  a  decree  in  his  favor  for  three  hundred  and 
seventy-two  dollars.  These  amounts  of  three  hundred  dollars 
and  three  hundred  and  seventy-two  dollars  were  received  by 
said  defendant,  the  former  in  the  year  1838  and  the  latter  in 
1841. 

The  bill  alleges  that  the  above  assignment  and  deed,  though 
absolute  on  their  face,  were  intended  by  the  parties  to  consti- 
tate  the  defendant  a  trustee  for  the  children  and  heirs  of  the 
said  Bichard  and  Deborah,  and  that  as  such  trustee  he  is  bound 
to  account,  etc.  His  answer  simply  denies  the  existence  of 
such  a  trust.  Upon  a  final  hearing  the  court  dismissed  the 
bill,  etc. 

The  evidence  consists  mainly  of  the  defendant's  admissions, 
made  by  him  at  different  periods  between  the  years  1841  and 
1849.  These  admissions  appear  to  have  been  d^berately  made 
and  precisely  identified.  They  seem  to  us  clearly  to  establish 
the  point  of  fact  that  the  assignment  and  deed  were  both  exe- 
cuted and  delivered  to  the  defendant  with  the  express  verbal 
condition  that  he  should  collect  the  assigned  demand,  dispose 
of  the  real  estate  conveyed,  and  hold  the  proceeds  in  trust  for 
the  heirs  of  Bichard  and  Deborah  Ivers.  Upon  this  verba] 
condition  the  appellants  Tely  for  a  reversal  of  the  decree.    Thej 
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contend  that  though  nothing  appears  in  the  assignment  or  deed 
from  which  a  trust  can  be  inferred,  still  the  proofs  in  the  case 
BuiEciently  indicate  a  trust,  one  which  arises  by  implication  of 
law,  and  is  not  within  the  operation  of  the  statute  of  frauds. 
This  case  is  governed  by  an  act  of  1831,  which  contains  the  fol- 
lowing provisions:  ''Sec.  5.  All  declarations  or  creations  of 
trust  or  confidence,  of  any  lands,  etc.,  shall  be  manifested 
and  proved  by  some  writing  signed  by  the  party,  who  by  law 
may  be  enabled  to  declare  such  trust  or  confidence,  etc.,  or  else 
the  same  shall  be  utterly  void  and  of  none  effect;  provided,  that 
when  any  conveyance  shall  be  made  of  any  lands,  etc.,  by  which 
a  trust  or  confidence  may  arise  or  result  by  implication  or  con- 
struction of  law,  etc.,  such  trust,  etc.,  shall  be  of  the  like  force 
and  effect  as  the  same  would  have  been  if  this  act  had  never 
been  passed,"  etc.  "Sec.  6.  All  grants  and  assignments  of 
any  trust  or  confidence  shall  likewise  be  in  writing,  ogned  by 
the  party  granting  or  assigning  the  same,''  etc. :  B.  S.  1831, 
pp.  269,  270. 

We  have  seen  that  the  assignment  and  deed  are  in  terms 
absolute,  and  upon  their  face  import  a  valuable  consideration. 
The  rule  is  well  established  that  verbal  evidence  cannot  be 
allowed  to  disannul  or  substantially  vary  a  written  agreement, 
except  on  the  ground  of  fraud.  Now  the  parol  evidence  before 
us  varies  materially  both  the  assignment  and  deed;  and  further, . 
it  proves  a  specific  trust,  verbally  declared,  when  the  statute 
above  quoted  explicitly  provides  that ''  all  declarations  of  trust, 
unless  in  writing,  shall  be  utterly  void." 

The  appellee  assumes  in  argument  that "  there  is  a  broad 
distinction  between  declared  and  implied  trusts.  The  law  im- 
plies a  trust  in  the  absence  of  one  declared.  Where  a  trust  is 
declared,  there  is  no  room  for  implication,  and  a  declared  trust 
must  be  in  writing."  As  a  general  rule,  we  concur  in  this  doc- 
trine, which,  when  applied  to  the  facts  of  this  case,  would  seem 
to  favor  the  ruling  of  the  circuit  court.  That  a  resulting  or 
implied  trust  need  not  be  in  writing,  and  may  be  proved  by 
parol,  even  against  the  face  of  the  deed,  or  the  answer  of  the 
trustee,  is  a  principle  too  plain  to  admit  of  controversy.  But  is  the 
present  a  case  of  resulting  trust?  This  is  the  main  question  to 
be  considered.  Lord  Hardwicke,  in  Lloyd  v.  SpiUei^  2  Atk.  160, 
said  that  a  resulting  trust,  arising  by  operation  of  law,  existed: 
1.  When  the  estate  was  purchased  in  the  name  of  one  person^ 
and  the  consideration  came  from  another;  2.  'When  a  trust  was 
declared  as  to  part,  and  nothing  was  said  as  to  the  rendue,  thai 
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residue  remaining  undisposed  of  remained  to  the  heir  at  law. 
He  observed  that  he  did  not  know  of  any  other  instances  of  a  re- 
sulting trusty  unless  in  cases  of  fraud.  This  statement  of  Lord 
Hardwicke  is  quoted  bj  Judge  Kent  in  his  Commentaries  with 
seeming  approval:  4  Kent's  Com.  806.  But  in  the  transaction 
before  us  no  fraud  is  proved.* 

In  addition,  also,  to  the  argument  that'  this  trust  has  been 
Terballjand  specifically  declared,  and  is  therefore  in  conflict 
with  the  statute,  there  is  still  another  yalid  reason  why  an  im- 
plied trust  does  not  arise  upon  the  facts  presented  by  the 
record.  No  money  has  been  advanced  by  the  ceshii  que  tnuU. 
"  If  A.  furnishes  money  to  B.,  with  a  view  to  the  purchase  of 
an  estate,  and  B.  makes  the  purchase  with  the  money  so  fur- 
nished, and  takes  the  deed  in  his  name,  a  trust  results  to  A., 
because  he  paid  the  money.  The  whole  foundation  of  the  trust 
is  the  payment  of  the  money,  and  it  must  be  clearly  proved. 
If,  therefore,  a  party  who  sets  up  a  resulting  trust  made  no  pay- 
ment, he  cannot  be  permitted  to  show  by  parol  proof  that  the 
purchase  was  made  for  his  benefit  or  on  his  account: "  Bots/ord 
V.  Burr,  2  Johns.  Ch.  406.  Here  it  is  not  pretended  that  the 
appellants  have  paid  money,  but  they  rest  their  case  exclusively 
on  the  ground  of  a  specific  trust,  verbally  declared  when  the 
assignment  and  deed  were  executed;  and  to  sustain  the  position 
thus  assumed,  they  rely  on  parol  evidence.  To  allow  this  would, 
in  our  opinion,  be  a  plain  overthrow  of  the  statute  of  frauds: 
Mavan  v.  Hays,  1  Id.  889;  Sieere  v.  Steere,  6  Id*  1  [9  Am.  Deo. 
266];  Sanders  on  Uses,  227. 

The  decree  must  be  a£Brmed. 

The  decree  is  a£Srmed  with  costs. 


iHADMISSIBILriT  OF   PABOL   EviDDTOl   TO   OOBTmABIOr  OB  YaXT  TiBMi 

ov  DxBD  OB  Othbb  Wbitivg:  Sm  Dovm  t.  Battt  53  Am.  Deo.  53;  ffenom 
T.  Hender9on,  Id.  185;  IngUbright  v.  ffatmmmdt  Id.  430^  and  prior  omm  ia 
thii  aeries  in  notee  to  these  dedsknis;  WaddeU  r.  GUuieO,  54  Id.  170;  ITesI 
V.  Kelly ,  Id.  192;  Frederick  ▼.  TanmgUood,  Id.  200;  OUtndaU  Woolen  Co.  v. 
Protection  Ins.  Co.,  Id.  809;  Porter  v.  Pierce,  55  Id.  151;  JH^ton  v.  WatHm, 
60  Id.  481;  Wattt  v.  Coioles,  Id.  482;  Buu  v.  Norton,  Id.  618. 

KB8VLTI50  Tbvct  MAT  BB  PBOVBD  BT  Pabol:  SmUhol  v.  Oroy,  34  Am. 
Dea  664;  WiUiaau  v.  HolUngeworth,  47  Id.  527;  Baker  v.  Vining,  50  Id.  617; 
note  to  NeiU  v.  Keeee,  51  Id.  759;  Strimpjler  v.  Bobert$,  ^  Id.  606.  The 
principal  esse  is  rsfesred  to  in  Partnlee  v.  Sloam,  37  Ind.  482;  on  the  point 
that  psxol  eTidenoe  is  sdmissible  to  show  a  tmst  arising  by  implioatibn  of 
law.  See,  however,  NM  v.  Keeee,  51  Am.  Deo.  746,  and  note  760;  andpoit, 
these  notes.  As  to  the  ohanoter  of  the  parol  evidenoe,  see  HoUida  ▼.  Shoop, 
(9  Id.  88. 

iCT»ft«M|  Tbuszs  nr  Land,  whsthbb  mat  bb  Cbbatbd  bt  Pabol:  See 
Jmmee  v.  Fuierod,  55  Am.  Deo.  743|  and  prior  eases  ia  note;  also  XetAcy  v. 
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i3fmrdn»,  38  Id«  764;  MeElderry  t.  ShipUy,  56  Id.  703;  JOOcr  ▼.  7^ka<eAcr» 
60  Id.  172.  In  Indiana  an  ezproBS  trust  in  land  cannot  be  prored  by  pairoU 
Barnard  r.  Flinn^  8  Ind.  209;  so  where  a  conveyance  of  land  by  deed  abao- 
late  on  ita  face  ia  made,  the  grantor  cannot  destroy  the  effect  of  his  conrey- 
anoe  by  all^;ing  that  there  was  a  verbal  agreement  that  the  grantee  afaonld 
hold  it  ia  tniat  for  both  of  the  parties:  MetoaU  v.  TvUy^  01  Id,  97»  botli  citing 
the  principal  case;  bnt  see  the  principal  jcase  diatingnised  in  OwaUnejf  t. 
Wheeler,  26  Id.  417. 

Rbsitltino  Trust  whxrb  Pubohasb  Pbios  of  Land  is  Paid  bt  Onk  aitd 
TrruB  Takkv  in  Anothxb's  Naxb:  See  NM  v.  JTeete,  61  Am.  Dec.  746,  and 
note  752,  where  the  question  is  discassed;  Dtuttey  v.  Bofttotdfc^  Id.  690;  Beck^, 
Urich,  53  Id.  507;  Beck  v.  Swaaeg,  56  Id.  681;  LiBlqf  v.  Hart,  57  Id.  203; 
Strimpfier  v.  Roberts,  Id.  606,  and  note  coUecting  prior  cases;  also  WVUama  v. 
HoUingnoorth,  47  Id.  527.  A  tmst  resnlta  under  sach  dicomstances:  AfiOer 
V.  Elaclsbum,  14  Ind.  65;  but  it  cannot  be  shown  by  parol  unless  the  oonaid- 
eration  for  the  purchase  of  the  land  is  paid  by  the  person  who  claims  to  be  the 
beneficiary:  JSoyer  v.  Libey,  88  Id.  236;  Btarheri  v.  Burhert,  58  Id.  581;  Oil- 
hert  V.  Carter,  10  Id.  1^  thus  it  cannot  be  created  by  putting  money  into  tfa« 
hands  of  another,  to  be  mvested  for  the  use  and  benefit  of  a  third  person;  thia 
can  only  be  done  by  an  express  trust  in  writing:  Booker  v.  Booker,  75  Id.  574. 
The  principal  case  was  cited  in  the  foregoing  Indiana  caaea.  See,  on  thia  laal 
proposition,  NeiU  v.  Keue,  51  Am.  Dec  746. 

Tbust  bt  Imfugation  dobs  not  Abisb  wrbbb  KTyKBW  Tbubt  a  Db- 
OLABBD:  MiUer  v.  Blachbum,  14  Ind.  80;  McDonald  v.  MeDonakU  24  Id. 
70,  both  citing  the  principal  case. 


PUBSLET  V.    MOBBIBON. 

[7  IiiDZAirA,  86^1 

Agbnt's  Act  must  bb  Shown  to  havb  bbbn  Donb  wntRur  Soopb  of 
AoBNOY,  where  a  principal  is  sought  to  be  chaiged  for  the  act  of  a  apedal 
and  not  a  general  agent. 

BuBDBN  OF  Proof  is  upon  Pbinoifal  to  Show  Tbbminaitom  of  Aobnct  be- 
fore the  act  complained  of  was  done,  if  the  agent  continues  to  act  within 
the  scope  of  his  agency. 

Ohb  Who  Pbbmits  Another  to  Hold  Hocsblf  out  to  Wobld  as  Aonrf 
Adopts  Lattbr's  Acts,  and  will  be  bound  to  a  person  who  givea  credit 
to  him  in  the  capacity  of  agent. 

Btboution  of  Notb  is  Admitted  as  to  Onb  of  Two  Defbmdantb,  where  the 
denial  of  the  execution  is  sworn  to  by  the  other  only. 

A0noN  upon  a  promissoiy  note  and  upon  an  acoount.  Tha 
opinion  Btates  the  facts^ 

t/l  B.  JvMan  and  W.  A.  FeeUe,  for  the  appellant 

J.  Bariden,  for  the  appellees. 

By  Court,  Gookins,  J.  Pursley  sued  Morxiaon  &  Newhy 
upon  a  promissoiy  note  in  the  following  form:  '' Januazy  10, 
1868.    One  day  after  date,  for  value  receiyed,  we  promise  to 
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Jsmes  Pureley  or  order  one  hundred  and  aeyenty-fiye  dollars. 
Mbrriaon*  Newbj,  Robertson." 

Also  for  an  aocoont  dated  January  1, 1863,  for  one  hondred 
and  sixfy^fiye  bosbels  of  com,  at  thirtj-fiye  cents  per  bashel. 

The  first  paragraph  of  the  complaint  charges  the  defendants 
on  the  note  as  soryiTing  partners  of  Bobertson,  who  is  alleged 
to  be  dead;  the  second  charges  them  for  the  com;  the  third  al- 
leges that  the  defendants  made  the  note  by  Bobertson  as  their 
agent,  who,  it  is  alleged,  signed  his  name  to  it  as  a  principal  by 
mistake,  when  he  should  have  signed  as  agent  merely;  the  fourth 
is  like  the  second.  The  answer  denied  generally  the  allegations 
of  the  complaint,  and  the  execution  of  the  note  was  denied,  un- 
der oath,  by  the  defendant  Morrison.  Jury  trial.  Verdict  for 
the  defendants.  Motion  for  a  new  trial  oyerruled,  and  judg- 
ment.    The  record  contains  the  evidence. 

It  appeared  in  eyidence  that  from  the  spring  of  1848  to  March, 
1851,  the  defendants,  who  resided  at  Cambridge  City,  in  Wayne 
county,  had  a  store  of  goods  at  Maxwell,  in  Randolph  couniy, 
some  twdhly-five  miles  distant;  that  Bobertson  superintended 
the  business  for  them;  was  in  the  habit  of  buying  stock,  such 
as  cattle,  hogs,  and  sheep,  for  them,  sometimes  for  cash,  and 
Bometimes  on  credit.  In  March,  1851,  Bobertson  bought  the 
establishment  from  the  defendants,  which  fact  was  known  to  the 
plaintiff,  and  continued  business  until  December  of  that  year, 
when  he  sold  out  to  some  one  else.  There  was  eyidence  tend- 
ing to  prove  that  he  bought  and  sold  stock  for  them  until  the 
spring  of  1853;  that  while  acting  as  their  agent,  before  his  pur- 
chase from  them,  he  signed  notes  in  their  names  for  stock  and 
for  borrowed  money,  which  they  paid;  that  he  continued  to 
trade  in  stock  until  his  death,  in  December,  1853,  and  was  in 
the  habit  of  using  the  defendants'  names  until  that  time;  that 
one  of  the  defendants  was  at  Maxwell  occasionally  on  their  busi- 
ness until  Bobertson's  death;  that  some  of  the  hogs  which  the 
defendants  got  were  taken  to  the  plaintiff's  by  Bobertson's  di- 
rections, where  they  were  fed  a  hundred  and  sixty-fiye  bushels  of 
com,  worth  thirty-fiye  cents  per  bushel.  This  was  in  January, 
1853.  A  witness  who  had  transacted  business  for  the  defendants 
at  Maxwell,  and  had  paid  notes  for  them  signed  by  Bobertson, 
testifled  that  he  never  heard  any  objection  from  the  defendants 
to  Bobertson's  authority  to  act  for  Ihem  until  the  time  of  trial. 
There  was  also  evidence  tending  to  show  that  Bobertson  pur- 
nhanftd  the  stock  on  his  own  account,  and  sold  to  the  defend- 
ants, they  advancing  him  mon^  to  enable  him  to  make  the  puP' 
ehases. 
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The  oourt  of  common  pleas  gave  the  juiy  the  following  in- 
struction, to  which  the  plaintiff  excepted,  to  wit:  **  If  the  note 
was  given  for  borrowed  money,  or  if  the  evidence  does  not  show 
it  to  have  been  given  for  stock,  or  is  silent  as  to  what  it  was 
given  for,  the  plaintiff  cannot  recover/' 

We  do  not  think  the  plaintiff  can  complain  of  this  instmo- 
lion.  There  was  no  evidence  tending  to  show  that  the  note  was 
given  for  borrowed  money.  The  evidence  being  all  upon  the 
record,  we  are  enabled  to  see  that  there  was  nothing  to  which 
the  first  branch  of  the  instruction  could  apply,  and  conse- 
quently, whether  right  or  wrong,  the  giving  of  it  was  not  error, 
for  the  reason  that  it  could  do  no  harm.  As  to  the  second  and 
third  branches  of  the  instruction,  there  is  no  evidence  that  the 
defendants  and  Robertson  were  at  any  time  partners;  conse- 
quently, if  the  latter  had  any  authority  to  use  their  names,  it 
was  as  their  agent.  The  plaintiff  knew  of  the  change  of  the 
business  in  March,  1851,  when  his  agency  in  reference  to  the 
goods  terminated.  Previous  to  that  time  he  had  used  their 
names  generally,  but  subsequent  to  it  there  is  no  evidence  tend- 
ing to  show  that  he  used  it,  except  in  the  purchase  of  stock, 
and  the  juiy  were  authorized,  under  the  second  branch  of  the 
instruction,  if  it  was  given  for  that  purpose,  to  find  for  the 
plaintiff.  If  there  was  no  evidence  for  what  it  was  given,  the 
third  branch  of  the  instruction  was  manifestly  correct.  Where 
parties  are  sought  to  be  charged  for  the  act  of  a  special  and  not 
a  general  agent,  it  must  be  shown  that  the  act  was  done  within 
the  scope  of  the  agency. 

The  following  instruction  asked  by  the  plaintiff  was  refused: 
**  If  the  plaintiff  has  shown  Bobertson  to  have  been  the  agent  9f 
the  defendants,  signing  their  names  to  notes  a  few  years  before 
the  note  sued  on  was  given,  and  he  continued  to  transact  busi- 
ness for  them  until  after  the  note  sued  on  was  given;  if  there 
was  an  end  put  to  the  agency,  it  was  for  them  to  show  it;  and 
if  they  have  failed  to  show  the  determination  of  it,  the  jury 
should  find  its  continuance." 

This  instruction,  we  think,  ought  to  have  been  given.  The 
proposition,  stated  in  different  language,  is,  that  if  an  agent  con- 
tinues to  act  within  the  scope  of  his  agency,  the  burden  of  proof 
is  upon  the  principal  to  show  that  the  agency  was  terminated 
before  the  act  complained  of  was  done.  We  do  not  pretend  to 
intimate  what  the  proof  establishes  in  this  case.  There  was  proof 
tending  to  show  that  he  acted  as  the  agent  of  the  defendants, 
with  their  knowledge,  until  his  death.    By  permitting  another 
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to  hold  himself  oat  to  the  world  as  his  agent,  the 
adopts  his  acts,  and  will  be  bound  to  the  person  who  gives 
credit  thereafter  to  the  other  in  the  capadiy  of  his  agent:  2 
Eenf  8  Com.  614.  McIntTre,  a  witness,  testified  that  it  was  a 
common  practice  for  Robertson  to  give  the  notes  of  Morrison 
k  Newbj,  up  to  the  time  of  his  death.  Their  relations  io 
Bobertson  were  such  that  they  maj  or  may  not  have  known  it; 
that  question  was  for  the  jury.  For  the  error  in  refusing  this 
instruction,  the  judgment  must  be  reversed. 

We  think  the  judgment  erroneous  on  another  ground:  the 
denial  of  the  execution  of  the  note  was  sworn  to  by  Morrison 
only;  it  stood  admitted  as  to  Newby:  Taylor  y.  Cfay,  6  Blackf. 
150;  2  B.  S.,  p.  44,  sec.  80. 

The  judgment  is  reversed  with  costs.    Oanse  remanded,  etc. 


Pkincifal,  how  Fab  BoTrin>  bt  Acts  of  SraoiAL  AasHT:  See  RomUer 
V.  RossUer,  24  Am.  Dea  62,  and  note  ooUeeting  prior  oaaee  in  thii  oeriee; 
J^firty  T.  Bigdow,  28  Id.  476;  Bei^cunm  v.  Ba^amh^  30  Id.  884;  Baring  ▼. 
Peiree,  40  Id.  634;  Brown  ▼.  Johmon,  61  Id.  118;  Tawle  v.  LeatriUt  67  Id. 
106.  Where  parties  are  sought  to  be  charged  for  the  act  of  a  special  and  not 
a  general  agent,  it  must  be  shown  that  the  act  was  done  within  the  scope  of 
the  agency:  Thomaa  v.  Atkirunnt  38  Ind.  266;  see  also  Holcrqft  ▼.  Halberlt 
16  Id.  268.  A  special  agent  cannot  bind  his  principal  in  a  matter  beyond  or 
oatside  of  the  power  conferred,  and  the  party  dealing  with  a  special  agent 
Is  bound  to  know  the  extent  of  his  authority:  Rockwell  t.  JTeteAom,  63  Id. 
186.  If  the  principal  has  ncTer  held  the  agent  out  as  having  any  general 
authority  whatever  in  the  premises,  it  is  the  duty  of  one  dealing  with  him 
to  inquire,  and  if  he  trusts  without  inquiry,  he  tmsts  to  the  good  faith  d 
the  agent,  and  not  of  the  principal:  SeU»  v.  JIfarHn,  12  Id.  308.  The  prinoi. 
pal  case  was  dted  in  the  foregoing  Indiana  decisions. 

Pbivcipal  must  Show  Termination  ov  Agbnot,  If  the  agent  eontinned 
to  act  as  before:  BaUmore  tie.  B.  B,  v.  JfeffMan^,  86  Ind.  446,  dting  the 
principal  case. 

Failubb  to  Dnnr,  on  Oath,  ExaounoN  of  Kon  not  only  admits  oanse 
of  action  against  a  copartnership,  but  a  denial  under  oath  by  one  partner 
puts  the  plaintiff  to  proof  as  to  that  one  onlyi  Ptgg  T.  Biiltmm^  6  llioh. 
SO,  following  the  principal 
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LATTEBEnr  V.  GooE« 

[1  Iowa,  1.] 

TUkixrnww  is  iror  Bkquibed  to  Attach  to  his  PRmov  EnDBrcB  in  tlu 
oMe,  bat  simply  the  instrament  or  aoooont  on  which  h«<>  brmgi  hii  anit 

la  Action  on  Judomxnt  of  Anotheb  State,  if  Plaintiff  Fii.es  wm 
HIS  Petition  TitANSOBiPr  oonsisting  of  a  declaration  in  agmunptU  and 
the  judgment  thereon,  he  ia  not  precluded  from  offering  in  evidence  oo 
the  trial  a  farther  or  amended  tranacript  containing,  in  addition  to  the 
dedanttion  and  judgment  contained  in  the  first  tnutscripi,  a  copy  of  the 
original  writ  or  summons,  and  the  service  thereon, 

Bboobd  Which  Shows  Cause  of  Action  and  Judoment  Bendebid 
THEREON  is,  in  an  action  on  a  judgment  of  a  sister  statoy  snfS,ci«nt  to 
annex  to  plaintiff's  petition,  under  the  provisions  of  seetion  1750  of  the 
Iowa  code,  which  requires  that  when  a  pleading  is  founded  on  a  written 
Instrument  a  copy  thereof  must  be  annexed  to  such  pleading. 

Judge's  Certificate  to  Transcript  of  Judgment  of  Another  State, 
signed  by  *' a  presiding  judge,"  or  by  **  one  of  the  judges,"  is  sufficient 
under  section  2348  of  the  Iowa  code. 

lOHHSLATURB  OF   StATE    MAT    CONTROL    MODB  OF  AUTHENTICATION    of  ths 

public  acts,  records,  and  judicial  proceedings  of  other  states,  within  iti 
own  limits  and  in  its  own  courts.  The  method  of  anthentioatian  pre- 
scribed by  congress  is  not  exclusive  of  any  that  the  states  may  adopt 
in  their  own  oourta 
INHERE  Record  of  Judgment  Shows  that  Summons  was  Issued  In  the 
case  under  the  seal  of  the  court  of  a  sister  state,  and  returned  "  served  ** 
by  an  officer,  who,  it  appears,  was  sheriff  of  the  county,  the  courts  of 
Iowa  will  not,  in  an  action  on  such  judgment,  inquire  into  the  snfficienoy 
of  such  return,  when  no  evidence  to  contradict  it  is  offered  by  the  de- 
fendant. The  question  whether  that  return  was  sufficient  evidence  of 
service  under  the  laws  of  the  state  where  the  judgment  was  rendered 
might  be  nuaed  in  the  appellate  court  of  that  state,  bat  not  here,  marsly 
upon  the  record,  without  further  or  other  prooL 

AM 
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PtBAB  nr  Bab  or  Suns  ov  Judomssts  ov  Skse  &tAxm  Bnu*  dmy,  bgr 
dear  and  potitiv«  ayennenti,  every  fact  which  would  go  to  show  Jnria* 
diction,  whether  with  referenoe  to  the  person  or  the  rabjeot-roatter;  and 
where  the  defendant  in  the  coart  below  fails  to  deny  the  jnrisdietion  of 
the  court  in  which  the  judgment  was  rendered,  of  the  subject-mat- 
ter of  the  suit,  he  cannot  raise  that  question  for  the  first  time  in  the 
supreme  court. 

DnosrnoK  of  Wtihbss  is  not  Gohpstxht  to  Pbotv  Statutb  of  a  sister 
state.  The  Iowa  code  proYides  that  such  statute  may  be  proved  by  pro* 
duoing  a  printed  copy. 

IxpROPBR  Admission  of  Immatkrial  Evidekcx  Wbich  has  Worked  No 
Prejxtdiob  to  the  party  complaining  is  not  ground  for  disturbing  the 
judgment  of  the  court  below. 

Suit  on  a  judgment  rendered  in  the  inferior  court  of  common 
pleas  of  Essex  county,  state  of  New  Jersey.  Judgment  was 
rendered  for  the  plaintiff,  and  the  defendimt  appealed*  The 
other  facts  are  stated  in  the  opinion. 

L.  A.  TJwmas,  for  the  appellant. 

Smiihf  McEirday^  and  Poor^  for  the  appellee. 

By  Court,  Wbxoht,  0.  J.  The  objections  urged  against  tha 
eorrectness  of  the  judgment  below  are  quite  numerous,  and 
without  specifying  each  in  detail,  we  shall  consider  them  in  such 
connection  as  will  best  conduce  to  a  clear  understanding  of  the 
points  decided. 

At  the  time  the  petition  was  filed,  plaintiff  accompanied  it 
with  what  purported  to  be  a  transcript  of  the  judgment  sued  on. 
This  consisted  of  a  declaration  in  astiump9U  and  the  judgment 
thereou.  being  against  defendant  and  in  faror  of  plaintiff. 
The  authentication  of  this  record  we  shall  refer  to  hereafter. 
On  the  trial  of  the  cause,  it  appears  that  said  transcript,  so 
attached  to  plaintiff's  petition,  was  introduced  in  evidence,  as 
also  a  further  or  amended  transcript,  which,  in  addition  to  the 
declaration  and  judgment  contained  in  the  first,  also  contained 
a  copy  of  the  original  writ  or  summons,  and  the  service  thereon. 
To  the  introduction  of  the  second  transcript  defendant  objected, 
for  the  reason  that  the  first  imported  absolute  verity  on  its  face; 
and  that  no  amended  transcript  could  be  introduced  to  supply 
any  omissions  or  defects  of  the  first;  also  because  it  was  not  a 
transcript  of  the  whole  record,  but  only  a  portion  thereof. 

We  think  these  objections  were  correctly  overruled.  While 
the  first  transcript  did  import  verity,  it  did  not  import  to  be  all 
the  record.  Though  it  was  certified  to  be  a  true  transcript  of 
the  declaration  and  judgment,  it  did  not  profess  to  contain  the 
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whole  tmih  of  the  record.  The  second  contained  the  same 
jadgment,  the  same  declaration,  and  in  addition  thereto,  copies 
of  the  original  writ  and  service.  It  is  not  the  evidence  in  the 
case  that  the  plaintiff  is  to  attach  to  his  petition,  but  a  copy  of 
the  instrument  or  account  on  which  he  brings  his  suit  The 
object  is  to  give  the  defendant  notice  of  the  cause  of  action,  and 
not  to  give  him  the  evidence  to  sustain  it.  Suppose  the  plaint- 
iff had  filed  a  copy  of  the  judgment  sued  on,  and  had  afterwards 
obtained  and  introduced  a  transcript  of  the  declaration,  vmt, 
service,  judgment,  and  everything  else  that  might  be  of  file  in 
the  particular  case:  what  rule  should  exclude  it?  We  are 
aware  of  none,  nor  do  we  see  how  such  a  rule  could  be  sustained 
by  any  fair  and  legitimate  reasoning.  The  obtaining  of  a  per- 
fect transcript  of  the  entire  record  after  suit  brought  does  not 
make  the  judgment  sued  on  any  less  a  verily  than  if  obtained 
before.  For  the  purposes  contemplated  by  section  1750  of  the 
code,  the  record  attached  to  this  petition  was  sufficient.  The 
subsequent  transcript  did  not,  nor  was  it  designed  to,  supply 
any  defects  in  that  record,  so  far  as  to  change  it  or  to  make  it 
another  and  different  cause  of  action;  but  was  only  a  more  com- 
plete transcript  of  the  same  record  and  proceeding.  Neither  are 
we  aware  that  it  was  necessarily  incumbent  on  the  plaintiff 
to  obtain  a  transcript  of  the  whole  record;  or  if  it  was,  that  it 
should  all  be  in  one  tianscript.  He  might  have  contented  him* 
self  with  introducing  the  last  record,  but  he  appears  to  have 
introduced  both,  and  we  see  no  reason  for  excluding  the  second. 
It  was  only  necessary  for  the  court  to  be  satisfied  with  the  verity 
of  the  record;  and  if  so  satisfied,  it  has  even  been  held  that  it 
may  be  admitted,  though  the  copy  was  on  three  distinct  sheets 
of  paper:  United  States  v.  Wood,  2  Wheel.  Cr.  Cas.  826,  328;  4 
Phill.  Ev.,  Cowen  &  Hill's  notes,  822. 

It  was  next  objected  that  neither  of  the  transcripts  were  ad- 
missible, by  reason  of  defects  in  the  certificates  of  the  judge. 
One  transcript  purports  to  have  the  certificate  of  **  Stephen  B. 
Haines,  a  presiding  judge,"  and  the  other  that  of  *  *  Zenas  S.  Crane, 
one  of  the  judges,"  etc.  The  objection  is,  that  neither  of  these 
certificates  appear  to  be  signed  and  executed  by  (he  judge, 
chief  justice,  etc.,  as  provided  by  the  law  of  congress  on  this 
subject.  Without  pretending  to  determine  the  sufficiency  of 
these  certificates  under  the  act  of  May  26, 1790,  we  think  they 
were  sufficient  imder  section  2848  of  the  code.  This  section  pro- 
vides that  « the  judicial  records  of  a  sister  state  may  be  proved 
l^  the  attestation  of  the  clerk  and  the  seal  of  the  court  annexed. 
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together  with  a  certificate  of  a  judge,  chief  justice,  or  presiding 
magistrate  that  the  attestation  is  in  due  form  of  law."  This 
section  merely  regulates  the  admission  of  evidence,  and  we  see 
no  reason  why  it  is  not  entirely  competent  for  the  legislature  to 
control  this  matter  as  eyidence  within  our  own  limits  and  in  oux 
own  courts.  The  first  certificate  is  signed  by  **a  presiding 
judge,"  and  the  second  1^  **  one  of  the  judges,"  and  inasmuch 
as  the  first  uses  the  exact  language  of  our  law,  and,  as  far  as 
relates  to  the  second,  the  officer  could  not  be  one  of  the  judges 
without  being  a  judge,  we  think  this  objection  was  not  weU 
taken.  The  method  prescribed  by  congress  is  not  exclusive  of 
any  that  the  states  may  adopt  with  reference  to  such  authentica- 
tion in  their  own  courts:  See  1  Oreenl.  Ev.,  sees.  489,  605,  and 
eases  cited  in  the  last  section. 

It  is  further  urged  against  the  correctness  of  this  judgment 
that  the  record  which  was  introduced  in  evidence  and  relied 
upon  does  not  show  that  the  court  rendering  the  judgment 
sued  on  had  jurisdiction  of  the  person  of  the  defendant  or  sub- 
jeot*matter  of  the  suit. 

So  far  as  relates  to  the  question  of  jurisdiction  over  the  per^ 
son,  the  record  shows  that  a  summons  was  issued  in  the  ca8e» 
under  the  seal  of  the  inferior  court  of  Essex  counly ,  New  Jersey, 
and  returned  by  the  officer  "served,"  to  which  he  signs  his 
same,  and  it  appears  that  he  was  the  shexiffof  the  county.  Caa 
our  courts  inquire  into  the  sufficiency  of  that  return,  where 
there  is  no  evidence  offered  by  the  defendant,  by  the  statutes  of 
New  Jersey  or  othennse,  to  show  its  incorrectness  or  contradict 
it?  We  think  they  oinnot.  Whether  that  return  was  sufficient 
evidence  of  service  under  the  laws  of  the  state  where  the  judg- 
ment was  rendered,  was  a  question  that  might  be  raised  by  the 
appellate  court  of  such  state,  but  not  here,  merely  upon  the 
record,  without  further  or  other  proof.  We  are  not  prepared 
to  say  that  a  judgment  rendered  against  a  defendant  upon  such 
a  return  would  be  void  or  a  nullify.  The  court  rendering  thei 
judgment  appears  to  have  determined  that  there  was  such  per- 
sonal service  as  to  authorize  it  to  proceed  to  the  rendition  of  a 
judgment,  and  until  such  cause  was  revised  by  the  proper  appellate 
court,  we  see  no  good  reason  against  presuming  at  least  in  favor 
of  the  jurisdiction  of  the  court  over  the  person  of  the  defendaniy 
where  no  proof  to  the  contrary  is  introduced.  The  case  of  WU* 
Bon  V.  Jackeon^  10  Mo.  829,  was  in  many  respects  very  similai 
to  this.  In  that  case  the  transcript  showed  that  the  writ  had 
been  returned  by  the  sheriff  ''  executed."    In  a  suit  on  such 
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judgment  rendered  against  the  defendant  in  Virginia,  the  bii- 
preme  court  of  Uissouri  held  that  the  judgment  of  a  sister  state 
is  prima  facie  eyidenoe  of  jurisdiction  of  the  person,  where  the 
writ  was  returned  "  executed/'  though  the  writ  may  be  informal. 
See  also,  as  to  the  manner  of  taking  advantage  of  a  judgment 
rendered  upon  an  imperfect  retum,  HdU  t.  WiUiams,  6  Pick.  282 
[17  Am.  Dec.  856].  Did  this  record  show  affirmatively  that  the 
writ  was  returned  **  not  found/'  it  would  present  an  entirely 
dijSerent  question.  On  the  contrary,  in  addition  to  the  return 
above  referred  to,  the  judgment  itself  recites  that  it  was  ren- 
dered on  the  day  on  which  the  defendant  had  been  held  to 
answer.  The  cases  of  Gone  v.  GoUon,  2  Blackf .  82,  and  BoU  v. 
AUoway^  Id.  108,  will  be  found  to  be  cases  where  there  was  no 
service,  and  the  record  disclosed  that  fiust.  They  therefore  have 
no  fair  analogy  to  the  case  at  bar. 

We  next  consider  the  question  of  jurisdiction  over  the  subject- 
matter,  which  has  been  raised  here  in  the  argument,  as  to  courts 
of  superior  and  inferior,  special  and  limited,  jurisdiction,  and 
the  presumptions  that  do  and  do  not  arise  in  favor  of  the  same. 
An  examination  of  the  doctrines  that  obtain  on  this  subject  be- 
comes entirely  unnecessary  in  this  case.  It  api>ears  that  the 
defendant  in  his  answer  set  up  two  defenses,  one  denying  the 
existence  of  any  such  record,  and  the  other  alleging  that  he 
never  was  served  with  process,  in  the  original  proceeding,  and 
avening  generally  that  the  court  in  New  Jersey  had  not  jurisdic- 
tion of  his  person.  There  is  no  defense,  answer,  or  plea  urging 
or  pretending  that  the  court  in  New  Jersey  had  not  jurisdiction 
of  the  subject-matter.  Having  made  no  such  issue  in  the  court 
below,  he  caimot  now  urge  it  in  this  court  It  was  his  duly  to 
have  raised  the  question  of  jurisdiction  as  to  the  subject-matter 
in  the  court  below,  so  that  plaintiff,  if  it  was  necessary,  could 
have  introduced  other  testimony,  by  the  statutes  of  New  Jersey 
or  otherwise,  to  show  such  jurisdiction.  We  do  not  intimate  an 
opinion  as  to  the  necessity  of  such  proof  outside  of  the  record, 
even  if  such  defense  had  been  pleaded,  but  hold  that  pleas  in 
bar  of  suits  commenced  on  such  judgments  must  deny,  by  dear 
and  positive  averments,  every  fact  which  would  go  to  show 
jurisdiction,  whether  with  reference  to  the  person  or  the  sub* 
ject-matter.  And  this,  we  think,  is  clear  from  the  reason  of  the 
thing  as  well  as  from  authority:  2  Kent's  Com.  261;  Harrod  v. 
Barreto,  1  Hall,  171;  Code,  1742. 

The  last  question  relates  to  the  admission  of  the  testimony  of 
one  Webster.    It  appears  that  the  plaintiff  introduced  the  depiH 
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«ition  of  this  witness  for  the  pmpoBe  of  proTing  the  statutee  of 
New  Jersey,  or  so  mach  thereof  as  related  to  the  manner  of 
service  of  process  and  the  return  thereof.  We  think  this  testi- 
mony was  inadmissible.  Our  code,  section  2443,  provides  for 
the  manner  of  proving  such  statutes.  This  is  done  by  produdug 
printed  copies.  While  this  would  not  exclude  other  methods 
^f  proof,  such  as  producing  copies  duly  authenticated  under  the 
seal  of  the  state,  as  contemplated  by  the  act  of  congress,  yet  we 
-do  not  think  that  the  method  resorted  to  in  this  case  was  correct. 
The  written  law  or  statutes  of  another  state  cannot  be  so  proved. 
We  refer  on  this  subject  to  1  Greenl.  Ev.  189;  4  Phill.  Ev. ,  Oowen 
A  Hill's  notes,  829-332;  Bobinaon  v.  Clifard,  2  Wash.  0.  C.  1; 
Kenny  v.  Clarkaon,  1  Johns.  385  [3  Am.  Dec.  336];  UnUed  Staler 
T.  Ortega^  4  Wash.  C.  C.  531.  We  have,  however,  shown  herein 
that  the  transcript,  including  the  writ  and  return,  was  properly 
.admissible  without  reference  to  this  testimony.  No  evidence 
•appears  to  have  been  introduced  aliunde  to  impeach  its  verity  or 
•conclusiveness.  This  testimony  was  therefore  entirely  immate- 
rial and  could  not  make  more  perfect  the  plaintiff's  right  to 
recover.  Without  reference  to  it  the  judgment  is  correct,  and 
•should  have  been  rendered  as  it  was  on  the  transcript  alone. 
Under  such  circumstances,  this  court  would  not  disturb  the  judg- 
ment below.  We  understand  this  rule  to  be  well  settled:  See 
WUkinaon  v.  Daniels,  1  G.  Oreene,  179;  also,  as  to  this  point 
and  questions  much  analogous,  as  where  it  is  apparent  that  no 
prejudice  was  worked  to  the  party  complaining,  see  Bodey  v. 
Chesapeake  Ins.  Co.,  3  Gill  &  J.  450  [22  Am.  Dec.  337];  Overley 
T.  Paine,  3  J.  J.  Marsh.  717;  SmUh  v.  BuecasUe,  2  Halst.  L.  357; 
BeUissime  v.  McCoy,  1  Mo.  318;  Buckfield  v.  Oorham,  6  Mass. 
445;  Pate  v.  Spotts,  6  Munf.  394;  Hemmenway  v.  Miches,  4  Pick. 
497;  MUler  v.  Starks,  13  Johns.  517;  Hunter  v.  Jones,  6  Band« 
Ml;  Beed  v.  McOrew,  5  Ohio,  875;  PhiUips  v.  Jordan,  3  Stew. 
•88;  Faulccn  v.  Earriss,  2  Hen.  Sc  M.  650;  Beeman  v.  State,  6 
Blackf .  165. 

Having  thus  disposed  of  the  various  points  urged  by  the 
appellant,  we  are  brought  to  the  oonduaion  that  this  judgment 
jnnst  be  affirmed. 

Judgment  affirmed. 

AvTHXHTiGATioir  ov  JuDOMBHT  OF  Sisna  Statb:  See  SmU  v.  AUson,  62 
Am.  Deo.  393,  note  399;  Oay  v.  Lloyd,  46  Id.  499,  note  605;  MeBae  t. 
Stohea,  37  Id.  699,  note  701,  where  other  ceaea  are  collected.  The  low*  atat- 
Tito  makea  the  certificate  of  a  judge,  whether  he  waa  preaiding  jndge  or  aot| 
wfficioit:  JSHmoHS  ▼.  Oook,  29  Iowa,  826,  dtiag  the  priaoipal 
▲m.  I>ao«  Vol.  LZm— 98 
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Ih  AonoH  09  JuDOM XNT  ov  SiSTEB  Statb,  the  defendant  nuty  show  any 
hat  tending  to  proTe  that  the  coort  had  no  jnrisdiction  over  him  so  as  to  giY« 
eifeot  to  inch  judgment:  Phdp§  t.  Brewer^  57  Am.  Deo.  66,  note  62.  The 
whole  doctrine  of  the  binding  force  and  effect  of  a  foreign  judgment  rests  on 
the  foundation  of  jurisdiction:  Mdhop  v.  Doane,  31  Iowa,  400,  citing  the  prin« 
oipalcase. 

Appbakakob  op  Attornbt:  See  Jtoadhu  ▼.  Delaehaide,  S2  Am.  Dec  607» 
note  599,  where  other  cases  are  collected.  In  an  action  on  a  judgment  of  a 
sister  state,  the  judgment  debtor  may  show  that  the  attorney  who  appeared 
for  him  in  the  original  suit  had  no  authority:  Hankey  ▼.  Bladsmarr^  20 
Iowa,  173,  citing  the  principal  case. 

QUXSKIOVS  NOT   KaISXD  in  CoUBT  BBLOW  Wnji   NOT   BB  GONfODEBBD  OB 

Appbal:   See  Amidown  v.  09goodt  58  Am.  Dea  171,  note  174,  where  other 
are  collected;  HtaUm  t.  Frffiterger^  88  Iowa,  207,  citing  the  principal 


FoBBiGN  Statutory  Law,  how  Pbotbd:  See  Emery  t.  Berry,  61  Am. 
Deo.  622,  note  628,  where  oUier  cases  are  ooUeoted:  Spamgler  t.  Jaeobyt  56 
Id.  571,  note  574. 

Bbbob  without  Pbbjudicb  is  not  Gbound  vob  Bbvbbbal:  See  Per* 
torn  T.  MeKibben^  61  Am.  Dec.  85;  Johnson  v,  Jennings,  60  Id.  323,  note  330^ 
where  other  cases  are  collected;  Moore  r.  Clay,  Id.  461,  note  463;  AbeUY* 
Orou,  17  Iowa,  173;  SherifY.  HuR,  37  Id.  178,  both  citing  the  principal  case. 

Tbb  pbinoipal  oasb  18  DiBTiNouiaHBD  In  Tayhr  t.  Aniycniy  3  Iowa,  478. 
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[iiowA,m.] 

JmMiMBNT  or  JusncB  OT  Pbacb  is  SupnoiBNTLT  Cbbtain  and  DBForm 
where,  after  stating  the  names  of  the  parties,  the  cause  of  action,  the 
amount  claimed,  the  manner  in  which  the  cause  came  before  him,  and 
the  meeting  of  the  parties  by  their  counsel,  it  sets  forth  that  "after 
hearing  all  the  testimony  on  both  sides,  it  is  believed  that  the  plaintifi 
is  entitled  to  seventy-five  dollars  debt,  and  oost  of  suit,  which  is  taxed  as 
follows. " 

pABiTT  Appbaling  pbok  Justigb's  Judombnt  gannot  Moyb  to  Dismisb 
the  appeal  in  the  appellate  court  on  the  ground  that  the  ontificate  of 
the  justice  to  his  transcript  is  defective. 

Afpbal  from  the  Lee  district  courL  The  plaintiff  sued  the 
defendants  before  a  justice  of  the  peace,  claiming  one  hundred 
dollars  for  injuries  sustained  by  the  acts  of  the  defendants  in 
assaulting  and  stabbing  the  plaintiff.  The  justice  tried  the 
cause,  and  made  a  record  which,  after  stating  the  names  of  the 
parties,  the  amount  claimed,  the  cause  of  action,  and  that  the 
cause  had  come  before  him  bj  change  of  yenue,  proceeded  thus: 
*'And  agreeable  with  the  order,  the  parties  met  by  their  counsel, 
Cochran  for  the  plaintiff,  and  J.  B.  Bichardson  for  the  de- 
fendants.   After  hearing  all  the  testimony  on  both  sides,  it  is 
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betieyed  that  the  plaintiff  is  entitled  to  seTenty-fiye  dollars  debt, 
and  cost  of  suit,  which  is  taxed  as  follows."  Froin  this  jadg* 
znent  the  defendant  appealed  to  the  district  court.  In  that  court 
the  appellants  moved  to  dismiss  the  appeal,  on  the  ground  that 
there  was  no  judgment  from  which  an  appeal  could  be  taken. 
This  motion  was  overruled,  and  after  trial,  judgment  was  ren- 
dered for  the  plaintiff  in  the  same  amount  as  before  the  justice. 
The  defendants  assign  for  error  the  overruling  of  their  motion 
to  dismiss  the  appeal. 

Samuel  F.  MiUer,  for  the  appellants. 
John  M.  Beck^  iot  the  api>ellee. 

By  Court,  Wbioht,  C.  J.  Two  questions  are  pzesented:  1. 
Was  this  a  judgment  from  which  an  appeal  could  be  taken  to 
th€  district  court?  and  2.  Could  the  defendants,  after  treating 
it  as  such,  and  doing  all  those  things  that  showed  that  they 
regsrded  it  as  a  valid  judgment,  object  ^o  it,  and  the  jurisdiction 
they  had  sought  thus  to  give?  If  either  of  these  questions  is 
decided  against  the  defendants,  this  case  must  be  afi&rmed. 

The  language  used  by  the  justice  is  certainly  not  in  the  usual 
form,  or  such  as  rigid  and  purely  technical  rules  would  require. 
We  would  not  encourage,  on  the  part  of  the  inferior  courts,  care- 
lessness in  the  making  of  their  entries;  nor,  on  the  other  hand, 
would  we  require  too  great  particularity  or  specific  formula. 
We  adopt  the  language  used  in  TayUyr  v.  Barber ^  2  G.  Greene, 
852,  that  '*  it  is  not  expected  that  technical  nicety  and  legal  pre- 
cision can  characterize  these  proceedings;  and  hence  irregularity 
and  deficiency  in  form  are  viewed  with  liberality."  But  when 
we  come  to  that  which  is  claimed  to  be  the  judgment,  there 
must  be  reasonable  certainly  and  conclusiveness,  so  that  the 
judicial  mind  can  say  it  is  satisfied  that  it  was  a  substantial  final 
order. 

By  our  law,  '*  all  final  adjudications  of  civil  actions  are  judg- 
ments:" Code,  sec.  1814.  In  the  entry  thereof,  must  the  justice 
follow  any  particular  form  ?  We  know  of  no  authority  or  reason 
for  his  BO  doing.  In  Lyle^,  Ordinary ,  v.  MbClure,  1  Bailey  L.  7 
[19  Am.  Dec.  648],  it  is  held  that,  "  beside  the  time  and  place, 
a  judgment  should  exhibit  the  parties,  the  matter  in  dispute, 
and  the  result,  but  the  form  is  immaterial."  And  this  we  hold 
to  be  the  general  and  correct  doctrine.  We  must  look  to  the 
substance,  and  mere  form  becomes  immaterial.  Here  there  can 
be  no  reasonable  ^oubt  as  to  the  parties  or  what  was  in  dispute; 
and  if  we  have  the  result  with  sufficient  certainty,  it  is  all  that 
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IB  required.  Mach  would  hare  to  be  presumed  aigainst  the  legal 
and  ordinal)^  effect  of  the  language  and  this  record  to  say  that 
the  result  or  conclusion  is  not  substantially  stated.  The  par* 
ties  are  before  the  justice,  one  known  as  the  plaintiff  and  the 
others  as  defendants,  in  a  suit  pending;  the  subject-matter  in 
dispute  is  quite  clearly  stated;  they  try  that  subject-matter,  and 
when  it  is  all  heard,  the  justice  enters  on  his  docket  the  result, 
that  ''plaintiff  is  entitled  to  soTenty-fiye  dollars."  It  is  said 
that  the  word  *'  belieyed"  is  not  sufficiently  definite.  The  usual 
form  is,  perhaps,  "  it  is  considered."  Is  there  any  substantial 
difference  in  the  two  terms?  We  think  not.  Who  believes  or 
considers?  The  justice,  certainly.  For  what  is  plaintiff  en- 
titled to  the  seTenty-fire  dollars?  We  answer.  For  the  injuries 
sustained,  and  which  the  parties  there  met  to  adjudicate.  From 
whom  is  he  entitled  to  have  this  amount?  The  only  reasona- 
ble and  fair  construction  is,  from  the  defendants  of  whom  he 
claimed  it,  and  who  were  there  defending.  An  unwarranted 
degree  of  technicality  might  claim  this  language  to  be  too 
indefinite,  but  we  must  take  the  whole  record  together;  bear  in 
onind  that  it  was  a  judicial  jiroceeding;  the  expression  and  put- 
ting on  paper  the  conclusion  of  the  mind  acting  judicially;  and 
in  this  view  of  it,  reasonable  certainty  is  shown,  and  all  reason- 
^able  doubt  and  uncertainty  excluded. 

Defendants  have  referred  us  to  Hubbard  v.  Birdwell,  11  Humph. 
•  220,  and  Bood  v.  School  DitHct  No.  7, 1  Doug.  (Mich«)  502.  We 
r  cannot  see  that  the  authority  in  Humphrey  touches  the  question 
;&t  bar;  or  if  it  does,  the  record  was  so  entirely  dissimilar  that 
we  should  not  regard  it  as  of  weight.  In  the  case  in  Dougkss 
a  prominent  difference,  as  compared  with  the  one  we  are  now 
considering,  is  that  there  there  was  no  finding  in  favor  of  any 
party  or  against  either  party.  That  also  was  a  suit  brought  to 
recover  upon  a  judgment  which  was  held  to  be  too  indefinitely 
and  uncertainly  set  forth.  Here  there  is  a  clear  finding  in  fiivor 
of  one  party,  and  the  question  arises  on  a  motion  by  the  party 
appealing,  to  dismiss  his  own  appeal,  because  there  was  no  judg- 
ment rendered  against  him  from  which  he  could  appeal.  We 
jure  also  referred  to  the  case  of  Kimble  v.  Biggin,  2  O.  Greene,  245. 
In  that  case  there  was  no  judgment  and  no  attempt  to  enter  a 
judgment,  but  merely  the  verdict  of  a  jury  appealed  from.  Here 
the  cause  was  heard  and  determined  by  the  justice  without  the 
intervention  of  a  jury,  and  at  least  an  attempt  to  enter  a  judg- 
ment. 

It  is  urged  in  argument  by  defendants  that  the  certificate  of 
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ihe  justice  to  his  transcript  ima  not  sufficient,  and  for  that  xea- 
Bon  the  motion  to  dismiss  should  haTc  been  sustained.  We 
shall  not  inquire  whether  the  certificate  is  good  in  form  or  not. 
We  are  unwilling  to  recognize  the  doctrine  that  a  party  can 
take  his  appeal  from  an  inferior  court  and  hare  his  motion  sus- 
tained to  dismiss  the  same  because  he  did  not  do  his  duty. 
Suppose  there  was  no  certificate  to  this  transcript,  could  the 
appellants  object?  The  other  party  might,  but  the  party  taking 
the  appeal  could  not. 

The  above  conclusion,  as  to  the  first  point,  will  render  the 
consideration  of  the  second  unnecessazy. 

Judgment  affirmed. 


JnsTiGK*8  JuiKHfsivT  uuwT  BB  AuTHJUiTiCATMH  by  wofom  reeovd,  ftnd  no 
effect  oaa  be  given  to  one  never  aotnally  entered:  See  AwNMy  v.  Bomd^  M 
Am.  Deo.  147,  note  148,  where  other  oeaea  are  collected. 

Whesx  Intemtion  of  JusncB  ov  Pbacx  to  Give  Finaj.  JuDOMZin  it 
apparent,  the  judgment  will  be  final:  See  Kcue  v.  Best^  53  Am.  Dec  573,  note 
574,  where  other  cases  are  collected.  And  where  the  jnstioehas  made  an  at- 
tempt to  enter  a  judgment,  although  It  may  be  informal,  it  will  be  treated  at 
a  judgment:  Moore  v.  Manser,  9  Iowa»  48;  Barrett  v.  OarrttgoM,  16  Id.  49; 
LamUer,  Badgly^  33  Id.  156,  all  oiting  the  prindpal 
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eory  note  which  contains  a  ttipolationy  if  not  paid  when  doty  to  bear  ia« 
tevett  at  a  oertain  rate. 

AonoN  on  the  following  note:  **  On  or  before  the  first  day  of 
Marchy  1854,  we,  or  either  of  ns,  promiae  to  pay  Gteozge  W. 
Gkimes  or  order  one  hundred  and  thirty-eight  dollars  and  ten 
cents.  If  not  paid  when  due,  to  bear  twenty-five  per  cent  in- 
terest, for  value  received;  payable  at  Bloomfield,  Davis  county, 
Iowa.  March  81, 1852."  The  note  was  indorsed  to  the  plaini- 
iff.  On  the  back  of  it  were  indorsed  these  credits:  May  24, 1864, 
one  hundred  dollars;  July  7,  1854,  forty-seven  dollars  and 
eighty-five  cents.  The  cause  was  submitted  without  other  evi- 
dence than  the  note  and  its  indorsements,  and  judgment  was 
rendered  for  the  defendants  for  costs.  The  plaintiff  appeals, 
and  assigns  for  errors:  1.  That  the  court  erred  in  the  computa- 
tion of  the  interest;  2.  That  the  interest  should  have  been  com« 
puted  from  the  date,  instead  of  from  the  matoritrf,  of  the  note. 
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Kncgpp  and  OaldweUf  for  tiie  appellant. 
David  F,  Palmer,  for  the  appellees. 

By  Oourt,  Woodwabd,  J.  The  only  question  is,  whether  the 
note  bears  the  stipulated  rate  of  interest  from  date  or  from  its 
maturity.    The  district  court  held  the  latter. 

Such  is  the  ambiguity  of  the  terms  of  this  note,  as  bearing  on 
this  question,  that  if  it  were  submitted  to  a  hundred  indifferent 
minds  they  would  probably  differ  upon  it  nearly  equally.  Two 
of  the  members  of  this  court  have  it  to  adjudicate,  the  chief 
justice  haying  been  of  counsel,  and  the  mind  of  one  of  us,  inde- 
pendent of  adjudicated  cases,  would  incline  to  the  decision  of 
the  district  court.  But  the  question  being  veiy  doubtful  as  an 
original  question,  and  having  been  several  times  judicially  de- 
termined, we  conclude  to  adhere  to  the  decisions:  Farvin  y. 
ffoopes,  Morris,  294;  DaggeU  v.  FraU,  15  Mass.  177;  1  Mon.  St 
H.  Dig.  991. 

Such  a  contract  is  easily  made  plain  by  the  use  of  a  word,  as 
in  WrigJU  v.  Shuck,  Morris,  425;  WUhinsan  y.  Daniek,  1  G. 
Greene,  179. 

The  judgment  must  be  set  aside  and  a  new  trial  granted. 

AoBKSMEMT  TO  Pat  Soic  ov  MoMET  AT  Cbbtain  Timb  after  date,  and 
If  not  then  paid  to  pay  interest  thereon  from  the  date  thereof,  ia  by  the 
greater  weight  of  anthority  regarded  as  a  valid  agreement,  and  in  case 
of  defaalt,  interest  may  be  recoYered  from  the  date:  1  Am.  Lead.  Cas.,  6th 
ed.,  615,  in  the  note  to  SelUck  v.  Drench;  Wood's  Mayne  on  Damages,  Isl 
Amer.  ed.,  215;  Alexander  v.  Trauiman,  I  Ga.  469;  Oould  v.  Bishop  HiU 
Colony,  35  IlL  324;  Davis  v.  Bider,  63  Id.  416;  Witherow  v.  Briggs,  67  Id.  06; 
Bane  v.  Oridley,  Id.  388;  Downey  v.  Beach,  78  Id.  63;  Walker  v.  Abt,  83  Id. 
226;  OuUy  y.  Bemy,  1  Blackf.  69;  Homer  v.  Huni,  Id.  213;  Wernwag  v. 
Mothersheadf  Sid.  401;  Hackenberryv.Shaw,  11  Ind.  392;  Bumaey  ▼.  MaUhem, 
1  Bibb.  242;  SaUervohiU  v.  McKie,  Harp.  L.  397;  Fisher  v.  OUs,  3  Chand.  99. 

There  are  some  decisions,  however,  in  which  it  has  been  held  that  the  inter- 
est by  such  an  agreement  stipulated  to  be  paid  is  in  the  natare  of  a  penalty, 
and  not  recoverable:  Fagua  v.  Carrid,  12  Am.  Deo.  46;  Dinamore  v.  Hand, 
Minor,  126;  Henry  v.  Thompson,  Id.  209;  Waller  v.  L<Mg,  6  Munf.  71.  Where 
this  latter  doctrine  prevails,  of  coarse  no  such  qnestion  as  that  decided  in  the 
principal  case  can  arise.  And  even  where  the  interest  reserved  in  case  of 
failure  to  make  prompt  payment  at  maturity  is  not  regarded  as  a  penalty,  but 
as  liquidated  damages,  this  precise  question  can  only  arise  when  the  language 
of  the  stipulation  is  similar  to  that  of  the  note  in  question  in  the  principal  case. 
The  only  case  of  this  kind,  in  addition  to  those  cited  by  the  court  in  the  prin- 
cipal case,  that  we  have  been  able  to  find,  is  that  of  Hachenberry  v.  Shaw,  11 
Ind.  392.  In  that  case  the  language  of  the  stipulation  was:  "With  six  per 
ceikt  interest,  if  not  paid  at  maturity.**  The  court  decided  that  where  the 
bill  was  not  paid  at  maturity  the  interest  should  be  computed  from  the  date 
of  the  bill.  The  legal  rate  of  interest  in  Indiana  at  that  time  was  six  per 
cent.     Worden,  J.,  delivering  the  opinion  of  the  court,  said:  *<The  only  quae- 
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tiQn  nised  in  the  case  ia,  whether  inteieet  should  he  oomputed  from  the  date 
of  the  hill,  or  only  from  the  time  of  the  default.  The  eoui  below  allowed 
interest  from  the  date  of  the  bilL  This,  we  think,  was  right.  To  oonatme 
the  words  '  with  six  per  oent  interest^  if  not  paid  at  maturity,*  to  mean  inter- 
est from  the  time  of  default  merely  would  be  equivalent  to  striking  them  out 
of  the  bill  entirely.  That  would  be  the  effect  of  the  hill  without  any  state- 
ment as  to  interest." 

It  seems  to  be  generally  agreed  that  where  an  instrument  is  payable  at  a 
future  day,  with  interest,  and  nothing  is  said  in  it  as  to  when  the  interest  is  to 
be  calculated  from,  it  is  to  be  computed  from  the  date  of  the  instrument:  Inglitk 
▼.  WcUkins^  4  Ark.  199;  Winn  v.  Twmg^  1  J.  J.  Marsh.  51;  WhiWmy,  Swope^ 
1  Idtt.  160;  Pate  t.  Gray,  Hemp.  156;  Kervnerly  v.  Nasliy  1  Stark.  452;  ^op- 
per  T.  Richmond^  Id.  507;  Mieharda  y.  Richarde^  2  Bam.  ft  AdoL  447;  Roffey 
▼.  Oreenwell,  10  Ad.  ft  El.  222;  Wood's  Mayne  on  Damages,  1st  Am.  ed.,  342. 
Lord  Denman,  C.  J.,  delivering  the  opinion  of  the  court  in  Roffey  ▼.  Qreen" 
well^  said:  ''Generally  speaking,  an  instrument  of  this  sort  carries  interest 
from  its  date,  whether  payable  on  demand  or  at  a  time  specified.  The  reason 
is,  that  the  party  who  makes  the  promise  must  be  expected  to  keep  it;  and  if 
he  does,  no  interest  can  be  due  from  any  other  period  than  the  date."  And 
Bobertson,  J.,  delivering  the  opinion  of  the  court  in  Winn  ▼.  Taung,  1  J.  J. 
Marsh.  52,  said:  "There  can  be  no  doubt  that  the  pUdntiff  was  entitled  by 
the  contract  to  interest  from  the  date  of  the  note.  The  language  employed  ii 
ausceptible  of  no  other  rational  or  consistent  construction.  It  would  be  absurd 
to  suppose  that  a  note  for  the  payment  of  money  on  a  particular  day  with  in- 
terest could  be  construed  to  mean  thitt  the  interest  should  commence  on  the 
day  of  payment,  and  not  before^  for  the  law  would  give  interest  from  that 
time." 

If  a  stipulation  to  pay  interest  on  a  sum  of  money  payable  at  a  future  date, 
if  it  be  not  then  punctually  paid,  is  a  Talid  agreement,  there  seems  to  be  no 
good  reason  why  the  interest  should  not  be  computed  from  the  date  of  the 
instrument.  And  this  is  the  rule  adopted  by  all  the  authorities  that  main- 
tain the  validity  of  such  stipulations.  In  Shirly  v.  Harria^  3  McLean,  330, 
it  was  decided  that  an  agreement  to  pay  ten  per  cent  interest,  if  a  certain 
note  given  some  time  before  should  not  be  punctually  paid  when  due,  was 
without  consideration,  and  could  not  be  enforced. 

Stipulation  to  Pat  Hiohbb  Ratb  ov  Iivtxrkst  aitkb  Maturitt. — ^In 
•ome  cases  parties  to  contracts  for  payment  of  money  at  a  future  date  stipu- 
late that  in  case  payment  be  not  punctually  made  at  the  specified  time  a 
higher  rate  of  interest  shall  be  payable  after  default  than  that  agreed  to  be 
paid  before  default.  In  the  case  of  Mckwn  v.  CaUender,  2  Minn.  350,  the 
note  in  question  was  made  payable  *'  with  interest  at  the  rate  of  three  per 
cent  per  month,"  and  "  with  interest  after  maturity,  upon  principal  and  in- 
terest, at  the  rate  of  five  percent  per  month  until  paid."  The  court  held 
that  the  agreement  to  pay  the  increased  rate  of  interest  after  maturity  was 
not  a  contract  for  the  payment  of  interest  at  a  rate  agreed  by  the  parties, 
but  an  attempt  to  liquidate  the  damages  for  the  failure  to  periorm  the  con- 
tract. And  it  was  decided  that  after  the  maturity  of  the  note  the  payee 
could  only  recover  the  legal  rate  of  interest.  In  deUvering  the  opinion  of 
the  majority  of  the  court»  Flandrau,  J.,  said:  "  Interest,  being  the  creature 
of  contract,  is  reoorerable  strictly  as  interest  only  during  the  continuance  of 
the  contract,  and  as  proyided  by  its  terms  before  breach,  and  not  after." 
And  the  court  decided  that  where  the  stipulation  is  to  pay  a  greater  sum  on 
default  of  paying  a  lesser  one,  no  form  of  words  will  change  it  ^m  a  penalty 
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to  liquidated  damagM.  The  ground  of  the  decision  wae  that  the  increased 
rate  after  maturity  was  in  the  natore  of  a  penalty,  and  therefore  not  reoov** 
erable.  The  doctrine  of  Maatm  v.  CWeniier,  wpra,  on  this  point,  waa  atfirmec^ 
in  these  oases:  TcUccU  v.  JfariUm^  3  Minn.  339;  Kent  v.  Bown^  Id.  347;  Neuh' 
tU  ▼.  HouUon,  22  Id.  19;   WhiU  v.  lUis,  24  Id.  43. 

In  Newell  v.  HovJUon^  eupra,  it  was  decided  that  an  agreement  in  a  note  U^ 
pay  a  greater  rate  of  interest  after  maturity  than  before  is  nnanthorized  and 
invalid,  and  its  effect  is  to  make  the  rate  after  maturity  seven  per  cent,  the 
legal  rate.  In  White  r.  lUii^  eupra,  there  was  a  provision  in  each  of  the  notea 
sued  on  to  this  effect:  *'  The  rate  of  interest  to  be  ten  per  cent  per  annum  if 
not  paid  at  maturity,  and  attorney's  fees  of  ten  per  cent  if  placed  in  the  hands- 
of  an  attorney  for  collection.**  The  effect  of  tiiis  proviBion  was  held  to  b» 
to  provide  for  the  payment  of  a  higher  rate  of  interest  after  than  before- 
matnrity;  and  under  the  rule  in  Newell  v.  Houltotif  supra,  the  rate  after  ma> 
turity  was  reduced  to  seven  per  cent,  the  l^gal  rate. 

In  HdUee  v.  Wyee^  2  Vern.  289,  interest  was  reserved  on  a  mortgage  at  five- 
per  cent,  but  if  not  duly  paid  then  to  be  six  per  cent.  There  being  a  great 
arrear  of  interest^  the  mortgagor  was  decreed  to  pay  but  five  per  cent,  tho 
reservation  at  six  per  cent  being  regarded  only  nomine  poena.  To  the  same 
effect  ii  Strode  v.  Parker,  Id.  316.  But  in  the  case  of  Herbert  v.  SaUe- 
hury  A  T.  Ry  Co,,  L.  B.,  2  Eq.,  221,  it  was  held  that  a  stipulation  in  a  oon» 
tract  for  the  sale  and  purchase  of  oertain  lands  for  the  payment  of  a  higher 
rate  of  interest  on  sums  that  should  be  due  at  oertain  future  dates  was  not 
|n  the  nature  of  a  penalty  to  secure  the  payment  of  the  purchase  money, 
against  which  the  purchaser  was  entitled  to  be  relieved,  but  a  separate  and 
distinct  contract  which  he  was  bound  to  perform.  AH  the  cases  agree  that 
an  agreement  to  pay  at  a  certain  time  a  oertain  sum  with  interest,  and  if  p^d 
ponotually  the  interest  to  be  remitted  or  lowered,  is  a  valid  agreement: 

1  Am.  Lead.  Gas.,  6th  ed.,  615,  note  to  SeUeck  v.  French;  Ely  v.  WUherepoon^ 

2  Ala.  131;  WaUerY.  Long,  6  Munf.  71;  NichoUa  v.  ifoynorct,  3  Atk.  521& 
Ar6eri  v.  Salisbury  A  7.  B*y  Co.,  I^  B.,  2  Eq.,  221. 
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[1  Iowa,  983.]- 

Kquitt  wnx  KOT  GBAm*  Bsldev  upon  Gboitnd  ov  Miscaei  arising  frona 
ignorance  of  law. 

Whikb  Fathsb  Contxts  Land  to  Makrixd  Dattohtxr  in  oonsideratioift 
of  love  and  affection,  and  upon  condition  that  if  she  shall  die  without 
children  living  at  the  time  of  her  death  the  land  shall  revert  to  the 
grantor  and  his  heira,  as  though  no  conveyance  had  been  made;  and  the 
daughter  dies,  leaving  an  infant  child  surviving  her,  who  subsequently 
dies  leaving  his  father  heir  to  the  property,  a  bill  filed  by  the  grandfather 
of  the  child  against  his  father,  alleging  that  it  was  the  complainant's  in* 
.  tention  in  making  the  deed  to  his  daughter  that  her  husband  should 
qever  in  any  event  have  any  interest  in  or  control  over  the  property, 
and  that  the  deed  was  executed  by  him  with  that  understanding,  and 
praying  that  the  complainant  may  be  quieted  in  lus  title,  and  that  the 
oloud  cast  thereon  by  said  deed  be  removed,  shows  no  equitable  ri|^t  im 
the  complainant. 
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WOBINI  "BA.T1   QmV  AVD  GXAnTKD,"  IH  1)EKD»  AK  nflBdMlt  tO  pAM  Ml 

estate  in  fee;  and  the  wordU  "  to  her  and  her  own  proper  and  legiH  heirs 
forever,"  in  the  habendum  of  a  deed,  are  sufficient  to  pass  an  estate  of 
inheritaaoe. 

CSovsiDXRATiON  ow  LoTB  A2n>  AvTEOTiOK,  OT  Deu>,  will  support  an  inheri- 
tance. 

Rbal  Ebtatx  mat  bb  GoimETXD  B¥  Ihsteumbmt  wrraovir  Smal,  under 
the  code  of  Iowa. 

Un  u  Inhxutablx  Estate  uitdkr  Iowa  Cods. 

CoiminoN  IN  Deed  of  Laud,  that  ip  Graittbb  Die  without  Ghildbex 
living  at  the  time  of  her  decease  the  land  shall  revert  to  the  grantor, 
is  fulfilled  hy  the  grantee's  dying  leaving  one  child  surviving  her,  and 
the  estate  conveyed  will  poss  to  the  heir  of  the  child  after  its  death. 

Bill  in  chanceiy.  In  1851  the  complainant  and  his  wife  oon- 
Teyed  the  land  in  queBtion,  by  a  deed  made  in  consideration  of 
love  and  affection,  to  their  daughter  who  was  then  the  wife  of 
the  defendant  Armstrong,  ''to  have  and  to  hold  the  same  to 
her,  the  said  Ellen,  and  to  her  own  proper  and  legal  heirs  f or^ 
ever;  nevertheless,  upon  this  condition,  that  should  the  said 
Ellen  die  without  children  living  at  the  time  of  her  decease,  then 
and  in  that  event  the  said  lot  of  ground  hereby  conveyed  shall 
revert  and  return  to  us  and  our  heirs,  in  the  same  manner  as  if 
this  conveyance  had  not  been  made."  Ellen  Armstrong,  the 
grantee,  died  about  twenty-one  months  after  the  date  of  the 
deed,  leaving  an  infant  child  which  died  about  seven  days  after 
the  mother.  The  complainant  claimed  the  lot  by  reversion  and 
the  defendant  by  descent  from  the  child.  The  bill  alleged  that 
it  was  Pierson's  intention  so  to  convey  the  lot  that  Armstrong 
could  in  no  event  acquire  it;  that  this  intent  was  stated  to  the 
attorney  who  drew  the  conveyance;  that  both  the  grantee  and 
her  husband  knew  it  and  concurred  in  it.  The  bill  prayed  that 
Pierson  be  quieted  in  his  title  to  the  premises  and  have  restitu- 
tion thereof,  and  for  an  account  of  rents  and  profits,  and  for 
general  relief.  The  defendant  demurred  on  two  grotmds:  1. 
That  the  petition  showed  no  equity  on  its  face;  2.  That  the  pe- 
tition showed  the  legal  title  and  possession  to  be  in  the  defend- 
ant, and  no  equitable  right  in  the  complainant.  The  district 
court  sustained  the  demurrer,  and,  the  complainant  declining  to 
amend,  dismissed  the  bill.   Other  facts  appear  from  the  opinion. 

James  Oreen,  for  the  appellants. 

David  Borer  and  J.  O,  EM,  for  the  api>ellee. 

By  Court,  Woodwabd,  J.  It  must  be  remarked  in  the  outset 
that  neither  EUen,  the  daughter,  nor  Armstrong,  the  fausbandt 
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are  alleged  to  haye  had  any  Toioe,  hand,  or  part  in  proooring  the 
gift  of  tiie  lot,  nor  in  the  making  of  the  deed,  or  the  manner  in 
which  it  was  made.  The  gift  appears  to  have  been  entirely  a  gra- 
tuity of  the  father,  and  the  manner  of  it  altogether  his  and  his 
attorneys.  It  is  not  altogether  clear  what  the  biU  is  in  its  nature, 
whether  a  bill  to  correct  a  mistake  or  to  quiet  a  title.  If  it  is 
the  latter,  howeyer,  still  it  is  to  quiet  it  on  account  of  a  mis- 
take. The  cause  has  been  argued  mainly  as  an  application  in 
chancery  to  correct  a  mistake.  The  complainant  and  appellant 
claims  relief  upon  two  grounds:  1.  That  the  deed  is  not  suffi- 
cient to  carry  the  fee;  2.  That  if  it  is,  there  was  a  mistake  in  the 
draughtsman  in  not  e£Eecting  the*  intention  of  the  grantor. 

We  will  view  the  case  first  upon  the  second  ground,  suppos- 
ing the  deed  sufficient  to  cany  the  fee.  The  grantor  intended 
that  on  the  death  of  Ellen  and  her  children  without  issue  the  title 
should  revert,  but  it  has  descended  from  the  child  to  its  father. 
Here  is  a  mistake  as  to  the  legal  effect  of  the  deed.  Is  it  a  mis- 
take of  fact  or  of  law?  It  seems  difficult  to  distinguish  it 
from  one  of  law;  and  whether  of  fact  or  of  law,  can  relief  be 
granted?  The  maxim,  Ignarantia  legia  non  excuaat,  is  stated 
throughout  the  books  as  an  elementary  proposition;  and  when 
you  look  for  the  doctrine  of  law  on  this  subject,  you  find  it 
to  be  that  equity  will  not  relieve  against  a  mistake  of  law.  And 
Mr.  Stoiy  says  that  the  present  deposition  of  courts  of  equity 
is  to  narrow,  rather  than  to  enlaige,  the  operation  of  excep- 
tions: See  1  Story's  Eq.  Jur.,  sees.  111-120,  125,  137,  188. 
The  supreme  court  of  the  United  States  says:  "  The  ques- 
tion then  is.  Ought  the  court  to  grant  the  relief  asked  for,  upon 
the  ground  of  mistake  arising  from  any  ignorance  of  law  ?  We 
hold  the  general  rule  to  be  that  a  mistake  of  this  character  is 
not  a  ground  for  reforming  a  deed  founded  on  such  mistake;  and 
whatever  exceptions  there  may  be  to  this  rule,  they  are  not  only 
few  in  number,  but  they  will  be  found  to  have  something  pecul- 
iar in  their  character:"  EurU  v.  Bouamaniere^  1  Pet.  1.  This 
case  will  be  referred  to  again  more  fully.  A  statement  of  it  is 
found  in  1  Story's  Eq.  Jur.,  sec.  114;  SholweU  v.  Murray^  1  Johns. 
Ch.  512;  Lyon  v.  Bichmond,  2  Id.  51, 60;  Siorrs  v.  Barker,  6  Id. 
166, 169  [10  Am.  Dec.  316];  Champlin  v.  Layton,  6  Paige,  189. 
These  books  will  lead  to  others.  Many  comments  might  be 
made  upon  these  authorities  and  those  which  follow,  but  it 
would  occupy  too  much  time  and  space.  We  will,  however, 
refer  to  some  which  are  often  referred  to,  with  a  brief  notice  of 
the  distinctions  and  grounds  on  which  they  stand. 
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Two  are  bound  by  a  bond,  and  the  obligee  xeleaaee  one,  sup- 
posing by  mistake  of  law  that  the  other  will  remain  bound.  The 
obligee  was  refused  relief:  1  Story's  Eq.  Jur.,  sees.  IIS-IIG,  134* 
137.  In  sections  140  to  156,  Mr.  Stoiy  takes  up  mistakes  of  fact, 
in  which  relief  is  usually  granted,  and  in  sections  152  to  156  he 
treats  as  mistakes  of  fact  the  cases  of  written  agreements  by  mis- 
take, containing  less  or  more  than,  or  something  differeut  from, 
what  the  parties  intended;  and  in  some  of  those  sections  speaks 
of  mistakes  of  a  draughtsman.  On  all  the  branches  of  this  subject 
there  has  been  some  confusion,  aud  probably  some  conflicting 
cases,  but  the  law,  as  we  conceive  it  now  to  stand,  is  best  summed 
up  in  Eiifd  v.  Bousmaniere,  8upra.  The  court  in  that  case  says: 
' '  There  are  certain  principles  of  equity  applicable  to  this  question, 
which,  as  general  principles,  we  hold  to  be  incontrovertible.  The 
first  is,  that  where  an  instrument  is  drawn  and  executed  which  pro- 
fesses or  is  intended  to  carry  into  execution  an  agreement,  whether 
in  writing  or  by  parol,  previously  entered  into,  but  which,  by  mis- 
take of  the  draughtsman,  either  as  to  fact  or  law,  does  not  fulfill 
or  which  violates  the  manifest  intention  of  the  parties  to  the 
agreement,  equity  will  correct  the  mistake  so  as  to  produce  a  eon- 
formiiy  of  the  instrument  to  the  agreement.''  Again,  p.  16:  ''It 
is  not  the  intention  of  the  court,  in  the  case  now  imder  consid- 
eration, to  lay  it  down  that  there  may  not  be  cases  in  which  a 
court  of  equity  will  relieve  against  a  plain  mistake  arising  from 
ignorance  of  law;  but  we  mean  to  say  that  when  the  parties,  upon 
deliberation  and  advice,  reject  one  species  of  security  and  agree 
to  select  another,  under  a  misapprehension  of  the  law  as  to  the 
nature  of  the  security  so  selected,  a  court  of  equity  will  not,  on 
the  ground  of  such  misapprehension  and  the  insufficiency  of 
such  security,  in  consequence  of  a  subsequent  event  not  foreseen 
perhaps,  or  thought  of,  direct  a  new  security  of  a  different  char- 
acter to  be  given,  or  decree  that  to  be  done  which  the  parties 
supposed  would  have  been  effected  by  the  instrument  which  was 
finally  agreed  upon." 

We  must  here  remark,  that  in  the  above  authorities,  and  in 
the  cases  generally,  mutuality  forms  an  important  element;  and 
although  the  cases  sometimes  arise  upon  an  instrument  signed 
but  by  one,  yet  that  instrument  arises  out  of,  and  is  the  expres- 
sion of,  the  agreement  of  two  minds.  Now,  in  the  case  before  us, 
is  not  the  deed  the  intended  expression  of  but  one  mind,  and 
that  the  mind  of  the  grantor  ?  and  should  not  this  fact  have 
some  weight  in  the  case?  It  is  true  that  the  grantor  says 
the  others  so  understood  it,  both  before  and  after  execution; 
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bat  what  if  they  did?  They  are  not  said  to  haye  Booght  or 
procured  the  gift,  or  the  making  of  the  deed;  it  was  a  free  gift 
on  his  part,  and  he  got  it  np  in  the  manner  which  best  suited 
himself.  The  daughter  took  only  just  what  he  pleased  to  gire, 
and  in  such  a  manner  as  he  pleased  to  give  it,  and  had  not  a 
word  to  say  about  it.  True,  she  understood  it  just  as  her 
father  and  his  attorney  explained  it,  but  there  was  no  agreement 
between  them,  in  the  sense  of  contract.  And  as  to  Armstrong, 
he  had  nothing  to  do  with  it;  it  was  intended  to  exclude  him; 
he  stood  outside;  he  was  an  alien  to  the  transaction;  and  the 
terms  ''  agreement''  and  "  mutuality  "  haye  no  application  to 
him.  The  mistake,  if  there  was  one,  was  in  not  anticipating  f  ur» 
ther  probable  or  possible  events.  The  attorney  provided  for  the 
duration  of  two  lives,  we  will  say,  that  is,  of  the  daughter  and  her 
children;  he  thought  that  sufficient,  and  went  no  further.  He 
did  not  provide  for  the  contingency  of  the  daughter's  issue  be- 
ing cut  off. 

Let  us  now  look  at  some  of  the  cases  usually  cited  in  view  of 
the  above  law  and  these  facts.  A  full  statement  of  Ohamplin  v. 
Layton,  6  Paige,  189,  would  require  too  much  space;  but  the 
hinge  upon  which  it  turns  lies  in  these  words  of  the  chancellor: 
"  The  representation  of  Herring  was  tantamount  to  a  declara* 
tion  on  the  part  of  the  vendors  that  neither  they  nor  those  under 
whom  they  claimed  had  dedicated  the  lot  in  question  to  the 
public,  nor  done  any  other  act  by  which  the  corporation,  or  the 
owners  of  the  adjacent  land,  would  have  a  right  to  open  a  street 
over  the  lot  without  paying  the  owner  the  full  value  thereof. 
This  declaration  of  Herring  amounted  to  a  misrepresentation  in 
point  of  fact."  This  indicates  the  ground  upon  which  relief 
was  granted  to  the  purchaser  of  the  lot. 

The  case  of  Oouvemeur  v.  lUua,  6  Paige,  847,  was  thus;  A* 
sold  to  B.  the  north-east  comer  of  a  tract  of  land;  but  by  mis- 
take in  the  deed  described  it  as  the  north-west  comer.  Subse- 
quently to  this  C.  recovered  judgment  against  A.  before  the 
mistake  was  discovered,  which  judgment  was  a  lien  by  law.  B. 
then  conveys  to  othera  by  the  same  erroneous  description.  0. 
then  buys  under  his  judgment,  and  a  levy  made  with  the 
knowledge  of  the  mislake.  A.  and  B.  at  some  point  of  time 
made  a  new  deed  to  B.'s  vendees,  correcting  the  error.  These 
subsequent  purchasers  under  B.  seek  relief  against  0.,  and  the 
relief  is  granted.  Here  was  a  clear  mistake  of  fact,  with  notice, 
and  observe  by  whom  the  application  was  made. 

The  case  of  EdwardM  v.  Morris,  1  Ohio,  681,  is  said,  in  11 
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Id.  231^  to  haye  been  a  case  of  mistake  of  fact,  and  not  of  law. 
In  McNaughien  v.  Partridge,  Id.  232,  one  partner  gave  a 
«ealed  instrument  for  the  debt  of  the  firm,  with  the  knowledge 
and  assent  of  the  other  partners,  and  under  the  supposition  and 
intention  of  them  all  that  all  should  be  and  were  bound.  The 
obligee  alleged  that  Hale,  the  partner  who  executed  the  bond» 
was  insolvent,  and  had  gone  to  parts  unknown,  and  prays  relief 
sgainst  the  other  partners.  It  was  considered  that  the  other 
partners  were  discharged  in  law  by  the  higher  security  giyen  by 
Hale,  and  which  bound  him  alone.  Wood,  J.,  giving  Uie  opin* 
ion  of  the  court,  reasons  as  though  relief  should  be  given, 
although  it  was  a  mistake  of  law.  Tet  he  says:  ''I  do  not 
know  tiiat  I  am  authorized  by  a  majority  of  my  brethren  to  say 
that  a  mere  mistake  of  law  may  be  corrected;  but  I  am  author- 
ized to  say  that  relief  might  be  granted  in  the  case  at  bar  if  it 
d6X)ended  on  the  case  of  mistake  made  in  the  bill."  The  case 
was  ultimately  decided  upon  another  ground.  The  case  of 
EvarUa  v.  Strode,  Id.  480  [38  Am.  Dec.  744J,  is  more  strongly 
in  favor  of  the  present  complainant.  Evants  took  from  Strode 
a  written  agreement  for  the  sale  of  some  land  by  warranty  deed. 
Strode  died,  and  his  administrator  filed  a  bill  in  the  proper 
court,  to  obtain  authority  to  make  the  conveyance.  The  court 
decreed  the  conveyance  by  warranty  deed.  The  administrator 
made  a  deed,  but  by  mistake,  or  for  some  other  cause,  omitted 
to  insert  a  clause  of  warranty.  The  purchaser  was  ousted,  and 
brought  his  bill  against  the  administrator  and  heirs  at  law  of 
Strode  for  relief.  The  court  distinctly  call  this  a  mistake  of 
law,  and  grant  relief.  They  cite,  in  addition  to  the  cases  above. 
Drew  V.  Glarhe,  Cooke,  374, 380;  1  HUl's  Abr.  146;  FUhery.  May, 
2  Bibb,  449  [5  Am.  Dec.  626];  Rucker  v.  Howard,  Id.  168;  Bn>wn 
T.  ArmxBtead,  6  Band.  694.  Three  things  are  to  be  noticed  in 
this  case:  the  decree  of  the  court  below  was  that  the  convey- 
ance should  be  by  deed  of  warranty;  the  purchaser  had  paid 
his  money  for  the  land;  and  there  was  a  prior  contract  which 
was  to  be  affected  by  the  deed.  In  the  case  at  bar,  these  things 
do  not  exist.  The  code  of  Iowa,  section  240,  has  manifestly  no 
relation  to  this  case.  Arnold  v.  Orimea,  2  6.  Greene,  80,  in  its 
own  features,  has  no  bearing  upon  the  case  before  us,  and  the 
dicta  quoted  from  Belcher  v.  Belcher,  10  Terg.  121,  applies  too 
loosely  to  avail  much  amid  so  much  that  is  adjudication. 

The  case  ol  Warburion  v.  Lawman,  2  6.  Greene,  420,  is  mnoh 
like  that  of  Chuvemetir  v.  TUu8, 6  Paige,  347.  B.  mortgaged  lot 
18  to  L.  by  mistake,  intending  lot  8;  afterward  B.  mortgaged  lot 
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8  to  W.»  who  had  notice  of  the  mistake.  L.  aaks  xdief  against 
W.,  on  the  ground  of  mistake  and  notice,  and  it  is  granted. 
These  cases  and  references  include  all  those  cited  by  connseL 
We  will  now  refer  to  two  or  three  which  seem  to  setUe  the  case 
before  iis.  **  Two  are  bound  bj  a  bond,  and  the  obligee  releases 
one,  supposing  hj  a  mistake  of  law  that  the  other  will  remain 
bound."  Stoiy  says:  '*  The  obligee  will  not  be  relieved  in  equi* 
ty,  upon  the  mere  ground  of  his  mistake  of  the  law;  for  there  is 
nothing  inequitable  in  the  co-obligor's  availing  himself  of  his 
legal  rights,  nor  in  the  other  obligor's  insisting  upon  his  release, 
if  they  have  both  acted  bonajlde^  and  there  has  been  no  fraud  or 
imposition  on  either  side  to  procure  the  release."  **  So  where  a 
party  had  a  power  of  appointment,  and  executed  it  absolutely, 
without  introducing  a  power  of  revocation,  upon  a  mistake  of 
law,  that  being  a  voluntary  deed,  it  was  revocable,  relief  was 
denied:"  1  Stores  Eq.  Jur.,  sec.  112. 

In  Suni  V.  Boumnanier,  8  Wheat.  174,  216,  S.  0.,  1  Pet.  1,  the 
facts  were  these:  B.,  borrowing  money  of  H.,  was  willing  to 
give  him  any  securily  he  chose,  by  lien  or  otherwise,  on  the  brig 
Nereus  and  the  schooner  Industry.  H.  consulted  counsel,  who 
advised  to  take  a  power  of  attorney  to  sell  the  vessels,  as  this 
would  avoid  the  necessity  of  changing  the  vessels'  papers  and 
of  taking  possession  of  them  on  their  arrival  in  port.  This  was 
intended  to  be,  and  was  believed  to  be,  as  full  and  perfect  se- 
curity as  would  be  given  by  a  deed  of  mortgage.  The  power 
was  irrevocable  in  law,  but  B.  died,  and  his  death  terminated  it. 
The  bill  was  filed  against  B.'s  administrator.  The  defendant 
demurred.  Marshall,  0.  J.,  in  his  remarks,  says:  ''  In  this  case 
there  is  no  ingredient  of  fraud.  *  *  *  The  instrument 
taken  is  the  instrument  intended  to  be  taken;  but  it  is  contrary 
to  the  expectation  of  the  parties,  extinguished  by  an  event  not 
foreseen  nor  adverted  to.  Does  a  court  of  equity  in  such  a 
case  substitute  a  different  instrument  for  that  which  has  &iled 
to  effect  its  object?"  Again:  ''We  find  no  case  precisely  in 
point,  and  are  unwilling,  where  the  effect  of  the  instrument  is 
acknowledged  to  have  been  entirely  misunderstood  by  both  par- 
ties, to  say  thai  a  court  of  equity  is  incapable  of  affording 
relief."  He  overrules  the  demurrer,  but  as  there  are  creditors 
concerned,  permits  the  defendants  to  withdraw  their  demurrer 
and  answer  over.  This  case  is  cited  on  both  sides  of  the  ques- 
tion, whether  chancery  will  relieve  against  a  mistake  of  law. 
And  certainly  it  is  not  a  clear  case.  The  same  case  comes  up 
again  in  1  Pet.  1.    In  this  it  appears  that  the  former  bill  had 
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been  answered  under  the  leave  given  by  Marwhall,  O.  J.,  testi« 
mony  taken,  and  a  hearing  had  in  the  circuit  court,  which 
finally  diBmissed  the  bill.  On  appeal,  the  supreme  court  of  the 
United  States  aflSrmed  this  decree.  This  case  goes  the  furthest 
in  support  of  that  at  bar,  and  yet  decides  against  it.  There  was 
a  clear  mistake  as  to  the  effect  of  the  instrument;  there  was  a 
pecuniary  consideration  involved;  there  were  two  parties  agree* 
ing  what  should  be  effected,  and  what  was  intended;  and  yet 
the  highest  tribunal  in  Our  land  refuses  the  relief  asked.  And 
this  decision  is  cited  with  approbation  in  Bank  of  UnUed  Staie$ 
V.  Daniel,  12  Id.  55. 

We  think,  therefore,  that  to  grant  the  relief  sought  in  the  case 
at  bar  would  be  going,  not  only  beyond  any  case  where  it  has 
been  granted,  but  against  those  in  which  it  has  been  refused. 
We  do  not  undertake  to  lay  down  any  proposition  of  law,  any 
further  than  those  we  have  quoted,  and  particularly  those  from 
Hunt  V.  Bousmanier,  1  Pet.  18.  But  although  this  part  of  the 
case  is  decided  without  this  further  thought,  we  cannot  avoid 
expressing  the  strong  inclination  of  our  minds  that  some  weight 
ought  to  be  given  to  the  fact  that  the  defendant  is  an  entire 
stranger  to  the  original  transaction,  having  no  voice  nor  hand 
in  its  inception  or  maturity,  and  that  all  that  he  now  has  in  it 
is  cast  upon  him  by  the  law,  he  taking  only  by  descent  from  his 
child,  and  that  taking  by  descent  from  its  mother.  The  com- 
plainant having  chosen  his  own  instrument  and  mode  for  exer- 
cising his  liberality,  we  cannot  make  a  new  instrument  fcr 
him,  but  must  leave  him  to  its  legal  effect. 

And  to  this  branch  of  the  case  we  come  now.  It  is  said  that 
the  deed  is  not  sufficient  to  pass  the  estate,  and  that  the  condition 
of  it  has  not  been  fulfilled.  1.  It  is  said  that  the  deed  did  not 
pass  the  estate,  because  the  words  "have  given  and  granted" 
will  not  have  that  effect.  Oounsel  present  this  and  the  follow- 
ing objections  seriously,  and  we  will  consider  them,  and  exam- 
ine the  books  referred  to  by  him.  1.  The  words  are  in  the 
past  tense:  Toml.  Law  Diet.,  verb.  Grant.  Giants  are  usually 
made  by  these  words:  ''have  given,  granted,  and  confirmed." 
Mr.  Walker,  in  his  Introduction,  377,  says:  "The  statement  of 
the  conveyance  in  the  past  and  present  tenses,  '  has  given '  and 
'does  give,'  etc.,  is  an  insult  to  common  sense.  Either  tense 
is  sufficient."  2.  Counsel  urges  that  the  words  "give"  and 
"grant"  are  not  appropriate  to  convey  the  land,  and  dwells 
principally  on  the  word  "  grant"  as  appropriated  to  incorporeal 
property  only.    Let  us  drop  this  word,  then,  as  carrying  only  tfaa 
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incorporeal  qualities  of  the  estate,  and  take  up  the  word ''  gire/* 
This  at  common  law  passed  an  inheritance,  a  fee,  although  it 
iras  appropriate  to  a  fee- tail.    But  this  deed  does  not  present  the 
line  in  which  the  estate  shall  pass,  and  we  must  look  at  the  ha- 
bendumy  for  this  will  lessen,  enlarge,  explain,  or  qualify  the  prem- 
ises.   The  habendumy  then,  is  '*  to  her  and  her  own  proper  and 
legal  heirs  forever: "  4  Kent's  Com.  468;  Walk.  Introd.  880.    The 
daughter  dying  left  the  child  her  heir,  and  the  child  dying  left 
its  father  as  heir.    This  is  in  the  regular  line  of ' '  her  heirs. "   But 
counsel  mistake  in  thinking  that  the  word  ''give"  was  not  at 
common  law  a  sufficiently  effective  word  when  not  limited  to 
an  estate-tail:  Toml.  Law  Diet.,  tit.  Conveyance;  Walk.  Inirod. 
877;  4  Bac.  Abr.  76,  77,  82.    The  latter  says:  ''  The  words  dedi 
and  concessi  are  general  words,  and  may  amount  to  a  giant,  feoff- 
ment, gift,  release,  confirmation,  surrender,"  etc.    2.  The  counsel 
hold  that  the  consideration  of  love  and  affection"  will  not 
support  an  inheritance.  For  the  contrary,  see  4  Kent* s  Com.  462; 
1  Story's  Eq.  Jur.,  sec.  168;  Code  of  Iowa,  sec.  976.    8.  The 
counsel  maintain  that  the  instrument  (or  deed)  could  not  operate 
as  a  covenant  to  stand  seised  to  uses,  there  being  no  seal  to  it.  The 
seal  on  private  instruments  had  become  a  pure  and  useless  tech- 
nicality.   The  code  of  Iowa  in  1851  abolished  the  use  of  them 
on  private  instruments,  by  declaring  it  to  have  no  effect,  and  pro- 
viding that  all  written  contracts  should  import  a  consideration. 
The  same  statute,  in  its  provisions  relating  to  the  transfer  of  real 
estate,  does  not  require  a  seal,  and  applies  the  word  ''deed" 
in  the  statute  to  an  instrument  conveying  lands,  and  says  that  it 
does  not  imply  a  sealed  instrument:  See  sec.  26,  pt.  20,  974, 
975.    We  Understand  that  real  estate  may  be  conveyed,  and 
by  an  instrument  without  a  seal,  and  that  all  its  qualities  and 
incidents  will  pass  without  that  heretofore  important  thing,  a 
seal  or  scrawl.    4.  As  the  court  below  may  probably  have  held 
that  this  deed  could  receive  effect  as  a  covenant  to  stand  seised 
to  uses,  if  in  no  other  view,  the  counsel  here  maintain  that  the 
defendant  could  not  inherit  a  use;  and  he  refers  to  the  code,  sec- 
tion 1408,  which,  relating  to  decedent's  estates,  says  that  "the 
remaining  estate  of  which  the  decedent  died  seised  shall,  in  the 
absence  of  other  arrangements  by  will,  descend  in  equal  shares 
to  his  children."    Then  the  counsel  argues  that  a  use  is  not  an 
estate.    By  the  code,  section  26,  part  8,  the  word  **  land"  and 
the  phrases  '*real  estate"  and  ''real  property,"  in  the  stat^ 
ute,  include  lands,  tenements,  and  hereditaments,  and  all  rights 
thereto  and  interests  therein,  equitable  as  well  as  legaL    By  sec- 
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tion  26,  part  10,  the  word  **  property  "  includes  personal  and  real 
property;  bj  eeotion  1201,  "every  conveyance  of  real  estate 
passes  all  the  interest  of  the  grantor  therein,  unless  a  contraxy 
intent  can  be  reasonably  inferred  from  the  terms  used;''  by 
section  1408,  ''the  remaining  estate  of  which  the  decedent 
died  seised  shall  descend  in  equal  shares  to  his  children;" 
and  by  section  1410,  if  the  intestate  leave  no  wife  (or  hus- 
band), nor  issue,  **  the  whole  shall  go  to  his  father/'  These 
provisions  would  seem  to  embrace  a  use,  and  to  make  it  inher- 
itable ;  and  more,  was  not  a  use  descendible  at  common  law  ?  See 
^  Bla.  Com.  330;  4  Kent's  Com.  492;  Frest.  on  Est  143;  1  Cm. 
Dig.  323;  2  Thomas'  Co.  705,  672;  7  Bac.  Abr.  77;  Sand.  U.  & 
T.  63,  66, 165;  1  HiU's  Abr.  226;  M)di9eU  v.  Johnson,  2  Blackf. 
434.  We  incline  to  the  opinion,  therefore,  that  if  this  was  only 
a  covenant  to  stand  seised  to  uses,  and  the  use  was  executed  in 
the  mother,  then  it  descended  to  the  child^  and  to  the  child's 
beir,  who  wa^  its  father. 

These  legal  points  have  not  been  argued  at  all  on  the  one 
«de,  but  we  have  felt  ourselves  obliged  to  notice  them,  wishing, 
however,  that  if  they  were  really  relied  upon,  they  might  have 
received  a  more  careful  and  thorough  attention.  When  a  ques- 
tion like  the  above,  relating  to  the  words  **  given  and  granted, 
or  that  concerning  the  consideration  of  "  love  and  affection 
supporting  an  estate  of  inheritance,  comes  up,  the  doubt  natu- 
rally arises  whether  **  there  now  remaineth  to  us"  any  of  this 
law.  Have  we  not  passed  by  it,  and  got  beyond  it  ?  We  have  not 
the  various  estates  formerly  known  in  England,  with  their  com- 
plication of  law.  We  have  no  occasion  for  their  former  distinc- 
tion of  conveyances.  We,  in  general,  own  our  land  in  simple 
absoluteness,  and  need  not  talk  of  aUodiiim^  or  free  and  common 
socage.  Saving  the  rights  of  creditors  and  subsequent  bona  fids 
purchasers,  we  enjoy  the  right  to  do  with  it  what  we  please;  not 
merely  to  sell  it,  but  to  give  it  away.  If  a  deed  is  without  any 
^consideration,  what  matters  it  between  grantor  and  grantee,  and 
their  heirs?  Has  not  the  grantor  the  same  right  to  give  away 
his  lot  that  he  has  to  give  his  horse  or  his  watch  ?  Is  it  not  the 
intent  and  tone  and  spirit  of  all  our  laws  and  institutions  and 
tenure  of  lands,  that  the  latter  may  be  conveyed  by  any  words 
which  manifest  that  purpose,  and  for  any  consideration  we 
please,  so  that  others  having  legal  or  equitable  claims  upon  us 
are  not  injured?  These  questions  naturally  arise,  though  they 
are  not  presented  for  formal  adjudication:  Walk.  Introd.  377. 

But  appellant  and  complainant  presents  one  other  matterg 
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which  is  more  serious  in  its  nature.  Supposing  ihis  deed  to 
oonyey  a  feeHsimple,  it  is  followed  in  the  same  instrument  by  a 
condition  of  defeasance.  Should  the  said  Ellen  die  without 
children  living  at  her  death,  the  estate  is  to  revert.  Is  the  estate 
saved  by  her  leaving  one  child  living  ?  Complainant's  counsel  cits 
2  Feame  on  Bemainders,  377;  1  Story's  Eq.  Jur.,  sec.  288;  Stoiy 
on  Cont.,  sec.  661;  the  last  two  of  which  say  that  a  condition 
precedent  must  be  strictly  performed.  But  this  is  a  condition 
subsequent,  which  is  not  held  up  so  rigidly:  2  Toml.  Law  Diet., 
tit.  Condition;  of  performance  in  substance  and  effect:  Id.  8.  No 
authority  seems  to  be  of  weight  unless  it  is  upon  the  use  of  the 
particular  word  '*  children/'  and  of  these  we  are  referred  to  none, 
and  can  find  but  very  few.  Bouvier's  Law  Diet.,  verb.  Plural,  says: 
"  Sometimes,  however,  it  may  be  so  expressed  that  it  means  only 
one,  as  if  a  man  were  to  devise  to  another  all  he  was  worth,  if 
he,  testator,  died  without  children,  and  he  dies  leaving  one 
child,  the  devise  would  not  take  effect; "  for  whi^h  he  refers  to 
the  civil  law,  etc.  So  on  the  word  "singular,"  he  says  it 
frequently  includes  the  plural,  as  a  bequest  to  "  my  nearest 
relation"  is  to  all  in  the  same  degree.  So  a  bequest  to  "my 
heir,"  by  one  having  three  heirs,  is  extended  to  all.  The  word 
"  heirs  "  is  never  construed  as  requiring  more  than  one.  A  gift 
or  devise  to  one  "  and  his  children  "  would  not  be  held  to  call 
for  a  plurality,  but  what  estate  it  would  give  is  not  materiaL 
It  is  worthy  of  note  that  this  deed  is  to  her  and  "  her  heirs," 
provided,  etc. ;  and  then  will  the  word  "  children  "  restrain  the 
word  **  heirs  "  ?  And  even  the  bill  seems  to  give  a  construction, 
when  it  uses  the  language,  "  and  in  such  manner  as  that  at  the 
death  of  said  Ellen,  and  upon  failure  of  children  as  aforesaid, 
and  heirs  of  her  body  to  enjoy  the  same,  said  grant  should 
cease,"  etc.  This  view  is  favored  also  by  the  case  of  McQregor 
V.  Toomer^  2  Strobh.  Eq.  67.  The  case  of  OUus  v.  McOhud, 
decided  by  this  court,  also  bears  upon  similar  questions.  The 
object  of  this  gift  would  seem  to  apply  to  one  child,  as  well  as 
to  several.  The  language  must  be  taken  to  mean  the  same  as  if 
it  v^as,  "if  the  said  Ellen  die  without  any  children  living,"  etc 
The  judgment  of  the  district  court  is  therefore  a£Brmed,  but 
the  cause  will  be  remanded,  with  leave  to  the  complainant  to 
amend,  if  he  sees  cause. 


MisTAKx  ov  Law,  wttsTHxa  Equitt  will  Rbluvb  aoainbt:  See  JHU  v. 
Shahan,  60  Am.  Deo.  540,  note  543,  where  other  OMet  are  oolleoted.  The 
principal  oaae  is  oited  in  SehoUe  y.  Sonera,  4  Iowa,  831,  and  in  WiUanaoH  v. 
Otttf,  13  Id.  159,  to  the  point  that  equity  will  not  ootreot  a  miatake  of  law. 
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The  prindpftl  case  is  cited  in  CUy  ofBurlhigt<m  t.  OUbert,  81  Id.  988,  to  the 
point  that  mntoality  is  an  important  element  entering  into  nieh  mirtakes  aa 
will  be  corrected  by  a  conrt  of  equity. 

loNOBAKCK  OT  Law  IS  No  ExciTSK  OR  Defxnsk:  Scc  Stale  T.  JielnUre,  59 
Am.  Dec.  568,  note  572,  where  other  caaee  are  collected;  LueoM  v.  Hart,  5 
Iowa,  422,  citing  the  principal  case. 

Ik  Iowa,  Dxed  to  A.  6.  is  Dbbd  to  IIim  and  his  Hubs  ahd  Assionsi 
KarmuUer  v.  Krotz,  18  Iowa,  358,  citing  the  principal  case. 

Word  **  HEnts*'  is  Keobssabt  in  Dekd  to  Pass  Fbb-simpli:  See  Sector 
▼•  Waugh,  57  Am.  Dec.  ^1,  note  257;  LtUenadorfer  v.  Ddphy,  55  Id.  137. 
Bat  see  Chuld  y.  Lamb,  45  Id.  187,  note  190. 

Omission  ov  Seal  in  Deed,  Effect  of:  See  Floyd  y.  Ricks,  58  Am.  Deo. 
S74;  Bryan  y.  Stump,  56  Id.  139;  Beardaley  y.  Knight,  33  Id.  193.  A  seal 
is  not  necessary  to  the  validity  of  a  conyeyance  of  land  in  Iowa:  Simmt  y. 
Harvey,  19  Iowa,  290,  citing  the  principal  case. 

The  fbincipal  case  is  oitxd  in  Stout  y.  MtrnU,  35  Iowa,  58,  to  the  point 
that  in  Iowa  eyery  conyeyance  of  real  estate  passes  all  the  interest  of  the 
grantor  therein,  unless  a  contrary  intent  can  be  readily  inferred  from  the 
terms  used;  and  in  Thornton  y.  Mulqtunne,  12  Id.  558,  to  the  point  that  lands 
may,  in  Iowa,  be  conyeyed  by  any  words  which  manifest  the  purpose  to  con- 
vey, and  for  any  consideraticm  that  the  parties  please,  so  that  others  haying 
tegal  or  equitable  claiins  are  not  injured. 


Wai/cebs  v.  WAsmNGTON  Insubanob  Go. 

[1  Iowa,  401.] 

FbucT  07  Insubance  is,  after  Loss  has  Happened,  Assignable  like 
any  other  debt,  although  such  policy  contains  a  provision  that  it  shall 
not  be  asngnable  without  the  consent  of  the  company  expressed  by  in* 
dorsement  made  thereon. 

Uhdbb  Answer  Containing  General  Denlal  of  Indebtedness,  and  ple« 
of  payment,  a  judgment  of  garnishment  against  the  defendant  cannot  ba 
given  in  evidence.  Such  matter  is  special  matter  in  ayoidance,  and  not 
negativing  the  original  indebtedness,  and  must  therefore  be  specially 
pleaded. 

Though  Kule  of  Court  mat  Make  General  Denial  Suffiuient  Denial 
of  the  averments  of  the  petition,  it  cannot  extend  further  than  as  a  denial 
of  the  petition,  and  cannot  open  the  door  to  special  defenses  and  matter 
in  avoidance. 

Pbimarilt,  Garnishee  is  Regarded  as  Innocent  Person  owing  money 
to  or  having  in  his  possession  property  of  another,  without  fault  or 
blame,  and  he  is  supposed  to  stand  indifferent  as  to  who  shall  have  the 
money  or  property. 

Bt  Statute  of  Iowa,  Issue  hat  be  Taken  on  Answer  of  Garnishee, 
but  if  such  issue  is  not  taken,  his  answer  is  the  sole  test  of  his  indebted- 
ness or  liability. 

Garnishee's  Bights  should  be  Carefully  Protected.  He  is  to  be 
ohaiged  only  upon  his  contract,  or  relation  with  his  creditor,  precisely  as 
il  exJsts  between  them,  and  is  in  no  case  to  be  placed  in  a  situation  where 
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he  will  be  oompelled  to  pay  the  debt  twice,  or  where  he  will  be  nmieoee- 
lazily  ezpoeed  to  litigation  and  expenae. 

AaaiONBB  or  Unnbootiablb  Dkbt  aHoiTLD  Gitb  Noticb  of  the  awrignment 
to  the  gamiahee,  sommoned  as  the  debtor  of  the  principal  debtor,  in  time 
to  enable  him  to  show  such  aaaignment  in  hia  anawer,  or  at  leaat  befora 
judgment  against  him.  If,  having  such  notice,  he  neglecti  to  show  it  in 
defense,  he  cannot  resist  a  aabeeqnent  claim  by  the  assignee;  but  if  he 
does  show  it,  he  cannot  be  chazged  as  garnishee. 

Whx&b  Assiokxs  or  Unkkootiablb  Ivstrumxnt  Fahs  to  Onrx  Nones 
of  the  assignment  to  the  debtor  until  after  judgment  of  gamishment  for 
the  debt  has  been  rendered  against  him,  the  gamiahee  is  relieved  from 
liability  to  the  assignee. 

AfFBAL  from  the  Lee  district  court.  The  opinion  states  the 
case. 

OlaggeU  and  Diaxm,  for  the  appellant. 
Edwards  amd  Tamer ^  for  the  appellee. 

By  Conrt,  Woodwabd,  J.  Dr.  Charles  Walters  held  a  poliej 
of  insurance  executed  by  the  defendants  on  a  lot  of  medicines, 
and  the  plaintiff  held  a  policy  of  the  same  company  on  the  office 
building  in  which  the  medicines  were  kept.  Charles  Walters  as- 
signed his  policy  to  the  plaintiff  on  the  twentieth  of  Noyember, 
1854.  A  loss  took  place  before  the  assignment.  The  polioj 
'*  agreed  to  make  good  unto  the  said  assured,  his  executors,  ad- 
ministrators, and  assigns,  all  such  immediate  loss,"  etc.  It  also 
contained  this  proyision:  "  Policies  of  insurance  subscribed  by 
this  company  shall  not  be  assignable  without  the  consent  of  the 
company  expressed  by  indorsement  made  thereon."  The  plaint- 
iff brings  suit  to  recover  fifty-five  dollars,  the  balance  due  on 
the  policy  of  Charles  Walters,  and  assigned  to  her. 

The  defendant  pleads:  1.  A  general  denial  of  all  the  allega- 
tions of  the  petition;  2.  That  there  had  been  **  a  settlement  in 
full,"  by  payment  and  receipt,  given  by  plaintiff  to  defendant,  in 
full  of  all  claim  or  demand  growing  out  of  said  insurance  men- 
tioned in  plaintiff's  petition.  The  genlsral  denial  of  the  petition 
is  allowable  under  the  rules  of  the  first  district,  and  includes  in 
this  case  a  denial  of  the  indebtedness.  Under  this  general 
denial  arose  the  question  whether  the  policy  was  assignable 
after  loss,  and  consequently,  whether  the  plaintiff  could  maintiun 
her  action.  The  court  instructed  the  jury  that  the  policy  was 
not  assignable,  and  that  the  plaintiff  could  not  recover.  To  this 
the  plaintiff  excepted,  and  this  is  the  first  question  before  us. 

It  would  be  impossible  to  hold  the  policy  a  negotiable  instm* 
ment  under  the  code,  section  950,  by  virtue  of  the  words  **  exeou* 
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tors  and  assigns/'  inasmach  as  it  afterwards  contains  an  express 
prohibition  of  assignment.  And  it  is  not  necessary  to  determine 
whether  it  would  be  assignable  before  loss,  under  sections  949 
and  954  of  the  code.  But  the  question  for  determination  is, 
whether  the  policy  is  assignable  after  loss.  There  are  reasons 
of  sufficient  force  why  insurers  should  prohibit  the  assignment 
of  their  contracts  of  insurance.  The  use  to  which  the  insured 
property  may  be  likely  to  be  put  has  great  weight,  and  eTen  per- 
sonal confidence  is  of  avail.  Until  a  loss  has  occurred,  the  lia- 
bility is  contingent;  there  may  never  be  a  liability.  But  when 
the  loss  has  happened,  reasons  of  the  character  of  those  above 
stated  lose  their  force.  The  liability  is  fixed.  There  is  now  a 
debt,  and  no'  reason  is  perceived  why  this,  like  any  other  debt, 
should  not  be  assignable.  Without  any  detriment  to  the  in« 
surer,  the  statute  may  be  allowed  to  hav^  its  legitimate  effect. 
By  such  a  course  the  insurer  is  not  barred  of  any  defense  which 
he  may  have  against  the  insured,  but  he  may  defend  against  the' 
assignee  as  fully  as  he  might  against  the  insured;  whilst  if  there* 
is  no  defense,  and  the  money  is  due,  there  is  no  sufficient  reason 
why  the  assignee  should  not  recover  it.  The  better  view  is  to 
regard  the  policy  as  assignable  after  the  loss  has  happened: 
Code,  sees.  949,  951.  The  like  ruling  has  been  made  in  New 
York,  on  a  policy  containing  precisely  similar  provisions,  in  the 
case  of  Brichia  v.  New  York  Lafayette  Ins.  Co.,  2  Hall,  372. 

Under  that  branch  of  defendant's  answer  which  alleges  pay- 
ment, and  receipt  given  by  plaintiff  in  full  of  all  claim  or  de- 
mand growing  out  of  said  insurance  mentioned  in  plaintiff's 
petition,  ther  company  gave  in  evidence  a  receipt  of  plaintiff  on 
her  own  policy,  on  which  also  at  the  same  time  a  loss  occurred, 
and  farther  put  in  evidence  Charles  Walter's  receipt  for  the 
loss  under  his  policy;  but  on  the  other  hand,  defendant's  cer- 
tificate was  put  in  evidence,  showing  that  they  held  fifty-five 
dollars  of  the  amount  receipted  to  them  by  Charles  Walters, 
''subject  to  such  garnishment,"  and  "to  be  applied  as  may 
be  finally  decided."  This  latter  takes  away  the  pretense  that 
they  had  paid.  They  also  showed  by  proper  evidence  that  on 
the  seventh  of  December,  1854,  and  before  defendants  or  their 
agents,  Edwards  k  Turner,  had  notice  of  the  assignment  of 
Charles  Walters's  policy  to  the  plaintiff,  one  Curtis  and  one 
Oswald  &  Co.  severally  recovered  judgment  against  said  Charles 
Walters,  and  against  defendants  as  his  garnishees.  The  plaint- 
iff requested  the  court  to  instruct  the  jury  that  the  defendant 
eonld  not  give  said  judgment  of  garnishment  in  evidence  under 
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their  answer;  that  they  could  not  do  tlii&  nnder  a  general  denial 
of  indebtedness,  but  that  they  must  plead  the  matter.  The 
court  refused  to  give  this  instruction. 

At  this  point  of  the  cause  and  the  eyidenoe,  the  defendant 
committed  the  error  of  a  departure  from  the  pleadings.  This 
matter  offered  by  the  defendant  was  special  matter^  and  very 
clearly  could  not  be  introduced  under  a  general  denial,  nor 
under  either  part  of  his  answer.  It  was  matter  in  avoidanoei 
and  not  negativing  the  original  indebtedness.  Admitting  that 
a  rule  of  court  is  competent  to  render  a  general  denial  a  suffi- 
cient denial  of  the  averments  of  the  petition,  still  it  can  extend 
no  further  than  as  a  denial  of  the  petition,  and  cannot  open  the 
door  to  special  defenses  and  matter  in  avoidance.  In  this  the 
court  erred.  Nearly  all  the  instructions  asked  by  both  sides 
related  to  this  portion  of  the  defense,  and  therefore  under  the 
above  views  the  questions  raised  in  them  need  not  be  discussed. 

Another  question  has  been  fairly  raised  and  presented,  which 
may  arise  again,  and  it  is  therefore  proper  to  be  considered, 
although  it  is  not  necessary  for  the  disposition  of  the  cause  as 
now  before  us.  The  policy  was  assigned  on  the  twentieth  of 
November,  1854.  On  the  seventh  of  December,  1854,  Ourtis 
and  Oswald  recovered  their  judgments  against  Charles  Walters, 
defendant,  and  the  insurance  company  as  garnishee.  It  doefl 
not  appear  when  the  garnishment  was  served  on  the  defendants, 
and  therefore  the  date  of  the  judgment  must  be  taken;  and  as 
these  suits  were  before  a  justice  of  the  peace,  the  service  may 
well  enough  have  been  after  the  assignment.  This  present 
suit  was  commenced  on  the  twenty-first  of  August,  1855.  The 
defendant  has  not  yet  paid  the  money  to  Curtis  and  Oswald,  the 
creditors  in  the  garnishment. 

The  question  is  whether  the  plaintiff  or  the  creditors  by  gai> 
nishment  have  the  prior  or  superior  claim  to  this  money  in  the 
hands  of  the  garnishee,  the  plaintiff  having  given  the  company 
no  notice  of  the  assignment  of  the  policy  to  her.  The  code, 
section  949,  makes  a  large  class  of  instruments,  under  which  this 
policy  would  probably  fall,  assignable,  and  gives  the  assignee  a 
right  of  action  in  his  own  name,  subject  to  any  defense  or  set- 
off, legal  or  equitable,  which  the  maker  or  debtor  bad  against 
the  assignor  before  notice  of  his  assignment.  And  by  section 
951,  when  by  the  terms  of  an  instrument  its  assignment  is  pro- 
hibited, the  assignment  is  nevertheless  valid,  but  the  maker 
may  set  up  any  defense  which  he  may  have  before  the  suit  is 
commenced.     This  question  has  been  looked  at  in  dilEBie&l 
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points  of  view,  and  the  dedsionB  are  not  reconcilable.  Some- 
times it  has  presented  itself  under  the  imposing  difficulty  of  the 
conflict  of  laws.  Sometimes  the  garnishment  debtor  has  been 
received  and  treated  as  a  trustee.  Again,  the  question  has  been 
treated  as  one  of  priority  of  lien  only  as  under  attachment  or 
judgment.  Under  these  different  positions,  or  viewing  the  sub- 
ject, different  decisions  have  been  made.  But  it  would  seem  as 
though  there  were  some  views  of  the  proceeding  and  the  party 
garnished  which  ought  to  stand  prominent  in  the  considera- 
tion of  the  subject.  Primarily,  the  garnishee  is  taken  to  be 
an  innocent  person,  who  is  called  into  court  as  owing  money  to 
another,  or  as  having  property  of  that  other  in  his  hands,  and 
in  either  case  without  fault  or  blame.  It  is  true  that  this  pro- 
cess may  be,  and  sometimes  is,  used  as  a  i>owerful  instrument 
for  ferreting  out  fraud,  or  the  concealment  of  property.  But 
the  proceeding  is  based  upon  the  idea  of  innocence  in  the  parfy 
summoned.  He  is  supposed  to  stand  indifferent  as  to  who 
shall  have  the  money  or  property.  His  answer  is  generally  the 
only  evidence  of  his  indebtedness  or  liability.  By  the  statute 
of  this  state  an  issue  may  be  taken  on  his  answer,  but  if  such 
issue  is  not  taken,  the  answer  remains  the  sole  test  of  his  being 
indebted  or  holding  property.  His  rights  are  to  be  carefully 
protected;  he  is  to  be  charged  only  upon  his  contract  or  re- 
lation with  his  creditor  precisely  as  it  exists  between  them;  he 
is  in  no  case  to  be  placed  in  a  situation  where  he  will  be  com- 
pelled to  pay  the  debt  twice:  Drake  on  Attachment,  sec.  626, 
And  it  is  apprehended  that  he  is  not  to  be  unnecessarily  ex- 
posed to  litigation  and  expense.  In  view  of  these  and  such 
considerations,  it  does  seem  that  the  garnishee  should  not 
be  tried  merely  by  the  rules  of  prior  liens,  or  of  attachment  or 
judgment  liens,  or  of  debtors'  assignments  for  their  creditors,  or 
of  trustees  even.  Nor,  perhaps,  when  all  the  parties  are  within 
our  own  jurisdiction,  is  his  case  to  be  wholly  measured  by  the 
rules  bearing  upon  cases  within  the  conflict  of  laws. 

The  true  rule  in  relation  to  one  summoned  as  the  debtor  of 
the  principal  debtor  on  an  unnegotiable  debt  is  that  the  assignee 
of  the  debt  should  give  notice  to  the  garnishee,  of  the  assignment, 
in  time  to  enable  him  to  show  such  assignment  in  his  answer, 
or  at  least  before  judgment  against  him.  Having  received  such 
notice,  if  he  neglect  to  show  it  in  defense,  he  cannot  resist  a 
subsequent  claim  of  the  assignee;  and  on  the  other  hand,  having 
shown  such  assignment,  he  cannot  be  changed  as  garnishee.  This 
b  the  rule  which  has  been  applied  to  debtors  by  instmments 
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wluoh  were  held  not  aecdgnable  in  law,  but  only  in  equity  bo  as 
to  enable  the  assignee  to  sue  in  the  name  of  the  assignor.  And 
what  different  rule  should  be  applied  to  assignees  under  the 
above  sections  of  the  code  ?  In  the  one  case,  the  debtor  is  en- 
titled to  every  defense  existing  before  the  assignment;  and  in 
the  other,  to  all  existing  before  suit  brought;  and  it  is  immaterial 
under  which  of  these  sections  this  case  is  classed.  This  subject 
is  fully  explained  and  the  rule  enforced  in  Drake  on  Attach- 
ment, sees.  669  et  seq.,  614  et  seq.,  and  626,  and  the  context; 
and  see  Story's  Confl.  L.,  new  ed.,  sec.  396,  and  p.  328,  230, 
former  ed. ;  Wood  v.  Patiridge,  11  Mass.  489;  Hull  v.  Blake^  13 
Id.  153;  Fo^er  v.  Sirdder,  4  Id.  450;  Dix  v.  (7o66,Id.  508;  Jcvm 
V.  Wiiier,  13  Id.  304;  Holmes  v.  Bemsen,  4  Johns.  Ch.  460  [8 
Am.  Dec.  681];  Muir  v.  Schenck,  3  Hill  (N.  T.),  228  [38  Am. 
Dec.  633];  ClodfeUer  v.  Cox,  1  Sneed,  330  [60  Am,  Dec.  167]. 

Under  a  law  and  system  of  garnishment,  this  is  the  only  rule 
which  will  fully  protect  the  rights  of  all  parties,  and  save  gar- 
nishees from  being  involved  in  suits  and  expenses  to  which  the 
honest  ought  not  to  be  made  subject;  and  this  rule  is  intelligible, 
easy,  and  practicable,  determining  the  respective  rights  at  an  early 
period,  instead  of  allowing  the  questions  relating  to  them  to  ex- 
tend indefinitely  into  an  uncertain  future.  In  the  case  at  bar,  it 
is  not  asserted  that  the  plaintiff  gave  notice  of  the  assignment  to 
the  company  before  judgment  was  rendered  against  it.  This 
judgment  must  be  held  as  final.  It  would  seem  unjust  to  hold 
the  garnishee  still  liable  to  the  assignee,  and  compel  him  to  go 
into  chancery,  or  ta  resort  to  any  other  legal  proceeding,  to  pro- 
tect himself  against  that  judgment,  in  relation  to  which  he  has 
been  in  no  fault.  A  notice  &om  the  assignee  would  have  saved 
her  debt,  and  at  the  same  time  protected  the  company. 

The  judgment  must  be  reversed,  and  ^procedendo  issue. 

WmoBT,  C.  J.,  concurred. 

DxBTOB  IS  NOT  AmoTfiD  BT  AsaiaKKur^  ov  HiB  Gbsditdb's  Cladc 
oatil  he  hu  notioe  thereof:  See  8mUh  ▼.  Ewer,  60  Am.  Dec  73;  OauUagker 
V.  OaldtoeU,  Id.  85,  note  87»  where  other  oases  are  oolleoted;  ClodfeUer  v. 
Chx,  Id.  157,  note  160.  The  assignee  of  a  debt  should  give  notioe  to  a  gar- 
nishee of  the  assignment  in  time  to  enable  the  latter  to  ahow  snoh  assignment 
in  his  anawer,  or  at  least  before  Judgment  agfunst  liim.  If  the  assignee  fails 
to  do  this,  and  judgment  is  rendered  against  the  garnishee,  such  judgment 
will  bo  a  bar  to  any  subsequent  suit  on  the  debt:  Seeven  v.  Wood,  12  Iowa, 
800;  Tocum  y.  WhUe,  36  Id.  290;  WigwaU  ▼.  Unum  Coal  Af  M.  Co.,  87  Id. 
180^  all  citing  the  principal  case. 

Iv  QABmsREB  HAVB  NonoB  BBVORB  Answbb,  and  negleot  to  show  it  in  d^ 
he  cannot  redst  a  subsequent  claim  of  the  assignee;  and  having  shown  iV 
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Keoamiot  be  dbaiged  m  gHcniihee:  AUimm  t.  Airretf;  10  Iow%  283;  MePhaU 
▼•  HyaUf  29  Id.  141,  both  citing  the  prinoipftl  oaae;  and  see  Bieharda  ▼.  Origga^ 
67  Am.  Deo.  240,  note  242.  The  rights  of  the  holder  of  a  ptomiaeory  note,  who 
received  the  note  before  garnishment,  are  not  affected  thereby:  Fowler  v. 
Doyh^  12  Id.  536,  citing  the  principal  case.  Bights  of  gainishees  are  to  be 
canfnlly  protected:  Burton  v.  Warren,  11  Id.  169,  citing  the  principal  case. 

Rights  ov  Garnishee:  See  WM  y.  MHUr^  57  Am.  Dec.  189,  note  191, 
where  other  cases  are  collected:  SiehartU  ▼.  Griggs^  Id.  240. 

AflSioNMENT  or  Insubauce  Poucy:  See  New  York  etc  Ins,  Co.  y.  FUuk, 
50  Am.  Dec.  742,  note  747,  where  the  sabject  is  discussed  at  length.  The 
assignment  of  a  policy  of  insorance  after  loss  is  equivalent  to  the  assignment  of 
the  debt  created  and  matured  by  the  loss:  CarUr  v.  Humboldt  etc.  Ins,  Co., 
12  Iowa,  citing  the  principal  case. 

The  principal  case  is  cited  in  StevcM  ▼.  Pugh^  12  Iowa,  432,  to  the  point 
that  if  A.  is  indebted  to  K  on  a  promissory  note  overdue,  C.,  in  a  sait  against 
B.,  may  garnish  A.,  and  hold  him  liable  if  the  note  was  assigned  between  the 
MTvice  of  the  garnishment  and  the  answer,  and  A.  had  knowledge  of  the  fact. 


Ghaeless  v.  Lambebsoit. 

[1  Iowa,  488.] 

T6  GOAHTITUTE  HOMESTEAD,  VNDEB  lOWA  ACT  07  1849  EZEMPTIHO  HOME- 
STEAD from  forced  sale,  there  must  have  been  both  ownership  and  oooupa- 
tion  of  the  premises  during  the  ezistenoe  of  that  law. 

OocxTPATioif  Required  to  Constitute  Homestead  must  be  something  more 
than  a  conatmctive  possession,  or  than  such  possession  as  arises  when  land 
is  ooltivEted,  or  is  being  fenced  and  improved.  The  premises  become 
a  hometsead  when  they  are  used  for  the  purpose  designed  by  the  law, 
that  is,  as  a  home  for  the  family,  and  not  before. 

IsTiHTioN  ov  Owner  op  Land  to  Make  It  his  Homestead,  formed 
while  the  homestead  act  of  1849  was  in  force,  and  carried  into  effect  by 
moving  on  to  the  premises  after  the  repeal  of  that  act,  is  not  sufficient  to 
exempt  the  property  as  a  homestead. 

WmUiS  Statutes  Orahtino  Exemptions  should  be  so  Oonbibued  as  to 
oany  out  the  liberal  and  benevolent  policy  of  the  legislatare,  parties 
claiming  their  benefits  must  bring  themselves  at  lesat  within  the  spirit 
of  their  provisions. 

Code  op  Iowa  Went  into  Eppect  on  July  1,  1851,  and  not  at  the  date 
of  its  passage  and  approval;  and  the  words  "prior  to  the  passage  of 
this  law,"  employed  in  section  1249,  are  in  effect  the  same  as  if  the  word 
"heretofore  "had  been  used,  and  either  expression  must  relate  to  the 
time  of  taking  effect,  and  not  to  the  time  of  passage. 

AoKioN  to  recover  a  lot  in  the  city  of  Eeoknk.  The  defend- 
ant  bought  the  lot  in  1848.  It  remained  vacant  nntil  the  spring 
of  1861,  when  he  commenoed  to  build  a  house  on  it,  intending 
to  make  it  hia  home.  On  the  seventh  of  July,  1861,  he  moved 
iaio  the  honae*    In  the  early  part  of  May,  1862,  the  plaintiflf 
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leoorered  a  judgment  against  the  defendant,  on  which  ezeoa- 
tion  issued,  under  whioh  there  ¥ras  a  sale  of  the  premises  at 
which  the  plaintiffs  became  the  purchasers.  They  obtained  a 
flheriff 's  deed  in  1853.     Other  facts  appear  from  the  opinion. 

Clogged  and  Dixon^  for  the  appellants. 
Mo9s  and  MdrahdU,  for  the  appellee. 

By  Court,  Wrtght,  0.  J.  Several  errors  axe  assigned,  upon 
which  we  are  asked  to  reverse  this  judgment;  but  they  all  in- 
Tolve  the  construction  of  the  homestead  act  of  1849,  and  so 
much  of  the  code  as  relates  to  the  same  subject. 

The  first  section  of  the  act  of  the  fifteenth  of  January,  1849, 
entitled  "An  act  to  exempt  a  homestead  from  forced  sale,"  pro- 
vides as  follows:  '*  That  a  homestead  consisting  of  any  quantity 
of  land  not  exceeding  forty  acres,  used  for  agricultural  pur- 
poses, and  the  dwelling-house  thereon,  and  its  appurtenances, 
to  be  selected  by  the  owner  thereof,  and  not  included  in  any 
recorded  town  plat  or  city  or  village;  or  instead  thereof,  at  the 
option  of  the  owner,  a  quantiiy  of  land  not  exceeding  in 
•mount  one  fourth  of  an  acre,  being  within  a  recorded  town 
plat  or  city  or  village,  and  the  dwelling-house  thereon,  and  its 
appurtenances,  owned  and  occupied  by  any  resident  of  the 
state,  shall  not  be  subject  to  forced  sale  on  execution,  or  any 
other  final  process  from  a  court,  for  any  debt  or  liability  con- 
tracted after  the  fourth  day  of  July  in  the  year  1849;  provided, 
that  the  value  of  such  exempted  homestead  or  town  lot  and 
dwelling  thereon  shall  in  no  case  exceed  the  sum  of  five  hun- 
dred dollars."  . 

The  first  question  for  our  determination  is,  whether  the 
property  was  exempt  from  execution  under  the  above-recited 
statute.  In  order  to  be  so  exempt,  the  contract  must  have 
been  made  after  the  fourth  of  July,  1849.  It  was  so  made,  and 
therefore,  so  far  the  property  was  not  liable.  By  the  law,  the 
extent  of  it  is  also  limited;  but  as  it  is  not  pretended  that  the 
lot  in  controversy  exceeded  the  quantity  allowed,  no  question 
arises  on  that  part  of  the  law.  The  homestead  must  also  be 
"owned  and  occupied;"  and  here  is  the  point  of  controversy 
between  the  parties.  The  plaintiff  claims  that  the  homestead 
must  have  been  owned  and  occupied  at  the  time  of  the  wn^lriiig 
of  the  contract,  and  that  ownership  at  the  time  and  subsequent 
occupancy  will  not  exempt  it;  but  that  if  this  is  not  true,  there 
must,  at  least,  have  been  the  concurrence  of  both  before  the 
code  took  effect,  and  the  law  of  1849  became  inoperative.    Hm 
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defendant  olaims  that  the  contract,  being  made  nnder  the  law 
of  1849,  entitled  him  to  claim  the  exemption,  without  zeferenoe 
to  the  time  of  occupation,  proyided  he  so  occupied  the  prem- 
iaea  at  the  time  of  judgment,  le^y,  or  eitiier.  Taking  it  for 
granted,  for  the  present,  that  there  was  no  occupation  until  the 
defendant  moTcd  into  the  premises  on  the  seventh  of  July, 
1851,  had  he  acquired  a  homestead  so  as  to  claim  it  as  exempt 
under  the  law  of  1849?  And  this  question  we  feel  constrained 
to  answer  in  the  negatiye.  To  constitute  a  homestead,  there 
must  have  been,  in  our  opinion,  not  only  ownership,  but  occu- 
pation, both  concurring,  during  the  existence  of  that  law. 

The  first  law  of  our  state  (then  territory)  that  looked  to  the 
qualified  exemption  of  a  homestead  was  passed  January  26, 
1839.  By  that  law  the  homestead  is  spoken  of  as  "  the  messuage, 
lands,  or  tenements  on  which  such  d^endant  Or  defendants  may 
be  chiefly  situated."  This  qualified  exemption  was  continued 
by  the  law  of  1843,  that  statute  having  the  same  descriptive  lan- 
guage as  above  quoted  from  the  law  of  1839.  These  were  suo- 
ceeded  by  the  law  of  1849.  It  will  be  observed  that  the  statute  of 
1839,  followed  by  the  law  of  1843,  contemplates  occupation — ^the 
being  '*  chiefly  situated  "  on  the  land — as  essential  to  give  the 
party  the  qualified  exemption.  Under  the  law  of  1849,  how- 
ever, the  word  **  occupied  "  is  substituted  for  the  words  **  chiefly 
situated,"  and  in  legal  acceptation  may  be  regarded  as  alike  re- 
strictive. By  the  code,  it  must ''  embrace  the  house  used  as  a 
home."  Occupation,  then,  whether  spoken  of  as  the  lands 
where  defendant  is  "  chiefly  situated,"  or  as  "  the  house  used 
as  a  home,"  would  appear  to  have  been,  by  all  our  legisla- 
tion on  this  subject,  essential  to  constitute  a  homestead.  With 
the  policy  of  the  requirement  we  have  nothing  to  do,  such  con- 
siderations being  addressed  alone  to  the  law-making  power.  If 
we  hadf  we  can  see  many  and  controlling  reasons  for  it.  The 
law  is  based  upon  the  idea  that  as  a  matter  of  public  policy,  for 
the  promotion  of  the  property  of  the  state,  and  to  render  ind^ 
pendent  and  above  want  each  citizen  of  the  government,  it  is 
proper  he  should  have  a  home — a  homestead — ^where  his  family 
may  be  sheltered,  and  live  beyond  the  reach  of  financial  mis- 
fortune, and  the  demands  of  creditors  who  have  given  credit 
under  such  law.  If  such  house  is  not  to  be  occupied,  and  need 
not  be,  in  order  to  give  the  exemption,  then  the  reason  of  the 
law  entirely  ceases.  That  he  may  claim  as  exempt  lands  and 
houses,  and  yet  not  occupy  them  as  a  home,  will  not  do,  because 
the  reason  of  their  exemption  is  that  he  may  have  such  as  he 
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has  selected  by  reBidenoe,  and  what  are  regarded  as  neoeeaarj 
for  the  happiness  and  well-being  of  the  family.  To  say  that  he 
owns  the  land,  and  designs  in  time  to  build  his  residence  thereon, 
will  not  do;  for  this  would  be  to  leaye  that  indefinite  and  un- 
certain which,  by  requiring  occupation,  becomes  definite;  and 
would  also  enable  a  party  to  claim  an  exemption  based  upon  an 
intention  to  build,  which  may  never  become  consummated,  to 
say  nothing  of  the  frauds  that  might  thus  be  perpetrated  upon 
creditors,  and  eyen  a  forcible  impairing  of  contracts  made. 

It  is  claimed,  however,  that  while  the  defendant  did  not  take 
actual  possession  of  the  premises  until  July  7, 1851,  yet  as  he 
commenced  improving  the  premises  in  the  spring  previous,  and 
continued  such  improvements  up  to  the  time  of  moving  into  the 
house,  that  therefore  he  occupied  them,  within  the  meaning  of 
the  law,  from  the  time  of  the  commencement  of  such  improve- 
ment. What  we  have  already  said,  however,  sufficiently  indi- 
cates that  we  could  not  so  hold.  By  **  occupied,"  as  here  used, 
we  think  is  meant  something  more  than  what  is  known  in  law 
as  a  constructive  possession,  as  contradistinguished  from  actual 
possession.  The  owner  of  the  fee  is  said  to  be  possessed  of  it, 
though  he  may  never  have  occupied  it  or  made  improvements 
thereon.  This,  in  the  absence  of  actual  possession,  is  the  pos- 
session which  all  have  of  their  lands.  We  think  it  also  means 
more  than  such  possession  as  arises  where  land  is  cultivated, 
or  being  fenced  and  improved.  And  without  seeking  elsewhere, 
we  think  the  meaning  is  fully  and  correctly  expressed  in  the 
code,  where  it  is  defined  as  **  the  house  used  as  a  home."  To 
be  the  homestead,  it  must  be  **  used,"  and  used  for  the  purpose 
designed  by  the  law,  to  wit,  as  a  home,  a  place  to  abide  in,  a 
place  for  the  family.  When  it  is  thus  used  and  occupied,  it 
becomes  the  homestead,  and  not  before.  To  hold  otherwise 
would  be  to  enable  parties  to  build  houses  professedly  to  be 
used  as  a  homestead,  and  when  levied  upon  to  satisfy  their 
debts  before  occupation,  give  them  the  privilege  of  exemption, 
when  in  fact  they  might  afterwards  convert  them  to  other  uses, 
and  thus  make  the  law  an  instrument  of  fraud  instead  of  pro- 
tection. It  may  be  said,  however,  that  in  this  case  the  intention 
formed  in  the  spring  of  1851  was  actually  carried  out  by  moving 
into  the  house  in  July  afterwards,  and  that  before  judgment. 
This  is  true,  but  at  that  time  the  law  of  1849  was  repealed. 
There  was  ownership,  but  not  occupation  under  that  law,  and 
if  the  exemption  is  to  be  claimed  by  virtue  of  it,  we  think  that 
both  should  concur.    To  illustrate:  suppose  that  a  judgment 
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had  been  obtained  on  tho  contiact  before  the  taking  e£BBot  of 
the  code,  and  execution  had  issued  thexeon,  can  there  be  anj 
doubt  but  this  property  would  haye  been  liable  ?  It  appears  to 
us  clearly  not.  The  language  of  the  law  is  clear.  It  is  that  a 
homestead,  consisting  of  a  certain  quantity  of  land,  and  the 
dwelling-house  thereon,  and  its  appurtenances,  owned  and  oc- 
cupied, shall  not  be  subject  to  forced  sale.  How  could  an  officer 
under  such  an  execution,  or  a  purchaser  at  such  sale,  know 
what  the  owner  designed  in  the  future  to  do  with  reference  to 
its  occupation?  The  law  did  not  compel  him  to  have  such 
homestead,  and  it  was  not,  therefore,  so  far  a  legal  duty  that 
they  could  judge  in  advance,  or  would  be  bound  to  know  that 
he  would  appropriate  it  to  that  purpose. 

If,  then,  it  would  not  be  exempt  if  so  levied  upon  during  the 
existence  of  the  law  of  1849,  does  it  change  the  rule  when  it  is 
levied  upon  afterwards,  and  after  occupation?  And  here  it  is 
proper  to  remark  that  the  property  was  previously  liable  to  the 
execution,  unless  exempted  by  positive  enactment.  By  this,  we 
mean  that,  without  some  special  statute  making  the  exemption, 
all  of  the  prox>erty  of  the  debtor  becomes  subject  to  levy.  And 
while  these  statutes  should  receive  such  construction  as  to  cany 
out  the  liberal  and  benevolent  policy  of  the  legislature,  yet  it  is 
apprehended  that  parties  must  bring  themselves  within  their 
provisions,  at  least  in  spirit,  before  they  can  claim  exemption 
under  them.  If  the  law  of  1849  required  occupation  as  well  as 
ownership,  in  order  to  constitute  the  homestead  and  entitle  the 
party  to  exemption,  and  if  it  is  only  by  virtue  of  some  such  pos- 
itive law  that  he  could  claim  exemption,  it  would  appear  to  fol- 
low, as  a  very  clear  consequence,  that  if  he  had  not  such  home- 
stead under  the  law,  he  cannot  claim  the  benefit  of  the  law. 
TJntD  he  was  in  a  situation  to  be  protected  by  the  law,  no  right 
had  accrued  or  become  vested;  and  when  the  law  was  repealed, 
he  stood  just  as  he  would  though  the  law  had  never  been  en- 
acted. 

The  law,  then,  having  been  repealed  before  the  right  became 
perfect,  we  next  come  to  inquire  whether  the  code  can  assist 
the  defendant's  claim,  as  is  insisted  in  the  argument.  By  the 
code,  section  1249,  it  is  provided  that  **  it  [the  homestead]  may 
also  be  sold  on  execution  for  debts  contracted  prior  to  the  pas- 
sage of  this  law,  or  prior  to  the  purchase  of  such  homestead,'* 
etc.  Now,  if  the  defendant  had  perfected  his  homestead  under 
the  law  of  1849,  the  question  would  have  been  entirely  different 
from  the  one  here  presented.    In  such  case,  it  might  be  claimed 


462  Chabless  v.  Lambebson.  \1ow% 

that  the  law  of  1849  entered  into  and  became  a  part  of  the  con- 
tract, and  that  the  homestead  perfected  under  it  could  not  be 
made  subject  by  the  subsequent  law  relating  to  antecedent  con- 
tracts: See  Bridgman  y.  WilciU,  4  G.  Greene,  563;  but  if  not 
perfected,  then  no  right  had  become  Tested  or  secured,  and  it 
might  well  be  provided  that  the  law  should  have  a  prospective, 
and  not  a  retrospective,  operation.   And  it  will  also  be  observed 
that  the  question  does  not  arise  whether  the  legislature  would 
have  the  power  to  exempt  the  homestead  from  antecedent  con- 
tracts; for  the  language  is  express  that  it  ia  liable  for  such 
debts.     We  think,  therefore,  that  the  code  cannot  aid  the  de- 
fendant, unless  another  position  assumed  by  him  is  true;  and 
that  is  this:  that  the  code  having  been  passed  or  approved  Feb- 
ruary 5, 1851,  and  this  contract  having  been  made  in  April  af- 
terwards, it  was  not  a  debt  contracted  prior  to  the  passage  of 
the  law,  but  subsequent  thereto;  and  therefore  the  property  is 
exempt  under  the  code.    But  this  position  is  certainly  unten- 
able.   The  constitution  provides  that  **  no  law  of  a  public  na- 
ture shall  take  effect  until  the  same  shall  be  published  and  cir- 
culated in  the  several  counties  of  this  state  by  authority."    In 
accordance  with  this  provision,  and  to  carry  it  out,  the  general 
assembly  that  adopted  the  code  made  a  general  provision  as  to 
when  laws  should  take  effect  after  publication  and  circulation, 
and  when  the  code  should  take  effect.    Accordingly,  we  know 
that  the  code  took  effect  on  the  first  day  of  July,  1851;  and  by 
section  85  of  the  code,  '*  the  terms  'heretofore'  and  '  hereafter,' 
as  used  in  the  code,  have  relation  to  the  time  when  this  statute 
takes  effect."    To  say  that  section  1249  took  effect  from  its  pas- 
sage would  be  to  violate  an  express  provision  of  the  organic  law, 
as  well  as  the  code  itself.   Had  it  never  been  published  and  cir- 
culated, it  would  have  been  no  more  the  law  of  the  land  than  if 
it  had  never  been  passed;  neither  was  it  the  law,  so  as  to  effect 
the  rights  and  property  of  parties,  until  it  was  so  published. 
The  words ''prior  to  the  passage,"  we  think,  amount  to  the 
same  thing  as  if  the  legislature  had  used  the  word  "  heretofore," 
and  either  must  relate  to  the  time  of  taking  effect,  and  not  to 
the  time  of  passage.    To  our  minds,  it  would  be  a  most  dan- 
gerous doctrine  to  say  that  parties  should  be  affected  by  a  law» 
and  that  rights  could  grow  up  or  become  impaired  by  it,  before 
it  was  published  and  circulated,  to  impart  knowledge  of  its  pro- 
visions.   This  was  never  intended,  and  the  conclusion  is  not 
warranted  by  the  letter,  the  spirit,  nor  the  context. 
Theee  views  dispose  of  this  case,  without  examining  the  othai 
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Bomerous  points  made.  To  say,  according  to  the  instructions 
of  the  court  below^  that  if  there  was  occupation  of  the  premises 
after  the  repeal  of  the  law,  and  before  judgment  and  levy,  they 
would  be  exempt,  we  cannot  think  would  be  correct;  for  by  that 
rule  the  defendant  might  own  the  property  under  the  law  of 
1849,  and  if  he  could,  one  day  after  its  repeal,  perfect  his  homi^ 
stead  by  occupying  it  before  judgment,  so  he  could  fiye  years 
after  the  repeal;  and  if  occupation  is  essential  to  constitute  tbs 
light  to  claim  it  as  exempt,  then  we  cannot  see  how  that  right 
ean  be  perfected,  after  the  law  has  been  repealed,  which  was  im- 
perfect at  the  time  of  the  repeal.  This  right  was  inchoate  and 
contingent,  and  before  perfected,  the  law  which  extended  the 
privilege  or  gave  the  right  contingently  was  repealed;  and 
whatever  was  not  then  perfected  would  not  be  assisted  by  ths 
subsequent  doing  of  those  things  which  were  necessary  to  con- 
fer the  perfect  right.  While  we  do  not  say  that  there  must  have 
been  ownership  and  occupation,  or  either,  at  the  time  the  contraet 
was  made,  yet  we  think  there  must  have  been  both  before  tbs 
tg  effect  of  the  code. 
Judgment  reversed  and  cause  remanded. 


Actual  Usx  and  Occupation  abb  Nbgbsbabt  to  CtowrrrruTB  Homistbaiiv 
IR  Iowa:  Need  v.  Coe,  35  Iowa,  409,  citing  the  prindpal  case.  The  horn*- 
slead  character  does  not  attach  to  property  nntil  it  it  actually  occnpied  and 
need  9M  a  home:  Christy  v.  Dyer,  14  Id.  440;  ffaU  v.  HeaOp,  16  Id.  452^ 
CampbtU  ▼.  Ayrts,  18  Id.  256,  all  citing  the  principal  case.  Under  the  Iow« 
oode  the  homestead  must  be  used  for  the  purpose  designed  by  the  law,  tha* 
bi  as  a  home,  a  place  to  abide  in,  a  place  for  the  family:  Bhodes  v.  Ji/r- 
CTormldt,  4  Id.  373;  Kurttt  ▼.  Bruseh^  13  Id.  373,  both  citing  the  principal 
case.  A  mere  intention  to  occupy  the  premises,  although  subsequently  csip- 
ried  ont»  is  not  sufficient  to  make  them  a  homestead:  Elaton  v.  JRobiruon,  21 
Id.  211,  dting  the  principal  case. 

EZBHTTION  StaTUTBB  SHOULD  BB  LiBBBALLT  CONSTBUBD:  Davit  V.  Hunnph' 

rey,  22  Iowa,  140,  citing  the  principal  case;  Faven  v.  Otoss,  58  Am.  Dec.  272^ 
note  to  Bockuka  v.  HubbOTs  AdnCn,  45  Id.  252,  where  this  subject  is  di»- 
enssed  at  length;  Carpenter  v.  HerringUm^  37  Id.  239,  note  240,  where  other 
eases  are  collected. 

Statutb  must  bb  Ck>N8TBUBD  TO  SpBAK  from  the  first  day  of  the  sessioa  aA 
which  it  was  passed:  Weeks  y.  Weeke^  47  Am.  Dec.  358.  In  Perkme  v.  Pier- 
JsJRS,  18  Id.  120,  it  was  held  that  public  acts  of  the  general  assembly  tak* 
efiect  from  its  rising,  if  not  otherwiBe  provided.  But  in  Price  v.  Hojiin,  IS 
Mich.  327)  citing  the  principal  case,  it  was  held  that  a  statute  must  be  eoM- 
sidered  as  beginning  to  speak  when  it  takes  effect,  and  not  before. 

Tbb  pbdioipal  0A8B  IS  OTTED  In  the  following  cases  to  the  point  that  Hkm 
word  *'  hereafter,"  used  in  the  code,  has  reference  to  the  time  when  the  coda 
took  effect,  and  not  to  the  date  of  its  passage:  Bennett  v.  Bevard,  6  Iowa,  8% 
Thatcher  v.  Haun^  12  Id.  311;  Davenport  v.  D.  dt  St.  P.  R.  Co.,  37  Id.  62St 


464  BsAK  V.  Bbigckl  Uowm^ 

BfiAK  V.  Bbiggs. 

(1  lOITA,  488.] 

GiBniiouLTS  OF  Dbfosix  18  KsooTiABLB  Ihssbuxxht  whtn  it  is  inad» 

payable  to  the  depositor  or  hia  order  at  a  specified  time  alter  date»  with 

interest. 
Pates  of  Ckrtifioate  of  Dxfosit,  Who  Tbavsfxbs  It  sr  Blavx  !>• 

DOBSBMSifT,  is  liable  on  hU  indorsement. 
Blank  Ikdorsbmkkt  Cbxates  Same  Lzabiutt  fbom  iHDOBan  to  indorsee 

as  if  it  was  fnlL 

AonoN  on  the  following  inBtroment:  '*  Oeriifloate.  Tllinois 
Phodniz  Bank.  Chicago,  September  22,  1854.  Briggs  and 
Felthouser  have  deposited  in  this  bank  fonr  bundled  and  sixty- 
two  dollars  and  fifty  cents,  to  the  order  of  themselyea,  payable 
two  months  after  date,  payable  to  their  order,  on  retom  of  this 
certificate,  at  interest  at  six  per  cent.  $462.60.  M.  Boe  &  Go., 
cashier."  The  plaintiff  in  his  petition  alleged  that  this  certifi- 
cate was,  before  it  became  due,  for  value,  transferred  to  him  by 
the  defendants  by  a  blank  indorsement;  that  at  maturity  it  was 
presented  for  payment  at  said  Phoenix  Bank;  that  payment  was 
refused,  and  the  same  was  protested,  and  the  defendants  duly 
notified.  The  defendants  demurred,  on  the  grounds  stated  in 
the  opinion,  and  the  court  sustained  their  demurrer  and  dis- 
missed the  suit. 

Wiltse  and  Blatcldy^  for  the  appellant. 
Benjamin  M.  Samuels^  for  the  appellees. 

By  Court,  Wbiqht,  C.  J.  Two  questions  are  presented  fttt 
our  consideration:  1.  Is  this  instrument  negotiable?  2.  Are 
defendants  liable  on  their  blank  indorsement?  And  both  these 
questions  must  be  answered  in  the  affixmatiTie. 

We  are  aware  that  the  authorities  are  conflicting  as  to  the 
negotiable  character  of  such  instruments.  In  the  case  of  PaUer^ 
9on  Y.  Paindexter,  6  Watts  &  S.  227  [40  Am.  Dec.  664],  it  waa 
decided  that  an  instrument  very  similar  in  its  phraseology  to  the 
one  under  consideration  was  not  negotiable.  In  Kilgore  t. 
Bulfsleyf  14  Conn.  863,  the  instrument  declared  upon  was  in 
the  following  form: 

*'  $10,608.76.  Ghxlsba  Babx,  July  6, 1889. 

"  I  do  hereby  certify  that  David  E.  Wheeler,  Bobert  Q.  Itsy- 
lor,  and  Noah  Bulkley,  have  deposited  in  this  bank  the  sum  of 
ten  thousand  six  hundred  and  eight  dollars  and  seventy-five 
cents,  payable  on  the  first  day  of  December  next,  to  their  order, 
and  on  the  return  of  this  certificate. 

''  D.  E.  Whsxlbb,  Preeidenf. 
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And  ihiB  was  held  to  be  a  bill  of  exehange,  impoeing  on  the 

parties  the  ordinary  liabilities  attached  to  that  kind  of  paper. 

In  Bank  of  Orleans  y.  Merrill,  2  Hill  (N.  T.),  296,  a  certificate 
of  deposit  made  by  an  association  payable  to  the  order  of  a  par- 
ticular- person,  at  a  specified  time,  with  interest,  was  held  to  be 
in  effect  a  negotiable  promissoiynote.  In  determining  between 
the  conflicting  authorities,  in  the  language  of  the  note  to  Overton 
▼.  Tyler,  1  Am.  Lead.  Gas.  812,  note,  the  test  perhaps  consists  in 
the  inquiry,  whether  the  transaction  is  a  deposit,  or  an  imme- 
^diate  debt,  and  engagement  to  pay.  Applying  this  test,  what  is 
there  in  this  instrument  to  make  it  a  mere  deposit  in  the  nature 
of  a  bailment?  We  can  see  nothing.  But  on  the  other  hand,  it 
has  all  the  requisites  of  a  negotiable  promissory  note.  It  is  con- 
oeded  to  have  words  of  negotiability,  in  being  made  payable  "  to 
the  order  of  themselves  "  and  **  to  their  order: "  Story  on  Prom. 
Notes,  sec.  8.  Then,  again,  it  is  a  written  instrument,  for  the 
payment  of  a  fixed  amount  in  money  absolutely,  and  subject  to 
no  contingency,  at  a  certain  time,  and  it  is  conclusively  certain 
who  is  to  pay  and  be  paid.  These  requisites  make  a  good  prom- 
issoiy  note,  provided  there  is  also  what  amounts  in  l^gal  efibet 
to  a  promise  to  pay:  Story  on  Prom.  Notes,  sees.  11  et  seq. 
For  this  purpose  no  particular  form  of  words  is  necessaxy,  nor 
need  there  be  a  promise  in  express  htnguage;  but  it  is  sufScient 
if  an  undertaking  to  pay  is  implied  on  the  face  of  the  note: 
Overton  v.  Tyler,  1  Am.  Lead.  Gas.  312,  note.  And  so  an  order 
or  promise  to  deliver  a  certain  sum  of  money  to  A.,  or  to  be 
-accountable  or  responsible  to  A.  for  a  certain  sum  of  money,  or 
that  A.  shall  receive  it  from  the  maker,  is  a  good  promissory 
note:  Story  on  Prom.  Notes,  sec.  12. 

The  usual  express  words  ''  I  promise  to  pay,"  etc.,  it  is  true, 
are  not  contained  in  this  instrument,  but  an  undertaking  to  pay 
is  clearly  implied  as  contradistingnished  from  a  mere  acknowl- 
edgment of  a  deposit,  in  the  nature  of  a  bailment.  That  the 
Bom  is  stipulated  to  draw  interest  almost  neoeesarily  excludes 
the  conclusion  that  it  was  a  bailment  or  simple  deposit.  Then, 
as  to  the  promise,  aside  from  the  whole  tenor  of  the  instrument, 
we  have  the  word  **  payable,''  used  in  two  oonnections  relating 
to  the  time  of  payment,  as  also  to  whose  order  the  money  was 
to  be  paid.  It  is  not  said  that  this  money  is  returnable,  which 
might  imply  an  acknowledgment  of  a  deposit  or  indebtment, 
but  that  a  certain  sum  is  payable.  So  also  the  use  of  the  nego- 
tiable words  "  to  their  order,*'  or  **  order,"  may  well  have  effect 
in  determining  the  character  of  the  undertaking  or  engagement, 
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and  asBist  ns  in  oonolnding  that  ibis  was  a  promisBOiy  note  in 
legal  effect.  And  again:  oompaxe  this  instrument  with  the  foU 
lowing,  which  haye  been  held  to  be  promiesoiy  notes:  ''  Due  E« 
&  E.  three  hundred  and  twenty-fiTC  dollars,  payable  on  de« 
mand,  October  20, 1821:''  KmbdU  y.  HimHngUm,  10  Wend.  675 
[25  Am.  Dec.  590];  '*Due  J.  J.  F.  two  hundred  dollars,  bor- 
rowed October  21, 1886:'*  Cummings  y.  Freeman,  2  Humph.  143; 
"  Good  to  B.  0.  or  order  for  thirty  dollars  borrowed  money:" 
Dranldin  y.  Mxrch,  6  N.  H.  864  [25  Am.  Dec.  462];  and  see 
Fleming  y.  Surge,  6  Ala.  878;  Harrow  y.  Ditgan,  6  Dana,  841. 

We  conclude,  therefore,  that  the  rule  recognized  in  the  case  of 
KUgore  y.  BuUdey,  14  Conn.  862,  and  like  authorities,  is  the  safer 
and  better  one,  and  that  thereunder  defendants  are  liable  on 
this  instrument  in  this  action,  to  say  nothing  of  their  liability 
as  immediate  indorsers,  if  it  was  not  negotiable. 

On  the  second  point,  in  yiew  of  the  aboye,  we  need  hardly  saj 
that  the  blank  indorsement  creates  the  same  liability  from  the 
indorser  to  the  indorsee  as  if  it  was  full;  giying  the  holder  full 
power  to  demand  payment,  or  to  make  it  payable  at  his  pleasure^ 
to  himself,  or  to  any  other  person  on  his  order.  This  is  well 
settled  upon  principle  and  authority:  Story  on  Prom.  Notes, 
sec.  188. 

Judgment  reyersed. 

CiBizvnuTB  OT  Deposit  is  NsoonABLB  SaomuTT:  Sea  Wdbm^.Admmi^ 
00  Am.  Deo.  579,  note  581,  where  other  oaeee  are  ooUected. 

BLAinL  iNDOBaxMiNT  Vbsts  Titlb  IK  HoLDKB:  ^^BtetUng  y. Bender, 44 
AxD.  Dea  539,  note  540,  where  other  caaee  are  ooUeoted.  A  blank  indorae- 
ment  creates  the  same  liability  aa  if  It  waa  foU:  Harri&on  y,AfeKim,  18  Iow% 
487»  dting  the  pdnoipal 
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[1  I6WA.  066.] 

Iv  AonoK  OK  JunoMiKT  OT  Sister  State,  DsnumAKT  mat  Dikt  Av« 
THOBITT  OF  Attobnet  who  appeared  for  him  in  the  origiiial  action. 

TtLAVBCfsan  should  be  Made  bt  Takiko  Bboobd  or  Pbocebdikos  of  the 
oonrt  at  a  badB,  and  Incorporating  therein  each  paper  filed,  in  iti  proper 
place  and  date.  It  ehoald  not  oonaist  of  merely  naked  copiee  of  PH^en, 
bat  shonld  oontain  snfficient  explanation  by  the  clerk  to  ehow  their  order, 
dates,  and  connection. 

Ik  Plbadiko  ukdeb  €k>DE,  AysBMEKT  of  Facts  CtoKSTiTUTiKO  Oaitbb  of 
AonoK  or  defense  ehonld  be  nmple  and  oondae,  and  without  repetitkMi 
or  prolixity. 

Where  Vabious  Causes  of  Aohok  abe  Ukited  m  Oxb  Pbotiok,  thcf 
■honld  be  separately  and  distinctly  stated. 


Dec  1866.]  Baltzell  t;.  Nosleb.  467 

Afpbal  from  {he  Ifaxion  dirtriot  ooort.    The  opinion  states 
the 


Ecutman  and  Bice,  ior  the  appellant. 
Knapp  and  Caldwell^  for  the  appellees. 

By  Court,  Woodwibd,  J.  This  action  was  teynght  on  a  judg- 
ment reooyered  in  Indiana,  which  was  rendered  on  confession  bj 
one  Edward  W.  MoGbnghey,  by  yirtue  of  a  warrant  of  attorney. 
The  record  is  in  great  confusion,  and  it  is  difficult  to  asoertiiin 
the  true  state  of  the  case.  One  thing,  howcTer,  appears,  which 
is  the  only  one  which  we  will  attempt  to  decide.  The  defendant 
denies  the  authority  of  McOaughey  to  appear  and  confess* 
Among  the  papers  there  is  no  denial  of  this  matter,  but  there  is 
a  demurrer  to  it,  and  the  demurrer  is  sustained.  The  connection 
between  this  answer  and  this  demurrer  is  shown  by  the  matter 
of  them. 

These  pleadings  raise  the  question,  whether  the  defendant 
may  deny  the  authority  of  the  attorney  who  appeared  for  him  in 
the  action  in  Indiana.  We  belieye  he  may.  The  subject  of 
pleading  to  judgments  recovered  in  sister  states,  of  what  state- 
ments in  the  record  may  be  denied,  and  similar  questions,  have 
undergone  much  discussion  in  the  following  cases :  Qreen  y.  &ir- 
mievUo,  1  Pet.  G.  C.  74;  MUh  y.  Duryee,  7  Oranoh,  481;  BissOl  y. 
BHggs,  9  Mass.  462  [6  Am.  Dec.  88];  Field  y.  OMs,  1  Pet.  0.  O. 
155;  Eampton  y.  McCannel^  8  Wheat  234;  BenUm  y.  Bvrgoi^  10 
Serg.  &  B.  240;  Borden  y.  FUch,  15  Johns.  121  [8  Am.  Dec.  225]; 
Andreufs  y.  Mmtgamery,  19  Id.  162  [10  Am.  Dec.  218];  Ball 
y.  WiUiamSy  6  Pick.  232  [17  Am.  Dec.  356];  ffarrod  y.  BarreUo, 
1  Hall,  165;  NeweU  y.  NewUm,  10  Pick.  472;  Starbuck  y .  Murray, 
5  Wend.  148  [21  Am.  Dec.  172];  Shumway  r.  StiUman,  6  Id. 
447;  S.  0.,  4  Cow.  292  [15  Am.  Dec.  874];  AldrichY.  Kinney,  4 
Conn.  880  [10  Am.  Dec.  151];  Welch  y.  Sykes,  8  Gilm.  198  [44 
Am.  Dec.  689];  Ewer  y.  Otffin,  1  Cush.  24  [48  Am.  Dec.  587]; 
Dimich  y.  Brooks,  21  Yt.  569,  580;  Jaoquette  y.  Eugunon,  2  Mo- 
Lean,  129;  Idnooln  y.  Tower,  Id.  473;  WeeterweiLi  y.  Lewis,  Id. 
511;  see  also,  as  cases  referred  to,  Kimmd  r,  ShtUU,  Breese,  169; 
Spencer  y.  Brockway,  1  Ohio,  259  [13  Am.  Dec.  615];  Eoxie  y. 
Wright,  2  Yt  268-268;  1  Kent's  Com.  260;  Thurber  y.  Black- 
bourne,  1  N.  H.  242;  Clark^a  Adm'r  y.  Day,  2  Leigh,  172; 
PriicheU  y.  Okurk,  8  Harr.  (Del.)  241,  and  4  Id.  280,  same  ease 
reyersed. 

The  question  in  the  case  at  bar,  whether  the  defendant  can 

■ 

deny  the  authorily  of  the  attorney  in  the  former  cause  to  appeal 
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for  him,  is  deoided  in  the  affiimatiTe  in  the  above  eeaee.  iShtcm- 
ioay  Y.  StiUman,  Welch  t.  Syhea,  Aldrinh  y.  Kinney^  and  EiaU  t. 
WiUiam8y  supra^  are  cited  on  the  same  side.  The  proposition 
of  law  on  which  these  cases  proceed  is,  that  the  jurisdiction  of 
tthe  court  over  the  person  may  be  denied.  And  when  the  plead- 
ing arrives  at  sndli  a  point  as  that  in  this  case,  it  beoomes  an 
issue  of  fact. 

This  allegation^  therefoxey  in  the  answer  is  well  pleaded,  and 
the  court  erred  in  sustaining  the  demuirer. 

The  allegations  as  to  the  defendant's  liability,  under  the 
former  judgment,  are  put  in  Tarious  forms,  and* it  may  not  be 
improper  to  make  a  suggestion.  It  is  not  sufficient  to  allege 
that  the  defendant  was  not  a  resident  of  that  state;  nor  that  he 
was  not  within  that  state;  nor  that  he  had  no  notice  of  the  suit; 
nor  that  he  was  not  served  with  process;  he  must  follow  any  or 
.all  of  these  averments  by  one  that  he  did  not  appear;  and  if  the 
;teoord  states  that  he  appeared  by  attorney,  he  must  deny  the 

•  authority  of  the  attorney,  if  the  truth  warrants  him  in  it;  and 
this  is  conceived  to  be  the  eztremiiy  of  denial  of  the  record. 
Whether  he  may  deny  that  he  appeared,  or  that  an  attorney 
appeared,  when  the  record  says  he  did,  is  discussed  in  some  of 
the  later  of  the  above-cited  cases:  See  Hall  v.  WUliams,  Star- 
buck  V.  Murray,  Shwmtoay  v.  SHUman,  Welch  v.  Syhea,  supra. 

On  account  of  the  omission  of  papers,  or  of  the  want  of 
proper  reference  to  them,  or  identification  of  them,  we  cannot 
venture  to  decide  other  questions  in  the  case,  and  we  have 
deemed  it  better  to  determine  the  one  above,  and  put  the  cause 
in  progress  than  to  hold  it  hxmg  up  in  court. 

Wb  feel  justified  in  availing  ourselves  of  the  occasion  pre- 
sented by  this  case  in  making  a  suggestion  in  relation  to  plead- 
ings, and  the  manner  of  preparing  papers  for  this  court.  Many 
attorneys  among  us  are  young  in  the  profession,  and  of  the 
^erks  of  the  courts,  many  have  had  no  experience  and  vexy 
/few  are  lawyers.  In  consequence,  causes  come  to  this  court 
-which  are  difficult  to  adjudicate  on  accoimt  of  the  state  of  the 

*  papers;  and  sometimes,  if  the  court  undertakes  it,  it  is  done 
at  a  haEsrd  of  doing  injustice;  yet  the  court  is  unwilling  to 
send  the  parties  away  because  the  derk  has  prepared  his  tnm- 
Bcript  badly.  The  case  at  bar,  for  instance,  cannot  be  adjudi- 
cated upon  several  questions  which  were  probaUy  raised. 
There  is  both  omission  and  commission,  and  also  want  of  iden- 
tification of  papers.  The  original  answer,  and  one  or  mors 
Mils  of  exception  which  aie  refened  to  in  other  papers,  are 
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omitted.    Serezal  papers  do  not  ahow  to  what  dates  and  stagesk. 
of  the  case  they  belong.    The  transcript  shoold  be  made  8izi>^ 
ilar  to  a  complete  record,  hy  taking  the  record  of  the  proceed-^ 
ings  of  the  court  as  a  basis  and  incorporating  in  that  record 
each  paper  filed  in  its  proper  place  and  date.    The  transcript 
should  not  consist  of  merely  naked  copies  of  papers,  but  should, 
contain  sufficient  explanation  hy  the  dwk  to  show  their  or>^ 
der,  dates,  and  connection.    In  the  present  case,  the  copy  of 
the  record  of  proceedings  is  on  one  paper  by  itself,  and  every 
other  paper  of  the  case  is  copied  separately,  on  distinct  pieces  of' 
paper,  and  these  copies  are  then  attached  together  miscellane* 
ously  without  any  regard  to  the  order  in  which  they  arose. 
Papers  which  belonged  to  a  bill  of  exceptions,  and  were  at^ 
tached  to  it,  and  referred  to  in  it  by  the  letters  A,  B,  C,  etc.,. 
are  copied  and  put  separately  in  the  mass.    In  the  case  of 
some  papers,  we  are  left  to  find  the  date  of  its  coming  into  the 
case  by  the  indorsement  of  filing  on  the  back  of  the  copy,  and. 
sometimes  there  is  nothing  to  show  where  it  belongs  in  the  case. 
In  regard  to  pleadings,  one  or  two  general  remarks  will  not: 
be  considered  improper.    The  practice  in  some  parts  of  the 
state  couTcys  to  the  mind  the  idea  that  we  are  prohibited  by 
the  code  from  any  degree  of  assimilation  to  the  common-law^- 
forms,  and  that  we  must  depart  from  those  as  far  as  possible. 
The  code  abolishes  forms  of  actions,  and  it  requires  but  Tery  few 
new  aTcrments.    But  why  should  not  a  cause  of  action  or  a 
defense  be  laid,  in  its  substance,  Teiy  much  after  its  formeit 
manner?    Can  we  make  them  more  brief,  accurate,  and  compr^^ 
hensiye?    The  ayerment  of  the  facts  constituting  the  cause  of 
action  or  defense  is  still,  and  more  than  eyer  if  possible,  the 
body  and  substance  of  the  pleading.    The  code  contemplates,  it 
is  apprehended,  that  we  should  look  to  these  essential  facts,, 
and  allege  them  simply.    The  greatest  dqiarture,  and  the  one 
producing  the  greatest  confusion  and  doubt,  is  the  practice  of 
alleging  in  the  answers  in  actions  at  law  a  great  yariety  of  eir-- 
cumstances  and  collateral  facts  which  go  to  confuse  the  plead-- 
ing,  and  are  far  from  aiding  in  the  formation  of  the  issue 
These  resemble  answers  in  chancery,  but  are  much  out  of  plaee,^ 
as  they  render  it  moie  difficult  to  ascertain  the  real  issue.    Im 
an  action  at  law,  the  result  is  always  single,  yes  or  no,  promisft^ 
or  no  promise,  guilty  or  not  guilty.    But  in  equity  it  is  not  so. 
The  result  or  decree  may  be  porUy  one  way  and  parUy  ao^ 
other;  in  part  for  the  complainant  and  in  part  for  the  respond 
ent;  it  is  modified  by  yarioxus  ciroumstanoes,  and  therefore  th< 
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eircomstanoeB  are  properly  set  forth  in  the  pleading.  The  yerj 
nature  of  the  oases  points  to  the  essentially  distinotiYe  f  eatoxes  of 
the  two  jurisdictions,  and  at  the  same  time  dictates  the  differ^ 
ence  in  the  pleadings. 

In  the  case  at  bar,  the  pleadings  are  not  so  subject  to  these 
remarks  as  in  many  other  causes,  yet  there  is  repetition  and 
prolixity  in  them.  The  ayerment  that  the  defendant  had  no 
notice  of  the  former  action  is  made  three  times.  The  statute  of 
limitations  of  1851  is  pleaded  three  times,  and  the  authority  of 
the  attorney  to  api>ear  in  the  former  action  is  twice  denied. 
As  when  the  code  says  that  yarious  causes  of  action  may  be 
united  in  one  petition,  it  does  not  recommend  such  practice, 
BO  when  it  abolishes  forms  of  actions  and  pleadings,  and  pro- 
vides that  certain  kinds  of  defects  shall  not  be  fatal,  it  does  not 
recommend  a  total  departure  from  all  that  we  haye  been  used  to, 
and  an  indulgent  rioting  in  disorder  and  confusion.  For  instance, 
though  we  may  unite  seyeral  causes  of  action  in  one  petition, 
why  should  we  now,  any  more  than  under  the  former  practioe, 
huddle  them  all  into  one  count?  Not  only  the  common-law 
manner,  but  clearness,  distinctness,  conyenience,  good  logic,  and 
professional  propriety  and  order,  dictate  that  we  i^ould  lay 
them  in  separate  counts,  and  make  the  defenses  separately  and 
distinctly;  and  that  a  set-off  should  not  be  mingled  with  matter 
of  defense  proper.  The  pleadings  under  the  code  are  capable 
of  being  made  simple  and  neat,  and  generally  about  as  brief  and 
oomprehensiye  as  at  common  law.  Such  a  result  is  vezy  desir- 
able, but  the  power  of  accomplishing  it  lies  principally  with 
the  district  court.  The  code  proyides  general  rules  and  direc- 
tions, but  has  left  the  details  to  be  reduced  to  order  and  sym- 
metry by  the  courts;  and  sections  1589, 1590, 1591, 1786,  and 
1753  confer  ample  authority  for  this  purpose. 

The  judgment  of  the  district  court  is  reversed  and  a  writ  of 
procedendo  will  issue  directing  the  said  court  to  proceed  in  con* 
Cormiiy  with  this  opinion. 

Wbioht,  0.  J.,  not  sitting. 


Apfkabancs  of  Attornet. — ^The  mere  appewaace  of  an  attorney  is  pra^ 
■umptive  evidence  of  hit  anthority:  PiggoU  v.  Addiekt^  66  Am.  Dec  647f 
note  549.  But  this  presumption  may  be  rebutted  by  evidenoe  that  he  was 
not  authorized  to  appear:  Jiotelius  v.  Ddaeluuse,  52  Id.  597«  note  6S9,  when 
other  cases  are  collected.  And  a  judgment  debtor  in  an  action  on  a  judgmeiil 
of  a  sister  state  may  successfully  defend  by  showing  that  the  attorney  whs 
appeared  for  him  in  the  original  suit  had  no  authority  to  do  so:  JJarAep  ▼• 
Siackmarr,  20  Iowa»  172,  citing  the  principal  case. 
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Pleading  ithdsb  Cods. — Mxay  OMins  of  action  may  be  Joined,  Imt  each 
ahoald  be  aet  ont  aepaiately  from  the  others:  Mwmeif  r,  KameU,  61  Am. 
Deo.  576,  note  680,  where  other  oaaea  are  ooUeoted.  While  all  technical 
f  ormB  of  action  and  pleadings  have  been  abolished  by  the  code,  it  by  no  means 
follows  that  all  the  rulea  and  principles  which  formerly  goremed  good  plead- 
ings and  trials  in  common-law  actions  haTo  been  done  away:  Bcmmm  t.  Ouiber^ 
*on,  6  Iowa,  609,  citing  the  principal  case. 

Tux  PBINOEPAL  0AM  18  dTSD  in  StrMe  T.  if  alone,  3  Iowa,  687,  to  the 
point  that  in  an  action  on  a  judgment  of  a  auter  state,  an  answer  which  de- 
nies only  that  the  defendant  was  not  at  the  time  of  the  serrioe  a  resident  of 
the  state,  and  that  he  was  not  senred,  and  that  he  had  no  notice  of  the  pend- 
'•ncy  of  the  snit,  and  that  he  had  no  agent  or  attorney  anthoriied  to  appear 
ior  him,  is  not  sufficient.  Bnt  he  most  aver  that  he  did  not  appear,  or  did 
Jiot  Yolontarily  submit  his  cause  to  the  court. 


Ratliff  v.  Elub. 

[2  Iowa,  09.] 

Pabol  EvxDSsroB  CA!nroT  Chaitob  Absolutb  Dud  jsto  Owb  ow  Tbur 

unless  there  be  fraud,  accident,  or  mistake. 
ExFBEss  Tbust  IX  Lakd  can  bb  Cbbatbd  ob  Diolabbd  bt  Wbribo 

ONLY. 

£xFB£ss  Tbust  upon  Lakd  Ck>inrBTBD  BT  Dbobdbnt  GAinroT  BB  Cbbatbd 
bt  Inybntobt  or  Estatb  that  indndes  Umd  as  part  of  the  estate,  but 
states  the  title  to  be  in  another,  notwithstanding  the  grantee  was  present 
when  the  inventory  was  made,  and  knew  of  it,  bnt  made  no  objection.  It 
is  no  writing  of  the  grantee,  and  amounts  to  no  more  than  parol  evidence. 

SzFBUS  Tbvst  UPON  Lakd  Convbtbd  bt  Dbcedbxt  to  Obb  Who  Bb- 
OOMBS  Admibistbatob  cannot  be  created  by  charge  for  payment  of  taxes 
in  administration  account,  when  it  is  not  shown  that  the  taxes  were 
levied  on  this  land,  although  it  appears  that  the  amount  of  the  charge  is 
the  same  as  the  tax  would  have  been  upon  this  land.  The  evidence  is 
too  uncertain  to  constitute  a  written  acknowledgment  of  the  administra- 
tor that  the  Umd  was  part  of  the  decedent's  estate. 

Bill  by  the  heirs  of  John  Ratliff  against  Mehitable  Ellis,  sole 
deTisee  of  P.  Ellis,  to  recover  certain  lands  and  the  rents  thereof, 
on  the  ground  of  an  alleged  trust  in  the  land  resting  upon  P. 
Ellis,  deceased,  in  favor  of  Batliff,  deceased.  Batliff  purchased 
the  land  of  the  county  of  Jefferson,  and  paid  the  purchase  money. 
He  then  conveyed  the  property  to  Ellis  for  the  expressed  con- 
sideration of  five  hundred  dollars.  On  the  same  day  Ellis  con- 
veyed to  Batliff  for  the  same  consideration  certain  lands  in 
Jefferson  county.  It  was  alleged  that  Batliff  and  Ellis  vrere  on 
terms  of  intimate  friendship,  and  that  Batliff,  because  he  was 
addicted  to  the  excessive  use  of  intoxicating  liquors,  and  feared 
that  he  would  squander  this  property  and  leave  his  family  des* 
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tituto,  put  ihe  title  in  Ellis  with  the  intention^  and  upon  th*- 
latter'B  express  promise^  that  be  would  hold  it  in  trust  for  Bai- 
liff and  his  family.  This  express  promise  .was  not  proved;  bat. 
there  was  much  parol  evidence  showing  that  Ellis  often  spoke^ 
of  the  pvopertj  as  belonging  to  Mrs.  BatHff,  that  he  spoke  of 
owing  her  rent  for  the  premises,  and  when  he  sold  part  of  the 
land,  the  purchase  price  of  which  was  also  prayed  for,  he  did. 
so  in  consultation  with  her  and  with  her  consent;  and  that  the 
note  taken  for  part  of  the  purchase  money,  although  made  to 
him  as  payee,  was  placed  in  her  possession,  and  the  amount 
thereof  paid  to  her  without  objection.  To  take  the  case  out  of 
the  statute  of  frauds,  and  to  furnish  a  written  acknowledgment 
of  the  trust,  complainants  relied  upon  two  circumstances;  namely, 
that  when,  after  Batliff 's  death,  his  estate  was  inventoried,  this 
land  was  included  as  part  of  his  estate,  but  with  a  note  appended 
stating  that  the  title  was  in  Ellis.  Ellis  was  present  when  the 
inventory  was  taken,  and  knew  of  it,  but  made  no  objection. 
Secondly,  that  upon  the  former  administrator  resigning  the 
administration,  Ellis  was  appointed  in  his  stead.  In  his  admin* 
istration  account,  to  which  his  signature  is  appended,  Ellis  made- 
a  change  against  the  estate  for  eight  dollars  and  forty-one  cents 
paid  for  taxes  for  the  years  1846  and  1847.  Complainants  al- 
leged that  there  was  no  property  upon  which  such  tax  could 
accrue  unless  upon  this  land;  and  that  at  the  rate  of  tax  levied 
for  those  years  upon  the  valuation  of  this  land,  adding  the  poll- 
tax  which  was  extended  to  women  owning  property,  the  tax 
would  amount  to  eight  dollars  and  forty-one  cents.  The  decree 
was  for  the  complainants  as  prayed  for,  and  the  respondent  ap» 
pealed. 

Clinton  and  Knapp^  for  the  complainants. 
Slagle  and  Wiison,  for  the  respondent. 

By  Court,  Woodwabd,  J.  This  cause  is  presented  to  us  in  an 
overwhelming  mass  of  papers,  commendatoiy  of  the  patience, 
industiy,  and  faithfulness  of  the  counsel,  but  of  doubtful  utility 
toward  the  result  If  it  were  possible  to  make  a  resulting  trust  of 
the  case,  it  would  be  easy  of  decision,  for  there  is  much  testimony 
tending  to  support  such  a  case,  and  to  charge  Ellis,  were  it  not 
that  Batliff,  by  his  own  assignment  and  deed,  conveyed  this  prop- 
erty  to  Ellis.  Were  it  not  for  this,  the  payment  of  the  purchase 
money  by  Batliff,  with  the  testimony,  would  probably  make  out 
a  trust,  so  far  as  the  title  derived  from  the  county  is  concerned. 
Bujb  this  whole  mass  of  testimony  does  not  help  us  to  dispose  of 
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the  deed  from  Batliff.  Here  the  etatate  of  fxandSy  and  the  com- 
mon-law rule  of  evidence  in  relation  to  changing  or  adding  ix) 
-written  instrmnents  by  parol  cTidence,  meets  ns.  Parol  eridence 
is  not  permitted  to  change  an  absolute  deed  into  one  of  trust, 
imless  there  be  fraud,  accident,  or  mistake  alleged,  and  to  be 
proved.  We  may  personally  be  convinced  by  the  testimony 
that  the  grantee  was  to  hold  in  trust,  but  the  peremptory  rule  of 
the  law  will  not  permit  us  to  declare  it  so.  That  law  has  said 
that  such  a  trust  can  be  created  or  declared  by  writing  only. 
And  it  is  our  duty  to  administer  the  law  as  it  is,  and  not  to  in« 
dulge  our  feelings,  nor  follow  our  personal  convictions  alone. 
The  counsel  very  rightly  disclaim  the  idea  of  a  resulting  trust, 
and  explicitly  rely  upon  an  express  one.  Where,  then,  is  it 
expressed  ?  It  is  not  in  the  deed  from  Batliff  to  Ellis.  We  are 
referred  to  the  inventory,  and  to  the  charge  for  paying  taxes  in 
the  administration  account.  The  first  is  no  writing  of  Ellis.  It 
has  not  even  his  signature.  It  amounts  to  no  more  than  the 
parol  evidence.  And  as  to  the  other  items,  shall  the  court  take 
property  from  one  person  and  give  it  to  another,  upon  the 
strength  of  that  charge  in  the  account?  How  uncertain,  how 
loose,  how  indefinite,  is  this  evidence  I  It  was  not  named  in  the 
papers  on  what  property,  even,  the  tax  was  levied.  If  it  had 
been  on  these  lots,  the  assessment  roll  would  show  it;  and  parties 
who  have  been  so  industrious  in  accumulating  papers  would  not 
have  omitted  this  evidence.  Many  ways  may  be  conceived  in 
which  this  tax  may  have  been  made  up.  It  may  have  been 
levied  on  the  outstanding  debts  due  the  estate,  an  amount  of 
which  is  shown,  which  would  have  admitted  this  and  even  more 
tax.  But  tax-lists  are  not  of  so  accurate  a  character  as  to  found 
a  safe  alignment  upon  them.  This  item  of  evidence  is  too  uncer- 
tain to  act  upon  in  a  matter  of  importance,  and  requiring  a  fair 
degree  of  assurance.  And  this  is  the  only  item  of  evidenoe  in 
writing,  "  signed  by  the  pariy,"  which  is  contained  in  all  the 
papers  pertaining  to  this  cause. 

We  cannot  decree  this  property  to  be  conveyed  to  the  com- 
plainant without  overturning  one  of  the  great  rules  of  the  law. 
which  constitutes  the  security  of  all  properly. 

If  it  operates  unkindly  in  an  occasional  instance,  we  must  re- 
member that  imprudence  only  will  cause  it  so  to  work,  and  that 
the  rule  is  a  bulwark  of  safety  to  all.  It  is  not  uncommon  for  a 
eourt  to  be  compelled  to  act  in  accordance  with  this  rule  against 
the  fullest  and  clearest  parol  evidence:  See  the  cases  of  Harkins 
V.  Mward»,  1  Iowa,  426;  Clark  v.  Bu89el,  3  1^11.  416;  Faw  v. 


474  Cankon  t;.  FoisoK.  [lowia» 

MdrOdler,  2  Oxanoh,  10;  Stackpole  t.  Arnold,  11  Mass.  27  [6  Am. 
Deo.  160];  Hdyhew  v.  Prince,  Id.  54;  Cook  v.  Eaion,  16  Barb. 
439;  WOb  r.  Bice,  6  HiU,  219;  Arfridsm  y.  ZcmU,  12  Mass.  173. 
HoweTer  relaotant  we  may  be,  therefore,  the  court  is  under 
the  neoesaity  of  reyersing  the  decree  of  the  distriot  court,  and 
dismissing  the  complainant's  bill. 

WsmHT,  C.  J.,  not  sitting. 

Pabol  Ermxiics  is  not  Admissibui  to  Yabt  Lsqal  Bivbov  ow  Dbbk 
See  AteUon  ▼.  Waikhu,  60  Am.  Deo.  481;  Woolen  t.  HiUen,  62  Id.  090,  and 
oMes  cited  in  the  notes. 

Pabol  Evidbnox  mat  Bbtabush  Rbsultivo  Tbubt:  WWam§  ▼.  Hoi* 
ftngtuwrO,  47  Am.  Deo.  627;  NM  v.  Keeae,  61  Id.  746;  Stna^JUr  v.  Boberti, 
57  Id.  606;  ffoOida  t.  Shoop,  69  Id.  88,  and  oaMt  cited  in  the  notea.  Sea 
note  to  Baier  t.  VMng,  60  Id.  624;  HeUl  r.  Eeeae,  61  Id.  759,  76a  The 
principal  case  la  cited  to  the  point  that  parol  eyidence,  to  establiah  reaaltrng 
trust,  mnst  be  dear  and  nnequiyocal,  in  OhUd»  y.  OriwHM,  19  Iowa,  964b 

Wsimro  Kbqbssabt  to  Gbbatb  Ezfbisb  Tbubt  iv  Land:  See  Lttheg  y. 
Gardner,  88  Am.  Deo.  764;  McEHderry  y.  ShipUif,  66  Id.  703;  Thonuon  y. 
Branch,  83  Id.  168.  In  Texas  it  may  be  created  by  parol:  Jamei  y.  Alcrod^ 
65  Id.  743.  Boe win MUler  Y.  TluUeher,  eo Id.  172;  Cowan Y.Wkea€r,4Zld. 
283;  PadgeU  y.  Lawrence,  40  Id.  232.  The  principal  case  is  dted  to  the  point 
of  the  neoessi^  d  written  eyidenoe,  in  PraU  v.  Oreen,  25  Iowa,  42. 


Gannon  t;.  Folbom. 

[9  Iowa,  101.] 
IfBASITBB  'OW   DaMAGBS    VOB    FaILUBB   TO    DxiJyXB   Goons   AT   flFBUlflBP 

Tiicx  Ain>  Plaox,  when  the  price  is  not  paid  or  adyanoed  before  tima 
for  delivery,  is  the  difference  between  the  contract  price  and  the  market 
price  at  the  time  for  delivery. 

Mbabubb  Of  Damaoks  FOB  Failubb  -to  DBuyxB  Goods  at  SPBamxa 
TiMB  AHD  Placx,  where  price  has  been  paid  prior  to  time  for  deUyeij, 
is  the  highest  market  price  between  day  for  deliyery  and  time  when  suit 
is  brought,  provided  the  plaintiff  does  not  imroasonably  delay  the  instl- 
tntion  of  his  suit. 

Wbittbn  Contbaot  oaknot  bb  Enlabobd  bt  Pabol  BymsyoB. 

Ik  Action  vob  Bbbach  ov  Wbittxh  Comtbaot  to  DxuyBB  Saw-loos^ 
plaintiff  cannot  recover  prospective  profits  to  acome  from  sawing  the 
logs  into  lumber,  nor  damages  for  his  mill  lying  idle  and  the  wages  of 
laborers  to  take  care  of  it. 

AonoK  for  breach  of  contract  hy  Gannon  against  Folflom. 
The  contract  was  written,  and  contained  stipulations  to  the  effect 
that  Folsom  should  deliyer  to  Cannon  in  the  riyer  opposite  his 
mill,  or  at  Le  Olaire,  on  or  before  a  day  mentioned,  eight  hundred 
and  forty-three  thousand  three  hundred  and  twenty-three  feet  oi 
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pine  logs,  tlieii  in  ihe  Mississippi  river  on  fheir  wbj  down. 
Gannon  agreed  to  pay  at  the  rate  of  fifteen  dollars  per  tiionsand 
feet,  as  follows:  fire  thousand  dollars  in  hand,  the  receipt 
whereof  was  acknowledged,  and  the  balance  upon  the  deliveiy 
of  the  logs.  The  plaintiff  alleged  that  only  three  hundred  and 
fif tj-nine  thousand  nine  hundred  and  three  feet  of  logs  were 
deHyered;  also  that  he  was  the  owner  of  a  saw-mill  at  Daven- 
port, and  that  the  defendant  knew  it;  that  he  bought  the  logs 
in  order  to  saw  them  into  lumber  at  his  mill;  that  after  the 
breach  of  the  contract  the  price  of  pine  logs  rose  to  eighteen 
dollars  per  thousand;  that  he  was  unable  to  obtain  other  logs 
during  the  remainder  of  the  year,  and  before  the  closing  of  the 
river,  so  that  his  mill  remained  idle  for  six  months.  He  claimed 
as  damages  the  money  advanced  above  the  price  of  the  logs  de- 
livered, and  for  the  enhanced  price  of  the  logs  not  delivered^ 
three  dollars  per  thotusand;  and  the  ''following  special  dam- 
ages:'' the  sum  of  three  thousand  five  hundred  dollars,  the 
price  and  value  of  the  lumber  into  which  the  logs  were  intended 
to  be  sawed,  over  and  above  their  cost  and  the  cost  of  sawing 
them ;  the  sum  of  five  thousand  dollars  because  of  the  plaintiff's 
mill  lying  idle  for  want  of  the  logs,  and  the  wages  paid  to 
laborers  for  taking  care  of  and  preserving  the  saws  while  idle. 
To  that  part  of  the  plaintiff's  petition  claiming  "  special  dam- 
ages," the  defendant  demurred.  The  demurrer  was  sustained, 
and  the  plaintiff  appealed. 

Whiiaker  and  OrarU,  for  the  appellant. 

Cook  and  DUUm,  for  the  appellee. 

By  Court,  Isbxll,  J.  There  is  some  difficulty  in  clearly 
understanding  what  was  intended  by  the  defendant  in  his  de- 
murrer by  **  special  damage,"  as  well  as  in  the  ruling  of  the 
court,  where  the  same  phrase  is  used.  This  may  mean  the 
damages  specially  counted  upon  by  plaintiff;  or  it  may  mean 
those  damages  claimed  after  the  words  "  the  following  special 
damages,"  used  in  the  declaration.  From  the  whole  case,  we 
conclude  that  the  latter  was  intended  by  the  demurrer  and  rul- 
ing. Assuming  this  to  be  the  matter  demurred  to,  the  following 
are  the  damages  claimed,  which  were  excluded  by  the  sustaining 
of  the  demturer,  viz.,  the  sum  claimed  as  the  price  of  the  lum- 
ber into  which  the  logs  were  intended  to  be  sawed,  over  and 
above  the  cost  thereof  and  the  cost  of  sawing  the  same;  for  the 
mill  lying  idle,  and  for  the  wages  of  laborers  to  take  care  of  and 
preserve  the  saws  while  the  mill  was  idle. 
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The  geneial  settled  rule  of  damages,  both  in  England  and  the 
United  States,  for  failing  to  deliyer  goods  at  a  specified  time 
and  place,  when  the  price  is  not  paid  or  advanced  before  the 
time  for  delivery,  is  the  difference  between  the  contract  and 
market  price  at  the  time  the  delivery  should  have  been  made. 
The  authorities  cited  by  defendant  are  full  on  this  point,  and 
further  reference  here  is  deemed  unnecessaiy. 

Where  the  price  of  the  commodity  contracted  to  be  delivered 
has  been  paid  prior  to  the  time  for  delivery^  a  somewhat  differ- 
ent rule  obtains,  and  it  has  been  repeatedly  held  that  in  such 
case  the  plaintiff  is  not  confined  in  his  recovery  to  the  difference 
between  the  contract  and  market  price  on  the  day  of  delivery: 
Clark  V.  Finney,  7  Cow.  681;  West  v.  FrUchard,  19  Conn.  212; 
per  Marshall,  0.  J.,  in  Shepherd,  v.  HampUm,  8  Wheat.  200;  but 
he  may  recover  the  higher  market  price  between  the  day  for  deliv- 
ery and  the  time  suit  is  brought,  provided  the  plaintiff  does  not 
unreasonably  delay  the  institution  of  his  suit.  These  are  weU- 
established  rules  of  law.  A  party  contracting  to  deliver  goods 
at  a  specified  time  and  place,  where  no  express  stipulations  enter 
into  the  contract  to  vary  his  liability,  may  be  fairly  presumed  to 
have  contracted  with  relation  to  them.  There  is  nothing  in  the 
contract  at  the  foundation  of  this  suit  that  tends  to  show  that 
any  other  than  the  ordinary  liability  v^as  stipulated  for.  The 
contract  is  in  writing,  and  the  plaintiff,  in  his  recovery,  must  be 
confined  to  it.  It  is  not  competent  to  enlarge  it  by  parol  evi- 
dence, or  by  special  pleading.  To  allow  any  of  the  damages 
excluded  by  the  demurrer  would  be  to  enlarge  the  contract. 

It  is  laid  down  by  Williams,  C.  J.,  in  delivering  the  opinion 
of  the  court  in  Bush  v.  Chapman^  2  G.  Greene,  551,  that  **  if  the 
plaintiff  sue  on  a  written  or  special  contract  so  as  to  make  it  the 
basis  of  his  action,  it  must  regulate  his  right  to  recover,  as  weU 
as  the  amount." 

We  hold,  therefore,  that  the  demurrer  was  properly  sustained. 

Judgment  affirmed. 

Loss  or  Pbofits  as  Elkmsnt  of  Dajcaqbs:  See  Baglep  ▼.  Smiiht  61  Am. 
Dec  756,  and  note  citing  prior  caees  761;  aee  alao  Ooodloe  v.  Bogtsn^  Id.  205. 

MXABCRB  OF  DaHAOBS  FOB  FaILUBB  TO  DeLIVBB  GOODB  AT  TiMB  AXD  PlACS 

SraoiFnEDt  See  MeCombsr,  MeKenna%  37  Am.  Dea  605;  Fwrhngr,  FoUey^ 
60  Id.  635;  Domt  v.  /bA,  48  Id.  387;  MeKmghl  v.  DwOop,  65  Id.  370;  Cof- 
man  ▼.  HampUm^  37  Id.  511;  BouUy  ▼.  Shaw,  55  Id.  241;  see  also  JfcuterftM 
V.  Maytyr  qf  Brooklyn,  42  Id.  38.  The  prindpal  case  is  cited  to  the  point 
that  the  measure  of  damages  for  non-delivery  of  personal  property  oontraoted 
for,  where  the  price  is  not  paid  in  advance,  is  the  difierenoe  between  the  oon- 
iract  price  and  the  market  value  at  the  time  and  place  stipolatsd,  in  the  abeeaes 
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of  ezpT6M  BtipnUtioDS  to  the  oontimry :  JetnmUon  ▼.  Cfraijf,  29  Iii>w%  642;  Hatr- 
ri$on  ▼.  CharUonj  37  Id.  136;  MoMvilU  ▼.  Wettem  Uman  Tel. Ch,,  Id.  210;  Catb 
v.f.C.  R.  Co,,  38  Id.  631 ;  OcfUing  v.  NeweU,  12  Ind.  125;  to  th«  point  that  when 
the  price  has  been  paid  in  advance,  the  plaintiffmay  recover  the  highest  market 
price  between  the  day  fixed  for  delivery  and  the  time  sait  ia  brought,  pro- 
vided there  is  no  unreasonable  delay  in  bringing  the  suit:  MmmUe  v.  WeiUm 
Union  TeL  Co.,  37  Iowa,  .219;  Page  v.  Fowler,  39  CaL  424;  *<ap  to  the  time  of 
the  trial: "  Clement  v.  Dt^y,  54  Id.  635.  In  Sctfely  v.  OUmore,  21  Iowa,  590, 
the  counsel  for  the  plaintiff  contended  that  the  principal  case  established  the 
principle  that  where  the  price  is  paid  in  advance,  the  phiintiff  may  recover  the 
highest  price  between  the  day  fixed  for  delivery  and  the  commencement  ol 
the  suit.  The  court,  however,  held  that  whether  that  principle  could  be  con- 
sidered as  established  or  not,  it  could  not  be  extended  to  the  case  of  landlord 
and  tenant;  and  in  an  action  by  a  landlord  against  a  tenant,  to  recover  the 
value  of  rent  payable  in  property,  the  measure  of  damages  was  the  value  d 
the  property  at  the  time  it  was  demanded. 

Pabol  Evidence  not  Admissible  to  Vary  Tbbms  ov  Wbixten  ConTKAort 
Hviz  ▼.  Norton,  60  Am.  Deo.  618;  Porter  v.  Pierce^  55  Id.  151;  Bvrhe  v. 
Oruger,  58  Id.  102;  and  cases  cited  in  the  note. 


Young  v.  Daniels. 

p  Iowa.  126.] 

AFFUGATioir  TOB  Spbohio  Pbbtobmancb  of  Cohtbaot  n  Addbisbed  to 
Souim  DisoBinoic  of  Chancellob,  guided  and  governed  by  the  gen- 
eral principles  of  equity. 

EXUSF  IS  NOT  MaTTXB  OF  RiOHT  IN  ElTHKB  PABTT  TO  SuiT  FOB  SpBOIFIO 

PcBFOBMANOB,  but  It  Is  granted  or  withheld,  according  to  the  circum- 
stsBoes  of  each  case,  when  the  rules  or  principles  of  equity  will  not  far^ 
nish  any  exact  measure  of  jnstioe  between  the  parties. 
SrsoiFio  Pkbfobmancb  is  Gbantkd  to  Gbbatxb  Extbnt  in  Oasis  of  Ck>N- 
tbacts  bbspboiino  Real  Pbopibtt  than  in  oases  respecting  personal 
property;  and  while  in  the  latter  case  the  jurisdiction  to  grant  it  is  lim- 
ited to  special  circumstances,  in  oases  of  land  contracts  it  is  unirersally 
maintained. 

I^XX  HAT  BX  OF  BSBXNOI  OF  CONTRACT  OONCSBNZNO  IiAND. 

Tim X  IS  not,  in  Equitt,  of  Ebsxncx  of  Contbaot,  except  by  express  stip- 
ulation of  the  parties,  or  unless  it  necessarily  follows  from  the  nature 
and  circumstances  of  the  contract. 

Tixx  IS  NOT  Made  Essxnok  of  Contbaot  fob  Salk  of  Land  by  a  clause 
giving  the  vendor  the  election  to  consider  the  contract  at  an  end  hi  the 
event  of  the  non-payment  of  the  money  at  the  time  limited,  withont 
some  evidence  that  the  vendor  elected  so  to  treat  it. 

rm  IS  not  Esskncx  of  Contbact  fob  Salx  of  Land,  hi  the  absence  of 
express  agreement^  and  the  contract  b  not  forfeited  by  non-payment  of 
money  on  day  it  becomes  due;  but  specific  performance  may  be  enforced 
where  it  does  not  appear  either  that  the  land  was  improTed,  yielding  % 
yearly  rent,  or  that  the  property  is  liable  to  fluctuation  in  value,  or  hat 
aetoidly  ohanged  in  value,  or  that  between  the  sale  and  oflinr  to  pay 
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ihflftt  WM  any  change  affecting  the  rights,  interests,  or  oMfgations  of  the 
parties,  or  that  the  vendee^  by  his  aoqniesoenoe  or  otherwise,  has  treated 
the  contract  as  rescinded. 

AOQUIBaCBNCB  OF  VSNDXX  DT  BbSOISBIOH  OF  CONTBAOT  V0&  8aLB  OF  L42ID 

cannot  be  inferred  where  h«  proposes  to  pay  the  consideration  with  the 
highest  rate  of  interest,  and  brings  suit  for  specific  perfonnanoe  before 
the  vendor  indicates  any  intention  of  declaring  4he  contract  at  an  end. 

VVNDXB  D0K8  NOT  FOBFEIT   RiOHT  TO  SpBOIFIC    PkBFO&MAVCB  BT  LaCHES 

in  offer  to  pay  purchase  money,  when  it  appears  that  vendor  was  a  non- 
resident of  the  state;  that  ne^er  he  nor  any  person  for  him  was  at  the 
pUoe  of  payment  to  demand  payment  when  the  notes  for  the  purchase 
price  became  due;  that  he  gave  the  vendee  no  notice  that  he  should  insist 
upon  strict  compliance  wiUi  the  contract,  and  had  not  returned  the  notes 
to  the  vendee;  that  within  three  months  after  the  last  note  became  due 
the  vendee,  at  the  place  where  the  notes  were  to  be  paid,  and  to  the  per- 
son who  had  been  the  vendor's  agent  in  the  premises,  offered  to  perform 
the  oontract  on  his  part  and  demanded  the  deed;  and  that  within  six 
months  thereafter  the  vendee  commenced  suit  to  enforce  spedfio  perform- 
ance, bringing  the  money  into  court. 

Vesvem  SEXxiNa  to  Enfobob  Sfxcifio  Pksfobmakob  mxid  wot  Tbsdbb 
DxKD  to  vendor  for  execution  before  bringing  suit. 

YxNDXS,  BEFORE  Bbinoing  Suit  FOB  SPBOiFio  Pebfobmanoe,  must  have  per^ 
formed  or  offered  to  perform  whatever  the  contract  has  made  a  oondition 
precedent  on  his  part. 

Vbhdeb  is  not  Bound  to  Follow  Venimb  to  his  Residence  without 
State  to  make  tender  before  bringing  suit  for  specific  performance,  alter 
he  has  applied  within  reasonable  time  after  the  maturity  of  the  notes  at 
the  place  stipulated  for  their  payment,  and  there  demanded  the  deed. 

Petition  for  specific  performance  of  contract  for  sale  of  realty. 
Demurrer  was  oTerruled,  and  the  respondent  failing  to  answer, 
decree  was  entered  pursuant  to  the  prayer  of  the  petition.  Be- 
spondent  appeals,  relying  upon  the  demurrer.  The  petition 
alleges  that  at  the  time  of  making  the  contract  the  respondent 
was  a  non-resident  of  the  state,  and  so  continued  until  the  insti* 
tution  of  this  suit,  being  a  resident  of  New  York.  The  oontract 
was  executed  by  McGregor,  as  attorney  of  respondent.  Com- 
plainant was  to  pay  two  hundred  dollars  for  the  land  for  which 
he  gave  his  notes  for  one  hundred  dollars  each,  due  in  one  and 
tw>  years,  with  interest  at  ten  per  cent  per  annum  from  date* 
The  notes  were  payable  to  respondent  at  the  ofiSce  of  his  attor- 
ney, McGregor.  A  condition  of  the  bond  was  that  in  the  «vent 
of  the  non-payment  of  the  purchase  price  or  any  part  thereof  al 
the  time  agreed  upon,  the  respondent  Daniels  might  elect  to 
consider  the  contract  at  an  end,  and  Young  should  be  considered 
the  tenant  of  Daniels,  holding  over  after  the  termination  of  his 
lease.  The  petition  admitted  the  non-payment  of  the  notes  «t 
maturity,  but  averred  that  neither  the  respondent  nor  any  person 
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for  him  was  at  the  phioe  agreed  upon  to  demand  payment.  It 
was  also  averred  that  the  respondent  had  neither  returned  to 
the  complainant  his  notes  nor  given  him  notice  of  his  election 
to  consider  the  contract  at  an  end.  About  three  months  after 
the  maturity  of  the  second  note  at  McQr^gor's  office,  the  com- 
phunant  offered  to  perform  his  port  of  the  contract,  to  pay  the 
money  due,  and  demanded  a  deed.  The  respondent  was  not 
present,  and  the  attorney  refused  to  perform  the  contract,  his 
anthoriiy  having  been  revoked,  and  no  other  person  was  there 
to  perfonn  the  contract.  The  complainant  offered  to  pay,  and 
alleged  that  he  brought  into  court  the  money  due  on  the  notes, 
and  prayed  that  the  respondent  be  decreed  to  perform  spe- 
aiflcally  the  contract  on  his  part. 

&.  G.  B.  MUcheU,  for  the  appellant 
Whiiaker  and  Chrant,  for  the  appellee. 

By  Oourt,  Wbiobt,  C.  J.  To  reverse  this  decree,  respondent 
insists  under  his  demuirer:  1.  That  time  was  of  the  essence  of 
the  contract  between  these  parties,  and  that  the  bill  shows  such 
default  on  the  part  of  complainant  in  maTriTig  payment  as 
releases  the  resx>ondent  from  any  obligation  therein;  2.  That 
the  bUl  does  not  aver  the  tender  of  a  deed  to  respondent  for  exe- 
cution before  suit  brought;  8.  That  no  such  tender  of  the 
amount  due  on  the  bond  is  stated  as  entitles  complainant  to  a 
decree. 

An  application  to  enforce  the  specific  performance  of  a  con- 
tract is  always  addressed  to  the  sound  discretion  of  the  chan- 
cellor, guided  and  governed  by  the  general  rules  and  principles 
of  equity  jurisprudence:  Shaw  v.  Livermore,  2  G.  Gb:eene,  843; 
Story's  Eq.  Jur.,  sec.  742.  In  such  cases  relief  is  not  a  matter 
of  right  in  either  party,  but  it  is  granted  or  withhold  according 
to  the  droumstances  of  each  case,  when  such  rules  or  principles 
will  not  furnish  any  exact  measure  of  justice  between  the  parties. 
Neither  can  any  rules  or  principles  be  laid  down  which  will  be 
of  absolute  obligation  or  authority  in  all  cases.  In  contracts 
respecting  real  property,  however,  courts  of  equity  are  in  the 
habit  of  interposing  to  grant  relief  to  a  far  greater  extent  than 
in  cases  respecting  personal  property;  and  while  in  cases  respect- 
ing chattels  this  jurisdiction  is  limited  to  special  ciroumstanuus, 
in  cases  of  land  contracts  itis  universally  maintained:  Id.,  sec 
746. 

In  reference  to  such  contracts,  also,  there  can  now  be  no 
doubt  but  that  time  may  be  of  their  essence.    SaysStory,  J^^ia 
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Taylor  y.  Longwarth^  14  Pet.  172:  ''  Time  may  be  made  of  ihe 
essence  of  the  contract  b j  the  express  stipulations  of  the  parties, 
or  it  may  arise  by  implication,  from  the  very  nature  of  the  prop- 
erty or  the  avowed  objects  of  the  seller  or  purchaser."  And 
even  when  time  is  not  thus  expressly  or  impliedly  of  the  es- 
sence of  the,  contract,  if  the  party  seeking  a  specific  performance 
has  been  guilty  of  gross  laches,  or  has  been  inexcusably  negli- 
gent in  performing  the  contract  on  his  part;  or  if  there  has,  in 
the  intermediate  period,  been  a  material  change  of  ciroam- 
stances,  affecting  the  rights,  interests,  or  obligations  of  the  par- 
ties; in  all  such  cases  courts  of  equity  will  refuse  to  decree  any 
specific  performance,  upon  the  plain  ground  that  it  would  be 
inequitable  and  unjust.  But,  except  under  circumstances  of 
this  sort,  or  of  an  analogous  nature,  time  is  not  treated  by  courts 
of  equity  as  of  the  essence  of  the  contract;  and  relief  will  be 
decreed  to  the  party  who  seeks  it,  if  he  has  not  been  grossly  n^li- 
gent,  and  comes  within  a  reasonable  time,  although  be  has  not 
complied  with  the  strict  terms  of  the  contract.  But  it  is  also 
true  that  in  all  such  cases  the  complainant  should  make  out  a 
case  free  from  doubt;  show  that  the  relief  asked  is  equitable 
under  the  circumstances,  and  account  in  a  reasonable  manner 
for  his  delay,  and  any  apparant  omission  of  duly.  Time  is, 
however,  not  deemed  in  equity  of  the  essence  of  the  contract,  un- 
less the  parties  have  so  treated  it,  or  it  necessarily  follows  from 
the  nature  and  circumstances  of  the  contract:  Stor/s  Eq.  Jur., 
sec.  776;  BraOvier  y.  Gratz,  6  Wheat.  628;  Maihews  y.  CHUisa,  1 
Iowa,  242;  Brumfidd  y.  Palmer,  7  Blackf.  227. 

Let  us  now  apply  the  foregoing  general  doctrines  to  the  &cts 
of  this  case,  as  to  the  first  ground  of  demurrer.  And  we  have  no 
hesitation  in  saying  that  time  has  not  been  made  of  the  essenoe 
of  this  contract  by  the  express  stipulation  of  the  parties.  The 
conditions  of  this  bond  are  not  unlike  ordinary  contracts,  except 
the  clause  giying  the  yendor  the  election  to  consider  the  contract 
at  an  end  in  the  eyent  of  the  non-payment  of  the  money  at  the 
time  limited.  And  we  conclude  that  this  proyision  cannot  of 
itself  be  construed  as  making  time  material,  without  some  eyi- 
dence  that  the  yendor  elected  to  so  treat  it  By  this  clause  the 
yendee  agreed  that  the  yendor  should  haye  the  power  to  dedaie 
the  contract  at  an  end  upon  his  failure  to  pay  the  money,  and 
the  yendor  reserved  to  himself  the  right  to  so  elect.  And 
therefore,  if  he  had  so  elected,  and  declared  the  contract  for- 
feited, and  returned  to  the  vendee  his  notes,  he  might  well  claim 
that  complainant  was  not  entitled  to  relief.    The  bill,  however. 
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ezpresaly  chazgaa  that  leBpondent  zieTer  has  xetumed  or  ofSared 
to  retam  these  notes,  and  that  he  has  nerer  elected  to  declare 
the  contract  forfeited  or  at  an  end,  and  on  demnner»  these  av«i^ 
nients  are,  of  course,  taken  as  true.  In  Benedict  y.  Lyiuih,  1 
Johns.  Ch.  370,  the  stipulation  was  that  '*  if  the  plaintiff  failed 
in  either  of  his  payments,  the  agreement  was  to  be  Toid/'  and 
this  stipulation  the  chancellor  nphe],d>  and  dismissed  the  failL 
This  is  the  leading  case  upon  the  subject  of  specific  performance 
in  this  country;  and  while  it  certainly  has  not  been  followed 
uniformly  by  other  tribunals,  yet,  giving  to  it  all  the  weight  due 
to  the  eminent  jurist  who  delivered  the  opinion,  we  do  not  think 
it  applicable  to  this  case,  in  that  the  agreement  was  to  be  void 
if  the  vendee  failed  in  his  payments;  and  by  this  language  it  is 
aaid  the  parties  expressly  made  time  of  the  ess^ice  of  the  contract. 
In  this  case,  however,  the  contract,  upon  the  non-payment  of 
the  purchase  money,  was  to  be  at  an  end  if  the  vendor  so  elected. 
In  the  one  case,  as  we  view  it,  the  contract  declared  the  conse- 
quence of  non-payment;  in  the  other,  the  yendor  reserved  the 
right  to  declare  the  consequences.  This  he  never  did;  and  it 
would  be  manifestly  inequitable  and  unjust  to  permit  him  to 
retain  the  vendee's  notes  (as  he  does  even  yet);  never  to  do  any- 
thing to  notify  him  that  he  declared  the  contract  at  an  end;  and 
yet  hold  that  there  was  a  forfeiture  of  the  contract  because  the 
money  was  not  paid  on  the  day  it  became  due.  SooU  y.  Fielde^ 
7  Ohio,  424,  was  a  case  similar  to  the  one  above  cited  from  1 
Johns.  Ch.  In  that  case  the  stipulation  was  that  if  the  plaintiff 
failed  to  make  the  payments  as  specified,  he  was  to  forfeit  a  pay- 
ment made,  and  to  have  the  agreement  considered  null  and  void. 
And  it  was  held  that  by  this  stipulation  the  parties  had  made 
time  of  the  essence  of  the  contract;  that  this  had  been  violated 
by  the  complainant,  and  his  bill  was  therefore  dismissed.  The 
distinction  between  this  stipulation  and  the  one  in  the  case  at 
bar  is  more  palpable  even  than  in  that  of  Benedict  v.  Lynch,  1 
Johns.  Ch.  870. 

The  case  of  Oibbs  v.  Ghampion,S  Ohio,  886,  was  different  from 
the  preceding  one.  There  one  half  of  the  purchase  money 
was  to  be  paid  in  January,  and  the  other  half  in  the  succeeding 
July.  Nothing  was  paid  until  the  latter  day,  and  then  the  whole 
amount  due  was  tendered.  A  specific  performance  was  decreed, 
and  a  prominent  reason  assigned  for  the  dedsion  is  that  after 
the  default,  in  not  paying  the  first  installment,  the  vendor  held 
on  to  the  contract,  and  neither  offered  to  return  the  notes  nor 
took  any  other  steps  to  exonerate  the  vendee  from  his  liability. 
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In  Swmmingion  y.  KeUey,  7  Id.  482,  however,  ftie  Tendors,  after 
de&ulty  offered  to  return  the  notes,  and  when  refused,  deposited 
them  in  the  hands  of  a  third  person  for  the  use  of  the  maker; 
and  the  vendors  not  acquiescing  in  the  delay,  but  having  in* 
formed  the  vendee  that  they  considered  the  oontraot  at  an  end, 
and  been  active  in  freeing  themselves  from  liability,  it  was  held 
that  they  were  discharged.  So  in  the  case  of  Ewm^8  Le88ee  v. 
Bigby,  Id.  198  [28  Am.  Dec.  633],  it  is  held  that  the  law  re- 
quires some  positive  act  by  the  party  who  would  rescind,  which 
shall  manifest  such  intention,  and  put  the  opposite  pariy  on  Ids 
guard,  and  it  then  gives  a  reasonable  time  to  comply;  but  it 
requires  eagerness,  promptitude,  ability,  and  a  disposition  to 
perform  by  him  who  would  resist  a  rescission  of  his  contract. 
This  notice  on  the  part  of  the  vendor  to  free  himself  from  lia- 
bility would  of  course  not  be  necessary  in  cases  where  time  was 
either  expressly  or  impliedly  of  the  essence  of  the  contract,  or 
where  the  vendee  had  by  his  own  laches  forfeited  all  claim  ta 
relief. 

Neither  do  we  perceive  anything  in  the  nature  of  this  prop- 
erty, or  otherwise,  to  justify  us  in  concluding  that  time  was 
designed  to  be  made  of  the  essence  of  the  contract.  Where 
the  land  is  improved,  yielding  a  yearly  rent;  where  it  appears 
that  the  properly  is  liable  to  fluctuation  in  value,  or  has  actu- 
ally changed  in  value;  or  where  the  vendee  has,  by  his  acquies- 
cence or  otherwise,  treated  the  contract  as  rescinded; — ^in  these 
and  other  cases  courts  have  held,  in  the  absence  of  express 
agreement,  that  time  was  material,  and  so  designed  by  the  par- 
ties: Brown  v.  Edines,  12  Ohio,  1;  Doloret  v.  Eothschild,  1  Sinu 
&  St.  590.  From  the  price  agreed  to  be  paid  in  this  case, 
however,  we  infer  that  the  land  was  unimproved.  There  is  noth- 
ing to  show  any  change  in  the  value  of  the  land;  nor  that  in 
the  period  intermediate  between  the  sale  and  offer  to  pay  there 
was  any  change  of  circumstances  affecting  the  rights,  interests, 
or  obligations  of  the  parties.  The  complainant's  acquiescence  in 
the  rescission  cannot  fairly  be  inferred,  for  he  comes,  as  we 
think,  recentifaoto,  before  the  vendor  indicates  any  intention  of 
declaring  the  contract  at  an  end,  and  proposes  to  pay  the  money, 
and  also  brings  his  suit.  In  addition  to  this,  the  vendee  had 
contracted  to  pay  the  hightest  rate  of  interest  known  to  our  law; 
and  as  compensation,  and  not  forfeiture,  is  the  doctrine  of 
equity,  we  see  nothing  so  far  to  justify  the  conclusion  that  this 
contract  was  forfeited  by  the  non-payment  of  the  money  on  tbs 
day  it  became  due. 
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We  are,  ihen,  next  to  consider  whether  the  complainant 
was  guilty  of  such  negligence  in  his  offer  to  pay  the  purchase 
money  as  to  forfeit  all  right  to  claim  a  specific  performance. 
And  what  we  have  said  as  to  the  other  points  in  the  case  ia 
in  many  respects  applicable  here.  Generally,  where  no  daim  of 
avoidance  is  in  the  contract,  or  where  time  is  not  made  material 
by  implication,  or  the  aYOwed  object  of  the  parties,  specifio 
performance  may  be  granted,  as  we  have  seen,  on  the  sound 
discretion  of  the  chancellor:  Wynn  y.  Jfbryan,  7  Yes.  202;  Dakin 
T.  Cope,  2  Buss.  17Q. 

In  this  case,  the  bill  ayers  that  the  vendor  was  continuously  a 
non-resident  of  the  state  at  the  time  the  notes  became  due;  and 
that  neither  he,  nor  any  person  for  him,  was  at  the  place  of  pay- 
ment to  demand  payment.  He  at  no  time  notified  the  vendee 
that  he  should  insist  upon  a  strict  compliance  with  the  contract, 
nor  did  he  at  any  time,  even  so  late  as  April,  1866,  when  the  suit 
was  instituted,  return  or  offer  to  return  the  complainant's  notes, 
which,  for  aught  that  appears  to  the  contrary,  he  still  holds,  or 
may  have  assigned  to  an  innocent  holder.  Within  three  months 
after  the  last  note  became  due,  the  complainant,  at  the  place 
where  the  notes  were  to  be  paid,  and  to  the  person  who  acted  as 
respondent's  agent  in  making  the  contract,  offered  to  perform  the 
contract  on  his  part,  and  demanded  the  deed.  This  agent's 
authority  had  been  previously  revoked,  for  what  purpose  does 
not  appear,  nor  is  it  perhaps  material.  Within  six  months 
thereafter  he  institutes  this  suit,  and  proffers  the  money  by  his 
biU,  and  avers  that  he  brings  it  into  court.  For  aught  that  ap- 
pears, the  parties  are  in  the  same  situation  as  to  this  property  that 
ihey  were  on  the  day  of  the  sale;  the  vendor  has  not  disposed 
of  it,  or  in  any  manner  treated  the  contract  as  forfeited,  nor  does 
it  appear  that  any  material  injury  has  resulted  to  him  from  the 
delay;  and  we  think  no  equitable  rule  will  be  violated  in  requir- 
ing him  to  convey  this  land,  unless  the  complainant's  bill  is  de- 
fective for  the  other  reasons  specified  in  the  demurrer  and  urged 
in  argument,  which  we  now  proceed  to  consider.  Was  it  nec- 
essary that  complainant  should  have  tendered  to  respondent  a 
deed  for  execution  before  bringing  this  suit  ?  We  think  not. 
The  English  rule  has  never  been  adopted  in  this  state,  but  on 
the  contrary,  has  been  held  not  to  prevail:  Ganon  v.  Lwcore^  1 
O.  Greene,  83;  Powers  v.  Bridges,  Id.  236. 

In  the  third  and  last  place,  we  are  to  consider  the  objection  re- 
lating to  the  tender  of  the  money  to  complainant.  There  can  be 
no  doubt  of  the  general  doctrine,  that  before  a  vendee  can  aak  a 
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specific  performanoe  of  a  contract,  he  must  hare  perfonned  or 
offered  to  perform  whatever  the  contract  has  made  a  condition 
precedent  on  his  part.  Thus,  ordinarily,  money  is  to  be  paid  or 
offered)  where  such  is  the  contract;  and  so  of  anything  else  de- 
volving upon  the  party  by  his  agreement.  And  this  is  all  that 
is  determined  by  the  brief  case  of  GasUenum  v.  Harris,  1  Smith 
(Ind.),  125,  referred  to  by  respondent;  but  the  general  doctrine 
is  abundantly  sustained  by  authority:  WaMntm  v.  Dewey ^  17 
Yt.  92;  Greenup  v.  Strong,  1  Bibb,  590;  Bearden  v.  Wood,  1  JL 
E.  Marsh.  450;  Golaon  v.  Thompson,  2  Wheat.  886;  1  Story's  Eq. 
Jut.,  sec.  771. 

But  even  this  general  rule  will  be  found  not  to  be  of  univer- 
eal  application.  One  exception  is,  where  the  vendor  has  put  it 
out  of  his  power  to  comply,  or  rendered  it  unnecessary  by  refusing 
to  convey;  another,  where  the  terms  of  the  agreement  are  inca- 
pable of  being  strictly  complied  with;  another,  where  the  parties 
bave,  subsequently  to  the  agreement,  expressly  or  impliedly, 
waived  the  precedent  performance.  Other  courts,  again,  have 
gone  so  far  as  to  hold  that  an  offer  to  perform  at  the  time  of 
suit  brought,  and  the  bringing  the  money  into  court,  ready  for 
the  vendor,  will  be  sufficient,  subject  the  question  of  costs.  And 
we  are  by  no  means  prepared  to  say  that  we  should  refuse  re- 
lief, merely  upon  the  ground  that  a  previous  tender  was  not 
proved,  if  the  complainant  brought  his  money  into  court,  sub- 
ject to  the  respondent's  control,  giving  to  the  vendor  compensa- 
tion for  any  costs  incurred  or  injury  sustained,  and  whidi  costs 
or  injury,  it  should  appear,  might  have  been  avoided  by  the  ten- 
der or  offer  to  perform.  It  is  not  necessary,  however,  to  plaoe 
the  decision  of  this  case  upon  this  latter  ground.  The  bill  al- 
leges that  the  notes  were  to  be  paid  at  McGregor's  of5.ce;  that 
respondent  was  a  non-resident  of  the  state,  and  had  revoked  the 
power  of  the  agent  to  reoeive  the  money.  He  applied,  within  a 
reasonable  time  after  the  maturity  of  the  notes,  at  the  proper 
place,  to  pay  them,  and  demanded  the  deed.  No  person  was 
there  to  receive  the  one  or  execute  the  other.  He  was  not  bound 
to  f oUow  the  vendor  to  his  residence  in  New  York  to  make  a 
tender.  It  was  so  far  unreasonable,  if  not  impracticable, 
to  exact  this,  that  equity  and  good  conscience  will  not  re- 
quire it.  Where  the  holder  of  an  instrument  is  absent  from  the 
state  when  it  becomes  due,  the  maker  may  tender  payment  at 
the  last  residence  or  place  of  business  of  the  payee  before  the 
instrument  became  due,  and  if  there  be  no  person  authorized  to 
receive  the  same,  the  maker  may  deposit  the  money  with  thi 
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clerk  of  the  district  court  of  the  proper  coxxntj,  and  the  maker 
shall  be  liable  for  no  interest  from  that  time:  Code,  sec.  958. 

Now,  while  this  proyision  does  not  in  terms  apply  where  the 
payee  has  neyer  had  a  residence  in  the  state  after  tiie  note  was 
given,  yet  by  a  fair  and  equitable  analogy  it  might  be  well  im* 
plied.  In  this  case  the  maker  avers  that  he  brings  the  money 
into  court,  and  there  is,  therefore,  a  virtual  deposit  with  the 
clerk,  subject  to  the  control  of  the  payee.  But  without  the  aid 
of  the  statute,  we  do  not  think  that  the  maker  was  bound  to  fol- 
low the  payee,  in  order  to  proffer  to  him,  in  person,  a  perform- 
ance of  the  contract;  and  that,  therefore,  without  reference  to 
his  offer  to  pay  at  the  office  of  the  agent,  he  is  excused  for  not 
making  the  tender.  That  offer  is  only  material  as  showing  a 
disposition  to  fulfill  his  contract,  and  that  he  did  not  design  to 
abandon  it.  We  would  not  encourage  a  disregard  of  the  bind- 
ing obligation  of  contracts,  nor  sanction  the  idea  that  parties 
may  at  tlieir  own  pleasure  at  any  time  offer  to  perform  them. 
By  their  agreements  as  to  time,  as  in  all  other  things,  they 
should  be  bound,  and  it  is  no  part  of  our  duty  to  make  a  con- 
tract for  them.  But  where  time  is  not  made  of  the  essence  of 
the  contract,  either  expressly  or  by  fair  implication;  where  the 
vendor  holds  the  notes  given  for  the  purchase  money,  and  gives 
no  notice,  actual  or  constructive,  of  his  intention  to  treat  the 
contract  as  abandoned;  where  there  is  no  change  in  the  circum- 
stances of  the  parties,  or  aught  to  indicate  that  any  damages 
have  resulted  to  the  vendor  from  the  delay,  and  the  vendee, 
within  a  reasonable  time,  manifests  a  disposition  to  pay  his 
money  and  perform  his  contract,  and  follows  it  up  by  bringing 
his  suit,  we  can  find  no  case  that  would  deny  him  relief,  and  we 
are  unwilling  to  be  the  first  to  establish  the  precedent. 

Decree  affirmed. 


SFEcmo  Perfobmakcb  is  hot  Matter  ov  Coubse,  but  is  within  Sound 
BiscBSTiON  OF  CoUBT:  Trigg  ▼.  Ready  42  Am.  Dec  447;  Bryan  v.  Lofflua,  39 
Id.  242;  Seymour  v.  Delancy,  15  Id.  270;  Orundy  v,  Edwards,  23  Id.  400; 
Bee  Hart  ▼.  Brand,  10  Id.  715;  Aday  v.  Echols,  52  Id.  225;  ParriU  v.  i/e^ 
Khdey,  58  Id.  212.  The  principal  case  is  cited  to  this  effect  in  Auter  v.  Miller, 
18  Iowa,  412;  Smith  v.  Shepherd,  36  Id.  254;  Sweeney  v.  O'Hora,  43  Id.  39. 

Tdcb  mat  bb  Made  or  Essence  or  Contbact  by  express  stipulation  or  by 
pecnliar  nature  and  conditions  of  contract:  Oarretson  ▼.  Vaidoon,  54  Am.  Dec 
402;  WeUs  v.  SmUh,  31  Id.  274;  Kifhy  v.  Harrison,  59  Id.  677;  Jones  t. 
Bobbins,  50  Id.  593,  and  cases  cited  in  the  notes.  See  also  Shinn  v.  Roberts^ 
43  Id.  636;  CuHis  v.  Blair,  59  Id.  257;  Andrews  v.  SuUivan,  43  Id.  53;  Rogers 
▼.  Saunders,  33  Id.  635.  The  principal  case  Is  cited  to  the  point  that  where 
time  is  made  of  the  essence  of  the  contract  by  express  stipulation,  the  parties 
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miitt  be  held  to  a  strict  compliance  therewith:  Davis  r,  StevenB^  3  Iowa,  161; 
iVifiee  ▼.  Oriffin,  27  Id.  519.  An  agreement  that  if  the  yendee  failed  to  make 
•oy  of  the  payments  pursuant  to  the  agreement,  or  shonld  otherwise  break 
the  same,  the  vendor  was  at  liberty  to  consider  the  same  forfeited,  and  had 
the  right  to  enter  upon  the  premises,  did  not,  on  the  authority  of  the  principal 
case,  make  time  the  essence  of  the  contract:  Armstrong  v.  Pierson,  5  Id.  325, 
336.  Time  will  not  be  essential  where  circumstances  of  a  reasonable  nature 
liave  prerented  a  party  from  compliance  in  that  particular:  Oarretaon  ▼.  Van' 
ioon^  54  Id.  492.  See  also,  upon  when  time  is  of  the  essence  of  a  contract, 
the  note  to  Jonea  v.  HoMm,  50  Id.  597;  Johmon  ▼.  Evans,  Id.  675-678. 

Laohxs  mat  bi  Imputsd  to  Pabtt  Seeking  SpEomo  Pkbtobmavox, 
WHSK:  De  Cordova  ▼.  Smith,  58  Am.  Dec.  136;  Lewis  t.  Woods,  34  Id.  110; 
JRogers  v.  Sannders,  33  Id.  635;  PaUersan  v.  Martz,  34  Id.  474;  Bryan  ▼. 
Lt^Pms,  89  Id.  242;  Kirby  ▼.  Harrison,  59  Id.  677;  Andrews  ▼.  SuO&ocm^  48 
Id.  53,  and  cases  cited  in  the  note.  See  Laverty  v.  HaU,  19  Iowa,  529,  dtiiig 
the  principal  case  upon  this  point. 

Spboifio  Performance  will  not  be  Deobbeb  when  Pabtt  Applthto 
HAS  NOT  Pebvormed  hiB  part  of  the  agreement  at  the  time  appointed,  unless 
the  delay  is  excused:  Lewis  v.  Woods,  34  Am.  Deo.  110;  Rogers  t.  Satnnders, 
38  Id.  635;  Kirby  y.  Harrison,  59  Id.  677;  Dt  Cordova  y.  SmiOi,  58  Id.  136; 
Jones  Y.  Bobbins,  60  Id.  593;  PaUerson  y.  Martz,  34  Id.  474,  and  cases  oited 
in  the  notes;  see  notes  to  Estcs  y.  Browning,  60  Id.  244;  Smiih  ▼.  Thompson^ 
04  Id.  130-134.  And  in  general,  the  party  seeking  specific  performance  must 
«how  that  he  has  taken  all  proper  steps  towards  performance  on  his  part: 
Rogers  v.  Saunders,  33  Id.  635;  Hoen  ▼.  Simmons,  52  Id.  291;  Wells  v.  Smith, 
81  Id.  274.  There  must  be  an  averment  of  performance  or  offer  to  perform: 
Carreison  ▼.  Vanloon,  54  Id.  592;  Chess's  Appeal,  45  Id.  668.  The  principal 
case  is  cited  upon  what  laches  of  the  vendee  will  prevent  his  obtaining  spe- 
cific performanoe.  As  a  general  rule,  before  a  vendee  can  ask  for  specific  per- 
lormanoe,  he  must  have  performed  or  offered  to  perform  whatever  the  con- 
tract has  made  a  condition  precedent  on  his  part;  but  one  exception  is  where 
the  vendor  has  put  it  out  of  his  power  to  comply:  Laiverty  v.  HaU,  19  Iowa, 
529.  Where  payment  or  tender  is  not  necessary  to  enable  the  plaintiff  to 
maintain  the  action,  it  need  not  be  averred:  Washburn  v.  Carmichael,  32 
Id.  478,  citing  the  principal  case. 

Vendee  heed  not  Ayer  Tender  ov  Deed  to  Vendor  tor  Bxboution 
in  his  plea  to  an  action  by  the  vendor  for  the  purchase  money:  Smith  v. 
Henry,  44  Am.  Deo.  540;  Walling  v.  Kinnard,  60  Id.  216;  see  Wells  v.  Smith, 
81  Id.  274;  Salmon  y.  Hqfman,  56  Id.  322;  see  note  to  Johnson  v.  Evans,  50 
Id.  678.  In  Bvihaford  v.  Haven,  11  Iowa,  587.  it  is  held  that  the  vendor 
fleeking  speoifio  performanoe  is  not  required,  as  at  law,  to  tender  a  deed  be- 
fore commencing  his  snitt  for  equity  will  protect  the  rights  of  the  Yendee; 
mnd  this  is  said  to  be  the  reasoning  of  the  principal  case. 

Notice  bt  Partt  to  Compel  Fulfillment  or  Abandonment  of  Con- 
tract: See  note  to  Johnson  v.  Evans,  50  Am.  Dec  678,  679.  In  JfMn  v. 
Blocmier,  11  Iowa,  360,  it  was  held  that  a  contract  for  the  oonveyanoe  of  rsal 
«state  oannot  be  rescinded  by  the  vendee  without  the  perfonnanoe  of  some 
•et  which  will  give  the  vendor  notice  of  his  intention,  and  put  him  npon  hii 
gwidf  dting  the  principal  case. 
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Sakeo  v.  Statb. 

[9  Iowa.  100.] 

'BtATas  VAT  Paaaot  Thekselyxs  vbom  Etils  ov  Pajtykbdm •  IiaiinL4UTT» 

AXD  CbXMM, 

IteAXB  MAT  Prohibit  Sais  of  Spibits  wrrmir  rb  Bobdxbs  m  a  poUoe  or 
intenuJ  regalation,  excepting  only  the  OMe  of  the  importer  of  foreigii 
spirits  selling  in  the  originftl  qoantities  imported. 

Iowa  Liquob  Law  of  1865  u  not  in  Confuct  with  Cofi«riTUTioir  or  Uwa 
of  the  United  States. 

I«MI8LATUBX  CABBOT  LlGALLT  SUBMIT  TO  PfOTLX  PROPOSITION  WHBTHBB 

Act  flHOULD  Bboomx  Law  or  not,  except  where  acts  of  incorporation  ere 
sabmitted  to  the  aooeptsnoe  of  the  corporstors,  whether  private  or  ma* 
nidpaL 

Pboflb  havb  No  Powsb^  in  thber  Pbimart  and  Indiyidual  CAPAorar,  to 
Makx  Laws,  that  power  being  vested  in  the  legislatore. 

Act  Void  in  Past  is  not  Nboissabilt  Void  Altoobthxr.  If  saffident 
remains  to  effect  its  object  without  the  aid  of  the  invalid  portion,  tho 
latter  only  shall  be  rejected,  and  the  former  shall  stand. 

Act  Complktb  in  All  its  Parts  without  Section  that  Submits  Act  to 
VoTB  OF  PioPLB  is  not  wholly  nnconstitntional  and  Toid,  but  such  sec- 
tion only,  and  a  rote  taken  thereon  is  merely  nugatory. 

loiWA  Liquor  Law  or  1865  is  bot  Wholly  Uncobstitutional  bksausb  of 
EiOHmsNTH  SxcnoN  submitting  it  to  vote  of  people,  even  if  it  would 
have  been  wholly  void  had  that  section  distinctly  put  to  a  vote  of  the 
people  whether  the  act  should  become  a  law  or  not,  for  that  section  pro- 
Yidee  merely  that  the  act  shall  become  a  law  if  a  majority  of  the  votes 
cast  be  in  its  favor,  and  fails  to  enact  that  if  the  vote  be  sgainst  it  it 
shall  not  become  a  law. 

BvwBR  OF  JuDioiART  TO  Dbciarb  Act  Unoobstitutiobal  is  of  the  mcsl 
delicate  and  responsible  nature,  and  not  to  be  resorted  to  unless  the  case 
be  dear,  decisive,  and  unavoidable. 

COVBT  SHOULD  GlYB  ACT  SuCH  C^OBSTEUCRON,  IF  PoSSIBLlp  AS  WILL  KaIB* 
TAIB  ITS  CONSTITUTIONALITr. 

Smkion  OF  Statuts  THAT  pROHiBiTB  LiQUOB-sUiLiBO^  providing  that  vote  of 
people  for  and  against  the  act  shall  be  taken,  and  if  a  majority  be  in  favor 
of  it  it  shall  become  a  law,  but  omittiiig  to  provide  that  if  the  vote  bo 
agsinst  it  it  shall  not  become  a  law,  is  not  unconstitutional,  for  the  legis- 
lature may  have  designed  to  ascertain  merely  the  moral  sentiment  of  the 
people  upon  the  subject  of  prohibition. 

WsBB  Labouaob  and  Provisions  of  Aoi  abb  Consistent  with  Lawful 
Bed,  and  this  is  its  apparent  meaning,  whilst  another  construction 
would  give  it  an  unlawful  effect,  it  is  the  duty  of  a  court  to  take  thai 
view  which  is  lawful  and  consistent. 

Aar  n  bot  in  Violation  of  Constitutional  Pbovibion  that  Evbrt  Law 
SHALL  Embbaob  BUT  Onb  Objbct,  which  shall  be  expressed  in  the  titie^ 
although  it  embrace  several  ideas  or  steps  in  the  progress  of  its  pro* 
visions  toward  the  attainment  of  the  main  object  expressed  in  the  titla. 
This  object  may  be  a  broader  or  a  narrower  one,  but  if  the  several  steps 
«mbrsoed  in  it  are  fairly  condudve  to  that  end  or  object,  it  is  still  a  unitu 
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Iowa  Qiaivtm  of  186fl^  BuTiTurD  "Act  vob  Sumanunr  or  r.micPEs* 
AKaB,"  does  not  embraoe  more  than  one  object,  which  is  expraMad  in  tha 
title. 

QBJSOnON  THAT  STATUTE  WAS  NOT  PUBUSHID  A8  BflQUIBKD  BT  Ck>N8Trnr- 

TiON  IS  NOT  Maintainable  when  the  oonstitation  provides  that  a  law 
shall  not  take  effect  until  published  and  circulated,  but  gives  no  detailed 
directions,  and  the  code  provides  that  such  acts  shall  take  effect  on  the 
first  day  of  July  following  the  session,  and  the  act  in  question  was  actu- 
ally published  in  the  volume  of  session  laws  before  the  first  day  of  July 
following  the  session.  The  act  took  effect  on  that  day  by  virtue  of  theso 
general  provisions. 

Pab9  of  Aot  mat  be  Made  to  Take  Effect  upon  Publication  in  News- 
PAPERS,  under  constitutional  provision  that  if  the  legislature  deem  a  law 
of  immediate  importance  they  may  provide  that  it  take  effect  by  puUi* 
cation  in  newspapers. 

Am  Authobizing  Seabch-wabbant  is  not  Unoonstitutional,  on  ground 
that  it  does  not  require  particular  deeoription  of  place  to  be  searched  or 
property  to  be  seised,  when  it  requires  the  plaoa^  penoii«  and  property 
to  be  described  " as  particularly  as  may  be.'* 

Am  Requibino  Cuaboe  to  be  Made  in  Like  Manner  as  is  Bbquibid  m 
Relation  to  Otheb  Offenses,  but  giving  no  especial  directions,  is  not 
unconstitutional  on  the  ground  that  the  charge  is  not  required  to  be 
distinctly  and  fully  made. 

Act  is  not  Unconstitutional  on  Gbound  that  It  Authobizes  Cbiminal 
Pbosecution,  and  that  it  is  not  made  necessary  to  inform  the  def endant» 
and  that  he  has  not  the  right  to  be  confronted  with  witnesses,  although 
it  does  not  require  an  arrest,  if  it  requires  a  notice  to  him  as  effectual  in 
substance  as  when  he  is  sued  for  any  amount  of  indebtedness  and  allows 
him  to  be  confronted  with  witnesses. 

IowaJLjquob  Law  of  1855  Requires  Notice  to  Defendant  and  Tbial,  and 
is  therefore  not  open  to  the  constitutional  objection  that  it  authorizes  a 
forfeiture  or  destruction  of  property,  without  notifying  the  defendant  or 
without  trial,  and  as  a  penalty  for  crime  which  need  not  be  proved, 

Aot  is  not  Unconstitutional,  on  Gbound  that  It  Presumes  Guilt  of 
Accused,  or  inflicts  penalty  for  a  crime  without  proof,  where  it  provides 
that  proof  of  finding  the  liquor  named  in  the  possession  of  the  accused, 
in  any  place  except  his  private  dwelling-house  or  its  dependencies,  shall 
be  received  and  acted  upon  as  presumptive  evidence  that  such  liquor  waa 
kept  or  held  for  sale  contrary  to  the  provisions  of  the  act. 

Am  GiYiNG  Justice  of  Peace  Jubisdiction  of  Offense  is  not  Unconstitu- 
tional because  incidentally  he  may  obtain  cogniamce  of  property  of  a» 
undefined  amount. 

AllTHOBIZATlON  OF  SeaBCH-WABRANT  IS  NOT  "  UNREASONABLE,"  SO  SI  tO  bo 

unconstitutional,  when  it  is  authorized  for  a  thing  obnozionfl  to  the  law^ 
and  of  a  person  and  place  particularly  described,  and  is  issued  on  oath  of 
probable  cause. 

VOIFEITURE  OF  PROPERTY,  TRAFFIC  IN  WhICH  IS  DbTBDIKHTAL  AND  DaN- 

GEBOUS  to  public  health,  safety,  happiness,  and  morala,  is  not  a  taking 
of  private  property  for  public  use. 
llmnciPAL  Chabteb  Conferbing  upon  Mayor  Jubisdiotion  of  Justicb 
OF  Peace  under  the  criminal  laws  of  the  state  is  not  in  oooflioi  with  the 
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ennstitational  ptOf?kion  that  no  person  cfanrged  with  the  engrdie  of  pow* 
cfB  properly  belonging  to  one  department  of  the  government  shall  exer- 
eise  any  of  the  fonotions  appertaining  to  either  of  the  others.  The  "  d^ 
partments**  are  those  of  the  state  government^  and  the  mayor  is  not  a 
part  of  the  state  government. 

C6&PO&ATS  SsAL  OF  Town  IS  NOT  Sbal  ov  Matob  as  Jumoi  ov  Fmacm, 
and  need  not  be  appended  to  a  warrant  issued  by  him  In  tlmt  oapadty; 
nor  is  his  court  a  oonrt  of  record. 

Pjucx-ovncxBS  ARE  NOT  Pbohibited  tbom  Makino  Complaint  ov  Viola- 
tion ov  PxNAL  Laws  by  statute  providing  that  no  sheriff,  deputy  sher- 
iff, coroner,  or  constable  shall  appear  as  attorney  or  counsel  for  any  one» 
nor  make  any  writing  or  process  to  commence  a  suit  or  proceeding. 

Objection  to  Invobmation  and  Wabbant,  that  Certain  Mattebs 
THEBBN  Contained  abb  not  Pabtiovlablt  Desobibed,  cannot,  after 
appearance  and  trial  in  the  lower  court,  be  taken  in  appellate  court  for 
the  first  time. 

Ddtbict  Coubt  ov  Iowa  mat,  upon  Appeal  vbom  Justice's  Coubt,  refuse  to 
grant  a  new  trial,  and  refuse  a  trial  by  jury. 

Assignment  ov  Ebbob  is  too  Bboad,  and  will  not  be  Noticed  bt  Ap- 
pellate Coubt,  when  framed  as  follows:  **  Ii\  overruling  various  other 
motions  and  questions  apparent  upon  the  record,  which  is  made  part  and 
parcel  of  this  assignment  of  errors." 

Information  under  the  act  of  1855,  entitled  "An  act  for  the 
suppression  of  intemperance,"  was  filed  against  Geofas  Santo» 
charging  him  with  keeping  intoxicating  liquors  for  sale  in  the 
city  of  Keokuk,  in  violation  of  the  provisions  of  the  statute. 
The  information  was  duly  signed  by  three  residents  of  the 
county,  one  of  whom,  M.  P.  Landon,  was,  however,  the  mar- 
shal of  the  city  of  Keokuk.  It  was  subscribed  and  sworn  to 
before  the  mayor  of  Keokuk.  Upon  this  information  a  warrant 
was  issued  and  delivered  to  the  marshal  of  Keokuk,  who  was 
directed  to  search  the  premises  and  seize  the  liquors  described 
in  the  information.  Under  this  writ  the  search  was  made,  the 
liquor  seized,  and  return  made  thereon  by  Landon,  the  marshal. 
Notice  was  then  issued  to  Geofas  Santo  and  all  whom  it  may 
concern,  requiring  them  to  appear  before  the  mayor  on  the  eighth 
day  of  August  next  and  show  cause  why  the  property  seized 
should  not  be  forfeited.  A  venire  for  a  juiy  was  also  issued 
and  served.  The  defendants  appeared  and  moved  to  dismiss 
the  proceedings  on  seventeen  grounds.  These  sufficiently  ap- 
pear in  the  opinion.  The  jury  returned  a  verdict  that  the 
liquors  were  kept  to  be  sold  in  violation  of  the  statute.  The 
mayor  ihereux>on  entered  judgment  that  the  liquors  were  for- 
feited, and  that  they  be  destroyed,  and  that  the  defendants  pay 
costs.  The  defendants  then  filed  an  affidavit  for  an  appeal  to  the 
district  court,  relying  upon  the  oyermling  of  their  motiona. 
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In  the  distziot  oonrt  the  defendants  mored  that  the  osose  be 
stricken  from  the  docket  and  the  proceedings  qnashed.  This 
was  oyerroled,  and  the  court  refused  a  new  trial  on  the  grounds 
assigned  as  errors  in  the  affidavit  of  appeal,  and  refused  a  jury 
trial,  which  the  defendants  demanded.  The  court  then  affirmed 
the  judgment  of  the  mayor.  The  defendants  then  sued  out  a 
writ  of  error  to  this  court,  the  assignments  of  which  sufficinnfly 
appear  from  the  opinion. 

Marshall  and  Maaa,  for  the  plaintiffii  in  error. 

J.  P.  Homiah  and  David  C.  Cloud,  attorney  general^  for  the 
state. 

By  Court,  Woodwabd,  J.  This  case  arises  under  the  act  en- 
titled "An  act  for  the  suppression  of  intemperance,"  approyed 
January  22, 1855;  and  thus  are  raised  among  us  some  interest- 
ing questions  which  have  been  so  considerably  discussed  in 
several  of  our  sister  states.  These  questions  are  approached 
with  all  the  sense  of  responsibiliiy,  and  with  all  the  solicitude 
for  the  attainment  of  right,  which  belong  to  their  nature  and 
their  importance.  Such  are  their  well-known  relations,  and 
such  the  interest  felt  by  the  public  in  the  possible  fate  of  this 
act  of  the  general  assembly,  that  these  are  the  last  questions, 
and  this  the  last  occasion,  upon  which  we  should  venture  to  in* 
dulge  in  theorizing  or  to  reason  upon  merely  theoretic  grounds. 
This  mode  of  treating  the  subject  would  be  not  only  unsafe 
for  a  judicial  tribunal,  but  also  unsatisfactory  to  other  minds. 
Such  has  been  found  to  be  the  case  in  respect  to  several  opin- 
ions upon  some  one  or  other  of  the  questions  involved. 

All  acknowledge  the  great  principles,  and  probably  the  lesser 
rules  also,'  by  which  these  cases  must  be  tried;  but  the  main 
difficulty  in  this,  as  in  many  legal  matters,  lies  in  the  just  and 
true  application  of  those  principles  and  rules  about  which 
there  is  no  dispute.  To  make  this  just  application  in  the  mat- 
ter at  bar,  it  is  more  than  usually  necessary  to  keep  near  to  and 
within  sight  of  the  well-known  shores;  to  sail  in  waters  which 
have  been  often  navigated,  and  not  launch  out  into  the  broad 
sea  of  speculation  upon  human  rights.  That  which  all  the 
states  have  been  accustomed  to  do,  those  things  which  have 
commonly  been  held  right,  those  decisions  which  courts  have 
made  in  past  time  in  reference  to  other  subjects  of  an  anal- 
ogous nature,  or  involving  similar  principles,  must  be  our 
guides.  This  is  the  only  course  which  will  satisfy  the  mind  ol 
the  lawyer  or  of  any  other  thinking  man. 
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It  is  often  true  that  a  proposition  ia  seen^  felt,  and  admitted 
to  be  tnie,  whilst  it  is  difficult  to  point  oat  the  process  of  ra»> 
zoning  which  leads  to  or  supports  it,  or  to  answer  arguments 
which  may  be  urged  against  it.  This  is  true  of  many  of  the 
TnaTJTTiH  lying  at  the  basis  of  our  political  being.  Who  would 
doubt  the  proposition  that  any  one  of  our  state  governments 
has  the  rightful  power  to  protect  itself  or  its  public,  the  com- 
munity, from  the  eyils  of  pauperism,  immorality,  and  crime? 
And  yet  how  extensive  and  how  difficult  the  range  of  argument 
through  which  the  question  carries  usl  The  states  have  always 
exercised  this  power,  and  it  has  not  been  questioned  until  it 
came  to  be  applied  to  intoxicating  liquors,  the  vast  evils  of  the 
use  of  which  have  been  more  especially  observed  within  the 
past  generation.  If  the  states  have  not  this  power  rightfully, 
the  statute-books  of  all  of  them  are  lumbered  by  a  mass  of  mat- 
ter which  has  no  place  there;  and  if  the  power  cannot  be  ap- 
plied to  this  subject,  it  will  be  difficult  to  show  the  reasoning  by 
which  it  can  be  applied  to  some  others,  to  which  it  has  always 
been  applied,  without  doubting.  It  cannot  be  a  question  of  de- 
gtee,  it  is  one  of  power  or  right. 

There  is  no  statistical  or  economical  proposition  better  es- 
tablished, nor  one  to  which  a  more  general  assent  is  given  by 
reading  and  intelligent  minds,  than  this,  that  the  use  of  intox- 
icating liquors  as  a  drink  is  the  cause  of  more  want,  pauperism, 
suffering,  crime,  and  public  expense  than  any  other  cause,  and 
perhaps  it  should  be  said,  than  all  other  causes  combined.  ^Even 
those  who  are  opi>osed  to  restriction  oftentimes  admit  this  truth. 
Every  state  applies  the  most  stringent  legal  power  to  lotteries, 
gambling,  keeping  gambling-houses  and  implements,  and  to 
debauchery  and  obscenity,  and  no  one  questions  the  right  and 
the  justness  of  it;  and  yet  how  small  is  the  weight  of  woe  pro- 
duced by  all  these  imited,  when  compared  with  that  which  is 
created  by  the  use  of  intoxicating  drinks  alone  1  If  by  any 
process  of  reasoning  the  state  or  the  country  is  bound  to  sup- 
port the  pauper,  to  maintain  a  judicial  system  in  order  to  pro- 
tect the  community  from  crime,  and  to  confine  and  mftinfAm  the 
crinunal,  then  how  is  it  possible  to  say  that  she  cannot  look  to 
the  causes  and  sources  of  poverty  and  crime,  and  cut  them  off 
or  dry  them  up?  But  the  right  of  these  our  civil  communities 
to  protect  themselves  against  intoxicating  drinks  is  denied,  and 
for  this  there  are  two  processes  of  reasoning.  The  one  is  that 
the  liquors  are  property,  and  that  the  right  to  make  and  the 
right  to  sell  are  inherent  in«  or  incident  to,  the  right  of  prop* 
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erty.  The  other  is  that  the  laws  of  the  United  States  permit  the 
importation;  the  right  to  import  carries  the  right  to  sell,  at 
least  in  original  packages;  the  right  to  sell  in  bulk  implies  the 
right  to  buy,  and  the  right  to  break  bulk  and  sell  bj  retail  fol- 
lows. If  this  reasoning  and  this  result  are  correct,  then,  indeed^ 
are  the  states  helpless.  They  have  not  one  of  the  most  neces- 
sary attributes  of  sovereignty,  and  even  of  individual  rightr^ 
that  of  self-protection;  and  state  sovereignty  is  a  fancy.  Then, 
neither  state  nor  United  States  can  exercise  this  power,  which  is 
always  admitted  to  belong  to  eveiy  independent  community. 

But  the  aigument  in  the  case  at  bar  stands  thus:  this  is  a 
limited,  a  constitutional  government,  and  although  the  people 
may,  yet  the  legislature,  under  the  constitution,  does  not,  pos- 
sess the  power  here  claimed.  We  proceed  to  consider  this 
question,  keeping  as  near  as  i>ossible  to  the  beaten  paths.  Let 
us  see  what  doctrines  have  been  held  in  some  cases,  which  may 
serve  both  as  an  answer  to  objections,  and  as  a  basis  for  our 
own  reasoning. 

In  the  case  of  Fisher  v.  McOirr,  CommanweaUh  v.  Albro, 
Herrick-v.  SmWi,  1  (Jray,  1  [61  Am.  Dec.  881],  Shaw,  C.  J.,  says: 
"  We  have  no  doubt  that  it  is  competent  for  the  legislature  to 
declare  the  possession  of  certain  articles  of  property,  either  ab- 
solutely, or  when  held  in  particular  places  and  under  particular 
circumstances,  to  be  unlawful,  because  they  would  be  injurious, 
dangerous,  or  noxious;  and  by  due  process  of  law,  by  proceed- 
ings in  rem,  to  provide  both  for  the  abatement  of  the  nuisance, 
and  the  punishment  of  the  offender,  by  the  seizure  and  confis- 
cation of  the  property,  by  the  removal,  sale,  or  destruction 
of  the  noxious  articles.  Therefore,  as  well  to  abate  the  nui- 
sance as  to  punish  the  offending  or  careless  owner,  the  property 
may  be  justly  declared  forfeited,  and  either  sold  for  the  public 
benefit,  or  destroyed,  as  the  circumstances  of  the  case  may  re- 
quire and  the  wisdom  of  the  legislature  direct.  Besides,  the 
actual  seizure  of  the  property  intended  to  be  offensively  used 
may  be  effected,  when  it  would  not  be  practicable  to  detect  and 
punish  the  offender  personally." 

This  able  judge  then  states  the  question  to  be,  "whether 
the  measures  directed  and  authorized  by  the  statute  in  question 
[the  Massachusetts  act]  are  so  far  inconsistent  with  the  prin- 
ciples of  justice  and  the  established  maxims  of  jurisprudence^ 
intended  for  the  security  of  public  and  private  rights,  or  so  re* 
pugnant  to  the  declaration  of  rights  and  the  constitution  that 
it  was  not  within  the  power  of  the  legislature  to  give  them  tbt 
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force  of  law,  and  thai  ihey  mufit  be  held  unconstitatioiial  and 
▼Old ; "  and  that  coort  were  all  of  opinion  that  thej  were.  These 
cases  are  referred  to  at  this  time  on  account  of  the  above  views, 
and  because  these  views  are  all  that  are  required  for  such  a  law 
to  stand  upon;  and  are  thus  unequivocallj  set  forth  hy  that 
court,  in  cases  which  are  cited  and  relied  upon,  apparentlj 
with  confidence,  as  conclusive  against  the  act  before  us.  The 
points  upon  which  those  cases  were  decided,  and  the  diffiar- 
ences  between  the  Massachusetts  and  Iowa  acts,  will  be  noticed 
hereafter. 

There  have  been  some  cases  determined  in  the  supreme  court 
of  the  United  States,  also,  upon  laws  enacted  upon  this  same 
subject,  which  command  our  attention.  We  are  not  unmindful 
of  the  distinction  which  has  been  so  urgently  pressed  in  rela- 
tion to  them,  that  they  determine  the  rights  of  the  states  only 
under  the  constitution  and  laws  of  the  United  States,  but  do 
not  touch  upon  their  powers  under  their  own  constitutions. 
This  is  true.  Yet  in  those  cases  are  thoughts  and  reasoning 
upon  the  powers  of  the  states  in  relation  to  these  subjects, 
which,  coming  from  that  tribunal,  are  entitled  to  our  deepest 
respect  and  gravest  consideration.  And  it  would  be  puerile  to 
pretend  not  to  see  nor  regard  the  reasoning  of  that  branch, 
even  in  cases  where  they  are  not  to  be  cited  as  authority.  As 
we  quote  commentators  and  elementary  writers,  so  a/arHori 
would  we  resort  to  the  fountains  from  which  the  elementaiy 
writers  themselves  draw. 

In  the  case  of  New  York  v.  Jfiln,  11  Pet.  102,  the  supreme 
court  say  that  ''it  is  not  only  the  right,  but  the  bounden  and 
solemn  duly  of  a  state  to  advance  the  happiness,  the  safety, 
and  prosperity  of  its  people,  and  to  provide  for  its  general 
welfare  by  any  and  every  act  of  legislation  which  it  may  deem 
conducive  to  these  ends,  where  the  i>ower  over  the  particular 
subject,  or  the  manner  of  its  exerdse,  is  not  surrendered  or 
restrained  in  the  manner  just  stated;  that  all  those  powers 
which  relate  to  merely  municipal  legislation,  or  what  may  per- 
haps be  more  properly  called  internal  police,  are  not  thus  sur- 
rendered or  restrained;  and  that,  consequently,  in  relation  to 
these,  the  authority  of  a  state  is  complete,  unquaMed,  and  ex- 
clusive." 

The  considerations  and  reasoning  in  the  cases  of  Thurlow  v. 
State  of  MusachuMetts,  Fletcher  v.  State  of  Bhode  Mand,  and 
Pierce  v.  Stale  of  New  Hampehire,  5  How.  604,  are  very  impor- 
tant in  their  bearings  upon  the  present  law  of  Iowa.    The  Mas- 
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sachusetta  law  prohibits  a  sale  of  liquors  without  license  in  a 
quantity  less  than  twenty-eight  gallons,  which  was  a  quantity 
greater  than  the  law  of  Uie  United  States  permitted  to  be  im- 
ported in  kegs.  The  Bhode  Island  law  forbade  a  sale  without 
license  in  a  quantity  less  than  ten  gallons,  which  was  a  quantity 
greater  than  the  law  of  the  United  States  permitted  to  be  im- 
ported in  bottles.  The  New  Hampshire  law  forbade  a  sale  in 
any  quantity  without  license.  Neither  of  the  cases  was  against 
an  importer.  The  first  two  cases  related  to  foreign  liquors  im- 
ported. The  New  Hampshire  case  related  to  liquor  of  domestic 
production,  transported  coasi-wise  from  one  state  to  another, 
viz.,  from  Massachusetts  to  New  Hampshire.  The  objections 
to  these  laws  were  based  upon  those  provisions  of  the  constitu- 
tion, article  1,  section  8,  clause  3,  and  section  10,  which  pro- 
hibit a  state  laying  imports  or  duties  upon  importations,  and 
giving  to  congress  the  power  to  regulate  commerce  with  foreign 
nations  and  among  the  states,  ^he  constitutionality  of  each  of 
these  laws  was  maintained.  But  such  was  the  importance  of 
the  cases,  and  such  the  difference  of  the  train  of  reasons  by 
which  the  supreme  judges  arrived  at  their  conclusions,  sever- 
ally, that  they  nearly  all  gave  their  views  in  one  or  more  sepa- 
rate opinions.  And  in  these  are  views  and  reasons  which  help 
us  on  to  a  conclusion  on  the  various  points  made  in  the  case  at 
bar. 

Ohief  Justice  Taney  says:  "  These  laws  may,  indeed,  disoour- 
age  imports,  and  diminish  the  price  which  ardent  spirits  would 
otherwise  bring.  But  although  a  state  is  bound  to  receive,  and 
to  permit  the  sale  by  the  importer,  of  any  article  of  merchandise 
which  congress  authorizes  to  be  imported,  it  is  not  bound  to 
furnish  a  market  for  it,  nor  to  abstain  from  the  passage  of  any 
law  which  it  may  deem  necessary  or  advisable  to  guard  the 
health  or  morals  of  its  citizens,  although  such  law  may  discour- 
age importation,  or  diminish  the  profits  of  the  importer,  or 
lessen  the  revenue  of  the  general  government.  And  if  any 
state  deems  the  retail  and  internal  traffic  in  ardent  spirits  inju- 
rious to  its  citizens,  and  calculated  to  produce  idleness,  vice,  or 
debaucheiy,  I  see  nothing  in  the  constitution  of  the  United 
States  to  prevent  it  from  regulating  and  restraining  the  traffic, 
or  from  prohibiting  it  altogether,  if  it  thinks  proper:"  Id.,  5 
How.  677. 

Mr.  Justice  McLean  says:  "  The  acknowledged  police  power 
of  a  state  extends  often  to  the  destruction  of  property.  A  nui- 
sance may  be  abated.    Everything  prejudicial  to  the  health  or 
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morals  of  a  city  may  be  remored.  Merchandise  from  a  port  where 
a  contagious  disease  prcTails,  being  liable  to  communicate  the 
disease,  maj  be  excluded;  and  in  extreme  cases  it  maybe  thrown 
into  the  sea.  This  comes  in  direct  conflict  with  the  regula* 
tion  of  commerce;  and  yet  no  one  doubts  the  local  power.  It 
is  a  power  of  self-preservation,  and  exists,  necessarily,  in  every 
organized  community.  It  is,  indeed,  the  law  of  nature,  and  is 
possessed  by  man  in  his  individual  capacify.  He  may  resist 
that  which  does  him  harm,  whether  he  be  assailed  by  an  assassin 
or  approached  by  poison.  And  it  is  the  settled  construction  of 
eveiy  regulation  of  commerce,  that  under  the  sanction  of  its 
general  laws  no  jMrson  can  introduce  into  a  community  malig- 
nant diseases,  nor  anything  which  contaminates  its  morals  or 
endangers  its  safety.  And  this  is  an  acknowledged  principle, 
applicable  to  all  general  regulations.  Individuals,  in  the  enjoy- 
ment of  their  own  rights,  must  be  careful  not  to  injure  the 
rights  of  others. 

"  The  police  power  of  a  state  and  the  foreign  commercial 
power  of  congress  must  stand  together.  Neither  of  them  can 
be  so  exercised  as  materially  to  affect  the  other.  The  sources 
and  objects  of  these  powers  are  exclusive,  distinct,  and  independ- 
ent, and  are  essential  to  both  governments.  The  one  operates 
upon  our  foreign  intercourse;  the  other  upon  the  internal  con- 
cerns of  a  state.  The  former  ceases  when  the  foreign  product 
becomes  commingled  with  the  other  property  of  the  state.  At 
this  point  the  local  law  attaches  and  regulates  it,  as  it  does  other 
property.  A  state  cannot,  with  a  view  to  encourage  its  local 
manufactures,  prohibit  the  use  of  foreign  articles,  nor  impose 
such  a  regulation  as  shall  in  effect  be  a  prohibition.  But  it  may 
tax  such  property  as  it  taxes  other  and  similar  articles  in  the 
state,  either  specifically  or  in  the  form  of  a  license  to  sell.  A 
license  may  be  required  to  sell  foreign  articles  when  those  of  a 
domestic  manufacture  are  sold  without  one.  And  if  the  foreign 
article  be  injurious  to  the  health  or  morals  of  the  community,  a 
state  may,  in  the  exercise  of  that  great  conservative  power  which 
lies  at  the  foundation  of  its  prosperity,  prohibit  the  sale  of  it. 
No  one  doubts  this  in  relation  to  infected  goods  or  licentious 
publications.  Such  a  regulation  must  be  made  in  good  faith, 
and  have  for  its  sole  object  the  preservation  of  the  health  or 
morals  of  society.  «  «  «  When,  in  the  appropriate  exercise 
of  these  federal  and  state  powers,  contingently  and  incidentally, 
their  lines  of  action  run  into  each  other,  if  the  state  power  be 
necessary  to  the  preservation  of  the  morals,  health,  or  safety  of 
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the  commtmiiy,  it  must  be  maintaiiied.  But  this  exigency  is 
not  to  be  founded  on  any  notions  of  conunercial  policy,  or  sus- 
tained by  a  course  of  reasoning  about  that  which  may  be  sup- 
posed to  affect,  in  some  degree,  the  public  welfare.  The  import 
must  be  of  such  a  character  as  to  produce^  by  its  admission  or 
use,  a  great  physical  or  moral  evil.  Any  diminution  of  the 
revenue  arising  from  this  exercise  of  local  power  would  be  more 
than  repaid  by  the  beneficial  result.  By  preserving,  as  far  as 
possible,  the  health,  the  safety,  aod  the  moral  energies  of  society, 
its  prosperity  is  advanced." 

Justice  Catron,  who  may  be  considered  as  the  least  favorable 
in  his  reasoning  to  the  general  views  expressed  above,  in  the 
same  cases,  says:  "I  admit  as  inevitable  that  if  the  state  has 
the  power  of  restraint  by  licenses  to  any  extent,  she  has  the  dis- 
cretionary power  to  judge  of  its  limit,  and  may  go  to  the  length 
of  prohibiting  sales  altogether  if  such  be  her  policy;  and  that  if 
this  court  cannot  interfere  in  the  case  before  us,  so  neither 
could  we  interfere  in  the  extreme  cose  of  entire  exclusion,  except 
to  protect  imports  belonging  to  foreign  commerce,  as  already 
defined."  And  he  held  that  the  states  had  the  power  of  restraint 
by  licensee,  and  consequently  of  prohibition,  until  congress 
should  pass  some  act  regulating  commerce  between  the  states. 
These  remarks  were  made  in  relation  to  the  New  Hampshixe 
case,  the  law  of  which  state  forbade  sales  at  all  without  a 
license  including  the  importer  in  its  terms,  but  in  which  case 
the  judge  considered  the  liquors  as  standing  upon  the  same 
ground  as  domestic  liquors. 

Mr.  Justice  Daniel  gives  a  greater  latitude  to  the  rights  of  the 
states  than  the  other  members  of  that  eminent  court,  and  dis- 
sents from  some  restraints  put  upon  the  states  by  the  court  in 
the  case  of  Brown  v.  Maryland,  12  Wheat.  419.  In  relation  to 
the  cases  before  that  court,  he  says:  '*  Evezy  power  delegated  to 
the  federal  government  must  be  expounded  in  coincidence  with 
the  possession  by  the  states  of  evezy  power  and  right  necessazy 
for  their  existence  and  preservation.  *  *  *  The  power  to  regu- 
late this  commerce  [foreign]  may  properly  comprise  the  times 
and  places  at  which,  the  modes  and  vehicles  in  which,  and  the 
conditions  upon  which  it  may,  as  a  foreign  commerce,  be  cazried 
on;  but  precisely  at  that  point  of  its  existence  that  it  is  changed 
from  foreign  commerce,  at  that  point  this  power  of  regulation 
in  the  federal  government  must  cease,  the  subject  for  the  action 
of  this  power  being  gone.  *  *  *  But  they  [subjects  of  foreign 
commerce]  must  be  continuing,  and  still  in  reality  subjects  to 
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foreign  commeroe,  and  Boeh  tbej  can  no  longer  be  after  tbat 
•commerce  with  regard  to  ihem  has  terminated  and  they  are 
•completely  Tested  as  property  in  a  citizen  of  a  state,  whether  he 
be  the  first,  second,  or  third  proprietor;  if  this  were  otherwise, 
then  by  the  same  reasoning  they  would  remain  imports,  or  sub* 
jects  of  foreign  commerce,  through  erery  possible  transmission 
of  title,  because  th^  had  been  once  imported.  *  *  *  It  can* 
not  be  correctly  maintained  that  state  laws  which  may  remotely 
or  incidentally  affect  foreign  commerce  are  on  that  account  to 
be  deemed  Yoid.  To  render  them  so,  they  must  be  essentially  and 
directly  in  conflict  with  some  other  power  clearly  Tested  in  con- 
gxess  by  the  constitution;  and,  I  would  add,  with  some  regula* 
tion  actually  established  by  congress  in  Tirtue  of  that  power. 
In  the  case  of  Brown  t.  Maryland,  8upra,  it  is  said  by  the  court 
that  liberty  to  import  implies  unqualified  liberiy  to  sell  at  the 
place  of  importation.  In  the  argument  of  this  case  the  proposi- 
tion ust  mentioned  does  not,  in  all  its  amplitude,  seem  broad 
enough  for  counsel,  who  haTC  contended  that  liberty  to  import 
implies,  on  the  part  of  the  states,  a  duty  to  encourage,  if  not  to 
enforce,  the  consumption  of  foreign  merchandise,  arising,  it  is 
afBrmed,  from  a  further  duty  incumbent  on  the  states  to  regard, 
«  priori,  the  acts  of  the  federal  gOTcmment  as  wisest  and  best, 
and  therefore  imposing  an  obligation  on  the  states  for  co- 
operation with  them.  These  Tery  exacting  propositions,  it  is 
belicTed,  can  hardly  be  Tindicated,  either  by  the  legitimate 
meaning  of  words  or  any  correct  theory  of  the  constitutional 
powers  of  congress.  *  *  *  When  importations  may  haTe  been 
made  with  the  direct  Tiew  to  sell,  it  does  not  follow,  by  necessary 
induction,  that  permission  for  the  former  to  import  implies  per- 
mission for  the  latter  to  sell,  nor  the  power  of  granting  the 
former  the  power  of  confining  the  latter;  much  less  that  it 
implies  the  power  or  the  obligation  on  the  part  of  the  goTcm- 
ment  to  command  or  insure  a  sale." 

It  was  upon  this  point  of  the  implied  right  of  the  importer  to 
aell  that  Justice  Daniel  differed  from  the  court.  In  relation  to 
the  argument  that  the  importer  pays  a  duty  to  the  goTemment 
for  the  permission  to  introduce  and  Tend  his  merchandise,  he 
flays:  "  In  truth,  no  such  right  as  the  one  supposed  is  pur- 
chased by  the  importer,  and  no  injury,  in  any  accurate  sense,  is 
inflicted  on  him  by  denying  to  him  the  power  demanded.  He 
has,  doubtless,  in  Tiew  the  profits  resulting  from  the  sale  of  his 
commodities,  but  he  has  not  purchased,  and  cannot  purchase, 
from  the  goTemment  that  which  it  could  not  insure  to  him— a 
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■ale  independenily  of  the  laws  and  i>oliiy  of  Uie  states.  He  baa, 
under  the  legitimate  power  of  the  federal  goyemment  to  regulate 
foreign  commerce,  purchased  the  right  to  import  or  introdnoe 
his  merchandise— the  right  to  come  in  with  it  in  quest  of  a  mar- 
ket, and  nothing  beyond  this.  The  habits,  the  tastes,  the  neces> 
sities,  the  health,  llie  morals,  and  the  safety  of  society  form  the 
troe  foundation  of  his  calculations,  or  of  any  i>ower  or  right 
which  may  be  conceded  to  him  for  the  sale  of  his  merchandise, 
and  not  any  supposed  right  in  the  federal  goyemment,  in  con- 
trayention  of  all  these,  to  enforce  such  sale.  *  ♦  *  These 
stipulations  [in  treaties]  no  more  signify  that  commodities  shall 
be  circulated  and  used  free  of  all  internal  regulation  than  th^ 
oonyey  a  positiye  mandate  for  their  being  purchased  and  con- 
sumed, eaten  and  drank,  nolens  volena,  or  at  all  eyents.  Ihrery 
state  that  is  in  any  sense  soyereign  and  independent  possesses, 
and  must  possess,  the  inherent  power  of  controlling  property  held 
and  owned  within  its  jurisdiction,  and  in  yirtue  and  under  the 
protection  of  its  own  laws,  whether  that  control  be  exercised  in 
taxing  it,  or  in  determining  its  tenure,  or  in  directing  the  man- 
ner of  its  transmission;  and  this,  too,  irrespectiye  of  the  quanti- 
ties in  which  it  is  held  or  transferred,  or  the  sources  whence  it 
may  haye  been  deriyed." 

In  the  same  cases,  Mr.  Judge  Woodbury  says:  '*  It  is  not  enou^ 
to  &noy  some  remote  or  indirect  repugnance  to  acts  of  con- 
gress, a  *  potential  inconyenience,'  in  order  to  annul  the  laws 
of  soyereign  states  and  oyertum  the  deliberate  decisions  of 
state  tribunals.  There  must  be  an  actual  collision,  a  direct 
inconsistency,  and  that  deprecated  case  of  '  clashing  soyereign- 
ties,'  in  order  to  demand  the  judicial  interference  of  this  court 
to  reconcile  them :  HcCuUoch  y.  Maryland^  4  Wheat.  316;  1  Stoiy 
on  Const.  482. 

''And  what  power  or  measure  of  the  general  goyemment 
would  a  prohibition  of  sales  within  a  state  conflict  with  if  it  con- 
sisted merely  in  regulations  of  the  police  or  internal  commerce 
of  the  state  itseU  ?  *  *  *  The  idea,  too,  that  a  prohibition  to 
sell  would  be  tantamount  to  a  prohibition  to  import  does  not 
seem  to  me  either  logical  or  founded  in  fact.  For  eyen  under  a 
prohibition  to  sell,  a  x)erson  could  import,  as  he  often  does,  for 
his  own  consumption  and  that  of  his  family  and  plantations; 
and  also  of  reyenue  which  would  otherwise  accrue  from  foreign 
imports,  or  from  those  of  that  particular  article."  This  able 
judge  further  says:  **  But  I  go  further  on  this  point  than  some 
of  the  court,  and  wish  to  meet  the  case  in  point,  and  in  its 
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wont  bearingB.  If ,  as  in  ihe  view  of  some,  these  lioenae  laws 
were  really  in  the  nature  of  partial  or  entire  prohibition  to  sell 
certain  articles  within  the  limits  of  a  state,  as  being  dangerous 
to  pnblic  health  and  morals,  or  were  virtaal  taxes  on  them  as 
state  property  in  a  fair  ratio  with  other  taxation,  it  does  not 
seem  to  me  that  their  conflict  with  the  constitution  would  by  any 
means  be  clear.  Taking  for  granted,  till  the  contrary  appears, 
that  the  real  design  in  passing  them  for  such  purposes  is  the 
aTOwed  one,  and  especially  while  their  provisions  are  suited  to 
effect  the  professed  object,  and  nothing  beyond  that,  and  do  not 
apply  to  persons  or  things  except  where,  within  the  limits  of 
state  territory,  they  would  appear  entirely  defensible  as  a  matter 
of  right,  though  prohibiting  sales.  *  *  *  Whether  such  laws 
of  the  states  as  to  license  are  to  be  classed  as  police  measures  or 
as  regulations  of  their  internal  commerce,  or  as  taxation  merely 
imposed  on  local  property  and  local  business,  and  are  to  be  jus* 
tifled  by  all  of  them  together,  is  of  littie  consequence,  if  tiliey 
are  laws  which,  from  their  nature  and  object,  must  belong  to  all 
soTcreign  states.  Call  them  by  whatever  name,  if  they  are  nec- 
essary to  the  well-being  and  independence  of  all  communities, 
they  remain  among  the  reserved  rights  of  the  states,  no  express 
grant  of  them  to  the  general  government  having  been  either 
properly  or  apparentiy  embraced  in  the  constitution.  So  whether 
they  conflict  or  not,  indirectiy  and  slightiy ,  vrith  some  regulations 
of  foreign  commerce,  after  the  subject-matter  of  that  commerce 
touches  the  soil  or  waters  within  the  limits  of  a  state,  is  not  per- 
haps very  material,  if  they  do  not  reaUy  relate  to  that  commerce, 
nor  any  other  topic  within  the  jurisdiction  of  the  general  gov- 
ernment. 

''As  a  general  rule,  the  power  of  a  state  over  all  matters  not 
granted  away  must  be  as  full  in  the  bays,  ports,  and  harbors 
within  her  territory,  infra  fauce%  ierrcB,  as  on  her  wharves  or 
shores  or  interior  soil.  And  there  can  be  littie  check  on  such 
legislation  beyond  the  discretion  of  each  state,  if  we  consider 
the  great,  conservative,  reserved  powers  of  the  states,  in  their 
quarantine  or  health  systems,  in  the  regulation  of  their  inter- 
nal commerce,  in  their  authority  over  taxation,  and,  in  short, 
every  local  measure  necessary  to  protect  themselves  against  per- 
sons or  things  dangerous  to  tiieir  peace  or  their  morals.  *  *  * 
It  is  the  undoubted  and  reserved  power  of  evexy  state  here,  as  a 
political  body,  to  decide  independent  of  any  provisions  made 
by  congress,  thongh  subject  not  to  conflict  with  any  of  them 
when  rightful,  who  shall  compose  its  population,  who  become 
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iti  reeidenfcs,  who  its  citizens,  who  enjoy  the  pri^ilegeB  of  ifai 
laws  and  be  entitled  to  their  protection  and  favor,  and  what 
kind  of  property  and  bnsiness  it  will  tolerate  and  protect.  And 
no  one  goyemment,  or  its  agents  or  navigators,  possesses  any 
right  to  make  another  state,  against  its  consent,  a  penitentiary 
or  hospital  or  poor-house  farm  for  its  wretched  outcasts,  or 
a  receptacle  for  its  poisons  to  health  and  instruments  of  gam- 
bling  and  debauchezy." 

Mr.  Justice  Qrier  says:  ''Without  attempting  to  define  what 
are  the  peculiar  subjects  or  limits  of  this  [the  state]  power,  it 
may  safely  be  affirmed  that  every  law  for  the  restraint  and  pun- 
ishment of  crime,  for  the  preservation  of  the  public  peace, 
health,  and  morals,  must  come  within  this  category;  that  is,  of 
the  authority  being  complete,  unqualified,  and  exclusive.  If  the 
right  to  control  these  subjects  be  '  complete,'  unqualified,  and 
exclusive  in  the  state  legislature,  no  regulations  of  secondary 
importance  can  supersede  or  restrain  their  operations  on  any 
ground  of  prerogative  or  supremacy.  The  exigencies  of  the  social 
compact  require  that  such  laws  be  executed  before  and  above  all 
others.  *  *  *  It  is  not  necessary,  for  the  sake  of  justifying 
the  state  legislation  now  under  consideration,  to  array  the  appall- 
ing statistics  of  misery,  pauperism,  and  crime  which  have  their 
origin  in  the  use  or  abuse  of  ardent  spirits.  The  police  power, 
which  is  exclusively  in  the  states,  is  alone  competent  to  the  cor- 
rection of  these  great  evils,  and  all  measures  of  restraint  or 
prohibition  necessary  to  effect  the  purpose  are  within  the  scope 
of  that  authority.  There  is  no  conflict  of  power  or  of  legisla- 
tion as  between  the  states  and  the  United  States;  each  is  acting 
within  its  sphere  and  for  the  public  good,  and  if  a  loss  of  reve- 
nue should  accrue  to  the  United  States  from  a  diminished  con- 
sumption of  ardent  spirits,  she  will  be  the  gainer  a  tliousand- 
fold  in  the  health,  wealth,  and  happiness  of  the  people." 

Thus  are  given  quotations  from  six  of  the  nine  judges  con- 
stituting the  supreme  bench  of  the  United  States,  and  from 
each  one  who  prepared  an  opinion.  If  any  apology  is  needed  for 
the  amplitude  of  these  quotations,  let  it  be  found  in  the  impor- 
tance of  the  subject,  and  in  the  general  want  of  correct  informa- 
tion in  respect  to  the  views  of  that  court  upon  these  subjects. 
Obtaining  right  notions  of  those  views,  we  are  enlightened  upon 
the  questions  before  us  and  upon  such  similar  ones  as  may  arise. 
It  is  cheering  to  find  in  these  opinions  that  the  reasoning  of 
some  courts  even  receives  no  countenance  from  that  bench;  and 
that  the  rights  conceded  to  the  importer  are  not  considered  as 
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eanying  with  ihem  such  a  train  of  consequences  as  has  some* 
times  been  held— consequences  which  take  from  a  state  the  right 
of  self*protection. 

Let  us  now  ese  what  that  court  has  judicially  held,  which 
bears  upon  the  questions  before  us.  llie  case  of  Brown  y. 
Maryland,  12  Wheat.  419,  was  brought  against  the  importer  of 
dry  goods.  The  state  law  required  such  importer  to  take  out 
and  paj  for  a  license  to  sell.  It  was  held  that  the  importer  had 
a  right  to  sell  his  imported  goods  in  their  original  packages  with* 
out  further  tax  than  the  duties  required  by  the  law  of  congress, 
and  that  the  state  law  imposing  a  tax  for  a  license  was  invalid. 
In  Oibbana  t.  Ogden,  9  Id.  1,  it  was  held  that  the  power  to 
regulate  commerce  between  the  states,  given  to  congress  by  the 
constitution,  was  not  exdusiye  in  congress  until  exercised;  nor» 
perhajm,  until  there  was  a  collision  between  regulations  made 
by  congress  and  by  a  state.  And  the  same  view  was  taken  in 
Wilson  T.  Blackbird  Greek  Marsh  Company,  2  Pet.  261. 

In  the  above  cases  of  FleUAer  t.  Bhode  Island  and  Ifiwrlow  v. 
MassachussettSf  5  How.  504,  it  was  held  that  laws  requiring  a 
license  to  be  obtained  before  selling  liquors  (including  foreign 
and  imported)  in  less  quantities  than  ten  and  twenty-eight  gal- 
lons were  constitutional  and  valid.  In  Pierce  v.  New  Hamp^ 
shire.  Id.,  it  was  held  that  a  law  requiring  a  license  to  be  ob- 
tained (which  license  might  be  refused)  before  the  sale  of 
liquors  in  any  quantity  was  valid  and  constitutional  when  ap- 
plied to  liquors  imported  from  another  of  these  states;  congress 
having  made  no  regulations  in  relation  to  commerce  between 
the  states.  In  the  above  three  license  cases  all  of  the  six 
judges  who  delivered  opinions  recognize  the  authority  of  a  state 
to  prohibit  the  sale  of  spirits  within  its  borders,  as  a  police  or 
internal  regulation,  excepting  only  the  importer  of  foreign 
spirits  selling  in  the  original  quantities  imported.  There  has 
been  nothing  decided,  then,  by  the  supreme  court  of  the  United 
States,  with  which  the  prohibitory  law  of  Iowa  conflicts.  That 
act  prohibits  the  sale  of  intoxicating  liquors  in  any  quantity;  but 
it  saves  the  case  of  the  importer.  The  objection,  therefore,  that 
this  act  is  in  conflict  with  the  constitution  or  laws  of  the  United 
States  is  not  well  takep. 

The  second  class  of  objections  urged  against  the  act  under 
consideration  is  tfalat  in  several  of  its  provisions,  or  omissions  to 
make  provisions,  it  is  a  violation  of  some  requirements  of  the 
constitution  of  the  state,  or  of  its  spirit  and  meaning.  As  two 
«f  the  objections  in  this  class  are  of  a  nature  quite  different  from 
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the  othersi  it  will  be  conyenient  to  consider  them  hj  themselTeft. 
These  are:  1.  "  That  the  statute  under  whioh  the  proceedings 
are  commenced  is  not  a  valid  and  existing  law  of  Iowa,  nor  can 
be;  for  that  the  legislature  of  the  state,  in  the  making  thereof, 
delegated  the  power  of  its  taking  effect  to  the  contingency  of  a 
Tote  of  the  people  in  its  favor;"  2.  *'That  no  publication  of 
fiaid  law  has  been  had.  as  the  constitution  of  the  state  requires." 

We  will  first  consider  the  question  relating  to  the  submission 
of  an  act  to  a  vote  of  the  people;  and  on  this  subject  we  enter- 
tain no  doubts.  The  general  assembly  cannot  legally  submit 
to  the  people  the  proposition  whether  an  act  should  become  a 
law  or  not;  and  the  people  have  no  power,  in  their  primaiy  or 
individual  capacity,  to  make  laws.  They  do  this  by  representa- 
tives. There  is  no  doubt  of  the  authority  of  the  legislature  to 
pass  an  act  to  take  effect  upon  a  contingency.  But  what  is  a 
contingency,  in  this  sense  and  connection?  It  is  some  event 
independent  of  the  will  of  the  law-making  power,  as  exercised 
in  making  the  law,  or  some  event  over  which  the  legislature  has 
not  control. 

For  instance,  the  embargo  laws  and  their  cessation  were  made 
to  depend  upon  the  action  of  foreign  powers  in  relation  to  cer- 
tain decrees.  The  will  of  the  law-maker  is  not  a  contingency 
in  relation  to  himself.  It  may  be  such  in  relation  to  another 
and  external  power,  but  to  call  it  so  in  relation  to  himself  is  an 
abuse  of  language.  Now,  if  the  people  are  to  say  whether  or 
not  an  act  shall  become  a  law,  they  become,  or  are  put  in  the 
place  of,  the  law-maker.  And  here  is  the  constitutional  objec- 
tion. Their  will  is  not  a  contingency  upon  which  certain  things 
are,  or  are  not,  to  be  done  under  the  law,  but  it  becomes  the 
determining  power  whether  such  shall  be  the  law  or  not.  This 
makes  them  the  **  legislative  authority,"  which,  by  the  constitu- 
tion, is  vested  in  the  senate  and  house  of  representatives,  and 
not  in  the  people. 

It  cannot  be  considered  necessary  to  argue  concerning  the 
submission  of  acts  of  incoiporation  to  the  acceptance  of  the  cor- 
porators. These  are  private  matters,  and  not  a  part  of  the  pub- 
lic law  of  the  land.  It  is  a  question  of  private  interest  only 
whether  certain  persons  shall  become  a  corporation;  and,  in  the 
case  of  a  strictiy  private  one,  probably  the  legislature  could  not 
make  them  such  against  their  assent.  And  in  the  case  of  mu- 
nicipal coiporations,  they  are,  in  the  legal  sense,  private;  and 
so  they  are  in  a  common  sense,  to  all  practical  intents. 

It  is  a  question  for  the  local  community  alone  to  determiM 
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whether  th^willbeincoiporatedyorvhether  they  will.be  Boaa 
« town  or  diy.  This  distiiiotion  is  made  practically^  always  and 
^yeiywhere,  whether  it  be  founded  in  strict  logic  or  not.  The 
oonstitation  prescribes  the  manner  in  which  bills  shall  become 
laws,  and  acts  or  laws  can  be  enacted  in  no  other  way.  A  certain 
body  or  department  is  created  for  this  purpose,  and  no  other 
has  the  smallest  authority  in  that  respect.  Article  8  of  the  con- 
stitution is,  in  part,  as  follows:  **  The  powers  of  the  goyemment 
of  Iowa  shall  be  divided  into  three  separate  departments— the 
legislative,  the  executive,  and  the  judicial.  The  legislative 
authority  of  this  state  shall  be  vested  in  a  senate  and  a  house 
of  representatives,  which  shall  be  designated  the  general  assem- 
bly of  the  state  of  Iowa;  and  the  style  of  their  laws  shall  be: 
*  Be  it  enacted  by  the  general  assembly  of  the  state  of  Iowa.' " 
How  is  a  law  enacted  ?  Section  16  of  the  same  article  directs  that 
**  bills  may  originate  in  either  house,  except,"  etc.;  and  "every 
bill,  having  passed  both  houses,  shall  be  signed  by  the  speaker 
and  president  of  their  respective  houses."  And  section  17  pro- 
vides that "  eveiy  bill  which  shall  have  passed  the  general  assem- 
bly shall,  before  it  becomes  a  law,  be  presented  to  the  governor. 
If  he  approve,  he  shall  sign  it;  but  if  not,  he  shall  return  it 
with  his  objections,"  etc.  Then  follow  directions  as  to  how  it 
shall  become  a  law,  notwithstanding  the  governor's  objections. 
It  will  be  observed  that  there  are  under  the  constitution  but 
three  departments  of  the  government;  that  the  legislative  depart- 
ment consists  of  the  senate  and  house  of  representatives,  and  the 
people  do  not  constitute  a  portion  of  it;  and  that  laws  are  en- 
acted "  by  the  general  assembly."  This  is  the  mode  provided  by 
the  constitution  for  making  laws.  A  bill  becomes  an  act  or  a 
law  in  the  above  manner,  or  it  never  becomes  such.  A  vote  of 
the  people  cannot  make  it  become  a  law,  nor  can  it  prevent  it 
becoming  one.  After  a  bill  has  thus  passed  the  two  houses,  and 
received  the  approval  of  the  governor,  and  thus  becomes  a  law  by 
the  constitution,  how  can  a  vote  of  the  people  affect  it?  As  well 
might  this  court  submit  the  decision  of  these  causes  to  a  vote  of 
the  people  of  the  state,  or  of  a  judicial  district;  or  the  governor 
his  pardoning  power.  If  there  is  any  efficacy  in  a  vote  of  the 
people  in  passing  a  law,  then,  of  course,  it  can  be  repealed  only 
by  a  vote. 

What  effect,  then,  had  the  vote  of  the  people?  None  at  all,  in 
a  legal  sense  or  manner.  The  constitution  made  it  an  act  of  the 
general  assembly  when  it  had  passed  the  two  houses  and  re- 
eeived  the  proper  signatures.    But  it  is  argued  that  the  eight* 
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aenth  seetian,  gotmitiang  the  act  to  a  Tote,  is  part  of  the  act; 
and  80  beoomea  a  law  with  the  rest.  The  answer  to  this  is,  thai 
if  the  geneial  assembly  has  no  anthorily  to  submit  soeh  a  ques- 
tion, then  such  a  piorision  is  Toid,  and  it  will  follow  that  either 
the  whole  act  or  the  section  containing  the  objectionable  matter 
is  null  and  yoid.  The  following  are  anthorities  on  both  sides  of 
the  question  of  sdlnnitting  acts  to  a  YOte  of  the  people.  The 
following  hold  it  constitutional:  Stale  of  Vermont  t.  Pariber,  2^ 
Yt.  867;  Johnson  y.  Bich,  9  Barb.  680.  The  following  hold  it 
unconstitutional:  Thome  t.  Cramer,  16  Id.  112;  Bradley  t. 
Baxter,  Id.  122;  B.  0.,  1  Am.  Law  Beg.  668;  Barto  t.  Hmrod^ 
8  N.  Y.  483  [69  Am.  Dec.  606];  BAoe  t.  Fotier,  4  Hair.  (Del.) 
479;  People  y.  CdOine,  8  Mich.  843;  S.  0.,  2  Am<  Law  Beg.  691; 
CommonweaUh  y.  McWiUiams,  11  Pa.  St.  61;  Parber  t.  Common- 
wealth,  6  Id.  607  [47  Am.  Dec.  480]. 

This  leads  us  to  the  next  step,  which  is,  whether  the  whole 
act,  or  the  eighteenth  section  only,  is  inyalid.  It  is  assumed, 
for  the  present,  that  the  matter  was  submitted  to  the  people  in 
the  largest  and  broadest  sense.  This  is  unconstitutional  and 
yoid.  But  an  act  yoid  in  part  is  not  necessarily  yoid  for  the 
whole.  If  sufficient  remains  to  effect  its  object,  without  the  aid 
of  the  inyalid  portion,  the  latter  only  shall  be  rejected,  and  the 
former  shall  stand.  This  doctrine  is  clearly  maintained  in  the 
Massachusetts  cases:  Fisher  y.  McOirr,  and  other  cases,  1  Gray» 
1  [61  Am.  Dec.  881];  Campbell  y.  Mississippi  Union  Bank,  6  How. 
(Miss.)  626;  Stale  y.  Cox,  8  Ark.  436;  CommonweaUh  y.  Kimball, 
24  Pick.  861  [86  Am.  Dec.  826];  Norris  y.  Boston,  4  Met.  288; 
Clark  y.  EUis,  2  Blackf .  10.  Now,  the  prohibitoiy  act  of  Iowa 
is  a  complete  act  in  all  its  parts,  without  the  eighteenth  section 
submitting  it  to  the  people.  No  part  depends  for  its  efficacy  or 
practicability  on  that  section.  It  can  be  carried  into  effect  as 
well  without  it  as  with  it.  That  section  relates  to  nothing  but 
the  yote,  the  returns,  publication  of  the  result,  and  like  matters. 
Testing  this  act,  then,  by  the  same  rules  which  are  applied  to 
others,  we  see  no  reason  why  the  whole  act  should  be  declared 
unconstitutional  and  yoid.  It  was  not  the  yote  of  the  people 
which  was  unconstitutional,  but  it  was  the  submission  to  the 
people;  and  that  part  of  the  act  was  and  is  inyalid  if  it  sub- 
mitted the  question  whether  it  should  be  the  law  or  not;  and 
the  yote  was  to  a  legal  intent  nugatory.  It  effected  nothing. 
The  act  would  haye  been  law  had  the  yote  been  against  it. 
Why  the  courts  of  some  states  haye  held  an  act  submitted  to  the 
people  to  be  yoid  rather  than  the  mere  act  of  submission,  as  im 


Dec.  1855.]  Santo  v.  State.  508 

ihe  case  of  the  New  York  school  law,  does  not  clearly  appear. 
Under  our  constitation  and  laws  there  seems  to  be  no  difficulty, 
as  will  be  shown  in  the  next  step  of  oar  inqoiiy. 

Thns  far  we  hare  8X)oken  in  gross,  and  without  discrimination, 
of  the  submission  to  a  vote.  But  if  we  are  not  correct  in  yiew- 
ing  the  submission  alone  as  the  invalid  part  of  the  act,  in  other 
words,  if  the  submission  to  a  vote  of  the  people  renders  the 
whole  act  void,  then  it  becomes  necessary  to  be  more  exact,  and 
to  see  what  was  submitted,  and  in  what  terms  or  manner.  Let 
ns  assume,  for  this  part  of  the  argument,  that  the  whole  act  is 
rendered  unconstitutional  if  it  was  submitted  to  the  rote  ux)on 
the  condition  that  if  the  rote  was  in  its  favor  it  shall  be  a  law, 
and  if  the  vote  was  against  it  then  it  should  not  become  a  law. 
In  the  case  of  the  New  YorkfreenBchool  law,  section  10  provided 
that  **  the  electors  shall  determine  by  ballot,  at  the  annual  elec- 
tion to  be  held  in  November  next,  whether  this  act  shall  or  shall 
not  become  a  law.''  And  section  14  was,  that  if  a  majority  of 
the  votes  should  be  against  it,  then  "  this  act  shall  be  null  and 
void,"  and  if  they  should  be  in  its  favor,  **  then  this  act  should 
become  a  law,  and  take  effect.''  In  this  case  it  was  distinctiy  put 
to  a  vote  of  the  people  whether  the  act  should  become  a  law  or 
not.  And  if  the  legislature  could,  by  any  possibility,  put  from 
itself  the  determination  of  this  question,  it  did  so  in  that  case. 

But  it  is  apprehended  that  the  Iowa  act  stands  quite  differ- 
ently. The  eighteenth  and  last  section  is  in  substance  as  follows, 
oertain  parts  being  quoted  literally:  ''At  the  April  election, 
to  be  holden  on  the  first  Monday  in  April,  a.  d.  1855,  the  ques- 
tion of  prohibiting  the  sale  and  manufacture  of  intoxicating 
liquor  shall  be  submitted  to  the  legal  voters  of  the  state,*"  then 
follow  provisions  concerning  the  election  and  the  returns;  the 
ballot  is  to  be  "  For  the  prohibitory  liquor  law,"  or  "Against 
the  prohibitory  liquor  law;"  an  official  statement  of  the  result 
of  the  vote  is  to  be  made  and  published;  "  and  if  it  shall  appear 
from  such  official  statement  that  a  majority  of  the  votes  cast  as 
aforesaid  ux>on  said  question  of  prohibition  shall  be  for  the  pro- 
hibitory liquor  law,  then  this  act  shall  take  effect  on  the  first 
day  of  July,  a.  d.  1855;"  but  providing  that  those  portions  of 
the  act  which  relate  to  the  election  directed  in  this  section 
should  take  effect  from  and  after  publication  in  the  newspapers 
therein  named.  The  act  is  signed  by  the  president  of  the  senate 
and  the  speaker  of  the  house,  and  approved  by  the  governor. 
Now,  it  is  manifest  that  here  is  no  distinct  submission  to  the 
people  of  the  question  "whether  this  act  shall  or  shall  not 
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become  a  law,"  as  in  the  New  York  case.  It  is  not  provided  that 
if  the  vote  be  against  it  it  shall  not  become  a  law,  or  that  it  shall 
not  take  effect.  The  proyision  that  if  the  vote  be  for  it  it  shall 
take  effect  on  the  first  day  of  July  affords  some  little  weight  of 
argument  against  this  yiew;  but  it  is  not  possible  to  give  to  the 
implication  contained  in  them  a  weight  sufficient  to  oyerride  the 
argument  drawn  from  the  proyisions  of  the  constitution  relatiye 
to  the  passage  of  laws,  and  from  the  want  of  power  in  the  l^g* 
islature.  And  the  more  especially  is  this  true  when  a  fair  and 
constitutional  object  for  these  proyisions  can  be  found,  and  a 
consistent  meaning  and  proper  effect  can  be  giyen  to  the  pro- 
yisions of  the  act,  so  as  to  giye  effect  to  the  whole. 

For  some  time  after  the  establishment  of  the  state  goyemment, 
it  was  doubted  whether  the  judiciary  possessed  authority  to  de* 
clare  and  hold  an  act  of  the  legislature  unconstitutional  and 
yoid,  and  the  exercise  of  the  power  was  declined  by  some  courts. 
And  now,  although  the  power  is  uniyersally  admitted,  its  exer- 
cise is  considered  of  the  most  delicate  and  responsible  nature, 
and  it  is  not  resorted  to  unless  the  case  be  clear,  decisiye,  and 
unayoidable.  It  is  the  duty  of  the  court  to  giye  an  act  such  a 
construction,  if  x>ossible,  as  will  maintain  it:  Eioe  y.  Ibster,  4 
Harr.  (Del.)  479;  Fisher  y.  McGirr,  etc.,  1  Gray,  1  [61  Am. 
Dec.  881];  Matte  y.  State,  4  Ind.  342;  Griffith  y.  Commissum- 
era  of  Crawford  County,  Carey  y.  Commissioners  of  Wyandot 
County,  20  Ohio,  Append.  1;  Commonweaiih  y.  McWiUiamSt 
11  Pa.  St.  61;  State  y.  Cooper,  5  Blackf.  258;  Bank  of  ffamiUm 
y.  Dudley,  2  Pet.  522;  Ogden  y.  Saunders,  12  Wheat.  270;  Peo- 
ple y.  J^bo^,  19  Johns.  58;  Johnson  y.  Dalton,  1  Cow.  543, 550  [18 
Am.  Dec.  564J;  Colder  y.  BuU,  3  Dall.  886;  Duncanson  y.  Ih- 
Lure,  4  Id.  308;  Fletcher  y.  Peck,  6  Cranch,  87.  Eyery  lawyer 
knows  that  it  is  a  common  argument,  often  resorted  to,  against 
some  construction  of  an  act,  that  that  would  be  giying  it  an  un- 
lawful, an  unconstitutional,  effect,  and  therefore  the  legislature 
did  not  so  intend  it.  And  this  is  a  legitimate  argument,  and 
one  which  not  unfrequently  preyails.  Certainly  some  more 
words,  and  negatiye  words,  are  wanting  in  this  section  to  com- 
pel a  court  to  giye  it  such  a  construction  as  will  nullify  the  whole, 
or  eyen  the  section  alone. 

But  what  meaning  can  be  giyen  it  which  will  leaye  it  consiB* 
tent  and  yalid  ?  Suppose  the  legislature,  haying  enacted  the  law, 
designed  to  ascertain  the  moral  sentiment  of  the  people  of  the 
state  on  the  subject  of  **  prohibition,''  in  order,  first,  that  if  the 
community  shoiQd  be  in  &yor  of  that  policy,  the  law  might  havf 


Dec  1865.]  Santo  v.  State.  607 

the  aid  of  the  power  of  that  public  moral  Bentiment;  and  see- 
ondlj,  that  if  the  public  Toice  should  be  against  the  policy,  this 
might  be  certainlj  ascertained  and  the  law  repealed.  This  would 
be  entirely  consistent  with  the  constitution,  and  perfectly  rational; 
for  not  only  does  our  gOYemment  peculiarly  stand  ux>on  pub- 
lic sentiment,  but  it  is  also  well  understood  that  a  law  of  this 
nature,  especially,  requires  the  aid  of  the  public  mond  sense,  as 
well  as  its  legal  authority,  for  its  enforcement.  Had  this  been 
the  intent  of  the  law-making  power,  it  could  not  have  used  Ian* 
guage  better  adapted  to  it,  with  the  slight  exception  aboTC  al- 
luded to;  nor,  indeed,  could  omission  of  language  have  been 
more  appropriate.  And  what  the  act  does  not  say  is  important 
as  well  as  what  it  does  say.  Now,  when  the  language  and  pro- 
Yisions  of  an  act  are  consistent  with  a  lawful  end,  and  this  is  its 
apparent  meaning,  whilst  another  construction  would  give  it  an 
unlawful  effect,  it  is  the  duty  of  a  court  to  take  that  view  which 
is  lawful  and  consistent.  In  view  of  the  rules  and  considera- 
tions above  suggested,  which  are  the  ordinary  ones  applied  by 
courts  to  all  acts  of  the  legislature,  we  are  constrained  to  hold: 
1.  That  the  whole  act  is  not  rendered  invalid,  even  though  the 
submission  to  a  vote  should  be  held  unconstitutional;  2.  That 
the  vote  called  for  in  the  eighteenth  section  of  this  act  was  not 
upon  the  question  whether  it  should  become  a  law  or  not,  and 
therefore  there  is  no  sufficient  objection  even  to  that  section. 

Another  objection  of  a  constitutional  character  arises  under 
article  1,  section  26,  which  is:  ''Every  law  shall  embrace  but 
one  object,  which  shall  be  expressed  in  the  title."  It  is  urged 
that  this  act  contains  both  more  than  one  object,  and  objects  not 
expressed  in  the  title.  The  title  is,  "An  act  for  the  suppression 
of  intemperance."  It  would  require  too  much  space  to  pass  in 
detail  through  the  argument  of  the  counsel  in  the  case  against 
Santo  on  this  question.  He  carries  it  further  than  we  are  inclined 
to  follow  him.  In  the  course  of  it  he  substitutes  the  word ' '  sub- 
ject" for  "  object"  (between  which  it  is  apprehended  that  there 
may  be  a  distinction),  and  applies  both  of  them  to  each  step 
which  may  be  taken  toward  the  attainment  of  the  object  of  the 
enactment.  According  to  this  argument,  the  provisions  for  the 
punishment  of  drunkenness,  prohibiting  the  sale,  declaring  cer- 
tain things  nuisances,  the  appointment  of  agents,  etc.— each 
distinct  idea  or  step— is  severally  a  new  object.  We  cannot 
concur  in  the  objection.  The  act  is  entirely  free  from  it.  Were 
the  argument  valid,  an  act  could  hardly  extend  beyond  one 
[,  certainly  not  beyond  one  section.    Each  step  toward 
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the  main  object  must  be  proTided  for  by  *  separate  enactmeiit. 
Half  the  acts  in  the  statnte-books  embrace  seyeral  ideas  or  steps 
in  the  progress  of  their  provisions  toward  the  attainment  of  th4 
main  object.  The  object  may  be  a  broader  or  narrower  one, 
but  if  it  be  a  bona  Jide  object  for  legislative  attainment,  and  the 
several  steps  embraced  in  it  are  fairly  conducive  to  that  end  or 
object,  it  is  still  a  unit.  Under  what  other  view  could  a  school 
or  revenue  act  be  framed  or  upheld?  Does  not  each  of  these 
present  a  unity  of  object?  Must  they  be  divided  into  as  many 
separate  acts  as  there  are  provisions  to  carry  out  the  main  end  t 
Such  is  not  the  design  of  the  constitution.  This  act  presents  a 
fair  unity  of  object.  See  the  case  of  State  ex  rel.  Weir  v.  Count) 
Judge  of  Dams  County,  2  Iowa,  280.  The  next  class  of  objec- 
tions presented  arises  from  the  following  provisions  of  the  con- 
stitution: 

That  all  men  have  the  right  of  acquiring  and  protecting 
property:  Art.  1,  sec.  1. 

The  right  of  the  people  to  be  secure  in  their  persons,  houses, 
papers,  and  effects,  against  unreasonable  seizures  and  searches, 
shall  not  be  violated;  and  no  warrant  shall  issue  but  on  proba- 
ble cause,  supported  by  oath  or  affirmation,  particularly  de- 
scribing the  place  to  be  searched,  and  the  papers  and  things  to 
be  seized:  Sec.  8. 

That  in  all  criminal  prosecutions  the  accused  shall  have  a 
right  to  be  informed  of  the  accusation  against  him,  and  to  be 
confronted  with  the  witnesses  against  him:  Sec.  10. 

Private  property  shall  not  be  taken  for  public  use  without 
just  compensation:  Sec.  18. 

That  no  law  of  a  public  nature  shall  take  effect  until  the 
same  shall  be  published  and  circulated  in  the  several  counties, 
by  authority:  Art.  3,  sec.  27. 

Let  us  keep  in  mind  what  has  been  before  said  concerning 
the  duty  of  a  court  to  sustain  an  act  of  the  legislative  depart- 
ment of  the  government,  if  it  can  be  done  consistenUy,  and  to 
give  it  such  a  construction  as  will  uphold  it,  if  this  can  be  done 
fairly,  rather  than  one  which  will  overthrow  it.  We  have  said 
that  we  should  not  incline  to  theorize.  Neither  will  we  quote 
the  merely  theoretic  writers.  For  a  sufficient  expression  upon 
the  rights  of  individuals,  and  of  the  state  governments,  refer- 
ence is  made  to  the  quotations  heretofore  made  from  the  opin- 
ions of  the  able  men  comprising  the  highest  judicial  tribunal 
in  our  country,  and  upon  these  we  shall,  for  the  present,  rest 
We  will  ix^xt  endeavor  to  state,  as  connectedly  as  possible,  an4 
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to  notice,  ihe  objectiona  arising  under  each  of  the  foregoing 
proTisionB  of  the  constitution.  And  as  there  will  be  occasion, 
probably,  to  refer  to  the  constitutions  and  laws  of  the  United 
States,  and  of  Indiana,  Michigan,  Wisconsin,  Missouri,  and 
Kentucky,  it  is  here  stated,  once  for  aU,  to  save  repetition,  that 
each  of  them  has  provisions  like  those  abore  cited  from  that  of 
Iowa,  and  either  in  the  same  terms  (which  is  generally  so),  or  in 
terms  so  similar  that  no  distinction  need  be  takeut  excepting 
that  which  rehttes  to  the  publication  of  htws. 

1.  It  is  objected  that  there  has  been  no  publication  of  this 
met,  as  is  required  by  the  constitution.  This  objection  is  not 
explained  and  applied  so  as  to  make  it  intelligible.  Article  8, 
section  27,  provides  only  that  the  law  shall  not  take  effect  until 
published  and  circulated*  It  gives  no  detailed  directions.  The 
code,  section  22,  makes  general  provision  on  this  subject,  and 
directs  that  acts  of  a  public  nature  shall  take  effect  on  the  first 
day  of  July  following  the  session;  and  that  every  such  act  shall 
be  presumed  to  have  taken  effect  at  that  time,  unless  the  con- 
tiBiy  appear,  as  provided  in  section  28  and  24.  No  facts  are 
shown  in  the  case  to  make  a  question.  We  find  the  act  in  the 
volume  of  session  laws,  which  was  published  before  the  first  day 
of  July,  1855,  and  believe  it  took  effect  on  that  day,  by  virtue 
of  the  above  general  provisions.  But  here  it  is  objected  that 
a  part  of  the  act,  that  is,  that  part  relating  to  the  vote,  is  made, 
by  the  act  itself,  to  take  effect  on  the  publication  of  the  law  in 
certain  newspapers.  We  see  no  valid  objection  to  this.  By 
article  8,  section  27,  of  the  constitution,  if  the  general  assem- 
bly  deem  a  law  of  immediate  importance,  they  may  provide  that 
it  take  effect  by  publication  in  newspapers.  And  it  is  no  un- 
common thing  for  an  act  to  be  made  to  take  effect  in  part  at 
one  time  and  in  part  at  another.  This  is  generally  true  of  our 
acts  incorporating  towns  and  cities,  in  which  there  is  a  submis- 
sion to  the  acceptance  of  the  citizens. 

2.  We  give  our  attention  to  the  exceptions  taken  under  article 
1,  sections  1, 8,  10, 18,  above  cited.  They  are  thus  enumerated: 
1.  No  particular  description  of  the  place  to  be  searched,  or  the 
property  to  be  seized,  is  required  by  the  act;  2.  The  charge  ia 
not  required  to  be  distinctly  and  f uUy  made  against  the  defend- 
ant; 8.  The  prosecution  is  a  criminal  one,  and  it  is  not  made 
necessary  to  inform  the  defendant,  nor  need  he  be  confronted 
with  the  witnesses;  4.  It  authorizes  a  destruction  of  the  prop- 
erty without  notifying  the  defendant;  5.  It  authorizes  a  for- 
feiture and  destruction  of  private  property  without  bial,  and  aa 
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a  peoftliy  for  orime  which  need  not  be  proTsd;  6.  It  presumes 
the  guilt  of  the  accused;  7.  It  authoiizes  the  abatement  and 
destruction  of  property,  real  and  personal,  ux)on  the  fact  of  find- 
ing  the  liquor  without  other  proof;  8.  It  gives  justices  of  the 
peace  jurisdiction  of  an  unlimited  amount  of  properly. 

These  questions,  especially,  we  desire  to  try,  and  to  test  tfaia 
law  by  the  laws  here  and  elsewhere  on  other  subjects. 

1.  As  to  the  description  in  the  sei^h-warrant.  The  act  re> 
quires  the  place,  person,  and  property  to  be  described  **  as  par- 
ticularly as  may  be,"  and  the  argument  is  raised  that  if  the 
complainant  describe  them  as  particularly  as  he  can,  or  as  he 
knows  how,  this  shall  be  held  sufficient,  however  loose  and  in« 
definite  it  may  be.  This  is  giving  a  false  and  unnecessary  sense 
to  these  words.  They  seem  to  us  to  convey  the  idea  of  the 
greatest  degree  of  certainty.  The  constitutions  of  Missouri  and 
Kentucky  have  the  same  language  as  our  act,  **  describing  the 
person,  place,  or  thing  as  nearly  as  may  be.''  Was  this  intended 
to  loosen  the  particularity  of  the  description  required  ?  On  the 
contrary,  it  is  giving  additional  emphasis  to  the  word  ''  partica- 
krly." 

2.  As  to  the  manner  of  charging  the  offense.  The  objectors 
do  not  specify  any  defects.  The  act  requires  the  charge  to  be 
made  in  like  manner  as  is  required  in  relation  to  other  offenses. 
It  gives  no  especial  directions,  but,  like  other  laws,  describes 
the  offense,  and  requires  an  information,  and  this  must  conform 
to  the  usual  rules  of  law. 

8.  On  informing  the  defendant,  and  confronting  him  with 
the  witnesses.  It  is  true  that  the  act  does  not  require  that  the 
defendant  be  arrested,  nor  is  this  necessary;  but  it  requires  a 
notice  to  him,  as  effectual,  in  substance,  as  when  he  is  sued  for 
any  amount  of  indebtedness,  and  on  which  judgment  may  be 
rendered  for  a  thousand  or  ten  thousand  dollars;  and  the  act 
requires,  or  rather  allows,  him  to  be  confronted  with  the  wit- 
nesses, in  the  same  manner  that  other  provisions  of  law  do. 
There  is  no  distinction  between  this  act  and  others  on  these 
questions  generally.  The  objections  are  drawn  from  another 
source,  which  will  be  noticed  presently. 

4.  That  the  act  authorizes  the  destruction  of  the  properly 
without  notifying  the  defendant.  This  objection  is  not  founded 
in  fact,  and  if  it  were,  it  is  not  clear  that  it  would  be  valid. 

5.  That  the  act  authorizes  a  forfeiture  and  destruction  of 
private  property  without  trial,  and  as  a  penalty  for  crime  whicib 
need  not  be  proved;  and, 

6.  It  presumes  the  guilt  of  the  accused* 
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The  first  daiifie  of  this  objection  is  utterly  without  founda* 
iion.  The  act  requires  a  trial  as  much«  and  in  the  same  manner, 
as  any  other  act  does.  The  objection  relating  to  the  presump- 
tion of  guilt  arises  on  the  seventh  section  of  the  act,  which  is,  in 
substance,  that  '*no  person  shall  own  or  keep  intoxicating 
liquor  with  intent  to  sell  the  same,  in  this  state;  and  the  proof 
of  finding  the  liquor  named  in  the  x>088ession  of  the  accused, 
in  any  place  except  his  private  dwelling-house  or  its  depend- 
encies, shall  be  received  and  acted  upon  as  presumptive  evi- 
dence that  such  liquor  was  kept  or  held  for  sale,  contrary  to 
the  provisions  of  this  act.'*  The  charge  that  the  act  either  pre- 
sumes the  gailt  of  the  defendant,  or  infiicts  a  penalty  for  ^ 
erime,  without  proof,  is  not  true  in  fact.  The  objection  in- 
tended was,  probably,  ihat  the  act  presumes  the  guilt  from  cer- 
tain facts,  or  from  insufficient  facts.  The  length  of  this  opinion 
already  warns  us  that  we  cannot  enter  fully  into  all  the  ques- 
tions raised  and  suggested,  and  that  we  must  not  attempt  to  go 
at  large  into  that  of  the  power  of  the  legislature  over  the  sub- 
ject of  evidence. 

The  act  prohibits  the  sale  of  ardent  spirits,  and  consequently 
forbids  the  keeping  it  with  intent  to  sell;  and  then  it  makes 
the  keeping  it  in  certain  circumstances— or,  if  you  please,  in 
any  but  certain  circumstances^  presumptive  evidence  of  keeping 
vrith  intent  to  sell.  It  does  not  forbid  the  use  of  it,  nor  the 
keeping  it,  but  it  cannot  be  kept  free  from  legal  suspicion  un- 
less kept  in  one's  dwelling-house  or  its  dependencies.  The 
dealer  in  gunpowder  is  often  restricted  to  one  place  for  keeping 
this  x>ortion  of  his  property,  and  is  forbidden,  perhaps,  to  keep 
it  within  the  town  in  which  he  lives  and  transacts  his  business. 
The  sale  of  spirits  being  prohibited,  its  possession  is  rendered 
a  suspicious  fact,  unless  it  be  so  kept  as  to  indicate  an  intent 
for  private  use.  So  the  possession  of  more  than  a  certain  num- 
ber of  counterfeit  coins,  or  bank  bills,  is  sometimes  rendered 
presumptive  evidence  of  an  intent  to  utter.  Illicit  goods  found 
amongst  a  passenger^s  baggage  becomes  strong  presumptive 
evidence  of  an  intent  to  evade  the  revenue  laws:  1  XT.  S.  Stats, 
at  Large,  662,  sec.  40;  and  they  are  seised  and  forfeited.  Goods 
entered  under  a  false  invoice  serve  the  same  purpose,  and  are  for- 
feited: Id.,  sec.  66.  By  the  revised  statutes  of  Indiana,  2  B.  S., 
1862,  p.  417,  the  knowingly  retaining  in  possession  dies,  plates, 
etc.,  used  in  forging  coin  or  notes,  is  presumptive  evidence  of  an 
intent  to  use  them.  So,  by  the  same  law,  keeping  gaming  tools 
upon  the  same  ground.    And  instances  of  the  like 
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kind«  from  the  laws  of  all  the  states,  could  be  mnltiplied.  We 
have  seen  that  the  legislatiTe  authority  of  the  state  extends  to  its 
internal  oommerce  and  police,  and  to  the  health  and  morals  of 
the  community;  and  under  this,  a  sound  discretion  is  the  only 
limit  which  can  be  prescribed  to  laws  regulating  the  uses  or 
possession  of  suspicious,  injurious,  or  dangerous  property. 

7.  Of  the  jurisdiction  conferred  upon  justices  of  the  peace. 
The  exception  is  a  novel  one.  It  is  not  that  the  justioe  has  juris- 
diction of  offenses  of  too  high  a  grade,  for  in  this  respect  this 
act  comes  within  the  general  proyision  of  the  code;  but  it  is  that, 
incidentally,  he  may  obtain  cognizance  of  properly  of  an  unde- 
fined amount.  Such  a  criterion  for  the  jurisdiction  of  a  justice 
of  the  peace  in  criminal  cases,  as  is  intimated  in  this  objection, 
is  not  known  to  the  constitution  or  laws  of  this  state,  nor  of  any 
other  of  which  we  have  any  knowledge.  This  objection,  if  valid, 
would  lie  to  all  the  laws  of  this  and  the  other  states  relating  to 
the  seizure  of  gaming-tables  and  implements,  of  instruments  and 
tools  for  counterfeiting,  of  obscene  books  and  prints,  etc. 

We  have  thus  adverted  briefly  to  all  the  several  legal  matters 
embraced  in  the  exceptions  taken  to  this  act,  and  coming  within 
the  range  of  constitutional  provision.  But  it  is  felt  that  this 
range  of  quotations  is  not  entirely  complete  and  satisfactory, 
being  limited  to  the  objections  actually  assigned  in  the  cases. 
And  as  there  are  three  cases  before-  the  court,  and  the  arguments 
in  some  of  them  go  beyond  the  errors  assigned  in  their  bearing 
and  spirit  and  aim  to  cover  broader  ground,  we  will  not  feel 
ourselves  rigidly  confined. 

The  objection  is  not  that  the  power  of  search  and  seizure  given 
by  this  act  is  unreasonable,  within  the  meaning  of  the  constitu- 
tion. The  term  ''unreasonable,"  in  the  constitutions  of  the 
states,  has  allusion  to  what  had  been  practiced  before  our  revo- 
lution, and  especially  to  general  search-warrants,  in  which  the 
person,  place,  or  thing  was  not  described.  It  is  believed  that 
no  search-warrant  is  unreasonable,  in  the  legal  sense,  when  it  is 
for  a  thing  obnoxious  to  the  law,  and  of  a  person  and  place  par- 
ticularly described,  and  is  issued  on  oath  of  probable  cause. 
The  laws  of  the  United  States  in  relation  to  commerce  go  far 
beyond  this  act:  1  Stats,  at  Large,  662.  The  officer  is  not 
required,  generally,  to  have  a  warrant.  A  passenger's  baggage 
is  searched  and  illicit  goods  are  seized  and  forfeited:  Sec.  46. 
Goods  removed  from  a  wharf,  etc.,  before  they  are  weighed, 
gauged,  measured,  or  whatever,  are  forfeited,  and  may  be  seized: 
Sec.  51.     Oollectors,  naval  officers,  etc.,  may  board  vessels 
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iriihm  four  leagneB  of  the  coast  and  search  them  in  "  ereiy 
part: "  Sees.  64,  99.  Goods  entered  with  a  fraudulent  inyoice 
are  forfeited,  and  if  the  collector  suspect  it,  he  may  seize  them: 
8oc.  66.  The  laws  of  the  states  generally— <3onceming  the  search 
of  gaming-houses  and  the  seizure  of  persons  and  implements; 
for  the  search  and  seizure  of  base  coin  and  counterfeiting  tools, 
devices,  and  implements;  of  lotteries  and  tickets,  and  of  obscene 
books,  prints,  and  pictures — ^stand  upon  the  same  ground,  and 
faaye  no  more  legal  virtue  than  the  warrant,  search,  and  seizure 
required  or  permitted  by  this  act;  and  if  this  must  fall,  by  rea- 
son of  any  objection  here  urged,  th^  must  fall  with  it,  so  far  as 
the  principle  is  concerned.  These  have  nerer  been  objected  to 
on  constitutional  grounds,  although  they  hare  existed  from  the 
beginning  of  these  govemments.  The  supposed  doubt  has 
arisen  only  on  the  present  subject. 

The  same  remarks  extend  to  the  objections  based  on  the  con- 
stitutional provisions  concerning  the  right  to  acquire  and  pro- 
tect property,  and  the  other  objections  based  on  the  idea  of 
interference  with  private  right  and  on  the  destruction  of  prop- 
erly. All  the  laws  above  referred  to  require  the  destruction  of 
various  kinds  of  property;  they  interfere  with  the  individual's 
notions  of  the  pursuit  of  happiness,  with  his  supposed  private 
rights,  and  his  property.  The  legislative  power  is  the  supreme 
judge  and  guardian  of  the  public  health,  safely,  happiness,  and 
morals;  and  if  the  traffic  in  certain  property  is  held  detrimental 
or  dangerous  to  these,  it  may  be  prohibited,  and  such  properly 
illicitly  held,  kept,  or  used  may  be  declared  forfeited,  and  being 
forfeited,  may  be  destroyed;  and  this  is  not  taking  private  prop- 
erty for  public  use,  in  any  sense  which  any  one  attaches  to  the 
constitution. 

There  is  one  other  manner  of  viewing  this  act  which  may 
afford  some  satisfaction.  It  cannot  but  be  observed,  by  one 
who  compares,  that  the  most  of  the  objections  presented  against 
the  Iowa  act  are,  or  seem  to  be,  drawn  from  objections  made 
to  the  Massachusetts  act,  in  the  cases  of  FUher  v.  IbOirr, 
OcmmmweaUh  v.  Jlbro,  and  HerridD  v.  8mUh,  1  Gray,  1  [61 
Am.  Dec.  381J.  And  for  this  reason  it  is,  perhaps,  that  some 
of  them  are  not  more  pertinent.  On  account  of  the  general 
similarity  of  that  aot  to  ours,  and  of  the  important  bearing 
which  the  ruUngs  of  that  court,  in  those  cases,  have,  or  seem 
to  have,  on  the  questions  here  made,  it  will  be  useful  to  compare 
that  aot,  and  the  points  decided  upon  it,  with  our  own  law* 
This  will  be  done  as  Iniefly  as  possiUa. 


f  14  Samto  v.  State.  [Iowi^ 

1.  The  ooiirty  in  those  oases,  says:  ''It  is  nowhere  pcoTidecU 
in  dizeot  tenns,  that  keeping  or  having  liquor  deposited  for  sals 
shall  be  in  itself  unlawful  and  render  the  property  liable  to 
oonfisoationy  or  subject  ihe  owner,  agent,  or  other  depositary  to 
a  penalty  therefor/'  This  position  of  the  court,  or  this  fact  m 
relation  to  the  act,  has  an  important  effect  in  the  reasoning  and 
views  of  the  court,  which  is  traceable  throughout  the  opinion. 
The  Iowa  act,  section  7,  provides  that  '*  no  person  shall  own 
or  keep,  or  be  in  any  way  concerned,  engaged,  or  employed  in 
owning  or  keeping,  any  intoxicating  liquor  with  intent  to  seD 
the  same  in  this  state,  or  to  permit  the  same  to  besold  therein, 
in  violation  of  the  provisions  of  this  act; ''and  for  the  first  offense 
he  is  to  pay  a  fine  of  twenty  dollars;  for  the  second,  fifty;  and  for 
the  third,  etc.,  one  hundred  dollars,  and  to  be  imprisoned.  We 
start,  then,  dear  of  the  effect  of  this  objection  on  the  act  of  the 
Iowa  legidature. 

2.  The  Massachusetts  act  did  not  limit  the  officer's  authority 
for  seicing  to  any  liquors  described  by  quantity,  quality,  or 
mark,  nor  to  those  intended  for  sale,  but  he  was  to  seise  any 
found  in  the  place  described.  This  objection  is  obviated  by 
our  act.  It  required  the  liquors  to  be  ''  described  as  particohur 
as  maybe,"  both  in  the  complaint  and  warrant;  and  the  officer  is 
to  be  commanded  to  seise  "  the  said  liquor." 

8.  The  other  objections  to  the  Massachusetts  act  will  be 
coupled  together.  It  provides  for  the  destruction  of  the  prop- 
erty and  the  punishment  of  the  owner  without  his  being  duly 
charged  or  summoned,  withoutgiving  him  a  day  in  court,  without 
providing  for  a  trial  or  for  legal  proof,  and  without  giving  him 
an  opportunity  to  defend  and  to  meet  the  witnesses  face  to  face. 
No  one  of  these  objections  lies  to  the  Iowa  act.  By  this,  if  the 
proceeding  is  in  penonam^  the  party  will  be  arrested  and  pro* 
ceeded  with  in  the  same  manner  as  be  would  be  for  any  other 
offense  cognizable  by  a  justice  of  the  peace.  If  the  proceeding 
is  in  rem,  the  party  is  to  be  notified  by  a  notice  equal  to  thai 
upon  which  a  judgment  for  debt  may  be  recovered  against  him. 
In  relation  to  this  objection,  it  is  worthy  of  remark  that  when 
goods  are  seized  and  libeled  under  the  United  States  reve- 
nue laws,  for  a  violation  of  them,  it  is  not  provided  that  the 
owner  should  be  known,  or  named,  or  notified.  Notice  of  the 
proceeding  is  given  by  advertisement  and  posting  only,  and 
the  owner  may  appear  and  claim  tiie  property  in  the  goods,  and 
be  let  in  to  a  defense  by  giving  bonds  to  defend  and  pay  the 
costs:  Act  of  March  2, 1799,  sec.  89;  1  Stats,  at  Large,  662  et 
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aeq.  And  as  much  as  has  been  said  in  these  cases  in  relation  to 
the  presnmption  laised  by  the  statute  from  certain  facts,  let  na 
obserre  a  provision  in  section  71  of  the  foregoing  act  of  con« 
gress.  It  is  this:  "In  actions,  suits,  or  informations  to  be 
brought  when  any  seizure  shall  be  made  pursuant  to  this  act, 
if  the  properly  be  claimed  by  any  person,  in  every  such  case 
the  anus  probandi  shall  be  on  the  claimant,"  vrhen  probable 
cause  has  been  shown  in  a  complaint.  This  goes  far  beyond 
the  act  before  us,  and  yet  that  law  was  made  in  a  day  when 
questions  of  i>erBonal  right  were  tender  ones.  And  the  provi* 
aions  of  the  constitution  of  the  United  States  are,  in  these  re- 
spects, like  those  of  the  constitution  of  this  state,  as  well  as  of 
that  of  Massachusetts  and  other  states.  These  laws  of  the 
United  States  have  stood  nearly  sixty  years;  why  have  thej  not 
been  overthrown? 

The  chapter  of  the  code  relating  to  the  sale  of  intoxicating 
liquors  has  never  been  questioned  in  these  respects,  and  yet  in 
some  of  them  it  is  perhaps  equally  liable  to  objection  vrith 
either  the  Massachusetts  or  the  recent  Iowa  act.  By  this  latter, 
*  day  for  trial  is  to  be  appointed,  not  less  than  five  nor  more 
than  fifteen  days  after  giving  the  notices;  the  complainants  or 
other  witnesses  are  to  be  summoned,  and  the  trial  is  to  proceed 
like  other  trials.  It  is  true  that  all  of  the  tninuHcB  of  the  pro* 
oeedings  are  not  detailed;  nor  are  they  generally,  by  the  laws 
ol  this  state,  or  of  any  state  where  a  new  offense  is  created  and 
made  punishable.  They  are  left  to  come  under  the  general  pro* 
visions  of  law  in  relation  to  such  matters,  and  a  detail  of  Oxeaok 
is  not  necessary  in  every  instance.    They  apply  to  all  cases. 

Whilst  these  Massachusetts  cases  have  been  relied  upon  as 
strong,  perhaps  conclusive,  authority  against  the  lowtk  act,  it  ia 
singularly  true  that  the  lowh  act  has  especially  and  carefully 
guarded  every  one  of  those  points  on  which  the  supreme  court  of 
Massachusetts  decided  against  the  validity  of  their  act.  So  true  is 
this,  that  the  mind  is  led  to  the  conclusion  that  the  draughtsman 
of  our  act  was  acquainted  vrith  the  other,  and  sought  to  avoid 
its  difficulties.  And  it  affords  us  great  satisfaction  that  in  fol- 
lowing our  legal  convictions  in  regard  to  the  law  of  lowh  we 
are  not  opposing  any  doctrine  advanced  by  that  able  bench. 
We  conclude,  then,  that  none  of  the  objections  made  to  this 
law  on  constitutional  grounds  are  valid,  and  there  remains 
nothing  for  us  to  do  but  to  examine  the  objections  to  the  pro- 
ceedings in  the  particular  cases. 

In  the  case  of  Santo  v.  Staie,  in  a  motion  to  dismiss  the 
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proseoaiaony  serenteen  reasons  of  a  constitoitional  natoze  are 
assigned.  These  are  much  divided  and  attenuated,  so  that 
it  is  difficult  to  take  them  up  seriatim^  but  it  is  believed  that 
the  substantial  thoughts  involved  in  them  are  embraced  in  the 
foregoing  remarks.  The  other  objections  to  the  proceedings, 
contained  in  the  assignment  of  errors,  will  be  briefly  noticed. 
The  first  error  assigned  is  in  overruling  the  motion  to  dismiss 
the  proceedings.  This  is  understood  to  refer  to  the  motion  be- 
fore the  major,  which  contains  the  above  seventeen  reasons. 
Those  of  a  different  nature  are  the  following: 

1.  That  the  mayor  of  the  ciiy  of  Keokuk  had  no  l^gal  au- 
thority to  entertain  the  cause.  The  charter  of  that  city,  ap- 
proved December  13, 1848,  section  28,  and  an  act  in  amendment 
thereof,  approved  January  22, 1858,  sections  12  and  13,  are  very 
distinct  in  conferring  ux>on  the  mayor  the  jurisdiction  of  a  jus- 
tice of  the  peace,  under  the  criminal  laws  of  the  state,  and  make 
bim  a  justice  in  substance,  although  they  do  not  call  him  such 
in  terms,  as  do  the  charters  of  some  other  towns.  Should  thero 
be  any  constitutional  objection  to  the  above  section  in  the 
amendatory  act,  it  is  not  necessary  to  consider  it  now,  as  the 
original  charter  gives  all  the  authority  here  required.  The  objec- 
tion intended  is  that  the  mayor  is  an  executive  officer,  and  that 
judicial  authority  is  conferred  upon  him,  in  conflict  with  that 
provision  of  the  constitution  which  says  that  no  person  charged 
with  the  exercise  of  powers  properly  belonging  to  one  of  these 
departments — the  executive,  the  legislative,  or  tiie  judicial — shall 
exercise  any  function  appertaining  to  either  of  the  others.  These 
"  departmento,"  are  the  departmento  of  the  government  of  the 
state  of  Iowa.  The  mayor  of  the  city  of  Keokuk  is  not  a  part 
of  the  government  of  Iowa.  He  exercises  none  of  the  functions 
belonging  to  that  department.  Whatever  executive  offices  he 
may  perform  pertain  to  him  only  as  an  officer  of  that  corpora- 
tion. But  we  do  not  mean  to  say  that  he  is  an  executive  officer 
in  any  proper  sense.  Similar  provisions  exist  in  the  constitu- 
tions of  all,  or  nearly  all,  the  other  stetes,  and  yet  from  time 
immemorial  similar  powers  have  been  conferred  upon  the 
mayors  of  cities.  We  are  of  opinion  that  the  objection  is  not 
well  taken. 

2.  The  want  of  the  mayor^s  seal  on  the  warrant  The  seal  of 
the  town  isa  ''corporate  seal"  (see  charter,  section  1),  and  is  not 
known  to  the  general  law  of  the  land.  It  is  not  his  seal  as  a 
justice  of  the  peace  under  the  state  law,  and  his  court  is  not  a 
court  of  record. 
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8.  It  it  objected  that  Mark  P.  Landon  was  a  constable  of 
Keokuk,  and  that  the  same  person  is  one  of  the  complainants. 
The  code,  section  176,  proTides  that "  no  sheriff,  deputy  sheriff^ 
coroner,  or  constable  shall  appear  in  any  court  as  attorney  or 
counsel  for  any  party,  nor  make  any  leriting  or  process  to  com* 
mence  [a  suit  or  a  proceeding],  or  to  be  in  any  manner  used  in 
the  same;  and  such  writing  or  process  made  by  any  of  them 
shall  be  rejected."  It  is  quite  unnecessary  to  extend  the  con- 
struction of  this  section  so  far  as  to  prohibit  peace-officers  from 
making  complaint  of  the  riolation  of  the  penal  laws.  This 
would  be  without  the  letter,  and  against  the  spirit,  of  the  seo- 
tion,  and  destructiye  of  half  the  object  and  utility  of  those 
officers. 

The  fourth  objection  is,  that  the  information  and  warrant  are 
Toid,  inasmuch  as  neither  the  place  to  be  searched  nor  the  in- 
toxicating liquors  to  be  searched  for  and  seized  are  not  partic- 
ularly described.  This  objection  was  not  made  before  the  mayor» 
and  is  not  included  in  the  supposed  affidavit  of  causes  for  ap- 
peal, but  appears  to  have  been  first  made  in  the  district  court. 
The  defendants  having  appeared  before  the  mayor  and  had  a 
trial  without  making  this  question,  and  it  not  being  assigned  as 
an  error  in  the  affidavit,  it  is  not  now  open  to  inquiry. 

The  second  error  assigned  to  the  proceedings  of  the  district 
court  is  the  refusing  the  defendants  a  jury  trial.  The  constitu- 
tion, article  1,  section  9,  says:  "  The  right  of  trial  by  jury  shaU 
remain  inviolate;  but  the  general  assembly  may  authorize  trial 
by  a  jury  of  a  less  number  than  twelve  men  in  inferior  courts.'* 
Our  law  gives  a  jury  of  six  in  trials  before  a  justice  of  the  peace. 
Sections  8358  and  3361  of  the  code  have  been  so  construed  as 
to  leave  in  the  district  court  an  authority  to  inquire  into  the 
appeal  so  far  as  to  determine  whether  a  new  trial  should  take 
place,  and  to  grant  or  refuse  it:  See  Bauro$e  v.  SlcUe,  1  Iowa, 
874.  The  section  (3361)  is  ambiguous  and  difficult  of  inter- 
pretation, and  that  given  it  may  not  be  entirely  satisfactoiy. 
In  exercising  this  authority,  then,  the  court  did  not  err,  and 
whether  it  exercised  it  properly  or  not  is  not  made  to  appear. 
It  is  here  assumed  that  the  general  provision  in  the  last-cited  sec- 
tion of  the  code  is  applicable  to  this  case,  as  to  others,  and  that 
it  is  not  superseded  by  anything  in  section  10  of  the  act  in  ques* 
tion.    This  is  considered  the  true  doctrine. 

The  next  five  errors  assigned  are:  8.  In  affirming  the  judg- 
ment of  the  court  below;  4.  In  adjudging  that  the  liquors  were 
kept  for  the  purpose  of  being  sold,  in  violation  of  the  law;  & 
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In  adjudging  that  the  liquors  were  forfeited;  6.  In  ordering 
the  defendants  to  pay  the  costs  of  appeal  as  well  as  those  below; 
7.  In  ordering  that  the  liquors  be  destroyed. 

There  was  a  trial  before  the  mayor,  and  a  Terdict  rendered 
against  the  defendants  by  a  jury;  and  if  there  was  no  error  for 
which  the  district  court  should  reverse  the  judgment  of  the 
mayor,  and  no  ground  upon  whiclut  new  trial  should  be  granted, 
then  these  things  followed  as  legal  consequences,  and  the  court 
did  not  err  therein. 

The  eighth  error  assigned  is  ''  in  overruling  various  other 
motions  and  questions,  apparent  upon  the  record,  which  is  made 
part  and  parcel  of  this  assignment  of  errors."  This  is  too 
broad.  It  is  not  the  ofKce  of  the  court  to  hunt  for  errors. 
And  there  is-so  much  want  of  congruity  between  the  positions 
taken  in  the  different«tages  of  the  case — before  the  mayor,  in 
the  district  court,  and  in  this  oourt — that  we  may  have  noticed 
questions  not  really  before  us;  but  it  has  been  our  desire  not  to 
Beem  to  avoid  any  question  fairly  presented.  We  are  aware  that 
aome  other  points  were  started  in  the  early  stage  of  the  case,  but 
they  have  not  been  continued  throughout  the  cause,  and  brought 
before  us.  Such  is  the  irregular  state  of  the  papers  that  it  is 
aomewhat  difficult  to  ascertain  what  is  properly  presented.  It 
may  be  that  there  is  nothing  before  us  properly,  for,  to  state 
one  of  the  ambiguities  of  the  case,  the  act,  section  10,  gives  the 
defendant  an  appeal  if  he  or  some  person  for  him  shall  make 
an  affidavit  stating  the  fact,  showing  the  alleged  errors  in  the 
proceedings  or  judgment  complained  of;  and  it  is  questionable 
whether  there  is  such  an  affidavit  in  the  case.  We  have,  how- 
ever, treated  a  certain  paper,  or  certain  papers,  as  such. 

The  judgment  is  affirmed. 

Wbiobt,  0.  J.,  dissented. 

CONSnTUTXOHAI    PbOVISION    TBAT    StATUTS    shall    EMSaAOB    BUT  Om 

SuBJXOT  OB  OBJBor,  whioh  «liaU  be  embraoed  in  iii  title:  See  note  npon  thia 
sabjeot,  Da/vi$  v.  State,  61  Am.  Dec.  337-346.  The  prinoipal  caae  is  oited 
upon  this  point  in  Mcr/ord  v.  Unger,  8  lowm,  86;  Pi>rter  v.  Thomson,  22  Id. 
S94;  8kUe  v.  Young,  47  Ind.  169. 

ComnTrnnoNALiTT  of  Aoib  SuBMimNO  to  Vote  of  Pboplb  whether 
they  shall  take  effect  or  not:  See  WUliam$  v.  Cammaek,  61  Am.  Dec.  508, 
and  the  citations  thereof  collected  in  the  note;  Parker  v.  CommonwecUth,  47 
Id.  480;  Batio  v.  Sknrod,  69  Id.  506,  and  note.  Amendments  to  municipal 
eharters  may  be  submitted  to  vote  of  people:  See  note  to  Commonwealth  v.  Out' 
lew,  53  Id.  472.  So  the  option  to  adopt  liquor  ordinance  may  be  submitted  te 
ft  town:  Qoddcurd  v.  Pruident  etc  qf  JackaonviUe,  60  Id.  773,  and  note  780f 

eU.  R.  R.  Co.  V.  County  Court  cf  Davidson,  iSilA.  424.    Thi 
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l^riiMipal  one  is  dtad  to  tbe  point  thftt  the  legisktare  oiimoi  mbniit  to  the 
people  whothar  or  not  an  ftct  shall  beoome  a  law,  exoapt  in  the  oaae  of  acta 
«ffeoting  eorporatiopa,  private  or  municipal:  Oedtriek  v.  StaU,  5  Iowa,  483« 
496;  Minfordv.  CTn^^, 8 Id.  87,  88;  SuUer.  Beneie,  9  Id. 205;  SUUer.  Weir, 
a3  Id.  185;  Wkrr.  Oram,  87  Id.  652;  Exparte  WaU,  48CaL  313;  and  in  i>a% 
V.  Wc^f,  14  Iowa,  230;  hat  it  was  held  in  the  laat  case  that  an  act  authorizing 
-the  people  of  the  seToral  counties  of  the  state  to  decide  by  a  majority  vote  to 
lestndn  swine  and  abeep  from  running  at  laige  was  not  unoonstitntional  for 
this  resBon,  lor  the  law  went  into  efibot  without  the  Tote  of  the  people,  which 
-did  not  determine  the  existence  of  the  act  as  a  law,  but  only  whether  a  cer- 
tain thing  should  be  done  under  it. 

Fast  of  Svatutb  hat  be  Dioukian  Voii>  and  BmDas  Vaud:  .FMer 
T.  MeOhr,  61  Am.  Dec  381,  and  note  410.  The  principal  case  is  cited 
-to  the  point  that  a  statute  void  in  part  is  not  necessarily  void  wholly,  thou^ 
where  the  act  is  so  framed  that  a  part  cannot  be  declared  void  and  the  rsst 
permitted  to  stand,  then  the  whole  act  must  be  declared  void:  Otebriek  ▼• 
Siate,  5  Iowa,  488;  Matford  ▼.  Unger,  8  Id.  88;  Keokut  ▼.  Keokukeic  Paebei 
€b.,  45  Id.  211;  BMnmm  r.  BidweU,  22  OsL  386^  382. 

JUDXCIABT   MAT  DnLARB    StaTUTBS    UyOOHeglTUTIOWAL,    BUT   STATUTIS 

SHOULD  Bs  Upheld  as  valid  if  possible,  and  not  be  dedared  unoonstitatiooal 
«xospt  where  their  invalidity  is  certain,  dear,  dedsiye,  and  onaToidablet 
AmUm  ▼.  OwmniM^  60  Am.  Dec  717;  8harpU$»  ▼.  Ma^or  qf  PlMaddpkia, 
M  Id.  758;  fftnler  v.  Jwet,  54  Id.  879;  Lueammg  ▼.  UnUm,  53  Id.  575;  and 
«ee  .MAer  T.  JtfcGitrr,  61  Id.  881.  The  principal  case  is  dted  to  this  effect  in 
JicMUUn  ▼.  itoyiei,  6  Iowa,  814;  MeCwmck  v.  JRicwA,  15  Id.  139;  SUwoH 
T.  JBoord  <^ Smperviion,  80  Id.  14;  Dubuqiu  ▼.  iZUnois  CenOral  B.  B.  Co,,  88 
Id.  100;  Pkukr  ▼.  Staie,  11  Neb.  565;  8.  dt  F.  B.  B.  Co.  v.  CUy  qfSioehom, 
41  GaL  150;  Bauriand  t.  HiUtreth,  26  Id.  229. 

PowBB  ov  Statb  to  RbgitXiATB  Salb  Of  SrxBXTUovs  LiQUOBS:  See  FUker 
T.  MeOirr,  61  Am.  Bee.  881;  €hMard  r.  PrtMaU  dc  (/./adboiwitie,  60  Id. 
778;  OommfmweaUh  v.  KimbaU,  85  Id.  826,  and  ezteunTe  note  831  et  seq.| 
■ee  also  Bef^  r.  Stale,  58  Id.  628,  and  note  630;  State  ▼.  Gumep,  Id. 
782;  Stemaey.  State,  35  Id.  72;  Magor  etc.  qfMobiU  ▼.  FtflOe,  36Id.  441; 
Pteetam  v.  Drew,  54  Id.  638;  Adame  ▼.  HadoeU,  59  Id.  376.  The  prindpal 
«ase  is  dted  to  the  pdnt  that  the  right  of  the  legislature  to  pass  laws  pro- 
Idbiting  the  sale  of  liquors,  and  proriding  for  the  forf dture  of  liquors  belonf* 
ing  to  one  who  Tiolates  the  law,  is  undoubted,  and  rests  upon  the  police  power 
«f  the  state,  in  Pott  CoutUy  ▼.  ITierfr,  37  Iowa,  364,  365.  It  is  affirmed  upon 
the  eoostitatioiiality  of  the  Iowa  liquor  act  in  Brjfon  ▼.  State,  4  Id.  362| 
SMte  ▼.  SorANcyer,  81  Id.  601. 

Sbaboh-wabbaiitb,  Gboukds  iob  LnuAiroB  and  CoimBUCTioir  or:  See 
JMer  T.  MeOirr,  61  Am.  Dec  881,  and  casee  dted  in  the  note  400. 

LiQUOB  Law  ur  Oojxwuat  with  OoiiszzTOTioirAL  PBOvmoir  oovoiBimra 
UBBBAflOBABLB  Sbabohbb  and  seisures  is  invalid:  See  FUker  v.  MeOtrr,  61 
AoLDeo.  881. 

Lbquob  Law  n  UvoojranTUTiovAL  Which  Thbowb  Bubdbv  of  Pboof 
irrov  QwvBB  ov  Liquobs,  and  authorises  forfdture  in  absence  of  any  evi* 
•dence  against  him  or  the  property;  or  which  does  not  provide  for  the  framing 
«f  an  issue  upon  the  question  and  a  trial  in  due  oourse  of  law:  FUher  ▼.  Me- 
^kr,  61  Am.  Dec  881. 

Qnb  Dbfabtmbbt  of  Qoybbbtmbiit  vot  TO  Ehcboaoh  upon  FuNonom 
«F  Avothbb:  FH9A<T.Fi^iU'sXeM00^56Am.I)eo.723;/>eniiett,Pe(<MofMrB 
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Hld.m2;  De  ChadeOmx  ▼.  FairdUld,  63  Id.  670,  and  omm  dted  in  th» 
Dotei.  The  prfndpal  caae  is  dtad  to  the  point  tbat  the  oonstitatioiial  prch 
▼idon  agdntt  one  department  of  the  goTemment  encroaching  npon  the  fono- 
tione  and  dntlea  of  any  other  department  refers  only  to  the  several  depart- 
■lents  of  the  state  government,  and  not  to  the  local  governments.  And  it  ws* 
held  that  the  police  jndge  of  San  Francisco  might  perform  ex  offi/do  the  dnties 
of  the  office  of  police  commissioner  of  that  dty  in  People  v.  /Voeiiies,  34  CSsl 
688.    To  the  same  effect  in  Uridias  v.  MwriU^  22  Id.  478. 

QcxanoN  will  not  bi  Goksidxrxd  on  Appbal  wrxn  not  Baiskd  nr 
OouBT  BELOW:  AtMofum  V.  Osgood,  68  Am.  Dec.  171;  EUiott  v.  RheUj  57  U. 
760;  BUUe  v.  OodvAn,  44  Id.  42.  The  prindpal  case  is  cited  to  thepohit  that 
defects  in  the  complaint  or  proceedings  will  not  be  noticed  on  appeal  mileas 
the  objeotloii  was  presented  in  the  lower  coort  and  is  contamed  among  the 
errors  asdgned:  fitalelr.  NkhoUt  6  Iowa,  414.  And  see,  npon  this  pointy  Mar" 
ikn  V.  WM,  89  Am.  Dec  363;  Agnew  v.  MdSlrop,  48  Id.  772. 

Pabtt  Ck>MFLAiNiNO  ow  Bbbob  xubt  AvFZBifATiyxLT  Show  It:  Daiuutt 
V.  /ones,  52  Am.  Dec.  104;  Barher  v.  HaU,  60  Id.  301,  and  notes.  Brror  not 
apparent  in  the  reoord  will  not  be  taken  notice  of  unless  excepted  to:  OmU 
▼.  ffuMueJoer,  65  Id.  408;  8taU  v.  Morgan,  47  Id.  329;  where  a  bill  of  ez- 
oeptions  is  too  indefinite,  the  conrt  will  not  presnme  error:  State  v.  OoodriA, 
47  Id.  676.  See  also  note  to  Jchnaon  t.  Jennings,  60  Id.  330.  The  prindpsl 
ease  is  dted 'to  the  point  that  an  assignment  of  error  too  general  or  indefinite 
in  its  character  will  not  be  conddered  in  the  appellate  conrt:  Sherwood  v. 
Snow,  46  Iowa,  483. 

NxoBSsirr  ow  Sxal  to  Yauditt  ow  Pbocbbb:  See  State  v.  Draie,  68  Aa* 
Dea  767;  StaU  t.  MeKaOgrf^  Id.  660|  GaHand  v.  BHUon^  62  Id.  487,  aai 
dted  In  the  notes. 
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Jones  t;.  Eyebscan. 

(U  B.  MoHBOB,  681.J 

Hon  lExKODTSD  TO  Oni  ab  Administratob  is  P&ncA  Facii  Aflsm  of  Um 
Mtftfee. 

AsMIHISTBATOB'B  iNBiriDUAL  DXBT  18  KOT  PRESUMED  ADJUSTED  ON  EZE- 

ounoK  OT  Note  to  Hm  m  Administimtor  by  his  creditor. 
Abmuhstratbix  mat  Make  Note  her  Own,  Gitbk  to  Her  as  Admiitis* 

TRATBiz,  and  »  presimied  to  have  done  so  where  she  eaee  on  it,  with  her 

hnsfaand,  in  her  own  right. 
AmNumAL  Personal  Debt  gw  Administratrix  is  Admtsstbiji  SET-ovf 

in  an  action  by  her,  in  conjunction  with  her  husband,  in  her  peraonal 

ri^t,  on  a  note  given  to  her  as  administratrix,  and  its  e£foct  can  be 

avoided  only  by  allegation  and  proof  that  the  note  is  still  assets  of  the 

estate. 

AmAXi  irom  Montgomeiy  drcuit.  The  facts  appear  from  the 
^pillion. 

E.  and  S.  F.  Farrow^  for  the  appellant. 
Bdilerigg  and  Pelen,  for  the  appellee. 

By  Ooarty  Qsmfbov,  J.  This  action  was  brought  by  Everman 
and  wife  against  Jones,  on  a  note  which  he  had  ezeonted  to 
the  wife  as  the  administratEix  of  William  Wren,  deceased,  be- 
fore her  marriage  with  the  plaintiff  Brerman. 

The  defendant  set  up  and  relied  apon,  by  way  of  set-off,  an 
aoodant  against  the  wife  for  board  and  maintenance  famished 
her  prior  to  her  marriage. 

Upon  the  trial,  the  conrt  instmcted  the  jury  that  "  the  note 
sned  on  was  prima  facie  eridenoe  that  the  defendant's  account 
had  been  settled  up  to  the  date  of  the  note,  and  the  burden  of 
pcoof  to  show  that  it  was  not  was  upon  the  defendant.' 
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instraotion  we  deem  erroneous.  The  execution  of  a  note 
to  a  person,  as  adxninistzatsix  or  administrator,  is  prima  fads 
OTidenoe  that  the  assets  of  the  intestate  oonstitates  its  consid« 
eration:  WtUiama  t.  CoUins^  1  B.  Mon.  61.  In  the  execution  of 
such  a  note,  the  obligor  has  no  right  to  demand  a  settlement  of 
the  individual  liabilities  of  the  administrator.  Such  a  right 
might  conflict  urith  the  proper  discharge  of  his  duties,  by  pre- 
▼enting  a  legal  administration  of  the  assets.  As  the  payor  of 
the  note  has  no  right  to  demand  an  abatement  of  its  amount,  at 
the  time  of  its  execution,  on  account  of  any  debt  which  the  ad- 
ministrator in  his  individual  capacity  may  owe  him,  it  follows 
as  a  necessary  consequence  that  no  presumption  can  arise  that 
any  such  claims  had  been  then  settled  by  the  parties. 

But  although  a  note  executed  to  an  administratrix,  as  such, 
must  be  regarded  prima  fade  as  assets  of  the  intestate,  yet  as 
the  administratrix  may  hare  made  it  her  own  properly  by 
oharging  herself  or  being  changed  in  a  settiement  with  the 
amount  of  it,  and  as  she  has  elected,  in  conjunction  with  her  hus- 
band, to  sue  on  it  in  her  own  personal  right,  and  thereby  treat 
it  as  her  own,  the  defendant  might  rely  upon  the  indiyidual 
account  of  the  wife  as  a  set-off;  the  effect  of  which  defense  oould 
only  be  avoided  by  allegation  and  proof  on  the  part  of  the 
plaintiff  that  the  note  sued  on  still  continued  to  be  legal  assets. 

The  other  instructions  given  to  the  jury  are  unobjectionable; 
but  for  the  error  indicated  the  judgment  must  be  reversed. 

Wherefore  the  judgment  is  reversed,  and  cause  remanded  fof 
a  new  trial  in  oonformiiy  with  this  opinion. 

Nora  BxiuuTso  to  0am  am  AniinnBiBATOB,  how  ragaided,  end  who  mn^ 
ma  on:  8m  Amden  r.  MM$  Adn^r^  22  Axa.  Deo.  96;  8hmU  v.Pa5od|r,M 
Id.  182. 

AsTssiiwiAL  Dun  or  Wm,  Uabili^  for,  in  gsDonlt  8m  Ook  v.  A^ 
iqr,  eo  Am.  Dm.  2S8»  and  note  thereto. 


Wight  v.   Shelby  Railboad  Go.   Allbv  «. 

Shelbt  Railboad  Go. 

[10  B,  Komos,  i.] 
To  CownavTM  Waimro  Eecbow  merely,  it  most  be  pUoed  in  tin 

blade  of  a  third  penon,  to  be  delivered  on  the  happening  of  a  ipeoified 

ocmtingeaoy. 
Stock  SoBSCBipnoir  gavnot  bs  Dbuvzbbd  ab  Bborow  to  CoiaiiSBXOMas 

appointed  to  reoeiTe  rabeoriptione,  to  take  effect  only  on  a  epeoified  con* 

dition,  bat  the  eabeoription  is  absolnte,  and  the  non-perfonnanM  ol  the 

Maditlon  is  no  ifffffiiiw. 
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Fabol  Bvidbngx  to  Yaxt  Stock  SuBscsirnoir  or  Show  It  Cohditioval. 
when  it  is  not  so  on  its  face,  is  inadmissible. 

PBOYIBIOHS    07    COBPORATB    ChaBTSB   ARK    PUE8I7KSD    KVOWV    TO    8UB> 

woBTinnM  to  the  stoek  of  the  oorporation. 
BanooEHTATioiis  TO  81TB8CBIBKM  TO  Stook  in  Railboad  Cokpaiit«  faj  tfao 
oommisnoners  appointed  to  reoeiTe  stook  snbsoriptiona,  as  to  the  fntnio 
location  of  tho  road,  where  thooonimiMioners»  by  the  terms  of  the  oharter, 
have  nothing  to  do  with  the  location,  cannot  render  the  subscriptioni  in- 
indid,  where  it  is  not  shown  that  the  sabscribers  were  ignorant  of  the 
terms  of  the  charter,  or  that  they  ware  deceived  or  mided  by  the  oom- 


WhXEHSR  GoBPOBATIOH  was  FSOPKBLT  OsOAJVXtED  UVDlft  Gkabtir 

not  be  determinsd  ooUatsnlly  in  an  action  on  n  snbscfiptioa  to  stook  In 
the  corporation,  bat  only  by  n  diieet  prooeeding. 

SuaSGRIBIB   TO    COBPOEATB   STOOK  OAHlTOfT   InYALIIIATB  8VBBaBIRI0V   by 

alleging  non-receipt  of  the  stock  by  the  commissioners,  where  the  corpo- 
ration reoogniass  his  stook  as  TaUd. 
Hmr-PATiaDfT  bt  Subbobibbb  to  Cobvobats  Stook  ov  Sum  Rbquibxd  by 
law  to  be  paid  on  each  share  at  the  time  of  the  snbscription  doss  not  ra* 
lease  him  from  liability  for  his  subscription,  and  is  no  defsnaa  to  an  ao- 
tion  thereon. 

Xbbob  to  Shelbj  oixeiiii.    The  opimon  states  the  case. 
T.  W.  Brown  and  W.  D.  Bmd,  for  the  appellants. 
Throop,  Bullock,  and  Lindaey,  for  the  appellees. 

By  Ootirty  SmpsoNy  J.  As  the  same  questionsare  inTolTsd  in 
both  of  these  oases,  and  as  the  Talidity  of  the  defense  presented 
in  both  has  to  be  exanuned  in  eaoh  case,  we  will  proceed  to  oon« 
aider  and  dedde  snoh  questions  asaxiseapon  the  record  ini 


The  defense  relied  upon  by  Wight,  that  the  subscription  of 
«took  made  by  him  was  left  with  one  of  the  commissioners  in  the 
nature  of  an  escrow,  is  wholly  invalid.  The  commissioners 
were  the  persons  appointed  by  llie  charter  to  receiye  and  accept 
subscriptions  of  stock.  A  subscription  receiyed  by  them,  eren 
if  such  a  writing  could  under  any  ciroumstanoes  be  made  to  as- 
sume the  nature  and  attributes  of  an  escrow,  could  not  take 
that  character,  inasmuch  as  when  it  was  receiyed  by  them  it 
became  just  as  obligatoxy  on  the  party  making  it  as  a  promissoiy 
note  would  be  upon  the  maker  who  left  it  with  the  payee  or  his 
agent.  The  well-settied  doctrine  is,  that  to  make  a  writing  an 
escrow  merely,  it  must  be  placed  in  the  hands  of  a  third  person 
by  the  party  making  it,  to  be  deliyered  to  the  other  parly  on  the 
happening  of  a  specified  contingency.  Here  the  subscribers 
were  the  parties  on  one  side,  and  tiie  commissioners  on  the 
other.    A  subscription,  when  made  and  receiyed  by  the  com* 
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missionerSy  oonld  not  therefore  be  a  mere  escrow,  but  became  iz» 
law  an  abeolate  undertaking  for  the  payment  of  the  stock  sub- 
scribed according  to  the  provisions  of  the  charter. 

So  far  as  the  defendants  or  either  of  them  alleged  that  thor 
subscription  was  conditional,  and  was  not  to  be  obligatory  upon 
them  unless  the  road  was  located  on  a  certain  route,  it  is  onl} 
necessary  to  remark  that,  the  contract  being  in  writing,  parol 
proof  is  inadmissible  to  alter  its  terms,  or  to  show  that  instead 
of  being  absolute,  as  it  purports  to  be,  it  was  in  reality  condi- 
tional. The  subscribers  might  haye  annexed  a  condition  to  the 
terms  of  their  subscriptions  if  they  had  thought  proper  to  do  so, 
and  it  would  then  hare  been  with  the  commissioners  to  deter- 
mine  whether  such  conditional  subscriptions  of  stock  would  be 
received;  but  not  having  done  so,  they  cannot,  according  to  the 
well-established  doctrine  on  the  subject,  allege  or  prove  that  the 
contract  was  different  from  that  which  is  evidenced  by  the  writ- 
ing, unless  they  can  establish  fraud  or  mistake  in  its  execution. 

If  any  representations  made  by  the  commissioners  in  reference 
to  the  locality  of  the  road  could  have  the  effect  to  render  the 
subscriptions  invalid,  which  we  do  not  deem  it  necessary  to 
decide,  we  are  satisfied  that  no  such  state  of  case  is  presented  in 
any  of  the  answers  as  would  authorize  such  a  result.  The  duties 
and  powers  of  the  commissioners  were  prescribed  by  the  charter. 
They  had  no  power  to  locate  the  road,  but  its  location  depended 
upon  the  will  of  the  president  and  directors  when  the  company 
was  organized.  The  subscribers  must  be  presumed  to  have 
known  the  provisions  of  the  charter,  and  knowing  them,  they 
could  not  have  been  deceived  or  misled  by  any  representations 
made  to  them  on  this  subject  by  the  commissioners.  They  do 
not  allege  that  they  were  ignorant  of  the  provisions  of  the 
charter,  or  even  that  they  believed  that  the  commissioners  had 
power  to  locate  the  road,  or  that  the  commissioners  represented 
to  them  that  they  had  any  such  power,  so  that  they  fail  to  show 
that  they  could  have  been  deceived  or  misled,  with  respect  to 
this  matter,  by  the  commissioners.  If  they  knew  upon  whom 
the  power  to  locate  the  road  devolved  under  the  charter — and 
they  must,  as  before  remarked,  be  presumed  to  have  known  it, 
especially  as  they  have  not  denied  that  they  had  such  knowledge 
— ^they  must  have  regarded  any  statements  or  representations 
made  by  the  commissioners  on  the  subject  as  a  mere  expression 
of  their  opinion  about  the  matter,  entitled  to  the  same  weight, 
and  no  more,  that  the  opinion  of  any  other  individual  was  en« 
titled  to,  and  they  could  not  have  been  deceived  or  imposed 
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npon  by  it.  Indeed,  they  nowhere  allege  that  they  relied  upon 
the  repreeentations  made  to  them  by  the  commissioners,  believ- 
ing  that  they  knew  where  the  road  would  be  located,  or  had  any 
power  whatever  over  its  location.  And  as  the  act  of  incorpora- 
tion is  referred  to  in  the  subscription  itself,  and  made  a  part 
thereof,  it  may  well  be  doubted  whether  the  subscribers  would 
be  permitted  to  deny  a  knowledge  of  its  contents. 

Whether  the  company  was  properly  organized  or  not,  accord- 
ing to  its  charter,  is  a  question  that  cannot  be  made  collaterally, 
but  can  only  be  made  by  a  direct  proceeding  against  the  corpora- 
tion: Eughes  t.  Bank  of  Somerset,  6  Intt.  46;  lyfar  y.  Nebon,  9 
B.  Hon.  71. 

As  the  stock  subscribed  by  the  defendant  Allen  is  recognised 
by  the  plaintiffs  as  valid  stock,  and  sued  for  as  such,  he  has  all  the 
rights  and  privileges  of  a  stockholder,  and  cannot  invalidate  his 
subscription  by  alleging  that  the  stock  had  never  been  received 
by  the  commissioners,  inasmuch  as  that  allegation  is  contra- 
dicted and  disproved  by  the  record. 

The  failure  to  pay  tiie  sum  of  one  dollar  on  each  share  of 
stock  subscribed  cannot  certainly  be  relied  upon  by  the  sub- 
ooribers  as  exonerating  them  from  their  liability  for  their  sub- 
aeriptions.  It  was  their  duty  to  pay  it  at  the  time  the  stock 
was  subscribed,  but  they  should  not  be  allowed  to  take  advan- 
tage of  their  own  wrong,  and  release  themselves  from  their 
whole  obligation  by  a  fiulure  to  perform  a  part  of  it.  Even  if 
the  oommissioners  might  have  refused  to  receive  the  stock  un- 
less the  payment  had  been  made,  yet,  as  they  did  not  do  it,  the 
contract  was,  after  the  stock  had  been  received  without  the  pay- 
ment, binding  upon  both  sides. 

The  decision  of  the  court  in  the  case  of  Union  TSimpihe  v. 
Jenkins,  1  Oai.  881,  sustains  the  views  expressed  in  this  opinion, 
and  it  is  only  the  opinion  of  the  dissenting  judge  that  is  cited  in 
Angell  &  Ames  on  Oorporations,  and  referred  to  by  the  counsel 
for  the  appellants.  The  decisions  of  the  Bfassachusetts  courts, 
on  some  of  the  questions  involved  in  these  cases,  have  not  been 
f oUowed  by  this  court. 

In  our  opinion,  none  of  the  defenses  presented  by  either  of  the 
appellants  was  a  sufloient  answer  to  the  plaintiff's  action. 

Wherefoie  the  judgment  in  both  cases  is  afBrmed. 

SM3B0W,  Dsuvnr  or  Disd  ob  Othxb  WBimro  as,  Obnbrallt:  Set 
F€leif  T.  CcwgOl,  82  Am.  Deo.  49;  QiXberi  ▼.  Nwih  Americem  F.  Jim.  Co.,  Stf 
Id.  648,  and  note;  J»db  v.  Ooode,  87  Id.  077;  Perry  v.  PoMrvM,  42Id.  424, 
and  note;  ShMeif  y.  Ayrt$,  46  Id.  546,  and  note;  BUghi  y.  Schenek,  61  Id.  47$^ 
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WarroRy,  Jfufin,  65  Id.  380,  and  note.  At  to  whether  or  not  a  deed  or  other 
writing  o«n  be  delivered  in  ercrow  to  the  obligee  or  party  entitled,  aee  the 
note  to  WorrtUl  y.  Mutm,  iuptx^  end  cues  referred  to  therein.  Instrameot 
cannot  be  deliTered  to  obligee,  payee,  or  agent  as  eeorow:  See  MadUon  etc  Oa, 
r,  SteveHBf  10  Ind.  2;  Dtardarff^,  Foresman^  24  Id.  485,  both  citing  the  prin- 
dpal  case.  Parol  evidence  attaching  condition  to  deliveiy  of  mortgage,  that 
road  ehonld  be  constmcted  over  certain  nmte,  ie  inadmlarible:  See  CaBamam 
▼.  /imU,  23  Wit.  353,  citing  the  principal  case. 

CoMDinoNAL  SuBSORimoK  TO  Stook  ov  Coupobation:  See  McMUiam 
▼.  MofmriOe  eUs.  B.  /?.  Co.,  61  Am.  Dec  181.  See  also  the  note  to  /VodUia 
Oku$  Co.  V.  Alexander^  9  Id.  101. 

StrBSOBimoK  vob  Stock,  whsn  Bihdxho,  Oinkeallt,  and  liability  of 
stockholder  thereon:  See  the  note  to  FrankUn  Olau  Co.  v.  Alexander^  9  Am. 
Deo.  96,  where  this  subject  is  discussed.  See  also  Sebna  de,  B.  B,  Co.  v. 
TipUm,  39  Id.  344;  MuiHngum  etc  Co.  v.  Ward^  42  Id.  191;  Payne  t.  BmUmd, 
55  Id.  74;  Cotmeetieut  etc  B.  B.  Co.  t.  BaU^^  58  Id.  181;  SUradmrg  B.  B, 
Co.  T.  Bckiemaeht,  60  Id.  49;  MeMiUan  v.  Ma^tpOU  etc  B.  B.  Co.,  61  Id. 
181,  and  cases  cited  in  the  notes  thereto. 

Pabol  Bvzdbkob  to  Yabt  Stock  SnBflORiPTxoir:  See  Oomue^emi  etc  B.  B. 
Oc  V.  BaUe^,  58  Am.  Dec  181,  and  note 

Fbaud  ob  MnBSPBmiiTATioN  18  Dbfinbi  to  AonoH  OH  Stock  Sub- 
■OBIPIIOV!  See  the  note  to  Fhfnkliin  0km  Cc  ▼.  Altxtmder.  9  Am.  Dec  101 
•t  seq.  Good  faith  to  creditors  or  other  sabscribers  requires  a  snbsoribsr  to 
oootribute  to  a  fund  for  payment  of  debts:  See  TZKnoit  J?.  B.  Co.  r.  Zhmmer^ 
20  HL  657,  dting  the  principal  esse 

IllHUFflClBNCr  07   OBOAVISATIOir    OB   FOBTBTimB   07   C^ABTER  AS   DB- 

vmn  AOAnmr  Stock  Subscbiptiok:  See  the  note  to  t^nmtUn  Okm  Co.  ▼. 
AUxamder,  9  Am.  Dec  101.  See  also  Crocker  v.  Crwmtt  34  Id.  228;  Obwerfi- 
eitf  efe.  B.  B.  Co.  r.  Baileift  58  Id.  181.  Validity  of  charter  or  of  oorpotats 
enstence  is  determinable  by  direct  proceeding  only,  and  not  ooUatenlly: 
Deem  v.  Dcwis,  51  OaL  412,  citing  the  prindpal  esse.  Bztraots  from  records 
of  dixeetors  of  corporation  are  admiasible  to  prove  its  proper  ocgsaimlknu 
Breedlove  v.  MarHnmrille  etc  B.  B.  Co.,  12  Ind.  115,  dting  the  principal  ease 
Stockholdbb'b  Right  to  Avail  HmssLr  07  Nqk-fatkbbt  of  Sum  Bb> 
QxriBBD  TO  bb  Paid  on  his  stock  at  the  time  of  subsoriptloii  In  a  sobseqiisBl 
action  on  such  subscription:  See  the  note  to  FnmkUm  Ofkm  Ca  v.  AUxumdtr, 
9  Am.  Dec  101.  See  also  the  note  to  Hibenda  T.  Corj^  t. 
11  Id.  609»  where  this  subject  is  particularly  disoosnd. 


RuBSELL  V.  Ballabd. 

[le  B.  HoBBoa,  901.] 

SuBBTT  OK  Noni  n  Bxonbkatbd  bt  FES  Dblivbbt,  wmouv  Hm 

by  principal  in  payment  of  an  antecedent  debt  to  aaofttier,  when  it 
shows  on  its  face  tiie  fact  of  suretyship,  and  that  it  was  made  payahia 

to  a  particular  ^tiV, 

Appbal  from  Jeifenon  ciroiiit.    The  oaae  appeazs  from  ib« 
opinion. 
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J.  Bdrlanf  tor  the  appellani. 

LoQon  and  Bland  BaUard,  for  the  appellee. 

By  Oouriy  Simpbon,  J.  The  appellant  brought  an  action  on 
a  note  ezeonted  hj  the  defendants,  which  zeads  as  follows,  tub.  : 

*'  |166.  LomsYxxxa,  Kt.  ,  May  12, 1858. 

"One  hnndxed  and  sixteen  days  after  date,  we,  James  D. 
Hamilton,  as  piineipal,  and  A.  J.  Ballard,  as  sureties,  promise 
to  pay  jointly  and  severslly,  to  the  order  of  the  Mechanics' Bank, 
one  hundred  and  fUtj-ftwe  dollars,  negotiable  and  payable  at 
said  bank  in  Louisville,  without  defalcation,  for  ^ue  receiTed. 
IFitness  our  hands.  "  Jiios  D.  HiMmroN 

««A.  J.  Ball4bd/' 

He  alleged  in  his  petition  that  said  note  was  made  solely  for 
the  purpose  of  raising  money  to  pay  a  debt  which  he  held  on  the 
defendtttit  Hamilton,  and  that  the  latter,  being  unable  to  hare 
it  discoxmted  in  bank,  transferred  and  deliyered  it  to  him  in 
liquidation  and  discharge  of  the  debt  he  owed  him.- 

The  defendant  Ballard  denied  in  his  answer  that  said  note 
was  made  for  the  purpose  alleged  by  the  plaintiff,  and  stated 
expressly  that  he  would  not  hare  signed  it  if  he  had  known  it 
would  haTe'been  so  applied.  He  also  alleged  that  he  executed 
it  as  the  surety  of  his  co-defendant,  for  the  sole  purpose  of 
raising  money  for  the  use  of  the  family  of  the  latter,  by  borrow- 
ing it  from  the  bank;  that  he  would  not  have  executed  it  for 
any  other  purpose,  and  that  his  co-defendant  had  no  authority 
from  him  to  use  the  note  in  any  other  manner  whatcTcr.  The 
bank,  he  alleged,  had  nerer  discounted  or  owned  the  note,  but 
it  had  been  passed  by  his  co-defendant  directiy  to  the  plaintiff, 
in  payment  of  a  pre-existing  debt,  in  open  violation  of  the  un- 
derstanding between  him  and  his  oo-defendanjb  at  the  time  it 
was  executed,  and  in  utter  subrersion  of  the  object  for  which  it 
was  created. 

A  demurrer  to  this  answer  was  orerruled,  and  the  allegations 
therein  being  sustained  by  the  testimony,  the  court,  to  whom 
the  law  and  facts  of  the  case  were  submitted  hj  the  parties,  ren- 
dered a  judgment  in  favor  of  the  defendant  Ballard,  and  gave 
the  plaintiff  a  judgment  against  the  other  defendant. 

It  is  contended,  on  the  part  of  the  appellant  that  according  to 
the  case  of  Ward  t.  Northern  Banko/Keniiwky,  14  B.  Mon.  288, 
and  the  principles  therein  settted,  the  defense  of  Ballard  was 
insufficient,  and  the  judgment  exonerating  him  from  liability 
an  the  note  is  erroneous. 
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On  theothflr  mde,  the  case  referred  to  has  been  aaaafled  aa  oon- 
taming  muKmnd  doctzine,  and  it  is  also  contended  that,  conced- 
ing it  to  be  authoritatiTe,  it  is  not  analogous  to  the  present  case. 

The  doctrine  contained  in  that  case  is,  that  when  a  note  is 
made  to  raise  money  upon  it,  and  it  is  executed  by  certain  per- 
sons as  sureties  to  impart  credit  to  it,  and  left  by  them  in  the 
possession  of  their  principal,  who  uses  it  for  the  rery  purpose 
for  which  it  was  made,  the  sureties  cannot  escape  responsibility 
on  it,  upon  the  ground  that  it  was  made  payable  to  a  bank,  and 
the  money  was  adTanced  on  it,  not  by  the  bank,  but  by  another 
person.  The  decision  in  that  case  was  made  to  turn  upon  the 
fact  that  the  object  for  which  the  paper  was  executed,  to  wit,  to 
raise  money  upon  it,  had  been  accomplished,  and  the  circum- 
stance of  it  having  been  made  payable  to  the  bank  was  deemed 
insufficient  to  exonerate  the  sureties. 

There  is  a  clear  and  marked  distinction  between  that  case  and 
this.  Here  the  intention  with  which  the  paper  was  created, 
instead  of  being  carried  into  effect,  was  in  reality  defeated. 
The  Yeiy  fact  upon  which  that  case  turned  is  wanting  in  this. 
No  money  was  raised  upon  this  note,  but  it  was  passed  off  in 
payment  of  a  pre-existing  debt.  In  that  case  the  act  of  the 
surety  had  enabled  the  principal  to  obtain  the  money  from  a 
third  person,  and  the  question  who  should  sustain  the  loss 
was,  at  least  in  a  moral  point  of  Tiew,  clearly  against  them. 
But  here  the  plaintiff  has  not  been  induced  l^  the  act  of  the 
surety  to  part  with  his  money  or  his  property.  He  does  not 
sustain  any  loss  by  the  discharge  of  the  surety  from  liability  on 
the  note,  but  he  is  therein  only  placed  in  his  original  position, 
and  the  principal  in  the  note  still  remains  his  debtor,  and  liaUa 
for  the  amount  of  the  debt. 

The  form  of  the  note  in  this  ease  indicated  the  purpose  for 
which  it  was  executed.  It  was  made  payable  to  a  bank,  and 
showed  on  its  face  that  Ballard  was  only  the  surety  of  his  oo- 
oUigor. 

These  circumstances  were  sufficient  notice  to  the  plaintiff  that 
the  paper  was  intended  to  be  used  to  raise  money  upon  it.  They 
were  sufficient,  at  least,  to  hare  put  him  upon  an  inquiry  as  to 
the  object  of  the  surety  in  its  execution.  By  such  an  inquiry 
he  could  have  ascertained  that  the  intention  of  the  makers  of 
the  note  was  truly  indicated  on  its  face.  Any  su^osition  or 
inference  that  Ballard  intended,  by  executing  the  note,  to  be- 
come a  surety  for  the  payment  of  his  debt,  instead  of  being 
i,  was  in  &ct  repelled  by  the  form  of  the  writing. 
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If  a  note  be  pnxchaeed  hj  a  party,  with  notice  that  one  of  the 
obligors  is  a  snrety  merely,  and  that  the  sale  and  purchase  will 
defeat  the  purpose  for  which  it  was  executed  bj  him,  or  will 
Tiolate  any  understanding  or  agreement  between  him  and  his 
principal,  then  the  purchaserwiU  be  affected  by  such  notice,  and 
cannot  hold  the  surety  liable  on  the  note,  or  compel  him  to 
pay  it 

The  plaintiff  must  be  considered  as  having  notice  at  the  time 
the  note  was  transferred  and  deliyered  to  him  by  Hamilton  that 
it  was  signed  by  his  surety  that  money  might  be  raised  upon  it 
by  his  principal,  and  that  by  its  transfer  to  him  it  was  diverted 
from  the  puix)ose  for  which  it  was  made,  and  the  understanding 
of  the  parties  to  it  was  thereby  set  at  naught  and  wholly  disre* 
£axded.  Consequently  he  cannot  hold  the  surety  responsible 
apon  the  writing. 

Wherefore  the  judgment  is  affirmed. 

Whbthib  Scbktt  Ducbabokd  bt  Dkliyebt  or  Kors  nr  YioLAnoir  or 
UHBiBflTAMBnro  between  lumaelf  and  principal:  See  8mUh  t.  Jfb6eH{|f,  6t 
Am.  Deo.  543,  and  note. 
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[U  B.  ll^onoB,  384.] 

ICvTVAL  PaoMisn  to  Mabxt  ajue  li^ssHTiAL  to  Buataln  an  action  for  braaoh 
of  pramiw  of  nuurriage. 

PLAnrmrF's  Dbglaiutiov  or  Willhionxss  to  Marbt  DirsirDAira,  ni 
Bbsagh  or  Promibi  suit,  made  to  a  third  person  in  the  defendant's  ab- 
senoe,  is  not  evidence  to  proye  a  promise  by  the  defendant. 

ThMEcr  EyiDBKOB  or  Ezprbss  Pbomhib  to  Marbt  is  Unnbckssabt  in  a 
snit  for  breach  of  sach  promise,  but  it  may  be  proved  by  the  unequivocal 
oonduot  of  the  parties,  and  by  a  general  yet  definite  understanding  be* 
tween  them  and  their  relatives,  oorroborated  by  their  actions. 

BviDBVOB  or  Courtship  bt  Dbfbndaiit  in  Brbach  of  Pbomuk  Suit,  that 
is,  of  a  oonrse  of  particular  attentions  and  visits  to  pUtintifi^  is  not  suf  • 
fident  to  show  a  promise  of  maxriage,  but  the  circumstances  must  be 
sueh  as  to  show  that  there  was  a  serious  promise  and  aooeptance. 

Kzprbssion  to  Third  Pbrson  or  iBTSNTioir  to  Marbt  is  not  a  promise 
to  marry,  though,  with  other  facts,  it  may  be  evidence  of  a  promise. 

OfVBR  or  Pkrformancb  or  Pbomisb  to  Marrt  bt  PLAiiiTirr  must  be 
shown  to  sustain  an  action  for  breach  of  a  promise  to  marry,  generally,  or 
in  a  reasonable  time. 

Pbomisb  or  Marriaob  withik  Tbar  bbfobb  Suit  oannot  bb  Imtbbbbd 
BBOM  Attbhtions,  such  as  are  usually  paid  by  gantieoMn  oOering  matri* 
mony  to  ladies,  continued  to  within  one  year. 

Appbal  from  Marshall  oirouit.    The  oaae  is  stated  in  ih* 
opinion. 
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Jf.  Jibyes,  for  fhe  appellani. 
No  brief  for  the  appellee. 


By  Oouri,  IIabshall,  0.  J.  Caroline  OomweU,  a 
brought  this  action  for  an  alleged  breach  of  promise  of  maiv 
riage,  and  obtained  a  verdict  and  judgment  against  William 
Bumham  for  five  hundred  dollars,  and  his  motion  for  a  new 
trial  having  been  OTerruled,  he  brings  the  judgment  to  this 
court  for  revision. 

There  was  no  direct  evidence  of  an  engagement,  or  of  mutual 
promise  between  the  parties  to  marry  each  other,  nor  of  a  prom- 
ise by  the  defendant  to  many  the  plaintiff,  nor  of  any  offer  on 
the  part  of  the  plaintiff  to  many  the  defendant,  nor  of  any  re- 
quest by  her  that  he  should  many  her.  There  being  no  evi- 
dence of  any  engagement  or  promise  to  many,  there  was  of 
course  no  evidence  of  there  being  any  time  or  place  fixed  on 
between  them  for  the  marriage  to  take  place;  and  although  ii 
be  proved  that  the  plaintiff  was  ready  and  willing  to  many  th» 
defendant,  this  imposed  on  him  no  legal  obligation  to  many 
her,  nor  any  liability  for  not  marrying  her.  Even  if  it  appeared 
that  her  inclination  to  many  him  was  induced  by  his  attentiona 
to  her,  there  must  still  be  a  promise  to  many  on  his  part  to  en- 
title her  to  recover  damages  for  his  failure,  however  reprehen- 
sible, to  meet  her  just  expectations  founded  upon  his  own  con- 
duct. Nor  is  it  sufficient  that  there  should  be  a  promise  on  the 
part  of  the  male;  there  must  be  mutual  promises;  that  is,  a 
mutual  engagement  to  marry.  Where  the  promise  or  offer  of 
the  male  has  been  proved,  it  has  been  held  that  the  mutuality 
of  the  promise  or  engagement  may  be  proved  by  showing  that 
the  female  demeaned  herself  as  if  she  concurred  in  and  ap- 
proved of  his  promise  or  offer:  Chit.  Cont.  537,  and  the  cases 
there  cited;  Eutton  v.  Mausell,  3  Salk.  16,  64;  PhiUipsy,  Grxdchr 
ley,  3  Car.  &  P.  178.  But  without  proof  of  an  offer  or  promise 
on  his  part,  even  her  declaration  to  a  third  person,  in  his  absence, 
that  she  was  willing  to  marry  him,  would  be  wholly  incompe- 
tent to  prove  a  promise  on  his  part.  Such  evidence  is  not  ad- 
missible to  prove  his  promise. 

It  is  true  that  to  establish  a  promise,  even  on  the  part  of  the 
male,  it  is  not  necessary  that  there  should  be  direct  evidence 
of  an  express  promise  in  toHdem  verbis :  Chit.  Cont.  686.  The 
author  refened  to  says  it  may  be  evidenced  by  the  unequivo- 
cal conduct  of  the  parties,  and  by  a  general,  yet  definite  and 
reciprocal,  understanding  between  them,  their  friends  and  rela* 
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tionfly  OTidenoed  and  oonoborated  by  their  aotionB,  that  a  mar- 
xiage  was  to  take  place* 

In  the  case  of  Wighiman  t.  Ooates^  16  Mass.  1  [8  Am.  Deo.  77], 
it  is  said  bj  Parker,  0.  J.,  in  an  able  and  interesting  opinion  on 
the  sabjeet,  that  a  mutual  engagement  "  may  be  proved  by  those 
oizoumstanoes  which  usually  aocompany  such  a  connection.'* 
But  it  is  evident  from  the  context  that  in  malring  this  remark 
he  had  particularly  in  view  the  proof  of  a  promise  on  the  pari 
of  a  female,  and  in  that  case  the  evidence  of  a  promise  by  the 
male  was  of  a  decisive  nature.  In  a  note  to  the  same  case, 
page  6,  is  to  be  found  an  extract  from  the  case  of  Honyman 
V.  Cam^pbea,  6  Wils.  k  Shaw,  144;  8.  0.,  2  Dow  k  0.  282, 
in  which  the  question  as  to  the  proof  by  which  a  promise 
of  this  kind  may  be  established  is  satiirfactorily  scrutinised 
k^  the  lord  chancellor,  who,  among  other  things,  says:  "If  I 
were  at  mm  prius,  trying  it  with  a  jury,  I  should  inform 
them  that  they  must  be  satisfied  that  there  was  a  promise — a 
serious  promise— intended  as  such  by  the  person  Tnaking  it,  and 
accepted  as  such  by  the  person  to  whom  it  was  made."  And 
this,  as  it  seems  to  us,  is  the  only  safe  ground  on  which  to 
place  the  droumstantial  proof  of  such  a  promise.  It  is  not  suf- 
ficient that  there  has  been,  on  the  part  of  the  male,  a  courtship, 
that  is,  a  course  of  particular  attentions  evidencing  affection; 
but  the  conduct  and  actions  of  the  parties,  and  the  attendant 
oiroumstances,  must  be  such  as  to  satisfy  the  jury  that  there 
was  a  serious  promise  or  offer  of  marriage,  accepted  as  such. 

Mutual  promises  to  marry  may  doubtless  be  inferred  from  the 
visits  of  the  male  to  the  female,  and  his  declarations  that  he  had 
promised  to  marry  her:  Southard  v.  Beaford,  6  Cow.  264.  But 
expressions  to  third  persons  of  an  intention  to  marry  another, 
not  in  the  presence  of  the  latter,  do  not  amount  to  a  promise  to 
marry:  Coter,  Oottingham,  8  Oar.  k  P.  76,  though  with  other 
circumstances  they  tend  to  prove  one. 

There  being  no  proof  in  this  case  of  any  offer  or  request  a^ 
any  time  on  the  part  of  the  plaintiff  to  the  defendant  that  they 
should  be  married,  and  none  from  which  such  offer  or  request 
could  be  legitimately  inferred  by  the  jury,  there  was  a  fatal 
defect  in  the  plaintiff's  case,  even  if  a  promise  to  marry,  either 
generally  or  in  reasonable  time,  or  when  requested,  had  been 
proved:  IWe  v.  Oaplinger,  18  B.  Mon.  464;  Burks  v.  Shain^  2 
Bibb,  841  [6  Am.  Dec.  616].  And  the  motion  for  a  nonsuit 
should  on  that  ground  have  prevailed.  And  as  this  proof  was 
not  afterwards  supplied,  there  must  be  a  reversal  on  that 
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ground.  Bat  as  the  case  most  go  haok  for  a  new  trial,  it  ii 
necessaiy  to  notice  the  instructions  given,  or  at  least  the  princi- 
ples on  which  they  seem  to  be  based. 

The  first  instruction  authorizes  the  jury  to  infer  from  the 
visits  of  the  defendant  to  the  plaintiff,  and  from  such  respeots 
on  his  part  as  are  usual  in  courtships  or  in  malring  matrimonial 
engagements,  a  promise  of  marrii^  on  his  part,  etc.  The  sec- 
ond authorizes  them  to  infer  that  such  a  promise  to  many  was 
made  within  one  year  (the  limitation  to  the  action  by  law,  and 
on  which  the  defendant  relied),  if  such  attentions  as  are  usual 
on  the  part  of  gentlemen  offering  matrimony  to  ladies  continued 
up  to  within  one  year.  The  first  instruction  makes  courtship 
alone  eyidence  of  a  promise  to  marry,  and  the  second  is  appar- 
ently based  upon  the  first;  neither  of  them  declares  either  that 
there  must  have  been  a  promise  seriously  made  or  accepted,  or 
that  the  jury  must  be  satisfied  that  such  was  the  fact.  The 
fourth  instruction  is  based  upon  the  hypothesLs  that  there  being 
a  promise  on  the  part  of  the  defendant  within  a  year,  etc.,  to 
marry  the  plaintiff,  which  might  of  course  be  inferred  as  au- 
thorized by  the  first  and  second  instructions,  if  there  was  also 
an  offer  on  the  part  of  the  plaintiff  to  consummate  the  mar- 
riage, of  which  latter  fact  there  was  no  evidence,  they  should 
find  for  the  plaintiff,  unless,  etc.  This  instruction  is  infected 
with  the  error  of  the  first  and  second,  and  is  also  erroneous  in 
assuming  that  there  was  evidence  of  an  offer  by  the  plaintiff  to 
consummate  the  marriage.  The  fourth  instruction  is  also  sub- 
ject to  the  objection  that  it  refers  to  the  jury,  and  as  a  ground 
of  enhancing  the  damages,  the  question  of  the  defendant  having, 
by  reason  of  his  promise  to  many  the  plaintiff,  seduced  her,  of 
which  fact  there  is  no  evidence,  and  which,  not  being  averred^ 
could  not  be  proved:  Burks  v.  Shain,  2  Bibb,  348  [6  Am.  Dec. 
616].  The  fifth  and  last  instructions  are  subject  to  the  same 
objections  as  the  third  and  fourth,  and  are  more  objectionable 
than  either. 

Wherefore  the  judgment  is  reversed,  and  the  cause  remanded 
for  a  new  trial  in  conformiiy  with  the  principles  of  this  opinion. 

Action  fob  Bbxagh  of  Promise  of  Mabriaob.— It  would  Mem  to  be 
«carcely  neoetatfy  to  say  that  an  action  for  breach  of  a  marriage  contract 
will  lie  at  common  law.  The  contrary  waa,  however,  maintained  by  able 
connael  in  a  learned  and  elaborate  ai^nment  in  a  oomparatiTely  recent  Indi* 
ana  case,  bnt  the  court  snatained  the  action:  Short  t.  SloUs^  58  Ind.  20L 
There  is,  no  doubt,  something  repugnant  to  refined  sensibilities  in  the  idea  of 
giving  a  peconiary  remedy  for  an  injury  to  the  affections  occasioned  by  a 
breach  of  snob  a  contract.    But  the  common  law  is  too  intensely  praotioal 
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to  take  romantic  views  of  the  marriage  relation,  or  of  engagementa  to  enter 
into  that  relation.  It  regards  marriage -as  a  "valnable**  consideration;  a 
thing  not  only  poeseastng  valne,  bnt  whose  value  may  be  estimated  in  money. 
Looking  at  marriage  engagements  as  in  some  sense  business  transactions, 
entered  into  with  a  view,  in  part  at  least,  to  pecuniary  advantage,  it  does  not 
hesitate  to  award  relief  in  damages  for  the  breach  of  such  contracts.  This 
idea  of  the  pecuniary  value  of  marriage  is  conspicuous  in  many  of  the  cans 
on  this  sabject. 

VAiJDiTr  OT  Marbxaob  Promise  as  Ajfbctino  Acnov  vobBbbaob. — 
The  first  requirement  in  order  to  the  maintenance  of  an  aetkm  for  a  breach 
of  promise  of  marriage  is  a  valid  promise. 

1 .  Validity  of  Prwnise,  by  WhtU  Law  Oovemed, — No  doubt,  as  a  general  rule, 
the  validity  of  a  contract  to  marry,  like  that  of  any  other  agreement,  de* 
pends  npon  the  law  of  the  place  where  such  contract  is  entered  into.  Where» 
however,  the  contract  is  made  in  one  state  or  country,  with  a  view  to  solem- 
niation  of  the  marriage  in  another,  there  is  some  controversy  as  to  which 
law  governs.  In  a  recent  esse  this  question  came  before  the  United  Statea 
circuit  court  for  the  northern  district  of  New  York  for  determination.  An 
action  was  brought  in  that  court  for  breach  of  a  promise  of  marriage  made 
in  Alabama,  where  the  defendant  resided,  while  the  plaintiff  was  domiciled 
in  New  York,  but  at  the  time  of  the  engagement  was  on  a  visit  to.  Alabama. 
The  defendant  was  the  plaintiff's  nephew,  and  by  the  laws  of  Alabama  a 
marriage  between  parties  so  related  was  forbidden.  When  the  engagement 
was  entered  into,  nothing  was  said  as  to  when  or  where  the  marriage  should 
take  place,  bnt  after  the  plaintiff  *s  return  to  New  York  it  was  agreed  that 
the  marriage  should  be,  at  some  convenient  time,  solemnized  in  that  state^ 
not,  however,  with  any  purpose  of  evading  the  laws  of  Alabama.  The 
oourt  held  that  the  law  of  the  place  of  the  making  of  the  contract,  as 
to  the  capacity  of  the  parties  to  contract,  must  govern  even  though  the  con- 
tnot  was  to  be  performed  in  another  state,  and  therefore,  that  the  contract 
was  void;  but  tiiat  even  if  the  law  of  the  place  of  performance  were  ad- 
mitted to  govern,  it  would  not  change  the  result,  because  the  place  of  per- 
formance was  not  the  place  of  solemnization  of  the  marriage,  but  the  place 
where  the  parties  were  to  reside  after  marriage,  and  that  in  this  case,  if  the 
parties  intended  to  live  in  Alabama,  that  was  the  place  of  performance,  where- 
ever  the  marriage  was  to  be  solemnized.  The  cou  rt  seemed  inclined,  howe  ver, 
to  hold,  if  it  had  been  necessary,  that  an  action  would  not  lie  for  breach  of 
the  contract,  even  though  it  were  regarded  as  a  New  York  contract,  because, 
though  not  actually  forbidden  by  the  statutes  of  that  state,  it  was  contrary 
to  public  policy:  CanqMl  v.  Crampton^  18  Blatchf.  150. 

2.  Statuie  qf  Frands  as  Affeeting  ValidUy  o/Promiae  qf  Afarriaffe» — A  prom- 
ise to  marry  is  not  a  promise  "  in  consideration  of  marriage,"  so  as  to  require  it 
to  be  evidenced  by  writing,  under  the  statute  of  frauds:  Withers  v.  Richardaon^ 
17  Am.  Bea  44;  Claark  v.  PendieUm,  20  Conn.  496;  Short  v.  8toU$^  58  Ind.  29; 
Morgan  v.  Toihorcugh^  5  La.  Ann.  316;  Ogden  v.  Ogden^  1  Bland,  284;  //ottt 
T.  J/oMfton,  21  N.  H.  593.  As  was  said  by  Mills,  J.,  in  Wiihers  v.  Ridutrd- 
SON,  17  Am.  Deo.  44:  '*It  would  be  imputing  to  the  legislature  too  great  an 
ahmrdity  to  suppose  that  they  had  enacted  that  all  our  courtships,  to  be  valid, 
mvat  be  in  writing."  But  where  a  man  promised  to  pay  a  woman  two  thousand 
doDan  if  she  would  marry  him,  it  was  held  that  the  entire  contract  was  within 
the  statute  of  frauds:  Cuthman  v.  BwrriU,  14  N.  Y.  Week.  Dig.  59.  Nor  is 
a  parol  promise  of  marriage  void  under  that  section  of  the  statute  of  frauds  re- 
lating to  oontracts  not  to  be  performed  within  a  year  if  it  might  be  performed 


534  BuRKHAM  V.  CoRNWELL.  [Kentucky; 

within  a  year,  though  not  agreed  to  be  so  performed;  as  ivhere  the  promisa 
waa  to  marry  the  plaintiff  within  three  or  four  years:  Paria  y.  Strong,  51  Ind. 
889;  Lawrence  t.  Coohe,  56  Me.  187.  In  the  latter  of  these  cases  the  defend* 
•nt  said  he  oonld  not  marry  the  plaintiff  immediately,  bat  would  marry  her 
within  four  years.  In  both  cases  it  was  held  that  the  promise  might  be  per- 
fonned  in  a  year,  and  was,  therefore,  valid.  So  where  there  was  a  parol 
promise  to  marry  upon  the  defendant's  return  from  a  contemplated  Yoyngb, 
vpon  which  he  expected  to  be  gone  eighteen  months,  it  was  held  not  invalid 
nider  the  statute  of  frauds,  because  the  defendant  might  return  sooner:  Clarh 
T.  PemdktiOn,  20  Conn.  4d5.  So  where  there  was  no  specification  in  the  prom- 
ise as  to  the  time  of  performance,  it  was  held  not  within  the  statute,  because 
it  was  to  be  regarded,  until  a  breach,  as  a  continuing  contract  by  consent  of 
imrties:  Blachbum  ▼.  Marm,  86  IlL  222.  But  where,  by  the  terms  of  the  con* 
tract,  it  is  not  to  be  performed  until  after  the  expiration  of  a  year,  it  is  within 
the  statute:  Nichols  v.  Weaver,  7  Eans.  373. 

8.  If^arU^e  Promiee  qf  Marriage, — A  contract  to  marry  is  regarded  as  bene- 
ficial, and  therefore  such  a  contract  by  an  infant  is  not  void,  but  Yoidablet 
Catmon  y.  AlO^ury,  10  Am.  Deo.  709;  Hunt  y.  PeaJbe,  15  Id.  475;  WiUard  y. 
SUme,  17  Id.  496.  An  infant  party  to  such  a  contract  may  sue  for  a  breaoh 
of  it:  Catmon  y.  AUbury  and  WiUard  y.  Stone,  aupra.  But  if  the  infant  him- 
self Is  sued,  his  infancy  is  a  complete  defense:  Ilunl  y.  Peake,  15  Am.  Dee. 
475;  Wittard  v.  Stone^  17  Id.  496;  Morris  y.  Oraves,  2  Ind.  854;  Frost  v.  Vougki, 
87  Mich.  65;  Leiehiweisa  y.  Treshow,  21  Hun,  487;  Bush  y.  Wick,  81  Ohio  St 
•21;  S.  C,  27  Am.  Eep.  523;  Hale  y.  RtUhven,  20  L.  T.,  K.  S.,  404.  So  even 
where  the  statute  provides  that  infants  of  the  age  of  the  defendant  in  the  par- 
ticular case  are  capable  of  "contracting  marriage,"  the  statute  being  held  to 
felate  only  to  the  actual  marriage,  and  not  to  the  prior  agreement  therefor: 
^rod  y.  Voughi,  87  Mich.  65.  The  fact  that  the  infant  defendant  has  sednoed 
the  phuntiff  under  cover  of  the  promise  will  not  enable  the  plaintiff  to  sue  for 
the  breaoh:  Leiehlwiss  v.  Treshow,  21  Hun,  487. 

No  doubt  at  common  law  an  infant  under  promise  of  marriage  may,  upon 
coming  of  age,  ratify  such  promise  so  as  to  render  it  binding.  By  the  E^- 
lish  statute  of  37  ft  38  Vict,  c.  62,  sec.  2,  styled  the  *' Infant's  Belief  Act,** 
it  is  provided,  however,  that  no  action  shall  be  maintained  upon  "  any  ratifi* 
cation  made  after  full  age  of  any  promise  or  contract  made  during  infancy." 
Under  this  statute,  it  has  been  held  that  where  a  promise  of  marriage  made 
during  infancy  is  renewed  after  full  age,  no  action  will  lie  thereon  unless  the 
renewed  contract  is  a  fresh  promise,  and  not  a  mere  ratification  or  recognition 
of  the  former  promise:  Coxhead  v.  MtUlis,  L.  B.,  3  C.  P.  Div.,  439;  S.  C,  47 
L.  J.  C.  P.  761;  8.  C,  39  L.  T.,  N.  S.,  349.  But  where  a  defendant  while 
an  infant,  promised  to  marry  the  plaintiff,  and  gave  her  an  engagement  ring, 
and  on  the  day  after  coming  of  age  went  to  see  the  plaintiff,  and  told  her  thai 
his  father  assented  to  the  marriage,  adding,  '*Now,  I  may  and  will  marry 
you  as  soon  as  I  can,"  it  was  left  to  the  jury  to  say  whether  this  was  a  frssh 
promise  or  a  mere  ratification  of  the  former  promise:  NoHhcote  v.  Doughty, 
L.  R ,  4  C.  P.  Div.,  385.  And  where  an  engagement  of  marriage  was  entered 
Into  by  two  infants,  there  being  no  agreement  as  to  time  of  performance,  and 
after  both  had  come  of  age  the  defendant  asked  the  plaintiff  to  fix  a  time  for 
the  marriage,  which  she  did,  and  the  defendant  assented,  it  was  held  by  Den- 
man  and  Lindley,  JJ.,  Coleridge,  C.  J.,  dissenting,  that  this  was  a  fresh 
promise,  upon  which  an  action  would  lie:  Diicham  v.  WorraU,  L.  B..,  5  C.  P. 
Div.,  410;  S.  a,  49  L.  J.  C.  P.  688;  43  L.  T.,  N.  S.,  286;  29  Week.  P^ep.  59. 

An  infant  suing  for  a  breach  of  a  promise  of  marriage  need  not  allege  the  coo* 
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«e&t  of  bar  pareat  or  gnardian,  oonaent  being  neoeasary  to  solemniflition  of 
-the  marriage:  Cammm  t.  AUbury,  10  Am.  Dec  709.  Nor  la  it  oeoeaaaiy  that 
the  oomplaint  in  aach  a  caae  ahoald  ahow  that  the  plaintiff  waa  of  marriage- 
Able  age:  OfioiKoekv,  SheU^  67  Tax.  215.  Infancy  of  the  defendant  ia  matter 
^of  defenae,  and  the  plaintiff  need  not  allege  or  ahow  that  the  defendant  waa 
<d  fall  age  at  the  time  of  the  promiae:  8immpn$  t.  Simmons^  8  Mich.  318. 

4.  PronUm  qf  Marriage  hy  Permm  Already  Married, — An  action  will  lie 
for  a  breach  of  a  promiie  of  marriage  made  by  a  peraon  already  married  at 
tha  time  of  the  promiae^  if  the  plaintiff  waa  ignorant  of  that  f^t:  KeUey  ▼. 
JSUey,  106  Maa^  330;  8.  C,  8  Am.  Hep.  336;  BlaUmacher  ▼.  Saal,  29  Barb. 
-921  Sievenmm t.  PetUa^  12  Phila.  468;  Coperr,  Davenport,  1  HeiBk.  368;  8.  a, 
12  Am.  Rep.  706;  PoUoekr.  StdUoan,  53  Vt.  507;  8.  C,  38  Am.  Rep.  702| 
WUdv.  HarriM,  7  Com.  B.  999;  8.  C,  7  DowL  k  L.  114;  S.  C,  18  L.  J.  0. 
P.  297;  13  Jar.  961;  MULwardy.  LiUUwood, 5 Exch.  775;  8. C, 20  L.  J. Bz. 2. 
And  it  ia  held  that  the  action  will  lie  cTen  where  the  plaintiff,  after  diaoorer- 
Ing  the  fact  that  the  defendant  ia  already  married,  continnea  the  contract^ 
and  agreea  to  marry  him  upon  an  expected  aeparation  from  hia  wife:  Coverr. 
JkNfetqparit  1  Heiak.  368;  &  C,  2  Am.  Rep.  706.  The  action  may  be  either 
on  the  contract*  or  in  caae  for  the  deceit:  PoOoek  ▼.  BuUmtan,  53  Vt.  507;  8. 
<A,  38  Am.  Rep.  702;  BiaitmaekerY.  SobU,  29 Barb.  22.  It  ia  held,  however, 
in  PoUoek  v.  SMlUvan,  53  Vt.  507;  S.  C. ,  38  Am.  Rep.  702,  that  if  the  form  of 
actum  ia  atnunprnt  tot  the  breach  in  each  a  caae,  and  the  defendant  ahoald 
be  foolhardy  enongh  to  tender  performance,  the  plaintiff  must  deairt  or  snb- 
Jeot  heraelf  to  a  criminal  proaecntion.  With  great  deference  for  the  opinion 
^  thia  learned  oonrt,  we  aabmit,  however,  that  a  formal  tender  of  performance 
in  aach  a  caae  would  be  no  defenae.  It  woald  be  a  sham  on  the  face  of  it. 
Beaidea,  where  there  haa  been  an  actual  breach,  a  sabaeqnent  tender  of  per- 
formance ia  of  no  more  avail  than  a  tender  of  performance  of  any  other  con- 
tract already  broken.  Where  the  defendant  ia  married  at  the  time  of  the 
promiae,  the  contract  ia  broken  aa  aoon  aa  it  ia  made,  and,  aa  it  aeema  to  na, 
the  plaintiff  may  ane  immediately  npon  discovery  of  tlie  fact. 

A  leading  caae  on  thia  sabject  ii  Wild  v.  Harris,  7  Com.  B.  999;  S.  C,  7 
DowL  ft  L.  114;  a  C,  18 L.  J.  C.  P.  297;  13  Jnr.  961.  The  dedaiation  in  that 
caae  averred  that  in  consideration  that  the  plaintiff,  being  sole  and  tmmarried, 
«t  the  reqneat  of  the  defendant  had  promiaed  the  defendant  to  marry  the  de- 
fendant within  a  reaaonable  time,  the  defendant  promiaed  the  plaintiff  to 
anany  her  within  a  reaaonable  time;  that  the  plaintiff,  confiding  in  the  promiae 
of  the  defendant,  had  from  thenceforward  remained  aole  and  unmarried,  and 
liad  alwaya,  until  ahe  had  notice  that  the  defendant  waa  married,  been  ready 
and  willing  to  marry  him;  that  although  a  reaaonable  time  had  elapsed  since 
the  making  of  the  defendant'a  pronuae,  yet  the  defendant  had  not  married 
the  plaintiff,  but  on  the  contrary  thereof,  the  defendant,  at  the  time  of  mak- 
ing hia  promiae  and  from  thenceforward,  had  been  and  atill  was  married,  etc. ; 
and  that  the  plaintiff  did  not  know  at  the  time  of  the  defendant'a  making  hii 
aaid  promiae  to  her,  nor  for  a  long  time  afterwarda,  that  the  defendant  waa 
married.  The  plaintiff  having  obtained  a  verdict,  it  was  held,  on  a  motion  ia 
surest  of  Judgment,  that  the  declaration  diwdosed  a  sufficient  consideration 
for  the  plaintiff's  pronuse.  Wilde,  C  J.,  in  delivering  the  opinion,  said:  '*  On 
behalf  of  the  defendant,  it  haa  been  contended  that  inasmuch  aa  the  decla- 
cation  diBcloaes  that  the  defendant  was  a  married  man  at  the  time  of  the  mak* 
ing  of  the  alleged  promise,  so  that  the  plaintiff  was  not  bound  by  her  promise 
to  marry  the  defendant,  there  waa  a  total  absence  of  consideration.  Bat  the 
declaration  allegea  a  promiae  by  the  plaintiff  to  many  the  defendant  within 
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a  reasonable  time,  which  involTea  within  it  a  promise  to  remain  tingle  for  a 
reasonable  time;  and  this  the  plaintiff  avers  that  she  did  do;  and  that  is 
consideration  eoongh.  And  the  defendant's  promise  to  marry  the  plaintifi 
within  a  reasonable  time  was  not  absolutely  impoesible  of  performance,  for 
his  wife  might  have  died  within  a  reasonable  time,  and  so  ho  would  have  been 
in  a  oondition  to  perform  his  promise  to  the  plaintiff."  This  case  was  ap- 
proved and  followed  in  MiUward  v.  LUtlewood,  5  Exch.  775;  8.  C.,  20  L.  J. 
Ex.  2. 

Of  oonrse  where  the  plaintiff,  at  the  time  of  the  promise,  knows  that  th» 
defendant  is  married,  and  the  promise  is  to  marry  on  procuring  a  divorce^ 
the  action  will  not  lie,  such  a  contract  being  void  as  against  public  polieys 
Paddock  v.  Robinwn,  63  HI.  99;  Noiee  v.  Broum,  38  N.  J.  L.  228;  S.  a,  3& 
Id.  133.  So  where  a  suit  for  divorce  is  pending  at  the  tame  of  the  promise: 
ybiee  v.  BrowHf  tuprtu 

6.  Promiue  qf  Marriage  an  Immof  al  Conriderationt  agahuA  Loud  cr  FvJbiUc  Pol- 
icy.— ^A  promise  of  marriage  in  consideration  of  illicit  intercourse  is  void,  and 
no  action  will  lie  thereon:  ffank$  v.  NagU,  54  CaL  51;  8.  G.,  35  Am.  Bep. 
67;  Steir^fdd  v.  Levy,  16  Abb.  Pr.  26;  Baldy  v.  StraUon,  11  Pa.  St.  316; 
OoodaU  V.  Thurman,  1  Head,  209;  Lewis  v.  Goetschins,  20  N.  Y.  Week.  Dig. 
140.  So  a  promise  of  marriage  by  a  man  to  his  mistress  in  consideration  of 
her  oontinuing  in  the  unlawful  relation:  Boigiieres  v.  ^ok^or,  54  CaL  146. 
But  a  promise  to  marry  a  woman  at  a  certain  time,  but  to  many  her  imme- 
diately if  she  should  become  pregnant  by  him,  is  not  void  on  the  ground  of 
Immorality  of  the  consideration,  for  the  sexual  intercourse  is  not  the  consid- 
eration of  the  promise,  the  agreement  respecting  the  event  of  pregnancy 
merely  relating  to  fixing  the  time  of  performance:  KttrtM  v.  Franks  76  Ind. 
604;  S.  C,  40  Am.  Rep.  275.  A  promise  made  after  the  defendant  has  se- 
duced the  plaintiff,  that  she  shall  come  to  no  harm  by  him,  and  that  if  she 
did  he  would  marry  her,  where  she  is  at  the  time  pregnant,  is  binding:  Hotek" 
hsa  V.  Hodge^  38  Barb.  117.  A  promise  of  marriage  by  a  divorced  man  prohib- 
ited by  thedecreeof  divorcefrom  remarrying  in  the  life*  time  of  the  divorced  wife 
is  void,  and  no  action  will  lie  thereon:  Haviland  v.  HaltUad^  34  N.  Y.  643. 
8o  it  is  held  that  a  promise  of  marriage  by  one  incurably  impotent  is  against 
public  policy,  and  no  action  will  lie  for  a  breach  thereof:  Chdick  v.  Ouliek^  41 
N.  J.  L.  13.  A  promise  by  the  defendant  to  marry  the  plaintiff  if  he  ever 
married  is,  it  seems,  void  as  in  restraint  of  marriage:  Conrad  v.  WUHamM^ 
6  Hill,  444. 

6.  Promise  of  Marriage  under  Duresg,  or  Induced  hy  Fraud, — A  promise 
to  marry  made  under  duress  is  unquestionably  not  binding,  but  it  does  not 
vitiate  another  promise  made  at  a  time  when  tiie  party  was  not  under  duress: 
McOrum  v.  Hildebrand,  85  Ind.  204.  So  where  the  defendant  was  induced 
to  enter  into  or  continue  a  contract  of  marriage  by  misrepresentations  or  will- 
ful suppression  of  facts  as  to  the  plaintiff's  family  or  prior  habits  of  life,  by 
the  plaintiff  herself  or  with  her  consent,  he  may  undoubtedly  avoid  the  con- 
tract: Wharton  v.  Lemi$,  I  Gar.  k  P.  529;  Foote  v.  ffayne^  Id.  545,  So  where 
the  representations  were  made  in  letten  written  by  the  plaintiff's  father,  and 
•he  knew  that  the  lettera  had  been  written,  but  did  not  know  their  exact 
eontents,  they  were  admitted  in  evidence  against  her:  Ibote  v.  ffayne^  tmpra. 
Not  so  where  the  representations  were  made  verbally  by  the  plaintiff's  fi^er 
to  a  third  person,  and  communicated  to  the  defendant,  the  plaintiff  not  being 
present  on  either  oocasion:  Id.  The  defense  that  the  promise  was  fraudulently 
obtained  must,  it  seems,  be  alleged  in  order  to  be  available:  Lea$riU  v.  C^ 
far,  37  Wis.  54.    It  is  held,  however,  in  WharUm  v.  Lewia^  1  Osr.  k  P.  52flt 
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that  if  the  defendant's  connsei  indicates  by  his  croes-examination  of  the 
plaintiff's  witnesses  that  he  intends  to  rely  upon  misrepresentations  and  de- 
oeptiooa  by  the  plaintiff  inducing  the  promise,  this  is  sufficient  notice  of  the 
defense,  and  the  plaintiff  must  introduce,  before  closing,  any  letters  or  other 
evidence  showing  that  the  defendant  knew  the  facts  concerning  which  the 
representations  were  made. 

The  defense  of  unchaste  character  of  the  plaintiff,  and  some  other  defenses 
to  be  hereafter  oonaiderod,  no  doubt  come  under  the  general  head  of  fraud  and 
ooQoealment. 

SumoixMOT  or  CoNTiiacT  to  Mabbt— Mutual  Pbomisss,  Nscbssitt 
or. — It  is  essential  to  a  contract  to  marry  that  the  minds  of  the  parties  should 
meet.  The  promise  by  the  defendant  must  hare  been  made  or  communicated 
to  the  plaintiff  by  the  defendant  personally  or  by  his  authority.  If  it  was 
made  to  a  third  person  in  the  plaintiff's  absence,  and  not  authoriaed  to  be 
communicated  to  her,  no  action  will  lie  for  a  breach:  Cole  v.  CoUnigham,  8 
Gar.  &  P.  75.  Furthermore,  there  must  be  mutual  promises:  E^py  v.  Jones, 
1  Ala.  Sel.  Cas.  454;  King  ▼.  Kersey,  2  Ind.  402;  CcUes  v.  McKinney,  48  Id. 
602;  S.  C,  17  Am.  Rep.  768;  AUard  v.  Smith,  2  Mete  (Ky.)  297;  Morgan  r. 
Tarboraugh,  5  La.  Ann.  316;  8Uxnd\ford  v.  Gentry,  32  Mo.  477;  Hoiti  r. 
MoulUm,  21  K.  H.  593;  Homan  v.  Ecarle,  53  K.  Y.  267;  ElUs  v.  Quggenheim, 
20  PfeL  St.  287.  No  particular  form  of  words  is  essential;  it  is  snfBcient  if 
the  evidence  shows  that  the  minds  of  the  parties  met,  and  that  the  engage- 
ment  was  mutually  agreed  on:  Homan  t.  Earle,  53  N.  T.  267.  The  recip- 
rocal promises  must  also  be  within  a  reasonable  time  of  each  other:  Veneall  ▼. 
renew,  4  P.  A  F.  344. 

Contrary  to  the  doctrine  of  most  of  the  cases  on  this  subject,  it  seems  to  be 
held  in  Harvey  ▼.  Johnston,  6  DowL  A  L.  120;  S.  C,  6  Com.  B.  295;  17  L.  J. 
C  P.  296;  12  Jur.  981,  that  a  promise  by  the  plaintiff  is  not  essential  as  the 
oonsideration  of  the  defendant's  promise.  There  is  no  doubt,  however,  that 
mutual  promises  of  marriage,  without  more,  are  a  sufficient  consideration  for 
each  other.  Bwka  y.  Shain,  5  Am.  Dec.  616. 

CovsTRVonoir  avd  Eivbot  of  Pbomisb  or  Mabriagb.— With  respect  to 
the  time  of  performance  of  a  promise  of  marriage,  if  no  time  is  specified,  it  is 
a  promise  to  marry  within  a  reasonable  time,  upon  the  plaintiff's  request: 
Atehinson  ▼.  BcJter,  Peake's  Add.  Cas.  103;  Blackburn  v.  Mann,  85  HI.  222; 
Oole  V.  HolUday,  4  Mo.  App.  94;  Wagenseller  ▼.  Simmers,  97  Pa.  St.  465;  S.  C, 
10  Week.  Notes  Cas.  853;  Stevenson  v.  PeUis,  12  Phila.  468.  So  where  it  is 
said  at  the  time  of  the  promise  that  the  marriage  may  take  place  in  one  year  or 
in  ten  years:  BUuhbum  ▼•  Mann,  85  lU.  222.  Where  the  promise  is  to  marry 
when  certain  buggies  are  done,  and  nothing  is  said  as  to  when  they  are  to  be 
done,  the  law  implies  that  the  promise  is  to  be  performed  in  a  reasonable 
time:  Benmett  t.  Beam,  42  Mich.  346;  S.  C,  36  Am.  Rep.  442.  In  determin- 
ing what  is  a  reasonable  time  for  the  performance  of  a  contract  to  marry,  the 
age  and  peonniaiy  circumstances  of  the  parties  are  to  be  considered:  Wttgen' 
seller  r.  Simmers,  97  Pa.  St.  465;  S.  C,  10  Week.  Notes  Cas.  353.  The  date  of 
the  proposed  marriage  need  not  be  proved  as  laid  if  alleged  under  a  videUeet: 
PreiooU  v.  OwyUr,  32  Dl.  312.  The  place  of  performance  of  the  contract,  it 
has  been  held,  as  already  stated,  is  the  place  where  the  parties  are  to  reside 
after  the  marriage,  and  not  the  place  of  solemnization:  CampbeU  v.  Crampttm^ 
18  Blatchf.  150.  As  to  the  place  of  solemnisation,  that  is  assumed  to  be  at  the 
plaee  of  the  female  party's  lesidenoe  if  nothing  is  said  on  that  point;  Orakam 
▼.  Mmr^  64  Ind.  567. 

Where  the  promise  is  to  many  aooording  to  the  rules  and  oostoms  of  a 
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portkmltr  ehubh,  sndh  rales  and  oiutoms  become  a  part  of  tbe  oontract,  and 
the  plaintiff  oannot  reqnire  performanee  in  any  other  way:  8Ume  t.  Appel^  12 
IlL  App.  682. 

A  promiae  of  marriage  ia  conditional  where  it  ia  a  promiae  to  many  "aa 
■oon  "  aa  the  plaintiff's  ' '  bosineas  ia  aettled,"  and  performance  of  the  ooodi* 
tion  most  be  shown  to  snstain  the  action:  Cole  t.  CoUingham,  8  Car.  k  P.  75. 

EviDsyoB  or  Pbomisb  or  Mabktaok,  ahd  Aockftancb  ahd  Rs- 
BOiTAL  THKBBOP. — ^Admissions  and  declarationa  of  the  defendant,  other- 
wise competent,  are  nndonbtedly  evidence  of  a  promiae  of  marriage  on  his 
part:  Southard  v.  Reaiford,  6  Cow.  255;  Leekey  v.  Bhaer^  24  Pa.  St  401^ 
as  where  the  defendant  declared  that  he  would  make  a  good  home  for 
the  plaintiff,  or  would  build  and  furnish  a  house  for  her:  BuUon  ▼.  Me- 
Oendey,  1  Abb.  App.  Dec.  282.  Admissions  exacted  from  the  defendant  by 
threats  of  yiolence  by  the  plaintiff*a  father,  with  weapon  in  hand,  are  not 
competent  evidence  of  a  promise  of  nuuriage:  tidier  ▼.  McKMey,  21  HL 
908.  Nor  are  declarations  of  the  defendant's  mother  to  the  plaintiff,  in 
the  defendant's  absence,  and  not  communicated  to  him,  admissible:  Lano- 
renee  v.  Coohe,  56  Me.  187.  Vogue  admiBsions  by  the  defendant,  not  clearly 
referring  to  a  promise  of  mairiage,  are  not  competent  evidence  of  such  prooi' 
ise,  as  in  case  of  an  admission  in  answer  to  the  remark,  "You  know  what  yon 
promised:"  Weaver  v.  Bttchert^  44  Am.  Dec  159.-  The  plaintiff's  answer  to 
a  message  sent  to  her  by  the  defendant,  promising  marriage,  is  competent 
evidence  of  a  promise  or  acceptance  on  her  part:  Mlis  v.  Cfuggenheim^  20  Pa. 
St.  287.  So  declsrations  made  by  the  plaintiff  to  her  family,  while  receiving 
the  defendant's  attentions,  are  competent  to  show  an  acceptance  on  her  part: 
King  v.  Kerrey,  2  Ind.  402;  ITefmore  v.  MeU,  1  Ohio  St  26.  And  generally, 
after  proof  of  the  defendant's  promise,  the  plaintiff  may  introduce  her  own 
declarations  to  show  acceptance:  MoriU  v,  Mdhom,  13  Pa.  St.  331;  Leekeg  t^ 
Bloeer,  24  Id.  401.  But  declarations  made  by  the  plaintiff,  after  suit  brong^ 
or  after  the  breach,  are  not  admissible:  Wetmort  v.  MeU^  1  Ohio  St.  26. 

Evidence  of  an  epistolary  correspondence  between  the  parties,  there  bemg 
no  relationship  between  them,  is  competent  to  show  the  promise:  HoiU  v. 
MouUon^  21  N.  H.  586.  The  plaintiff  may  prove  by  parol  that  letters  have 
passed  between  the  parties,  without  producing  themx  Conaway  ▼.  SkdUm^  3 
Ind.  834.  The  letters  of  the  defendant  to  the  plaintiff  expressing  love  and 
affection  are  unquestionably  admissible  to  prove  the  promise:  T^  y.  MarA^ 

I  W.  Va.  38.  So  letters  in  the  plaintiff's  possession  addressed  to  her  given 
name,  without  any  surname,  and  in  the  defendant's  handwriting,  are  compe- 
tent,  her  possession  being  prima  fade  evidence  that  they  are  hers:  Id.  The 
plaintiff  may,  it  seems,  also  introduce  her  own  letters  to  the  defendant  before 
the  breach:  Vainderpool  v.  Richardetm,  17  K.  W.  Hep.  936.  Where  the  i>laint« 
iff  introduces  the  defendant's  letters,  and  the  defendant  fails  to  produce  the 
plaintiff's  letters  in  reply,  it  does  not  warrant  an  instruction  that  the  jury 
may  draw  the  strongest  inferences  as  to  the  contents  of  the  letters,  because  a 
party  is  not  bound  to  produce  the  declarations  of  his  adversary:  Lam  v. 
fToocfn^,  48  IlL  399. 

In  England  the  court  will,  in  a  breach  of  prondse  suit,  grant  either  party 
an  inspection  of  letters  between  them  in  the  possession  of  his  adversary: 
8Ume  V.  Strange,  3  H.  &  C.  541;  S.  C,  34  L.  J.  Ex.  72;  11  Jur.,  K.  S.,  164; 

II  Ii.  T.,  N.  S.,  717;  13  Week.  Rep.  350;  Pape  v.  Lister,  L.  R.,  6  Q.  B.,  242} 
S.  C,  40  L.  J.  Q.  B.  87;  24  L.  T.,  K.  S.,  70;  19  Week.  Rep.  445. 

Direct  evidence  of  an  express  promise  of  marriage  is  not  essential  in  aa 
action  for  a  breach  of  such  promise.    The  promise  may  be  proved  by  circniB' 
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or  pratamptiTe  evidence.  It  mmy  be  implied  from  oondact  and  be- 
^Tior  of  the  parties  appropriate  to  a  matrimonial  engagement,  and  from  other 
«iroam8tanoee:  Wightman  ▼.  Comie$,  8  Am.  Dec  77;  JHunmm  v.  BatUnffM,  36 
Id.  345;  Watm  v.  Br%9kH,  26  Oonn.  398;  Blaekimm  ▼.  Mourn,  86  ILL  222; 
JicOnan  v.  HMArand,  85  Ind.  204;  ThuraUm  v.  Cavawr,  8  Iowa,  155;  Rofftd 
▼.  i9i7ii£&,  40  Id.  616;  Hbttt  ▼.  Jfovftofi,  21  N.  H.  503;  (7oiJ  v.  YTaJtoctf,  24  N.  J. 
L.  291;  SmOhard  r.  Reatfmrdy  6  Cow.  256;  HMicard  v.  BaneaM,  16  Barb.  360; 
BfdehJoM  ▼.  Hodgt,  38  Id.  117;  H<man  ▼.  EarU,  53  N.  T.  267;  Moritm  w. 
lielhoTH,  13  Pa.  St.  331;  Leciey  ▼.  Bh9er,  24  Id.  401;  Fofi  8UmA  ▼.  (Trj^ 
77  Id.  504;  WagenaeUer  v.  Simnurt,  97  Id.  465;  PerHiu  ▼.  irerMy»  I  B.  L 
493;  7\^  y.  JforsA,  1  W.  Va.  38. 

QreeOf  CS.  J.,  delirering  the  opinion  of  £he  eoart»  in  CoU  ▼•  WaUaee,  24  N. 
J.  L.  304,  laid:  *'  In  the  nature  of  things,  it  ia  impoonble  to  deaignate,  by 
any  fixed  mle,  the  oinmmatanoee  from  which  an  inference  of  an  eTinting 
promise  of  marriage  may  Intimately  be  drawn.  It  depends  in  great  measnre 
upon  the  customs  and  usages  of  social  life;  indeed,  the  acts  and  conduct  of 
parties  which  may  satisfactorily  indicate  the  existence  of  a  mutual  engage- 
ment are,  in  many  cases,  the  result  of  the  arbitrary  ussges  of  society;  acta 
which  in  one  circle  of  society  would  be  regarded  as  a  clear  indication  of  an 
existing  engagement,  in  another  sphere  of  life  would  be  totally  insignificant. 
The  force  of  the  droumstances  it  is  peculiarly  the  province  of  the  jury  to  de- 
cade. If  the  circumstances  be  relevant,  and  the  existence  of  the  engagement 
be  a  legitimate  inference  more  or  less  dear  from  the  evidence,  the  verdict 
ahonld  not  be  disturbed."  Circumstantial  evidence  of  an  engagement  oon- 
aists  generally  '*  of  letters,  presents,  attention,  visiting  in  company,  preparing 
for  housekeeping,  and  the  like.  There  may  be  other  circumstances  which 
'would  satisfy  a  jury  of  an  engagement  to  marry.  But  the  droumstances 
which  warrant  such  a  oondusion  must  not  be  attentions  which  are  consistsnt 
irith  the  mere  pursuit  of  lust;  they  must  be  those  finer  acts  which  mark  an 
honorable  intention:"  OamnumweaUk  v.  ^Febon,  2  Brewst  488.  Mere  atten- 
tions, though  long  continued,  do  not  of  themselves  constitute  a  contract: 
J£un9on  v.  HcuOnga,  12  Vt.  346;  a  0.,  86  Am.  Dec.  345;  WkUcomb  v.  Wokott, 
21  Id.  368.  And  attentions  such  aa  mi^^t  be  paid  to  a  woman  engaged  to 
jmother  are  not  evidence  of  a  promise:  Johnson  v.  LeffgeU,  2S  Kan.  602L  Nor 
are  the  ordinary  politeness  and  dvility  that  a  gentieman  shows  to  a  lady  to 
be  regarded  as  evidence  of  a  promise  to  many:  PerHru  v.  Heney^  1 B.  L  493. 
A  promise  may  undoubtedly  be  implied  from  circumstances.  But  such  dr- 
4nimBtsnces  must  be  unequivocal  and  definite:  Homan  v.  EarUf  53  K.  Y.  267; 
ThwrHUm  v.  Canenort  8  Iowa,  155.  Apparent  courtship,  preparations  by  the 
female  plaintiff  and  profesuons  of  attachment  by  the  defendant,  do  not  f ur- 
oiah  evidence  of  a  mutual  promise:  Weaver  v.  BatJutri,  2  Pa.  St.  80;  S.  C,  44 
Am.  Dee.  159.  In  Wakmley  v.  RMnwn,  63  IlL  41,  it  was  held  that  an  in- 
atruction  that  a  promise  may  be  inferred — 1.  From  the  conduct  of  the  parties; 
2.  From  droumstances  which  usually  attend  an  engagement  to  marry,  as 
visiting,  the  understanding  of  friends  and  relatives,  preparations  for  marriage, 
reoeption  of  the  defendant  by  the  plaintiff's  family  as  a  suitor — was  too  broad, 
and  therefore  erroneous. 

AooBPTAKOB  or  Dkfxndant's  Pbomisb  uttst  be  Showk,  but  it  need  not  be 
by  words.  It  may  be  inferred  from  circumstances:  Morgan  v.  Tarborough, 
5  La.  Ann.  316;  WeUa  v.  PadgeU,  8  Barb.  323;  DanUi  v.  BowU9,  2  Car.  & 
P.  553.  And  evidence  that  the  plaintiff  prepared  for  the  wedding  by  pro- 
curing a  dress  and  wedding-cake,  and  dedarations  made  to  her  sister 
explanatory  of  such  acts,  are  admisdble,  after  proof  of  the  promise,  to  show 
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Ite  acceptanoe:  WUeox  v.  Orem^  23  Barb.  639.  And  acts  of  the  plaintiff  doaa 
oat  of  the  presenoe  of  the  defendant  are  admisaible  in  evideDce  for  thai 
pnriMwe:  Thurston  v.  Cavtnor^  8  Iowa,  155.  But  evidence  of  the  plaintiff'a 
preparations  for  the  wedding,  in  the  absence  of  the  defendant  and  in  no  way 
connected  with  him,  is  inadmissible  to  prove  the  plaintiff's  assent  to  the  con- 
tract: RuBuU  ▼.  Cbtofes,  15  Gray,  582. 

To  CoBBOBORaTi  Tbstimont  of  Ezpkbss  Pbomise,  all  the  facta  and 
drcumstanoes  that  have  taken  place  between  the  parties  are  admissible  in 
evidence,  and  proper  for  the  consideration  of  the  jury:  Richmond  ▼.  RoberiM^ 
98  m.  472;  Johnwn  v.  LeggeU,  28  Kan.  590;  PtopLt  v.  Kenyon,  5  Park.  Cr. 
254.  And  evidence  of  the  acts  and  conversations  of  the  parties,  daring  a 
prior  intimacy  between  them  afterwards  broken  off,  before  the  promise,  is 
admissible  for  that  parpoee:  Ray  v.  Smithy  9  Gray,  141.  Bat  the  posseasioo 
of  a  wedding  or  engagement  ring  is  not,  per  se,  corroborative  evidenoe  of  aa 
engagement  to  many,  without  other  proof  of  the  oiroamstanoes  nnder  which 
it  was  given:  CommomoeaUh  ▼.  WtdUm,  ^Z  Brewst.  487.  Under  the  statate 
of  32  It  33  Vict.,  o.  68,  the  plaintiff's  testimony  as  to  the  promise  must  be 
corroborated  in  an  action  for  breach  of  promise  of  marriage.  Under  this 
statate  it  is  held  that  the  defendant's  failure  to  appear  as  a  witness  to  deny 
the  promise  is  corroborative  of  the  plaintiff's  testimony:  Willcox  v.  Oafrqf, 
26  L.  T.,  N.  S. ,  328.  And  the  corroboration  of  the  plaintiff  by  a  witness  whe 
remembers  only  part  of  the  declarations  made  by  the  defendant  is  sofBcient: 
ITickey  v.  Campion,  6  Irish  R.  C.  L.  557;  S.  C,  20  Week.  Rep.  752.  And 
confirmatory  evidence,  though  not  sufficient  to  prove  the  whole  contract,  is,  if 
material,  sufficient  "material  evidence  in  support  of  the  pronuse,"  under  the 
statute:  Bessela  v.  Stem,  L.  R.,  2  C.  P.  Div.,  265;  S.  C,  46  L.  J.  C.  P.  467; 
S.  C,  37  L.  T.,  K.  S.,  88;  S.  a,  25  Week.  Rep.  561.  Bat  acta  done  before  the 
promise  are  no  corroboration  of  it,  such  as  is  required  by  the  statate:  WUkoz 
V.  Cfotfrey,  supra. 

To  Rbbut  Implioatiok  op  Pbomisb,  the  fact  that  the  plaintiff  told  the  de- 
fendant that  she  was  engaged  to  another  may  be  given  in  evidenoe:  Johnson 
V.  Ltggett,  28  Kan.  603.  But  proof  of  the  plaintiff's  aotnal  engagement  to 
another,  pending  at  the  time  of  the  defendant's  attentions  to  her,  does  not,  aa 
a  matter  of  law,  overcome  the  inference  from  such  attentions,  of  her  engsge* 
ment  to  the  defendant,  though  it  is  proper  for  the  jury,  as  tending  to  over- 
come it:  Doubet  v.  Rrhman,  15  Brad.  App.  622. 

Bbbach  of  Contract  to  Mabky,  and  Evidbncb  thbrbov. — ^In  order  to 
show  a  breach  of  the  contract  by  the  defendant,  the  readiness  of  the  plaintiff 
to  perform  is  material  and  most  be  proved:  Qraham  v.  Martin,  64  Ind.  567. 
For  the  defendant  is  not  in  default  onless  the  plaintiff  was  ready  and  willing 
to  perform  at  the  time  fixed:  FibUv.  Coplsnger,  13  B.  Mon.  464.  Audit  is  for 
the  jury  to  decide  whether  or  not  the  plaintiff  was  ready  and  willing:  Jfc- 
Cormick  v.  Robb,  24  Pa.  St.  44.  But  the  plaintiff,  by  proving  a  promise^ 
breach  thereof,  and  loss,  makes  a  prima  facie  case,  jmd  it  then  rests  upon  th* 
defendant  to  show  vindication  on  lus  part:  Johnson  v.  Smith,  3  Pittsb.  184. 
An  offer  by  the  plaintiff  to  perform,  and  a  refusal  by  the  defendant,  most 
be  shown  in  order  to  maintain  an  action:  Weaver  v.  Bachert,  2  Pa.  St.  80;  S. 
C  44  Am.  Dec  159;  FuRer  v.  McKkdey,  21  IlL  308.  ParticuUrly  wher« 
there  has  been  no  time  fixed  for  the  marriage:  FSble  v.  CopUnger,  13  B.  Moa» 
464;  or  where  the  defendant  has  not  married  another:  Oough  v.  Faarr,  2  Gbr. 
ft  P.  631.  But  a  request  and  refusal  to  perform  may  be  proved  by  cir> 
comatances:  Cfreenup  v.  Stoker,  3  Gilm.  202;  Lawrence  v.  Coobe,  56  Meu 
194.    And  positive  proof  of  a  request  and  refasal  is  never  required  ander  » 
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«Mmt  alleging  a  promise  to  many  on  request:  PreaooU  v.  Ouyler^  32  HL  312. 
The  plaintiff  need  not  formally  tender  marriage  before  snit  if  the  contract  has 
been  broken  off  by  the  defendant:  Willard  v.  SUme,  7  Cow.  22;  S.  C,  17  Am. 
Dec  496;  McCormich  v.  Bobb,  24  Pa.  St  44.  No  request  by  the  pUuntiff  is 
neoeasary  where  the  defendant  has  renounced  his  promise:  Kurtz  v.  Dranij  76 
Ind.  594;  S.  C,  40  Am.  Rep.  275;  Greenup  y.  Siokfr,  3  Gilm.  202;  Wagen- 
sdler  ▼.  Simmen,  97  Pa.  St.  465.  And  the  plaintiff  need  not  show  tender 
of  marriage  where  the  defendant  has  put  it  out  of  her  power  by  absoonding: 
j4>kn9on  V,  Ccudkms^  1  Johns.  Cas.  116;  S.  C,  1  Am.  Deo.  102.  And  gen- 
erally an  actual  request  and  refusal  need  not  be  shown  if  by  the  conduct  of 
the  defendant  it  is  made  to  appear  that  he  had  au  unequivocal  intention  not 
to  fulfill  the  contract:  CoU  v.  Wallace,  24  N.  J.  L.  29.  Proof  of  def endant*a 
marriage  to  another  avoids  the  necessity  of  a  tender  or  request  by  the  plaint- 
iff^ and  gives  an  immediate  right  of  action:  Sheahan  y.  Barry ,  27  Mich.  217; 
PeUingiU  v.  McGregor,  12  N.  H.  179;  Lahey  v.  KnoU,  8  Or.  198.  And  for 
the  purpose  of  proving  marriage  to  another,  evideuce  tending  to  prove  cohab- 
itation as  man  and  wife  is  competent,  aod  sufilcient  to  go  to  the  jury:  PeUin" 
gill  V.  McGregor,  eupra.  Where  the  defendant  renounces  the  contract  before 
the  time  fixed  for  performance,  the  plaintiff  may  treat  such  renunciation  as -a 
breach,  and  sue  at  once:  Kurtz  v.  Frank,  76  Ind.  594;  S.  C,  40  Am.  Rep. 
1275;  HoUoway  v.  Griffiths,  32  Iowa,  409;  S.  C,  7  Am.  Rep.  208;  Burtia  y. 
nM^Mon,  42  N.  Y.  246;  Donoghue^  v.  MarskaU,  32  L.  T.,  N.  S.,  310;  Cherry 
Y.  Thompaon,  L.  R.,  7  Q.  B.,  574;  S.  C,  41  L.  J.  Q.  B.  243;  S.  C,  26  L.  T. 
791;  S.  C,  20  Week.  Rep.  1029. 

The  offer  or  request  on  the  part  of  the  plaintiff  need  not  be  made  by  her 
personally.  It  may  be  made  by  her  father,  or  some  other  friend,  whose  au- 
thority may  be  inferred  from  the  relations  existing  between  the  partiesx 
PreecoU  v.  Gvyler,  32  IlL  312;  Cole  v.  HolUday,  4  Mo.  App.  94;  Kniffen  v. 
McConneU,  30  N.  Y.  285. 

Where  no  time  is  agreed  upon  for  the  performance  of  the  promise,  the  law 
implies  performance  within  a  reasonable  time.  And  no  definite  time  is  neces- 
■ary  to  give  a  right  of  action  for  the  breach:  BlacHmm  v.  Mann,  85  111.  222; 
Ccle  V.  HoUiday,  4  Mo.  App.  94.  Where  the  engagement  was  to  marry  *'■  in 
the  fall,*'  and  the  defendant  in  the  month  of  October  announced  that  he 
would  not  perform  the  contract,  it  was  held  that  the  action  might  be  com- 
menoed  immediately:  Burtie  v.  Thompeon,  42  N.  Y.  246.  And  where  the 
defendant  promised  to  many  the  plaintiff  as  soon  as  his  father  died,  it  was 
held  that  the  plaintiff  could  sue,  while  the  defendant's  father  was  still  alive, 
where  the  defendant  refused  to  marry  her  during  his  father's  life* time:  FroH 
V.  Knight,  L.  R.,  7  Ex.,  Ill;  S.  0.,41  L.  J.  Ex.  78;  26  L.  T.  77;  20  Week.  Rep. 
471;  reversing  S.  C,  L.  R.,  5  Ex.,  322;  29  L.  J.  Ex.  277;  23  L.  T.  714;  19 
Week.  Rep.  77.  Where  the  breach  was  laid  on  the  eleventh  day  of  November, 
and  the  evidence  was  that  it  was  on  the  fifteenth,  it  was  held  sufiBcient  to 
support  the  verdict:  HoUoway  v.  Griffith,  32  Iowa,  409.  Omission  to  marry 
on  a  particular  day  is  no  breach.  The  promise  necessarily  continues  in  force 
vntil  one  or  the  other  of  the  parties  by  words  or  conduct  shows  that  he  or  she 
is  unwilling  to  proceed  to  the  ordinary  result:  Kelly  v.  Ben^ro,  9  Ala.  325; 
8.  C,  44  Am.  Dec  441.  And  where  the  marriage  was  inadvertently  set  for 
a  day  on  which  marriage  was  forbidden  by  the  church  to  which  the  defendant 
belonged,  it  was  held  that  a  refusal  by  the  defendant  to  marry  on  that  day 
waa  not  a  breach  of  his  promise  if  he  waa  willing  and  ready  to  marry  the 
plaintiff  at  any  reasonable  time  thereafter:  Stone  v.  Appel^  12  Brad.  App. 
682.  Both  the  promise  to  many  and  the  breach  thereof  may  be  proved  by 
eirounstantial  evidence:  Hvhbord  v.  Bcneaieel,  16  Barb.  360. 
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Pleasikos  IK  AcnoKS  for  Bbbaoh  or  Promisx  to  Mabrt.— The  oom- 
pUunt  in  an  action  for  breach  of  promise  of  marriage  should  allege  a  mntnal 
promise.  Bat  an  allegation  that  the  defendant  entered  into  a  contract  with  the 
plaintiff  '*on  a  certain  day,  by  which  it  was  agreed  by  and  between  them  both 
that  they  wonld  get  married  in  the  month  of  September  following,"  etc., 
thongh  informal,  is  snfficiept:  CoUb  t.  MeKinney,  48  Ind.  662.  So  an  aUe> 
gation  that  the  plaintiff,  being  sole  and  tmmarried,  promised  to  go  to  a  oei^ 
tain  place  for  the  purpose  of  marrying  the  defendant,  was  held  to  sufficiently 
allege  a  consideration  for  the  promise:  Harvey  ▼.  JohMUm^  6  DowL  ft  L.  120; 
S.  0.,  6  Com.  B.  295;  &  C,  17  L.  J.  C.  P.  208;  S.  C,  12  Jur.  9081.  An  allega* 
tion  that  the  defendant  promised  to  marry  the  plaintiff  in  ooniddeimtioa  that 
she  would  promise  to  marry  liim  is  defective.  It  should  have  been  that  she  did 
pronuse  to  marry  him.  But  the  defect  ii  cured  by  verdict:  Fdger  ▼.  Asett,  75 
Ind.  417.  So  an  averment  that  at  the  specia]  instance,  etc.,  of  the  defendant* 
the  plaintiff  promised  to  many  him,  without  alleging  that  he  promised  to  marry 
her,  and  that  not  regarding  his  said  promise  to  many  her,  eta,  is  good  after  vei^ 
diet,  although  it  would  be  held  bad  on  demurrer:  Roper  v.  CZoy,  18  Mo.  383; 
8.  C,  60  Am.  Dec  314.  An  offer  of  performance  must  be  averred  where  there  li 
no  time  stated  in  the  promise:  Burkg  v.  Shakit  2  Bibb,  841;  S.  C,  6  Am.  Dec 
616.  But  where  the  promise  is  to  marry  on  a  particular  day  no  request  need 
be  alleged:  Qraiham  v.  Martin^  64  Ind.  667;  Haym/ond  v.  Smteer,  84  Id.  3. 
Where  the  defendant's  marriage  with  another  is  alleged,  an  averment  of  re- 
quest is  unnecessary:  ^ng  v.  Keney^  2  Id.  402;  Orakam  v.  MarUn^  64  Id. 
667;  HmUer  v.  Htt^/ieU  68  Id.  416.  And  where  the  complaint  sets  out  the 
defendant's  marriage  to  another,  it  ii  good,  after  verdict,  even  though  it  does 
not  aver  the  plaintiff's  continued  readiness  to  msrry:  Hunter  v.  Ha^eid, 
•upra,  A  declaration  showing  that  defendant  has  married  another,  with 
out  averring  the  lapse  of  reasonable  time,  shows  a  sufficient  breach:  CWaei  y. 
Smith,  16  Mee.  k  W.  189;  8.  C,  3  DowL  ft  L.  462;  8.  a,  16  L.  J.  Ex.  106. 
And  a  request  need  not  be  averred  if  the  declaration  shows  a  promise  te 
marry  in  a  reasonable  time  after  request,  and  that  after  the  promise,  and 
before  action,  the  defendant  married  another,  although  it  is  not  averred  that 
such  other  person  is  still  living:  Short  v.  Stones  8  Q.  B.  858;  8.  C,  3  DowL 
ft  L.  680;  S.  C,  15  L.  J.  Q.  B.  143;  S.  C,  10  Jur.  246.  An  aUegation  that 
the  plaintiff^  relying  upon  the  defendant's  promise  to  many  her,  and  that  lie 
infected  her  with  venereal  disease,  was  held  to  be  an  allegation  of  "material 
facts,"  within  the  meanlDg  of  order  19,  rule  4,  and  properly  pleadable:  Mill' 
ington  V,  Loring,  h.  R.,  6  Q.  B.  Div.,  19C;  8.  C.,50L.  J.  Q.B.214s  S.  a,43 
L.  T.  657;  8.  C,  29  Week.  Rep.  207.  A  count  for  a  breach  of  promue  to  marry 
Ib  not  affected  by  a  count  for  seduction  Joined  with  it,  and  the  latter  count 
may  be  disregarded:  Roper  v.  C72ay,  18  Mc  383;  8. 0.,  59  Am.  Dec  314^  In 
Frtan  v.  Watley,  F.  ft  F.  1038,  a  count  for  breach  of  promise  of  marriage 
was  joined  with  the  money  counts,  and  the  court  directed  separate  trials. 
And  in  SherraU  v.  Webster,  9  Jur.,  N.  &,  629;  &  C,  8  L.  T.,  N.  8.,  254,  the 
court  refused  permission  to  add  to  a  count  for  breach  of  promise  of  marriage  a 
count  for  arrears  of  an  annuity. 

Defendakt  mat  Plbad  accord  and  satisfaction  by  a  new  agreement  to  now 
marry:  Smith  v.  Jenkins,  28  L.  T.,  K.  8.,  562.  A  plea  that  the  pUintiff  was 
engaged  to  another  at  the  time  of  the  contract,  and  did  not  disclose  that  fact 
to  the  defendant,  no  fraud  being  alleged,  is  bad:  Beacky  v.  ^rotsn,  EL  BL  ft 
EL  796;  S.  C, 29  L.  J.  Q.  B.  105;  6  Jur.,  N.  8.,  345;  8  Week.  Bep.  292.  That 
the  plaintiff,  before  breach,  absolved,  discharged,  and  exonerated  the  defendant 
troni  performance  is  a  good  defense;  but  to  support  such  plea,  it  must  be  sliow& 
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that  tliere  was  a  propositicm  to  azooeiate,  and  tmmt  thereto:  King  v.  OtUeU^ 
7  Moo.  ft  W.  6S.  Pleas  of  fonucation  with  others  before  the  promise,  un- 
known to  the  defendant,  or  of  f omioation  with  others  after  the  promise,  and 
the  haying  of  a  bastsid,  are  a  snffident  defemw:  Toung  ▼.  Murphy,  3  Bing. 
K.  a  64;  8.  a,  3  8cott»  379;  2  Hodge,  144. 

DxrxNSB&— 1.  Plaiiaif*9  UneJUut/Uy,  if  not  known  to  the  defendant  at  the 
time  the  promise  was  made,  is  a  good  defense  to  an  action  for  a  breaoh  ai 
promise  of  marriage:  Irvimg  v.  Chtetnoood,  1  Oar.  ft  P.  350;  Bipif  t.  Jomet^  1 
Ala.  Sel.  Oss.  454;  Woodard  t.  BeUamg,  2  Boot,  354;  BuUtr  ▼.  ^jcfttonan,  18 
I1L44;  Fedkr  t.  MeKhUeu,  21  Id.  308;  BumeU  v.  BhnphiM,  24  Id.  264;  Dcubei 
Y.  Kirkman^  15  Brad.  App.  822;  Dnuiow  r.  Van  Bom,  16  Iowa,  476;  OuptiU 
▼.  Verhaek,  58  Id.  08;  Morgan  ▼.  Tarhorongh,  5  La.  Ann.  316;  Cole  ▼.  HoUh- 
dag,  4  Mo.  App.  04;  /oAiwoht.  OoMmm,  I  Johns.  Gas.  116;  &  C,  1  Am. 
Bee.  102;  Wdlard  ▼.  BUmt,  7  Cow.  22;  S.  Q,  17  Am.  Bee.  486;  Vom  Siorch  ▼. 
Oriffin,  7J  Pa.  St.  504;  WUUatna  r.  Homngtworih,  6  Bazt  12.  And  an 
nnsaoosssfnl  attempt  to  show  that  the  plaintiff  is  a  lewd  woman  will  not 
be  considered  an  aggravation,  If  made  in  good  faith:  FuUer  v.  MeKhdeg,  21 
HI.  308.  Sneh  a  defense  is  admissible  nnder  the  plea  of  noa  asMcmjMfty  be- 
cause it  goee  to  the  consideration:  Von  Storeh  v.  Orifin,  77  F^  St.  504.  And 
evidence  that  the  plaintiff  had  lived  with  a  woman  who  kept  a  bad  house  in  ad* 
missible  nnder  an  answer  charging  her  to  be  an  immoral  wonum:  Hunter  v. 
BatfSeld^  68  Ind.  416.  Bnt  evidence  of  the  pUdntiff  's  bad  character  is  no  de 
tense,  if  it  was  the  resalt  of  the  defendant's  own  acts:  Butier  v.  Eeekkman, 
18I1L44.  Thebadcharacterof  the  plaintiff  may  be  proved  by  witnesses  who 
have  hoard  her  eharaoter  discnssed  In  the  neighborhood:  Foulhen  v.  SeUowaig^ 
S  Bsp.  236L  Bnt  evidence  of  mere  accusations,  mmors,  or  sospidons  is  nol 
admissible  to  prove  the  plaintiff's  bad  character:  BaderUxg  v.  Mortloek,  Holt» 
151;  WUlard  v.  8Ume,  7  Cow.  22;  8.  C,  17  Am.  Dec.  486.  The  injnrions  re- 
ports mnst  be  shown  to  have  had  a  reasonable  fonndation:  Capehaei  v.  Car' 
radine,  4  Strobh*  42.  Evidence  that  the  plaintiff's  brother  kept  a  bawdy-house 
is  not  admissible  withont  evidence  tending  to  connect  her  therewith :  Sherman 
▼.  Bawmm,  102  Haas.  395. 

That  plaintiff  had  had  a  bastsrd  ten  years  before  the  pronuse,  though  she 
bad  since  lived  a  correct  life,  the  defendant  having  no  notice  of  the  facts,  is  a 
good  defense:  Bench  v.  Merrick,  1  Osr.  ft  Kir.  463.  And  so  is  the  fact  that  the 
plaintiff  fraudulently  concealed  from  the  defendant  the  fact  that  she  had  had 
a  bastard:  Bdl  v.  Eaton,  28  Ind.  468. 

Evidence  of  plaintiff's  lewd  conduct  ii  not  admissible  in  bar  of  the  actha 
if  not  pleaded,  bnt  it  may  be  given  In  evidence  to  mitigate  the  damages: 
TompUne  v.  Wadleg,  3  Thomp.  ft  C.  424;  KnUfen  v.  McQmneU,  30  N.  Y.  285. 
And  evidence  of  plaantifTs  incontinence  before  or  during  the  engagement^ 
where  the  defendant^  after  seduction,  breaks  off  the  engagement  without 
knowledge  of  the  incontinence,  is  no  bar,  bnt  goes  in  mitigation  merely:  Shea- 
han  v.  Barrg,  27  Mich.  217.  Mutual  improprieties  and  lewdness  are  not  a 
bar  to  the  action,  and  evidence  of  them  is  not  adminible,  either  in  mitigation 
or  aggravation:  Johnmn  y.  SnUH^  3  Pittsb.  184.  Kor  is  the  reputation  of  the 
plaintiff  acquired  after  the  commencement  of  the  action  admissible  as  a  de- 
fense: CapehaH  v.  Carradine,  4  Strob.  42. 

2.  Plaint^fe  Unckautit/g,  Known  to  Drfendant  at  the  time  when  the  pronuse 
was  made,  is  no  defense:  Irving  v.  Greenwood,  I  Car.  ft  P.  350;  Bench  v.  Mer- 
riek,  I  Oar.  ft  Kir.  463;  E^tg  v.  Jonee,  1  Ala.  Sel.  Cae.  454;  Sprague  v.  Craig^ 
61  Bl.  288;  Denehw  v.  Van  Horn,  16  Iowa,  476;  Snowman  v.  Wardtodl,  32  Me. 
E75;  Barg  v.  Bakeman,  44  Id.  164;  Johneon  v.  Smith,  3  Pittsb.  184;  Foil 
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Sterek  ▼.  Orffin,  77  F^  St  77.  Kor  is  her  immonlity  with  other 
alter  the  promiae  any  defense,  if  with  his  consent  or  connivance:  Jokmmm  ▼. 
BrnUh,  S  Pittsb.  184.  And  fornication  by  the  plaintiff  with  other  persona  after 
the  promise  is  no  defense  if,  knowing  of  it,  he  continued  his  attentiona  and 
his  engagement:  Snowman  ▼.  Wardtodl,  32  Me.  275.  In  Sprague  v.  Oraigt 
61  111.  288,  it  was  held  that  the  onchastity  of  the  plaintiff  after  the  promiae 
alMolves  defendant  from  the  engagement,  whether  it  was  known  to  him  or  not. 
Plaintiff  may  give  evidence  in  rebuttal  of  her  good  character  for  chaatity 
after  evidence  has  been  given  of  particular  acts  of  indiscretion  on  her  part: 
Haymond  v.  Saucer,  84  Ind.  3.  And  she  may  give  evidence  of  general 
character  to  rebat  testimony  showing  unchastity  on  her  part:  Sprague  t. 
Craig,  51  111.  288.  But  in  Leehey  v.  BUmer,  24  Pa.  St.  401,  it  was  held  that 
evidence  of  plaintiff's  good  character  is  not  admissible  in  rebattal  of  specifio 
instances  of  indiscretion  in  suffering  improper  liberties  by  a  third  person.  In 
Jwes  V.  James,  18  L.  T.,  N.  S.,  243;  S.  C,  16  Week.  Rep.  762,  it  was  held 
that  the  plaintiff  could  give  general  evidence  of  good  character  in  the  first 
instance,  where  the  defendant  charged  her  with  general  immodest  conduct 
with  other  men  after  the  promise,  as  a  justification  of  his  refusal  to  marry  her. 

3.  Offer  to  Marry  tu  D^ense, — The  defendant's  bona  fide  offer  to  marry 
the  plaintiff  is  a  fall  defense  to  the  action  for  breach  of  promise,  if  it  is  made 
before  the  plaintiff  has  signified  her  determination  to  end  the  engagement, 
although  the  defendant  may  have  been  guilty  of  conduct  that  would  warrant  the 
plaintiff  in  considering  the  engagement  at  an  end:  Kelly  v.  Renfro,  9  AJa. 
825;  S.  C,  44  Am.  Dec.  441.  But  the  defendant's  offer  to  renew  the  con- 
tract after  breach  is  no  defense:  Kurtz  v.  Frank,  76  Ind.  594;  S.  C,  40  Am. 
Rep.  275;  SotUkard  v.  Sea/ord,  6  Cow.  255;  and  neither  is  an  offer  made 
by  the  defendant,  communicated  to  the  plaintiff's,  attorney  but  not  shown  to 
have  been  communicated  to  her  before  suit,  where  she  subsequently  refuaed 
the  offer:  Dennis  v.  McKenzie,  24  L.  T.,  N.  S.,  363.  But  it  seems  that  the  de- 
fendant's offer  to  marry  the  plaintiff  after  breach  may  be  admissible  in  miti- 
gation of  damages:  Kurtz  v.  Frank,  76  Ind.  594;  S.  C,  40  Am.  Rep.  275. 
Where,  however,  the  defendant  seduced  the  plaintiff,  his  offer  to  marry,  made 
after  the  commencement  of  the  action,  is  not  admissible  to  mitigate  the  dam- 
ages, and  the  plaintiff  cannot  be  asked  if  she  is  now  willing  to  marry  him: 
BenneU  v.  Beam,  42  Mich.  346. 

4.  Various  Other  D^enses, — Evidence  of  intemperate  habits  on  the  part 
of  the  plaintiff  is  admissible  in  mitigation  under  the  general  issue,  unless  the 
defendant  connived  at  her  intemperance:  Button  v.  McCauley,  1  Abb.  App. 
Dec.  282.  But  evidence  of  the  plaintiff's  intemperate  habits,  without  statiqg 
under  what  circumstances  she  drank  to  excess,  or  showing  her  general  repu- 
tation as  to  sobriety  to  be  bad,  is  not  admissible:  Button  v.  McCaxdey,  38 
Barb.  413.  Violation  of  the  criminal  law  by  the  plaintiff  is  no  defense,  where 
there  is  no  evidence  that  the  defendant  was  informed  thereof,  or  that  he  re- 
fused marriage  on  that  account:  Berry  v.  Baheman,  44  Me.  164.  It  is  no  de- 
fense that  the  defendant  thought  that  the  marriage  would  not  conduce  to  the 
happiness  of  both,  and  for  that  reason  broke  off  the  engagement:  CooUdge  ▼. 
N^eaJt,  129  Mass.  146.  Nor  is  the  defendant's  loss  of  affection  for  the  plaintiff 
l>efore  suit  any  defense  or  mitigation:  Riekmond  v.  Roberts,  98  111.  472.  That 
the  defendant,  after  the  promise,  became  afflicted  with  an  incurable  disease, 
oansing  bleeding  at  the  lungs,  and  could  not  marry  without  danger  to  life,  ia 
not  a  good  defense:  HoUy.  fTH^At,  EL  B1.&  £1.746;  S.C.,  29  L.  J.  Q.B.43| 
%,  C,  6  Jur.,  K.  &,  193;  S.  C,  8  Week.  Rep.  160. 

That  the  defendant  was  afflicted  with  a  loathsome  disease,  rendering  hia 
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«iifit  to  many,  li  no  dafenae,  if  the  diae—e  was  oontraoted  after  the  pEomiWy 
or  if  before  and  be  knew  that  the  diaeaaa  was  incorable;  aUUr  if  he  had  rea> 
eon  to  beljATe  it  was  temporaiy  only:  AUen  v.  Baler,  86  N.  0.  91;  8.  C,  41 
Am.  Rep.  444.  It  ia  no  defeue  that  the  pUuntiff  had  been  inaane  and  eon- 
fined  in  an  inaane  aaylnm  before  the  premise,  if  she  waa  aane  at  the  time  of 
the  promiae:  Baker  v.  Cartwrighl^  10  0.  B.,  K.  S.,  124;  S.  C,  30;  L.  J.  C.  P. 
.364;  7  Jnr.,  N.  S.,  1247.  Proof  of  fineqnent  intermarriages  of  the  ancestora  of 
the  parties,  and  of  the  evil  tendency  of  marriages  among  reIatioD%  is  not  ad- 
missible in  defense  where  the  marriage  was  not  broken  off  on  that  gronndt 
Simmons  ▼.  Sknmafu,  8  Mich.  318.  That  the  plaintiff  had  promised  to  marry 
another  person  before  she  became  engaged  to  the  defendant  ia  no  defenaes 
Bcptr  r.  CZoy,  18  Mo.  383;  S.  C,  69  Am.  Dea  314.  Bnt  the  defendant  may 
show  in  defense  declarations  made  by  the  plaintiff,  a  few  days  after  the  breach, 
that  she  cared  nothing  for  the  defemlant,  that  all  she  wanted  was  his  money, 
that  she  only  proposed  to  marry  him  to  spite  his  famOy,  that  she  had  refnsed 
to  live  at  his  house,  and  did  not  propose  to  marry  him  and  live  with  him  at 
any  residence  he  had,  or  where  he  was  living.  For  snch  statements  are  ex- 
presrive  of  feelings  inconsistent  with  any  purpose  to  fulfill  the  contract  in 
spirit,  and  tend  to  show  that  she  was  not  injured  by  the  breach:  MiUer  ▼. 
Boner,  31  lifich.  475.  And  evidence  of  mutual  rescission  before  the  allied 
breach  is  admissible  under  the  general  denial:  BhdUnbarger  ▼.  Blahe,  67 
Ind.  75. 

EviDXNCX  or  SsDUonoN  in  Action  vob  Brxaoh  or  PBOMma.— This  ques- 
tion is  discussed  in  the  note  to  YTeeieer  v.  Baehert,  44  Am.  Deo.  178,  where  it 
Is  shown  to  be  well  settled  that  evidence  of  seduction  is  admissible  in  aggra* 
Tation  of  damages.  In  addition  to  the  cases  there  cited  in  support  of  this 
doctrine  are  the  following:  MilUngton  ▼.  Loring,  L.  R.,  0  Q.  B.  Div.,  190;  S. 
€.,  50  L.  J.  Q.  B.  214;  S.  C,  43  L.  T.  657;  8.  C,  29  Week.  Bep.  257;  Beny 
▼.  La  Cotia,  L.  B.,  1  C.  P.,  831;  a  C,  85  L.  J.  0.  P.  191;  S.  C,  12  Jur.,  N. 
8.,  588;  8.  0.,  14  Week.  Bep.  279;  a  C,  1  H.  ft  R.  291;  King  v.  Kermy,  2 
Ind.  402;  Hammond  v.  Saueer,  84  Id.  3;  HiU  ▼.  Jiempin,  3  Mo.  323;  Boper 
T.  Oaif,  18  Id.  383;  a  C,  59  Am.  Deo.  314;  CoU  t.  Wallace,  24  K.  J.  L. 
291;  OoodaU  v.  Thumum,  1  Head,  209;  (Tieas  v.  SekuUa,  53  Wis.  462. 

DikJtAOSB  ur  Action  roB  Bkkaoh  or  PBomsB.— In  estimating  the  plaint- 
iff's damages  in  an  action  for  breach  of  promise  of  marriage,  the  jury  may 
take  into  consideration  the  money  value  or  worldly  advantage  of  the  mar- 
riage: Boyal  V.  SmM,  40  Iowa,  615;  Lawrence  v.  Choke,  56  Me.  187;.CooUc^s 
▼.  Neat,  129  Mass.  146.  In  Lawrence  v.  Coi^  siipra,  it  was  held  that  an 
instruction  that  the  plaintiff  is  entitled  to  such  damages  as  will  place  her  in 
«a  good  a  position  financially  as  she  would  have  occupied  if  the  promise  had 
been  fulfilled  wss  proper.  But  in  MiUer  v.  Boeier,  31  Mich.  475,  an  instruc- 
tion to  the  same  effect  wss  held  to  be  too  complicated  and  conjecturaL  But 
the  Jury  are  not  to  be  confined  to  mere  pecuniary  or  worldly  considerations. 
It  is  their  duty  to  take  into  consideration  the  injury  to  the  plaintiff's  feelings, 
affections,  and  wounded  pride,  and  the  pain  and  mortification  resulting  from 
the  breach  of  the  contract:  Beed  v.  Clark,  47  CaL  194;  Bo^  v.  SmUh,  40 
Iowa,  615;  OooUdge  t.  Neat,  129  Mass.  146;  BenncU  v.  Beam,  42  Mich.  346| 
€hodntt  V.  Tkurman,  1  Head,  209;  Vanderpool  v.  BkhartUon,  17  K.  W.  Bep 
936.  The  plaintiff  is  entitled  to  recover  *'  not  merely  an  indenmity  for  her 
paeoniary  loss  and  the  disappointment  of  her  reasonable  expectations  of 
flsatsrial  and  worldly  advantages  resulting  from  the  intended  marriage,  bat 
also  a  oompensation  for  wounded  feelings  and  the  mortification  and  pais 
vbioh  ahe  had  wrongfully  been  made  to  undergo,  and  lor  the  hann  thsy  had 
Alb  Dao.  Toa.  LUn— 16 
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been  to  bar  proipaoto  in  life:**  Orant  ▼.  YFiZZ^,  101  Ma.it.  358.  The  length  of 
time  dudiig  which  the  engagement  oontinned  may  alao  be  taken  into  aoconnt 
in  awarding  the  damagea.  For  this  may  be  a  Tery  material  fact  in  determin- 
ing the  effect  of  the  breach  npon  the  plaintifTa  condition  and  proapeotat 
Lawrence  r.  Coohe^  66  Mo.  187;  Cfrani  ▼.  WUlqf,  101  Maa^  366;  CooUdffeY, 
ITeca,  129  LI.  146;  Vanderpool  v.  mehardetm,  17  K.  W.  Bep.  836.  Th» 
plaintiff  may  prove  her  condnct  and  apparent  diatreaa  on  hearing  of  the  de- 
fendant'a  marriage  to  another:  Gng  ▼.  Keney,  2  Ind.  402.  And  evidenee 
that  the  defendant  borrowed  money  of  the  plamtiff  ahortly  before  marrying 
another  is  competent,  and  may  be  conaidered  by  the  jury  in  fixing  the  dam* 
agea:  Simmone  v.  Stmmone^  8  Mich.  318.  The  damages  are  in  the  aoond  dis* 
eretion  of  the  Jnry,  nnder  the  circnmatanoea  sorrounding  the  case,  and  npon 
the  facts  proved:  OoodaU  ▼.  Thturman^  1  Head,  200.  Bat  the  damagea  moat 
be  alleged  and  proved,  otherwiae  bnt  nominal  damagea  can  be  proved,  if  ob» 
Jection  be  made  at  the  proper  time:  Olaaeeoei  v.  8h^  67  Tez.  216.  And 
the  plaintiff'a  loea  of  health,  if  not  alleged,  ia  not  a  direct  and  pnmmate  te- 
snlt  of  the  breach,  and  is  not-admisaible  on  the  queetion  of  damagea:  BedeQ 
V.  PoMeB,  13  Barb.  183. 

BzoBsnvs  DikjtAOKS  as  Gbound  iob  SamKO  asidx  ViBDior.— ^A  ver» 
diet  will  not  be  set  aaide  on  the  ground  that  the  damagea  are  ezceasive,  on- 
leea  they  axe  so  excessive  aa  to  make  a  caae  of  Indubitable  wrong,  so  dear  and 
striking  as  to  indicate  prejudice,  undue  sympathy,  or  corruption;  Waiere  v. 
BrieUjH,  26  Conn.  398;  Hidinwnd  v.  Hoberte,  08  HI.  472;  ffttjfmond  v.  Scuieer^ 
84  Ind.  3;  Hoyal  v.  Smitli,  40  Iowa,  615;  Smith  v.  Woodjlne,  1  a  B.,  K.  a» 
660.  In  Haymond  v.  Sancer^  Mpro,  it  was  held  that  a  verdict  for  two  thoa- 
aand  dollars  was  not  excessive;  and  in  RiehmKmd  v.  Roberts^  aupra,  a  verdiot 
for  four  thousand  dollars  was  held  not  to  be  so  excessive  as  to  warrant  the 
setting  of  it  aside,  although  there  was  no  claim  of  seduction,  and  no  attempt 
to  injure  the  plaintiff's  character,  the  defendant  having  always  spoken  of  her 
in  the  highest  terms  after  refusal.  So  in  Smiih  v.  Woo^yime,  supra,  a  verdict 
for  three  thousand  pounds  was  held  not  to  be  excessive,  the  defendant  having 
been  shown  to  be  worth  one  hundred  thousand  pounds.  But  in  Okueooek  v. 
Shell,  67  Tex.  215;  S.  C,  14  Bep.  669,  it  waa  decided  that  the  plaintiff  ia  en- 
titled to  compensatory  damages  only,  where  the  breach  of  promise  alleged 
was  with  no  circumstances  of  aggravation,  and  a  verdict  for  four  thousand 
dollars  damages  was  held  to  be  excessive. 

PxouKiABT  CiBOUiCBTAiicnES  OF  DxTiNnAiiT  may  be  considered  by  th» 
Jury  in  estimating  the  damages  in  an  action  for  breach  of  promise  of  mar* 
riage:  Jteed  v.  Clark,  47  OaL  194;  ffunier  v.  Hatfield,  68  Ind.  416;  Ltu^ 
rence  v.  Ccoie,  66  Me.  187;  Miller  v.  Boeier,  31  Mich.  476;  BennOl  v.  Beam^ 
42  Id.  346;  S.  C,  36  Am.  Bep.  442;  AUen  v.  Baker,  86  N.  C.  91;  S.  C,  41 
Am.  Bep.  444;  Horam  v.  Humphreys,  Lofft.  80.  In  delivering  the  opinion 
of  the  court  in  AUen  v.  Baker,  supra,  Ruffin,  J.,  disonaaing  the  queation  of 
the  plaintiff*a  damagea,  said:  "  In  estimating  them,  it  is  proper,  according  U^ 
the  great  weight  of  modem  authority,  that  the  jury  should  consider  the  pe- 
cuniary condition  of  the  defendant  as  some  atandwd  by  which  to  meaaura 
her  disappointment  and  the  extent  of  her  loss."  But  evidence  of  the  pecu* 
niary  condition  of  the  defendant's  father  is  not  admissible:  Miller  v.  Boeier,  31 
Mich.  376.  And  in  Knifen  v.  McCommU,  30  N.  T.  285,  it  was  held  that  tha 
evidence  of  the  peoanlary  circnmstancea  of  the  defendant  must  be  confined  U^ 
general  reputation.  And  where  the  plaintiff'a  evidence  tenda  to  show  that  tlia 
defendant  ia  a  man  of  large  wealth,  he  may  prove  in  rebuttal  that  part  of  hit 
property  has  been  sold  without  his  consent,  after  the  suit  waa  oommenoed,  t» 
aatiaty  a  prior  debt:  Sprague  v.  Craig,  61  HI.  288. 
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The  plaintiff  may,  it  Menis,  also  show  that  she  haa  no  indapendeiit  meana: 
Vanderpool  v.  Riehambon,  17  N.  W.  Rep.  (Mich.)  936.  In  deliTering  the 
opinion  of  the  court  in  that  oaae,  Cooley,  J.,  aaid:  "When  the  salt  la  for 
the  loea  of  a  Biarriage  and  of  an  expected  home,  the  fact  that  the  plaintiff  ia 
without  the  meana  to  provide  an  independent  home  for  herself  ia  not  entirely 
nnimportant.  It  may  be  anppoaed  to  be  one  of  the  facta- which  both  parties 
had  in  mind  in  making  their  arrangements,  and  it  ia  not  improper  that  the 
jury  ahonld  know  of  it  also  and  take  it  into  account  in  making  up  their 
▼erdiet.'' 

AoGBAYATioN  ov  Damaobs.— The  plaintiff  may  ahow  drcumatancea  of 
eontumely  and  aggravation  attending  the  breach  of  the  contract,  for  the  pur- 
pose of  aggravating  the  damages:  Blaekhvm  v.  Mannf  85  UL  222;  Chedey  v. 
Che$le^,  10  N.  H.  327;  Baldy  v.  StraUtm,  11  F^  St.  816.  Thua,  attempts  by 
the  defendant  to  show  misconduct  of  the  plaintiff  with  other  men  may  be 
considered  by  the  Jury  in  aggravation  of  the  damagea.  if  they  are  satisfied  from 
the  whole  of  the  evidence  that  the  charges  are  untrue  and  that  they  were 
made  in  bad  faith:  Seed  v.  Clarh^  47  Gal.  194;  Zotorvnce  v.  Cooht,  56  Me. 
187.  And  evidence  that  the  defendant,  after  the  breach,  offered  to  procure 
a  false  certificate  of  marriage,  and  that  he  made  unnecessary  exposure  of  the 
plaintiff's  infamy,  ia  admissible  in  aggravation  of  the  damages:  Baldy  v. 
BiraUonj  11  Pa.  St.  316.  And  where  the  defendant,  knowing  the  charge  to 
be  false,  attempts  to  prove  that  the  plaintiff  haa  been  guilty  of  lewdDcss 
with  other  men,  or  with  himself,  such  attempt  will  go  to  aggravate  the  dam* 
ages,  although  not  pleaded  by  him  as  a  defense:  Kniffen  v.  MeConnell,  30  K. 
Y.  285.  A  charge  of  fornication  made  by  the  defendant  in  the  notice  given 
with  his  plea,  if  it  provea  to  be  false,  may  be  considered  in  aggravation: 
Southard  v.  iSo/orcf,  6  Cow.  255.  Calumnious  allegations  and  imputations 
•gainst  the  plaintiff's  chastity  made  in  the  answer,  if  found  to  be  false  and 
made  in  bad  faith,  may  be  considered  in  aggravation  of  the  damages:  Haymcmd 
T.  SoMcer,  84  Ind.  3;  Detuihw  v.  Van  Hem,  16  Iowa,  476;  Davis  v.  SlagUy. 
S7  Mo.  600;  Thorn  v.  Knapp,  42  N.  Y.  474;  8.  C,  1  Am.  Rep.  561;  Leavitt 
▼.  Ouiler^  87  Wia.  46.  And  this  does  not  prevent  the  defendant  from  setting 
up  '*a8  many  defenses  as  he  has:"  Haym/ond  v.  SoMcer^  $upra^  modifying 
Hunter  v.  HaJ^fidd,  68  Ind.  416,  42a  The  charge  need  not  be  known  to  the 
defendant  to  be  ftdse;  it  is  enough  if  he  had  no  sufiioient  reason  to  believe  it 
to  be  true:  LeavUt  v.  OuUer,  mtpm. 

But  the  defense  that  the  plaintiff  waa  unchaste  does  not,  per  w,  aggravate 
the  damages.  It  must  be  shown  to  have  been  made  in  bad  faith  from  wan- 
ton or  reckless  motives:  Powers  v.  Wheatleyt  45  Gal.  113:  Denalow  v.  Van 
Horn,  16  Iowa,  476;  LeavUt  v.  Cutler,  37  Wis.  46.  Charges  of  immorality 
made  in  the  defendant's  affidavit  during  the  course  of  the  trial,  or  in  his 
original  or  first  amended  answer,  are  not  to  be  considered  in  aggravation, 
where  the  trial  ia  had  on  the  second  amended  answer:  LeavUt  v.  Culler,  mprcu 
An  attempt  to  prove  that  the  plaintiff  had  had  a  bastard  is  not,  if  made  in 
good  faith,  to  be  considered  in  aggravation:  White  v.  ThomcUj  12  Ohio  St. 
812.  And  neither  is  an  allegation  in  the  answer  that  the  plaintiff  used  her 
best  efforts  to  induce  another  to  marry  her  while  the  plaintiff  was  waiting  on 
her,  if  unsuccessful,  to  be  treated  as  an  aggravation:  Simpson  v.  Black,  27 
Wis.  207. 

Matters  of  aggravation  after  the  commencement  of  the  suit  are  not  admis- 
sible. For  in  personal  actions  damages  are  allowable  only  up  to  the  com- 
mencement of  the  suit:  Oreenup  v.  Stoker,  2  Gilm.  688;  Qreadarf  v.  Mo' 
CoOey,  14  K.  H.  303. 
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MinoATiON  OF  Dahages. — ^The  defendant  may.  In  mitigation  of  the  dam- 
ages, proT6  any  facts  that  show  that  his  motives  were  not  bad,  and  that  his 
oandnct  was  neither  cruel  nor  malicious:  Thorn  v.  Knapp,  42  N.  Y.  474^  So 
the  defendant  may,  for  that  purpose,  show  that  he  was  afflicted  wi^  an  in- 
curable disease  at  the  time  of  the  breach:  Sprtigue  y.  Craig,  51  SI.  288.  Evi- 
dence drawn  out  by  the  plaintiff,  of  declarations  by  the  defendant  showing 
that  his  failnre  to  keep  his  promise  proceeded  from  no  want  of  respect  or 
affection,  is  competent  to  mitigate  the  damages:  Johnmm  v.  Jentina,  24  K.  Y. 
252.  And  it  seems  that  evidence  is  admissible  in  mitigation  to  show  that  the 
match  was  disapproved  by  the  family  of  the  defendant:  Johnton  v.  •/enJfciiu, 
tupra;  Irving  v.  Oreenvoood,  1  Car.  &  P.  350.  But  evidence  of  illicit  inter- 
ooarie  between  the  parties  before  the  promise  is  not  admissible  in  mitigation: 
£9py  V.  Jonea,  1  Ala.  Sel.  Cas.  454.  Neither  are  declarations  of  the  plaint- 
iff, made  after  the  commencement  of  the  action,  that  she  had  no  afiection  lor 
the  defendant,  and  would  not  think  of  marrying  him  except  for  his  moneyi 
MUUr  V.  Hayes,  34  Iowa,  496. 

AonoN  FOB  Brxach  of  Promisb  Abates  on  Dbatk  of  Dxfbndaiit,  and  il 
oannot  be  revived  against  his  personal  representative  unless  there  is  somo 
•Utute  giving  the  right  to  revive  it:  Stebbina  v.  Palmer,  1  Pick.  71 ;  S.  C,  11 
Am.  Deo.  146;  Hayden  v.  Vreehnd,  37  N.  J.  L.  372;  S.  C,  18  Am.  Bep.  723; 
Wad€  V.  KaUtfleiich,  68  N.  Y.  282;  S.  C,  17  Am.  Rep.  250;  LaUmort  v.  8imr 
motts,  13  Herg.  ft  R.  183.  It  is  not  an  action  upon  a  contract  within  2  N.  Y. 
B.  S.  113,  sees.  2,  3,  nor  a  wrong  done  to  property  rights  or  interests  un- 
der  2  N.  Y.  B.  S.  447,  sees.  1,  2.  It  is  essentially  personal:  Wade  v.  Kalb^ 
Jleiaeh,  ntpra.  But  the  death  of  the  defendant  does  not  abate  an  action  for  a 
breach  of  promise  of  marriage,  under  the  statutes  of  North  Carolina:  Allen  v. 
BakcTt  86  N.  C.  91;  S.  C,  41  Am.  Rep.  444.  An  administrator  cannot  maintain 
an  action  for  breach  of  promise  made  to  his  intestate,  where  no  special  damage 
b  alleged:  Chamberlain  v.  WiUiatMon,  2  Man.  k  SeL  408;  nor  will  an  action  lie 
against  an  administrator  of  the  promisor:  Orubb*§  Adm'r  v.  SvU,  32  Gratt.  203; 
8.  C,  34  Am.  Rep.  765.  An  action  for  breach  of  promise  abates  by  the  mar^ 
riage  of  the  parties,  and  the  attorney  cannot  continue  it  under  the  statnts 
giving  him  a  lien  for  his  fees:  Harris  v.  Tyson,  63  Ga.  629;  8.  C«,  36  Am. 
Rep.  126. 
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[18  B.  MomoB,  809.] 

•'Cirn.DBBif''  18  QuriBALLT  WoBD  OF  PuBCHASB,  and  not  of  limitation,  is 
awilL 

Dbvub  to  WoifAV  '^AKB  HZB  Childbbn,'*  Sbk  BONO  Unkabbibd  and 
having  no  children  at  the  time,  where  she  afterwards  marries  and  has 
children,  confers  upon  her,  in  Kentucky,  an  estate  for  life  with  remainder 
to  her  children;  though  it  would  confer  an  estate«tail  in  England. 

Apfbal  from  Fayette  drcuit.    The  case  appears  from  tht 
•pinion. 

Bobinson  and  Johnson,  and  O,  D.  Oarr^  for  the  appeUanta. 

No  brief  for  the  appellee. 


# 
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By  Ck>iirty  CaMKVUM,  J.  Clifton  B.  Ferguflony  on  the  twenty* 
eighth  day  of  September,  1847,  made  a  irill,  by  which  he  de- 
Tised  ''  to  Hiaxy  Baker  Didlake  and  her  children''  a  tract  of  land 
in  the  county  of  Fayette.  At  the  time  of  this  devise  the  devisee 
was  unmarried  and  without  children.  She  has  since  married 
and  has  one  child;  and  her  husband,  Carr,  having  sold  the  land 
to  Estill,  and  his  wife  being  willing  to  unite  with  him  in  oon- 
Teying  the  land,  the  question  is  presented  whether  Oarr  and  wife 
can  convey  an  absolute  fee-simple  estate  in  the  land  to  the  pur* 
ohaser. 

It  is  stated  in  Powell  on  Devises,  494,  as  a  rule  of  construe* 
tion  in  England,  that  where  lands  are  devised  to  a  person  and 
his  children,  and  he  has  no  children  at  the  time  of  the  devise, 
the  parent  takes  an  estate-tail.  By  our  law,  an  estate-tail  is  con- 
verted into  a  fee-simple,  so  that  this  rule  of  construction  would 
give  to  Mary  Baker  Didlake  an  absolute  fee  in  the  land,  and  any 
children  which  she  might  thereafter  have  would  be  cut  off,  and 
could  take  no  interest  under  the  devise.  This  English  rule  of 
construction  was  adopted  in  order  to  effectuate  the  intention  of 
the  testator.  For,  as  it  is  said,  **  the  intent  is  manifest  and  cer- 
tain that  the  children  should  take,  and  as  immediate  devisees 
they  cannot  take,  because  they  are  not  in  rerum  naiura;  and  by 
way  of  remainder  they  cannot  take,  for  that  was  not  his  intent, 
for  the  gift  is  immediate,  and  therefore  such  words  shall  be 
taken  as  words  of  limitation."  Now,  although  the  words  ab- 
stractly and  litendly  import  an  immediate  gift,  not  only  to  the 
devisee  inesse,  but  to  his  or  her  children  also,  yet  if  there  be  no 
children  at  the  time,  does  it  necessarily  follow,  as  seems  to  have^ 
been  supi)osed,  that  it  was  not  the  testator's  intent  that  the 
children  should  take  by  vray  of  remainder  t  We  think  not. 
But  whatever  may  have  been  the  legitimacy  of  such  a  conclu- 
sion in  England,  where  in  general  more  precision  and  partiou- 
lazity  were  observed  in  the  creation  of  remainders  than  in  this 
country,  we  are  of  opinion  that  with  us  it  does  not  necessarily 
follow  that  because  the  words  literally  and  abstractly  import  an 
immediate  gift,  it  was  not  the  intention  of  the  testator  to  give  a 
remainder  interest  to  the  children.  In  general,  the  word  **  chil- 
dren" is  a  word  of  purchase,  and  not  of  limitation,  and  as  it 
was  acknowledged  by  the  jurists  of  England  that  the  word,  in 
its  preaent  connection,  manifested  a  certain  intent  on  the  part 
d  the  testator  that  the  children  should  take  under  the  devise, 
and  as  they  would  do  so  there  if  the  word  were  construed  to  be 
a  word  of  limitation,  and  not  a  word  of  purchase,  it  was  natmml 
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mai  easy  for  the  English  judges  to  make  an  exception  to  the 
general  acceptation  of  the  words^  and  so  construe  it  as  to  render 
the  estate  devised  an  estate-tail;  and  as  this  was  a  oonTenient 
mode  of  giving  effect  to  the  intention  of  the  testator,  the  courts 
of  England  adopted  it,  without  perhaps  bestowing  much  oon- 
fiideiation  on  the  question  whether  the  testator  might  not  have 
intended  to  give  a  life  estate  to  the  person  in  esse,  remainder  to 
the  children,  which  might  equally  have  effectuated  his  intention. 

However  this  may  be,  it  is  clear  that  they  adopted  their  rule 
of  construction  to  promote  the  intention  of  the  testator.  And 
our  law  having  converted  estates-tail  into  absolute  fee-simple 
estates,  it  is  equally  clear  that  if  we  adopt  the  same  rule  of  con- 
struction, the  acknowledged  intention  will  be  frustrated  and  de- 
feated, as  the  children  could  then  take  nothing  under  the  devise. 
In  order,  therefore,  to  effectuate  the  acknowledged  and  manifest 
intent  of  the  testator,  it  is  obvious  that  a  different  rule  of  con- 
struction must  be  resorted  to  in  this  state. 

It  has  been  observed  that  the  words  of  the  devise,  abstractly 
ftnd  literally,  import  an  immediate  gift,  not  only  to  the  devisee 
in  being,  but  to  those  not  in  being.  But  there  being  no  chil- 
dren in  esse  at  the  time  of  the  devise,  it  could  not  have  been  the 
intention  to  give  an  immediate  estate  to  them,  for  that  wera 
impossible.  And  as  the  words  of  the  devise,  as  conceded  by 
all  the  authorities,  manifest  a  clear  intent  that  the  children 
shall  take,  the  only  consistent  and  rational  construction  is  that 
the  testator  intended  the  devisee  in  being  at  the  time  should 
take  a  life  estate,  remainder  to  the  children.  A  slight  change 
in  the  phraseology  of  the  devise  will  manifest  the  propriety  of 
this  construction.  Suppose  the  testator  had  used  the  words 
"  to  Mary  Baker  Didlake  and  the  children  she  may  bear,"  which 
was  obviously  his  meaning,  would  it  not  be  clear  that,  as  there 
were  no  children  in  being  at  the  time,  and  might  not  be  at  his 
death,  he  intended  to  vest  an  immediate-estate  in  Mary  Baker, 
and  a  future  one  in  her  children  ? 

It  necessarily  results  that  as  the  children  must  take  under  the 
devise,  if  effect  is  given  to  the  intent,  and  as  it  is  impossible  for 
them  to  do  so  in  prcssenH^  they  must  take  in/uhiro.  The  reason 
of  the  English  rule  of  construction  failing  in  this  state,  the  rule 
itself  must  fail,  and  the  necessity  is  imposed  upon  us  of  resort- 
ing to  a  different  rule  of  construction  to  carry  out  the  intention 
of  the  testator.  And  the  construction  which  we  have  given  to 
the  words  of  the  devise  is,  as  it  appears  to  us,  rational  and 
natural.    The  mother,  and  also  the  children  she  might  havot 
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lieing  objeeta  of  ttie  testator^B  booniyy  and  ihere  being  no  chil* 
dren  in  esse  at  the  time  of  the  deyise  who  could  take  jointly 
with  the  mother  according  to  the  literal  import  of  the  doTiae, 
we  conclade  that  the  intent  was  to  give  the  mother  a  life  estate, 
and  the  remainder  to  the  children. 
Wherefore  the  judgment  is  affirmed. 

"  Gbildbbn  **  18  Always  Oohstsusd  Wobd  ov  Pobcxoasb  in  a  deed  os 
will  imlMt  ooniroUed  by  other  words  showing  that  It  was  intended  Ma  word 
ol  limitation:  Kay  ▼.  Cownor,  40  Am.  Dec.  600.  In  SUmArtaiBtr  ▼.  ZMchogtr^ 
62  Md.  150,  the  principal  case  Is  dted  to  this  point,  and  as  an  authority  rs- 
pndiating  the  doctrine  of  If  AT s  Cose,  6  Co.  17.  The  prindpal  case  was  dia- 
tingnished,  and  the  mla  on  this  point  held  not  appUoabla,  In  Tndianas  8as 
Biftif  ▼.  UeCaarty^  86  Ind.  857. 

Dsvias  TO  Ova  vob  Lm  ahd  to  bis  GmLDBSN»  Krtior  ovt  See  Bo^mt 
▼.  Boffen,  20  Am.  Oao.  716;  Tkompssm  y.  OanDOod^  31  Id.  502. 


GOMMOIIWBALXH  V.  ShOUBB. 

[10  B.  XOOOB.  t3S.] 

Bmmm  CoxsnTUTB  BsT  021  EuEonoN,  and  the  parties  are  indiotabla  thsra- 
for  where  thasabstance  of  the  contract  is  that  the  property  sold  shall 
hy  paid  for  at  a  fair  yalnOt  or  more,  in  case  a  particular  election  shall  ra- 
solt  ina  certain  way,  and  shall  not  ha  paid  for  at  all  or  shall  ha  paid  for 
at  less  or  more  than  its  yalna  if  the  election  shall  result  in  a  certain 
other  way. 

JjaaanusT  loa  Bsmire  oir  EuBonov  ov  TAxnaoiAB,  Psbbov  at  a  certain 
election  is  fatally  defective  if  it  does  not  show  such  person  to  have  been 
a  candidate,  or  to  have  been  voted  for,  or  in  any  way  proposed  to  be 
chosen  at  such  election. 

Apvbal  from  Boyle  cirooit.  There  were  three  indictments 
against  the  defendant  for  betting  on  election  of  one  Doneghy  as 
aheriff  at  a  certain  election.  Each  of  the  alleged  bets  was 
chaiged  to  be  in  form  a  sale  or  purchase  of  certain  articles,  to 
be  paid  for  when  said  Doneghy  or  his  opponent  should  be 
elected.  Demurrers  to  the  indictments  were  allowedy  and  the 
commonwealth  appealed, 

J.  Eiarlan,  attorney  general,  for  the  commonwealth. 

BeU  and  Ibcc,  for  the^appellee. 

By  Oourt»  Mabshall,  0.  J.  We  ha^e  no  doubt  that  a  sale  of 
property,  to  be  paid  for  at  its  hit  Tslue,  or  at  more  than  its  bit 
ndue,  in  a  certain  event  of  apending  election,  and  not  to  be  paid 
for  at  all,  or  to  be  paid  for  at  more  or  less  than  its  real  value,  as 
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understood  between  the  parties^  in  a  different  event  of  the  same 
election,  is  in  substance  a  bet  upon  the  result  of  the  election; 
and  any  variation  in  the  mere  form  of  the  transaction^  or  in  the 
words  describing  it,  will  not  change  the  substance  of  the  thing, 
if  it  appear  that  the  real  effect  is  intended  to  be  that  one  partj 
may  lose  and  the  other  may  gain  money  or  property,  or  the 
representative  of  either,  according  as  an  election  may  terminate 
for  or  against  a  particular  person,  or  may  result  in  one  way  or 
another.  In  any  such  case  the  transaotion,  in  whatever  form  it 
may  be  clothed,  is  really  a  bet  upon  an  election;  and  if  the  elec- 
tion be  one  authorized  and  protected  by  the  laws,  and  of  which 
the  purity  and  freedom  are  of  public  interest  and  importance, 
the  transaction,  both  on  the  ground  of  public  policy  and  of 
statutory  inhibition,  is  illegal,  and  has,  by  the  statutes  of  this 
state,  been  generally  made  penal.  But  it  is  not  a  penal  offense, 
under  any  statute,  to  bet  that  a  certain  individual  will  not  be 
elected  to  a  certain  office  at  a  certain  election,  unless  he  is  a 
candidate  for  that  office,  or  is  voted  for  to  fill  it,  or  is  intended 
or  expected  to  be  voted  for,  or  is  expected  to  be  a  candidate  for 
it.  It  is  not  a  statutory  offense  to  bet  that  a  man  will  not  be  a 
candidate  for  a  particular  office;  and  unless  he  be  a  candidate, 
or  be  voted  for  or  proposed,  it  may  not  be  an  offense  to  bet 
either  that  he  will  or  that  he  will  not  be  elected.  There  must 
be  an  election  taking  place,  or  about  to  take  place,  in  which  he 
is  or  will  be  a  candidate,  or  proposed  in  some  way  for  the  choice 
of  the  electors. 

While,  therefore,  we  are  of  opinion  that  each  of  these  indict- 
ments states  facts  which  may  show  that  the  defendant  made  a 
bet  on  the  election  or  non-election  of  a  certain  individual  to  the 
office  of  sheriff  of  Boyle  county,  at  the  election  of  1864,  we  are 
of  opinion  that  it  is  defective  in  not  stating  that  he  was  a  candi- 
date, or  voted  for,  or  in  any  manner  proposed  to  the  electors  to 
be  chosen  for  that  office  at  that  election. 

Wherefore  the  judgment  in  each  case  is  affirmed 


COITTBAOT  fOB  PUBOHABI  OF  LASri)  D018  HOT  CONSnTUTI  WjJOM,  OB  Iht 

pdoe  of  cotton,  where  the  oontnot  is  to  pay  a  cerfeain  Bom  for  the  land  If  ooi 
Ion  shoald  rife  to  a  certain  price  per  pound  by  a  epecified  time;  otherwiM^  t» 
pay  a  mnoh  amaller  snm:  Fergumm  v.  Cofeman,  i5  Am.  Deo.  761. 

Giiavo,  What  CoirsnTUTis,  Ginkballt:  See  StoU  v.  SmUk,  88  Am.  Ih^ 
188,  and  the  note  thereto  disenning  thia  mibjeot 
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BUBGH   t;.   BBEOKINBIDOBi 

[16  B.  Moinu»»  481.] 

Wifx>  Sbfabatx  Bctati  n  iror  8mm  Tuon  Ectaxb  m  !■  oontomplated 

Vy  the  Kentucky  itatate  of  1796  sabjeetiiig  tnut  eitates  to  the  payment 
of  debts. 

Wm   OIKVOT    BlVD    SXPABLATB   ESTATB   BT  OkNXBAL    PXBflONAL   BkOAOB- 

MXXTB  not  indicatiDg  any  intent  specifically  to  chai^  sncb  estate. 

Wm  MAT  Chabgb  Separatb  Ebtatb  in  Equitt  it  Shb  Makivbbxb  Iir* 
TXirr  to  do  so,  bnt  not  otherwise. 

Hon  OB  Bond  st  Wnrz  Binds  Sbparatb  Bbtatb,  in  Kentacky,  though  the 
estate  is  not  referred  to,  the  execution  of  such  instruments  being  regarded 
as  a  sufficient  manifestatioD  of  an  intent  to  charge  the  estate. 

Win's  Sbpabatb  Bxal  Bstatb  cannot  bb  Chabobd  bt  Vbbbal  Com* 
nukon  on  her  part,  bnt  it  is  otherwise  as  to  separate  personal  estate. 

Wuv's  Vbbbal  Contract  does  not  Bind  Sbpabatb  Pbbsonal  Ebtats 
unless  made  under  ciieumstanoes  showing  an  understanding  between  the 
parties  that  the  separate  estate  should  be  liable,  and  in  such  case  the 
charge  will  be  limited  to  that  part  of  the  estate  which  it  appears  was 
intended  to  be  made  liable. 

AOBIXMBNT  BT  WiFB'S  TbCSTBB  THAT  SbPABATB  BbTATB  SHALL  BB  LlABUi 

for  her  debts  is  not  sufficient,  bnt  it  oa&  be  charged  only  by  her  own 
contract. 
Wxib'b  Cohsbnt  to  Ckabob  Sepahatb  Bstatb  with  her  debts  may  be  in- 
f erred  where  she  knew  her  creditors  looked  to  it  for  payment,  and  coiio 
tinued  to  deal  with  them  with  such  knowledge. 

WOX'S  DkBTS  fOB  CUBRBNT  EXPBNSBS  ABB  CkABOBABLB  ONLT  ON  InCOMB 

OF  Sbparatb  Ebtatb,  and  not  on  the  capital,  eyen  where  an  intent  to 
charge  the  separate  property  Is  presumed,  unless  there  is  an  express 
agreement  to  charge  the  principal  of  the  estate;  so,  although  the  debts 
fsr  exceed  the  income. 

Dbbt  Dub  ibom  Wifb  to  hbr  Teustbb  will  bb  Postponbd  in  order  of 
payment,  out  of  the  income  of  her  separate  estete,  to  the  debte  dve  other 
creditors,  where  the  trustee  has  been  guilty  of  great  indiMsretion  is 
creating  debts  against  the  estate  exceeding  its  profits,  under  oiroumstaikoss 
tending  to  mislead  the  eutm  que  Imsl. 

Wbitino  is  Nbcbssabt  to  Chabob  Futubb  FBovm  ov  Sbpabatb  Bbal 
Ebtatb  of  a  /e$ne  eovari  with  her  debts,  because  a  disposition  of  such 
profito  by  anticipation  is  substantially  a  dispositioD  of  the  corpm  of  the 
estote. 

Shbyiob  ov  Pboobss  OS  iNVAiras  n  Unvbcbssabt  whbrb  Tbbt  Atpbab 
and  petition  to  be  made  parties,  and  a  guardian  ad  Uiem  is  appointed 
for  them. 

AsvELL  from  a  decree  of  Hendenon  dzouit  conrt  upon  a  bill 
filed  by  Breddnxidge  as  troBtee  of  certain  separate  propertjy  of 
Eluabetli  M.  Bnrbh,  wife  of  Alexander  M.  Bnrbh.  The  prop- 
erty consisted  of  certain  slaTes  and  other  property,  which 
belonged  to  the  said  Elisabeth  before  marriage,  and  was  in  1841 
oonTsjed  bj  the  said  Alexander  to  one  James  EL  Bnroh  in  irnsl 
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for  his  wife  for  life,  remainder  to  the  children  of  himself  «nd 
wife.  The  traetee  Bubsequentlj  declined  to  continue  to  act, 
and  Breckinridge  was  appointed  bj  the  oircnit  court  of  Fayette 
county  his  successor.  Mrs.  Burch  haying  contracted  a  large 
number  of  debts  for  the  support  of  her  family,  and  Breckinridge 
having  made  considerable  adyancements  to  hor,  he  filed  this 
bill  for  the  settlement  of  his  accounts  and  the  payment  of  Mrs. 
Burch's  debts.  A  number  of  the  creditors  were  made  parties, 
as  were  also  the  children  of  Mrs.  Burch  at  the  instance  of  their 
father,  as  next  friend.  There  was  a  decree  removing  the  trustee 
and  for  the  payment  of  the  debts  mentioned,  and  directing  the 
sale,  for  that  purpose,  of  Mrs.  Burch's  life  estate  in  as  many 
slaves  as  should  be  necessary,  the  purchaser  to  give  bond  to 
surrender  the  slaves  on  Mrs.  Burch's  death.  Buroh  and  wife 
and  the  children  appealed. 

James  Harlan^  for  the  appellants. 

X.  TF.  PotoeS,  for  the  appellees. 

By  Court,  Sdipson,  J.  The  act  of  1796,  subjecting  estates  held 
in  trust  to  the  payment  of  debts,  has  no  application  in  a  case  of 
this  kind.  The  deed  vests  in  the  wife  a  separate  estate,  which 
belongs  to  her,  exclusive  of  her  husband,  and  which  in  many 
respects  is  entirely  diflsitnilar  to  other  estates  that  ave  held  in 
trust:  Sharp  v.  Wicldiffe,  8  Litt.  12. 

As  a  general  rule,  a  married  woman  cannot,  according  to  the 
common  law,  contract  as  a/eme  9ole^  nor  as  such  sue  or  be  sued. 
That  being  the  legal  rule,  courts  of  equiiy,  acting  in  conformity 
with  it,  have  held  that  the  wife  cannot  bind  herself  personally, 
nor  bind  her  separate  estate,  by  her  general  personal  engage- 
ments. If,  therefore,  the  wife  contracts  debts  generally  vrith- 
out  doing  any  act  indicating  an  intention  specifically  to  charge 
her  separate  estate  with  the  payment  of  them,  a  court  of  equity 
will  not  direct  an  application  of  such  estate  to  be  made  for  that 
purpose:  2  Boper  on  H.  &  W.  286;  Coleman  v.  Woolens Eafr^  10 
B.  Mon.  820. 

Oourts  of  equity,  however,  as  a  consequence  of  the  doctrine 
established  by  them  that  a  married  woman  may  have  and  enjoy 
separate  estate,  enable  her  to  deal  with  it,  and  to  alien  or  in- 
cumber it,  when  she  shows  an  intention  so  to  dispose  of  it;  but 
that  intention  must  be  manifested  by  her,  otherwise  her  separate 
estate  will  not  be  held  liable.  Its  liability  for  her  debts  does  not 
arise  out  of  their  creation  merely,  but  out  of  an  agreement  by  her« 
either  express  or  implied,  that  it  shall  be  liable  for  their  payment 
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It  has  been  held  by  this  ooort  that  the  ezeoation  bj  a  feme 
covert  of  a  bond  or  a  promiasozynotey  or  the  mdorsement  by  her 
of  a  bill  of  exohange,  should  be  regarded  as  a  sufficient  indica- 
tion of  her  intention  to  chaige  her  separate  property  with  the 
payment  of  the  debt  In  saeh  cases,  although  no  reference  be 
make  to  her  separate  estate,  the  execution  of  the  security  is 
deemed  to  be  an  implied  agreement  on  her  part  that  it  shall  be 
liable  for  the  demand:  Jarman  y.  WiUcenon^  7  B.  Mon.  293;  Bett 
4  Terry  v.  Kellar,  13  Id.  884. 

The  extent  to  which  her  separate  property  may  be  subjected 
to  the  demands  of  creditors  claiming  under  parol  agreements 
Las  not  been  determined  by  this  court  So  far  as  the  separate 
property  consists  of  land,  it  cannot  be  made  liable  by  a  verbal 
contract  The  wife  cannot  alien  or  dispose  of  her  real  estate 
^except  by  a  written  agreement;  and  as  a  charge  upon  it  for  the 
payment  of  debts  operates  as  a  disposition  of  it  pro  tanto^  it  can 
only  be  created  by  a  contract  in  writing:  Clark  y.  MUer,  2  Atk. 
879.  But  with  respect  to  her  other  separate  estate,  consisting 
of  personalty  and  slaves,  where  she  has  verbally  agreed  that 
part  of  it  shall  be  appropriated  to  the  payment  of  a  debt  which 
she  is  about  to  create,  there  seems  to  be  no  good  reason  why 
this  agreement  should  not  be  regarded  as  constituting  a  charge 
upon  it  Where,  however,  a  verbal  agreement  is  made  without 
any  reference  to  her  separate  estate,  then  it  will  not  be  bound, 
unless  the  circumstances  are  sufficient  to  prove  that,  in  fact,  the 
understanding  between  her  and  the  person  with  whom  she  has 
contracted  was  that  it  should  be  liable.  But  where  there  is  no 
express  agreement,  and  one  arises  only  by  implication,  a  court 
of  equity  will  not  allow  such  implied  agreement  to  extend  to 
any  except  that  part  of  the  estate  which,  it  maybe  inferred  from 
the  circumstances,  the  wife  intended  to  charge  with  the  payment 
of  the  debt. 

Now,  applying  these  principles  to  the  demands  asserted  in 
the  present  suit,  and  the  right  of  the  creditors  to  any  relief  is 
very  questionable.  No  express  agreement  by  the  wife  to  charge 
her  separate  estate  for  the  payment  of  these  debts  was  either 
alleged  or  proved.  The  mere  fact  that  they  were  contracted  by 
her  does  not,  as  we  have  seen,  render  her  separate  estate  liable 
for  their  payment  Were  tbey»  then,  contracted  under  such  oir- 
eumstances  as  will  justify  the  presumption  that  the  contracting 
parties  understood  that  they  were  to  be  a  charge  upon  her  sep* 
arate  property?  The  wife  did  not,  when  the  debts  were  created, 
Uve  apart  from  her  husband,  nor  is  it  shown  that  he  was  insolv- 
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ent.  The  only  circumstance  from  which  it  can  be  inferred  that 
an  understanding  existed,  both  on  her  part  and  the  part  of 
the  creditors,  that  the  debts  were  to  some  extent  to  be  a  charge 
upon  her  separate  estate,  is,  that  the  accounts  were  created  in 
the  name  of  the  trustee,  as  may  be  presumed,  with  her  knowl- 
edge and  consent,  inasmuch  as  she  executed  receipts  to  him  for 
some  debts  which  had  been  created  in  the  same  manner,  and 
had  been  paid  by  him.  The  agreement  of  the  trustee  that  her 
separate  property  should  be  liable  for  the  debts  cannot  create 
any  charge  upon  it.  Her  own  contract  is  indispensably  neces- 
sary for  this  purpose,  and  such  a  contract  on  her  part  can  only 
be  implied  in  this  case  from  the  fact  that  she  knew  her  creditors 
looked  to  her  separate  property  for  the  payment  of  their  debts, 
and  with  this  knowledge  continued  to  deal  with  them,  and  per- 
mitted her  trustee  to  pay  the  debts  thtis  contracted  by  her  out 
of  her  estate.  On  this  ground  we  think  her  separate  estate 
should  be  chargeable  with  the  payment  of  these  debts. 

But  the  question  still  arises  as  to  how  &r  a  court  of  equity 
will  extend  this  implied  agreement  by  her  that  her  separate 
estate  should  be  liable  for  the  payment  of  these  debts.  They 
were  all  created  merely  for  the  current  expenditures  of  the  fiun- 
ily;  none  of  them  arose  out  of  a  contract  for  the  purchase  of 
land  or  slaves,  or  for  any  property  but  such  as  would  be  con- 
sumed in  the  use.  It  cannot  be  presumed,  in  the  absence  of  anj 
express  agreement  to  that  effect,  and  without  the  execution  of  a 
security  in  writing,  that  she  intended  to  create  a  charge  on  the 
principal  of  her  estate,  and  subject  it  to  sale  for  the  payment  of 
store  accounts,  and  other  current  family  expenditures.  The 
only  reasonable  and  legitimate  presumption  is,  that  she  intended 
the  profits  of  her  estate  to  defray  her  current  expenses,  and  a 
court  of  equiiy  should  not  carry  the  implication  against  her  to 
any  greater  extent.  If  parties  deal  with  a  married  woman  with« 
out  any  express  contract  in  reference  to  her  separate  properly, 
they  have  no  reason  to  complain  if,  in  furnishing  her  with  artidea 
for  consumption  merely,  they  are  restricted  to  the  profits  of  her 
estate,  and  are  not  permitted  to  subject  the  estate  itself  to  sale 
for  the  payment  of  their  demands. 

It  is  true  that  in  this  case  the  defendant  has  been  improvident, 
having  in  less  than  two  years  incurred  a  debt  of  some  four 
thousand  dollars,  when  the  annual  profits  of  her  estate  did  mJk 
probably  exceed  some  five  or  six  hundred.  But  her  trustee,  innt^^i^ 
of  checking  this  improvidence  on  her  part,  seems  rather  to  have 
enoouiaged  it,  by  advancing  her  money,  paying  off  her  biUa. 
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and  taldcg  receipts  from  her  for  the  whole  of  it.  From  these 
acts  of  his  she  may  have  inferred  that  the  profits  of  her  estate 
reoeiyed  by  him  were  sufficient  to  meet  all  these  disbnrsements, 
as  he  only  required  her  to  execute  receipts  to  him  as  her  trustee, 
and  never  intimated  to  her  that  a  sale  of  any  part  of  her  separate 
«8tate  would  be  necessaiy  for  their  payment.  He  clearly  has  no 
claim  against  any  part  of  her  estate  except  the  profits.  It  can- 
not be  presumed  that  by  executing  receipts  to  him  for  money 
ehe  intended  to  charge  any  part  of  her  estate  but  that  which 
came  into  his  hands  as  money.  He  oonld  not,  by  the  terms  of 
the  trusty  convert  any  part  of  the  trust  estate  into  money  except 
the  profits.  If  any  of  the  propertj  itself  were  sold,  tiie  pro- 
ceeds were,  by  the  terms  of  the  trust,  to  be  reinvested,  and  the 
property  purchased  was  to  be  subject  to  the  same  restrictions 
and  limitations  that  the  property  sold  had  been  subject  to.  The 
trustee,  to  put  the  most  charitable  construction  on  his  conduct, 
acted  with  great  indiscretion,  and  without  a  due  regard  to  hia 
duty,  in  creating  a  debt  against  his  cettui  qui  use,  exceeding  veiy 
considerably  the  profits  of  her  estate,  and  that  in  a  manner 
which  was  calculated  to  induce  her  to  believe  that  he  had  the 
money  in  his  hands,  and  only  wanted  her  receipts  to  show  how 
it  had  been  appropriated.  Under  these  circumstances,  it  is 
equitable  and  just  that  the  payment  of  his  debt  should  be 
postponed,  without  interest,  untU  the  debts  due  to  the  other 
creditors  be  paid  out  of  the  hires  of  the  wife's  slaves. 

No  part  of  the  wife's  separate  property,  except  the  hire  of  the 
elaves,  is  to  be  subjected  to  the  payment  of  any  of  the  demands 
asserted  in  this  suit.  These  hires  must  be  first  applied  to  the 
payment  of  such  debU,  excluding  that  due  to  the  trustee,  as 
was  contracted  by  the  wife,  or  by  her  order.  For  these  debts 
no  personal  decree  should  be  rendered  against  the  wife,  but  the 
decree  for  their  payment  should  be  in  rem  against  the  profits  of 
her  estate,  the  land  excepted.  They  should  be  paid  ratably  out  of 
the  annual  profits  until  Uiey  are  discharged,  and  then  these  profits 
should  be  applied  to  the  payment  of  the  debt  due  to  the  trustee. 
The  profits  of  the  land  are  not  subjected,  because  a  disposition 
of  the  anticipated  profits  of  real  estate  is  substantially  a  dis- 
position of  the  estate  itself,  during  the  time  that  the  profits  are 
disposed  of,  and  a  contract  to  effect  that  object  must  be  in  writ- 
ing. Besides,  in  creating  an  implied  agreement  on  the  part  of 
the  wife  to  duuge  the  profits  of  her  separate  estate,  it  ought  not 
to  be  piesumed  that  she  intended  to  divest  herself  entirely  of  all 
means  of  support;  and  for  this  reason,  also,  this  implied  agree- 
ment should  not  be  extended  to  the  profits  of  her  real  estate. 
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With  respect  to  the  eirors  assigned  by  the  infants  on  the  mit 
of  error  sued  out  by  them,  none  of  them  seem  to  be  available 
except  the  one  relating  to  the  merits  of  the  decree.  As  they 
were  made  parties  upon  their  own  petition,  they  were  in 
court,  and  the  service  of  process  upon  them  was  unnecessaiy. 
A  goardian  ad  liiem  was  appointed  for  them  by  the  court,  and 
their  answer  was  filed  by  him.  If  it  had  been  proper  to  de- 
cree a  sale  of  their  mother's  life  estate  in  the  slaves,  their  inter- 
est in  remainder  was  as  well  guarded  and  secured  by  the  decree 
as  it  could  be,  and  they  were  not  prejudiced  by  the  omission  to 
give  day  to  show  cause  against  it.  But  a  sale  of  the  life  estate 
was  more  prejudicial  to  them  than  the  annual  hiring  of  the 
slaves  would  be,  because  their  estate  in  remainder  will  be  in  less 
jeopardy,  and  be  subjected  to  less  hazard  from  the  latter  than 
it  would  be  from  the  former  mode  of  subjecting  it  to  the  pay- 
ment of  these  debts.  The  purchaser  of  the  life  estate  might 
remove  the  slaves  to  parts  unknown,  and  he  and  his  security  in 
the  bond  which  he  was  required  to  execute  to  have  them  forth- 
coming might  both  become  insolvent  before  the  expiration  of 
the  life  estate.  This  hazard  will  not  be  incurred  when  the  slaves 
are  only  hired  by  the  year,  so  that  the  decree  as  rendered  was 
prejudicial  to  the  children  as  well  as  to  their  mother. 

As  the  wife  has  the  right  to  sell  her  estate  for  life  in  any  ^f 
her  separate  property,  she  may  do  so,  if  she  thinks  proper,  for 
the  purpose  of  creating  in  that  way  a  fund  for  the  payment  of 
these  liabilities  instead  of  having  them  discharged  in  the  man- 
ner pointed  out  in  this  opinion. 

Wherefore  the  decree  is  reversed  upon  the  appeal  taken  by 
the  husband  and  wife,  and  also  upon  the  writ  of  error  prose- 
cuted by  the  children,  and  cause  remanded  with  directions  to 
ascertain  what  amount  of  the  debts  sued  for  were  contracted  by 
the  wife,  or  by  her  order,  and  for  further  proceedings  and  de- 
cree in  conformity  with  this  opinion. 

Separatk  Estate,  Wife's  Power  over,  and  Liabiutt  of,  fob  bee 
Debts:  See  the  notes  to  Ewing  v.  Smith,  5  Am.  Dec.  557;  Thomoi  ▼.  IblweUf 
M>  Id.  220;  Harris  ▼.  Harris,  53  Id.  399,  disoussing  this  subject;  see  «lM 
Callahan  v,  Patterson,  51  Id.  712;  HoUis  v.  Fhincois,  Id.  760;  Howard  r. 
North,  Id.  769;  Bradford  v.  Ortenway,  52  Id.  208;  Womack  v.  Womaek^ 
58  Id.  119;  O'NdU  y.  Henderson,  60  Id.  668,  and  cases  dted  in  the  notes 
ftbereto. 

Service  of  Process  oh  Infakt  Parties,  NscEssmr  of:  See  Sha^fir  ▼• 
Gales,  38  Am.  Deo.  164. 

Appearaicce  of  Iitfants,  What  does  or  dobs  not  Constitute:  Ses 
Valentine  v.  Oooley,  33  Am.  Deo.  166;  Shaker  r.  Gates,  38  Id.  164. 
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Gabuth  V.  Thompson. 

(16  B.  lIomoB,  ff72.] 
IhnxTXBT  ov  Kon  with  Blahk  Iin>oit8SMXirT  VBsn  Biobt  in  Um  holder 
to  oolleet  it  or  negotiftto  it,  or  to  till  up  the  indofwmant  with  hii  owb 
name  M  indocwr. 

BOHA  FmK  HOLDXB  W€fK  VaLUB,  of  NoTB  IKD0B8XD  IH  BlAHK  AVD  FbAUD- 

irunmiT  Trahsvkiuucd  by  a  bailee,  is  entitled  to  hold  the  aaiiie  ag^inat 
the  tme  owner  and  to  recover  the  amount  thereol 
OwmEE  ov  NoTS  Iksobsu)  in  Blank,  Fbaitdulintlt  Tbansfbbbbd  bt 
BAniBB,  MAT  Maintain  Bill  against  the  maker  enjoining  him  from 
payment  until  it  can  be  ascertained  in  whose  hands  it  is,  and  requiring 
him  to  answer  as  to  its  whereabouts,  and  may,  it  seems,  in  a  proper  ease, 
haye  Judgment  against  him  for  the  amount  upon  indemnifying  him 
against  another  action. 

AsvBAL  from  a  decree  of  Meroer  droait  court,  upon  a  petition 
filed  by  Caruth  and  others,  and  Thompson,  Jones,  Burks,  and 
Yanarsdale,  to  recover  certain  notes  executed  by  Burks  and  Van- 
arsdale,  or  the  amount  thereof.  It  appeared  from  the  petition 
that  Thompson  &  Brothers,  being  indebted  to  the  plaintiffs, 
transferred  certain  notes  held  by  them  with  their  blank  indorse- 
ment, including  the  notes  now  in  controversy,  to  the  plaintiffs' 
collecting  agent.  Without  having  filled  out  the  indorsement, 
the  agent  redelivered  the  notes  now  in  question  to  the  defend- 
ant Thompson  to  have  them  secured,  and  they  were,  by  the  said 
Thompson,  sold  and  delivered  to  Jones,  defendant.  The  decree 
bdow  was  against  the  plaintiffs,  and  they  appealed. 

J,  2>.  Hardin,  for  the  appellants. 
Ik^jqpnaU  and  W.  A.  Hooe,  for  the  appellees. 

By  Oourt,  Stitbs,  J.  Although  the  delivery  of  the  notes, 
irith  a  blank  indorsement  thereon,  by  Thompson  to  appellants' 
agent,  may  not  of  itself  have  vested  them  with  the  legal  title 
thereto,  it  did  invest  them  with  a  right  to  receive  the  amount 
thereof,  to  negotiate  them,  and  with  authority  to  complete  the 
evidence  of  such  legal  title  by  filling  up  the  blanks  with  a 
formal  assignment  to  themselves:  Cope  v.  Daniel^  9  Dana,  416. 

The  redelivery  of  the  notes  in  contest  by  the  agent,  with  the 
blanks  still  unfilled,  to  Thompson,  the  payee,  or  to  any  one  else, 
had  the  same  effect  as  to  such  person,  and  conferred  the  same 
right  to  negotiate,  collect,  or  otherwise  dispose  of  the  notes: 
Story  on  Prom.  Notes,  160;  Bayley  on  Bills,  123, 124.  It  was 
not  a  full  indorsement,  mentioning  the  name  of  the  party  in 
whose  favgr  it  is  made,  and  vesting  him  alone  with  power  to 
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negotiate  at  collect  the  paper,  but  a  blank  transfer,  enabling 
the  holder  to  fill  up  to  himself  or  pass  the  instrument  to  an- 
other by  mere  delivery. 

One  of  the  consequences  resulting  from  this  power  to  pass  a 
bill  or  note  with  a  blank  indorsement  by  mere  delivery  is  that 
if  such  bill  or  note  be  lost  or  stolen,  or  fraudulently  misapplied, 
any  person  who  may  become  the  holder  of  it  in  good  faith,  for 
value  and  without  notice,  is  entitled  to  recover  the  amount 
thereof  and  hold  the  same  against  the  rights  of  the  true  owner 
at  the  time  of  the  loss  or  theft:  Story  on  Prom.  Notes,  148;  Gh. 
Bills,  277;  Story  on  Bills,  207. 

The  principle  is  founded  upon  necessity  growing  out  of  the 
peculiar  character  of  notes  and  bills  of  exchange,  constituting, 
as  they  do  in  an  important  degree,  a  circulating  medium  of  com- 
merce. The  adoption  of  any  other  rale,  or  the  application  of 
the  principle  of  caveat  emptor  to  persons  thus  honestly  acquir- 
ing such  paper,  would  necessarily  tend  to  impair  confidence  in 
that  species  of  commercial  securities,  and  diminish  greatly  its 
usefulness  for  purposes  of  trade. 

Here  Jones,  who  obtained  the  note  from  Thompson,  the 
bailee  of  appellants,  occupies,  so  far  as  the  record  speaks,  the 
attitude  of  a  purchaser  in  good  faith,  for  a  valuable  consider^ 
ation,  and  without  notice  of  their  rights.  He  is  entitled,  as 
such,  to  sue  for  and  recover  the  note  thus  acquired,  and  the  bill 
of  appellants,  as  to  him,  was  rightfully  dismissed.  They»  and 
not  an  innocent  purchaser,  must  suffer  from  the  perfidy  of  their 
agent. 

As  to  Burks  and  William  H.  Yanarsdale,  the  case  should 
have  been  retained.  Although  the  petition,  as  presented,  did 
not  authorize  a  judgment  against  them  for  the  amount  of  their 
notes,  it  authorised  the  injunction  prohibiting  them  from  pay- 
ing until  it  could  be  ascertained  in  whose  hands  they  were.  If 
the  notes  were  in  the  hands  of  an  innocent  purchaser,  or  if 
they  had  paid  them  innocently  to  Thompson,  of  course  appel- 
lants were  not  entitled  to  relief,  but  otherwise  they  were.  They 
did  not  answer  the  petition,  and,  as  the  case  stood,  the  chancel- 
lor should  have  required  appellants  so  to  amend  their  petition, 
by  appropriate  allegations,  as  to  compel  an  answer  from  them 
as  to  the  whereabouts  or  existence  of  the  notes,  or  authorised 
a  judgment  for  the  amount,  upon  indenmifying  them  against 
another  action  therefor,  or,  upon  their  failure  so  to  do,  dis- 
missed their  petition  without  prejudice. 

Wherefore,  as  to  the  appellees  Jones  and  Cornelius  Yanarsdale^ 
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tlie  jadgment  is  aflnned;  but  it  is  rerened  m  to  the  otlMr  d*- 
f endantSy  and  canae  remanded  for  further  prooeedinga  conaiati- 
«nt  herewith. 


iKDOBsnuuiT  nr  Blaitk  CoiranTUTBs  Pisvaor  TftAvro  of  a  uokB^ 
mad  will  TMt  tha  right  of  aolion  and  all  Oftbar  ri|^  In  tha  tnoitoM:  8m 
SitHiwg  y.  Bmder,  44  Am.  Deo.  539,  and  note  MO, 

Bona  Fidk  Holdxb  iob  Valvi,  Who  m,  Aim  Bioan  or:  Sea  gfnliar  ▼• 
Jfei>Ofia&l.  40  Am.  Deo.  889,  note  406;  BuaOl  y.  Haddmek,  44  Id.  9n, 
«»;  Aialtfr  r.  Aoebon,  82  Id.  688»  and  note  588. 


BSNTLBY   V.   BUCKTABD. 

[ieB.lf6BMB.M8.] 

OamAnr  AOAiinn  Gabbikk  nked  not  Nboatitb  SzoarnoN  n  Bill  ov 
liABore  against  Ums  oooaaioned  by  *'  fire  or  dangen  of  the  riyer,"  by  aO^ 
ing  that  the  loaa  sued  for  waa  not  to  oooaaioned. 

QmanoN  in  CkncnAiNT  to  Knoatiyb  Exonption  in  Bill  or  LADore  m 
C0BU),  in  an  actioa  againat  a  carrier  for  loaa  of  goods,  where  the  plaints 
iff  faila  to  aver  that  the  loaa  waa  not  oooaaioned  by  a  peril  witidn  the 
ezoeption,  oonoeding  that  anch  averment  is  ever  neoeaaary,  if  the  anawer 
allegea  as  matter  of  defense  that  the  loaa  waa  oanaed  by  a  perQ  within 
the  ezoeptlon,  and  thna  preaenta  a  diatinct  issae  on  that  point. 

JflxrooN  or  GooDft  n  Ko  Bzonss  or  JusrinoATiON  roa  KoN-DauvxBT, 
In  an  action  by  the  shipper  against  the  carrier,  unless  it  was  cansed  by 
unavoidable  perila  of  the  sea  or  dangers  of  the  river,  and  made  neoessary 
by  eironmstanoes  over  which  the  carrier  and  hia  servants  had  no  control 
and  oonld  not  have  foreseen  and  guarded  against  by  the  exercise  of 
vigilance  appropriate  to  the  respective  situations  of  audi  servants  and  to 
the  nature  of  the  navigation,  and  which  droumstances  left  no  reasonable 
means  of  preventing  a  total  loss  but  by  sacrificing  part  of  the  property 
to  save  the  rest. 

Jbrbon  or  Past  or  Caboo  to  Satb  Rsbidob  u  not  JuarinxD,  thouok 
KiOBaABT,  and  though  it  prove  suooessful,  if  by  due  care,  skill,  dili- 
genoe^  and  aotivity  on  the  part  of  the  carrier  or  his  servants  the  crisis 
which  made  it  neosssaiy  might  have  been  avoided. 

jKrmoN  Madb  Solblt  to  Pbkvxnt  Habm  to  VaniL  or  to  hasten  tha 
voyage^  even  though  the  danger  and  crisis  could  not  be  avoided,  Is  un- 
justifiable, and  furnishes  no  excuse  for  the  non-delivery  of  the  jettisoned 
goods. 

CUmniiB,  vn»  undxb  Szctption  or  Danobbs  or  BirBB»  is  Liablb  ron 
Lo08  BT  iNOOMTBiBNaB  or  want  of  reasonable  care,  tkiHt  and  diligence 
of  those  whom  he  employs  to  navigate  his  vessel,  aa  well  aa  by  insuftt- 
ciency  of  the  vessel  or  its  equipments. 

riaoN,  TO  SxouBB  Non-dblivbbt  or  Goods,  hubs  ravb  bbbn  NBCMg- 
tatbd  by  the  act  of  Qod  or  of  pnUio  enemiss,  by  the  oommmi  law,  or 
fay  perils  of  the  sea  or  dangers  of  the  riverg  when  eBprsaied  in  the  con* 
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**  TtaaiM  ow  Qejl  "  Mbans  Natural  Aooidbnts  peculiar  to  the  aea  which  d» 

not  happen  by  himian  intervention,  and  are  not  to  be  prevented  by 

hnman  pnxdence. 
JnnaoK  nxbd  not  bb  Rsquibxd  to  Pbisbitb  ham  to  render  it  JnetifiaUe. 
XxcspnoN  or  "Dangsbs  or  Bivxr**  m  Bill  ov  Laddto  ii  anakgoui  to 

the  exception  of  "perils  of  the  sea^^and  the piinoiplea  applicable  to 

both  are  sabetantially  the  same. 

AoOiDMT  OOCAMOKBD  BT  VxaSXL  RUNIOKO   UPOV  KlTOWV  OBBIBUOnOK  10 

attributable  to  dangers  of  the  riTer,  or  perila  of  the  sea^  aa  the  caae  may 
.  be,  if ,  in  apite  of  reasonable  care  and  skill,  the  Yeseei  was  dxiTen  thers 
by  the  natural  force  of  wind  and  tempeat»  but  not  otherwiee. 

AodDBNT  Causbd  BT  Vbssbl  Runmiko  UPON  Uhknowh  OBSTBUonoxy  with- 
ont  the  fault  of  the  navigators,  at  a  place  where  vesseLs  preTionaly  psffsd 
safely,  is  attributable  to  daggers  of  the  rirer  or  perils  of  the  aea. 

UncvowN  Obstbuotions  to  Natigatiok,  to  constitnte  such  a  danger  of  the 
riyer  or  peril  of  the  sea  as  to  excuse  a  carrier  from  liability  for  an  aoei- 
dent  caused  thereby,  are  such  obstructions  as  are  not  known  to  navigafeaca 
generally,  nor  to  those  navigating  the  particular  vessel,  nor  diBcoverabU 
by  them  by  reasonable  vigilance  in  time  to  have  avoided  the  aoddent. 

AjnwxB  OF  Cabbixb  must  Show  Nboxssitt  of  Jittisok,  and  that  sadi 
necessity  was  caused  by  a  peril  within  the  exceptions  in  the  bill  of  lad- 
ing, where  such  Jettison  is  relied  on  as  a  justification  for  non-deliveiy  of 
goods,  and  it  must  state  the  facts  oonstitutiDg  the  necessity  and  peril, 
and  not  mere  conclusions  of  law,  as  that  the  accident  was  caused  by 
dangers  of  the  river,  or  was  unforeseen  and  unavoidable,  or  the  like. 

That  Jettison  was  Deemed  Neoessabt  bt  Masteb  and  Oftigebs  of 
vessel  does  not  justify  it,  if  it  was  not  in  fact  necessary,  but  its  propriety 
must  be  determined  by  the  court  and  jury. 

IxaVMTOIBNOT  OF  CaBBIBB's  AnSWEB    IN    NOT    STATING  FACTS  JUSTIFTDIO 

Jettison,  relied  on  as  a  defense  for  the  non-delivery  of  goods,  will  not 
preclude  reversal  of  a  judgment  against  the  carriers  for  errors  occurring 
at  the  trial,  where  the  answer  does  allege,  in  general  terms,  that  the  Jet- 
tison was  caused  by  a  danger  of  the  river  and  by  an  unforeseen  and  un- 
avoidable accident;  that  all  available  means  of  relief  were  used,  and  thai 
the  danger  of  total  destruction  was  imminent,  etc.,  where  the  answsr 
was  adjudged  sufficient  on  demurrer,  and  the  parties  went  to  trial  upoa 
it,  and  the  facts  were  fully  disclosed  in  the  evidence. 
OninoNS  OF  Witnesses  Expebienoed  in  River  Navioation  as  to  whetbir 
or  not  the  situation  of  a  vessel  which  had  run  aground  was  such  as  to 
preclude  any  reasonable  expectation  or  chance  of  relieving  her  by  the 
use  of  spars  and  anchors,  and  to  justify  the  master  in  not  resorting  to 
such  means,  are  competent  evidence  in  an  action  for  loss  of  goods  jetti- 
soned to  relieve  a  vessel  so  situated. 

QuiSnON    IS    FOB   JUBT    WHETHEB    GbOUNDBD  VbBBBL  OOULD   HATB    BBIB 

Relieved  by  the  use  of  spars  and  anchors,  and  whether  the  failars  to 
nse  them  contributed  to  produce,  continue,  or  Increase  the  danger  relied 
upon  to  excuse  a  jettison  of  goods. 
Evidence  of  Consultation  bt  Masteb  and  Officebs  bbfobb  Jbitibov 
of  goods  from  a  grounded  vessel,  and  of  opinions  then  expressed  as  to 
the  condition  of  the  vessel,  the  means  of  relief,  and  the  necessity  of  the 
Jettison,  is  competent  but  not  conclusive  evidence  in  an  action  for  the 
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loM  of  the  gooda,  and  opiniona  so  exproned  may  ba  profad  aithar  bj 
tha  offioan  thamaalToa  or  by  panona  praaaDt. 
Pilot  n  OoxpiXBrT  Wmrns  pob  Cabbii&»  nr  Aovioir  vtm  Loaa  of  goods 
Jattiaonad  from  a  groondad  yaaaal,  whara  jmtiflcaticm  of  tlia  Jattiaon  la 
daimad. 

Appeal  from  the  Jefferson  eiroiiit.  The  case  is  etated  in  the 
opinion. 

WiUiam  Jiwood,  W.  Xarria,  and  Jaimet  Harlan,  for  ihe  ap* 
pellant. 

Speed  and  WarOdnffionf  and  B,  BaUard,  for  the  appellee. 

By  Oonrt^  Mibsrall,  0.  J.  This  action,  by  ordinary  petition, 
•waa  brought  on  the  ninth  of  March,  1863,  by  E.  Bustard  against 
Bentley  and  others,  as  owners  of  the  steamboat  Glendy  Burke, 
of  which  J.  Bentley  was  captain  or  master,  to  recover  damages 
for  the  non-delivery  of  a  large  quantity  of  molasses,  in  barrels 
and  half-barrels,  part  of  that  which  had  been  received  by  the 
boat  at  or  near  New  Orleans,  to  be  transported  to  and  delivered 
at  Louisville  or  Portland,  the  dangers  of  the  river  and  fire  only 
excepted.  The  bill  of  lading,  containing  the  number  and  marks 
of  the  barrels  and  the  contract  for  transportation,  is  referred  to 
and  filed  with  the  petition,  and  is  in  the  usual  form,  except  that 
it  has  at  the  end,  and  above  the  signature,  the  following  clause: 
"  Not  responsible  for  leakage  or  cooperage."  The  petition, 
however,  alleges  that  the  barrels,  etc.,  delivered  were  not  in  as 
good  condition  as  when  received,  by  reason  of  which  the  plaint- 
iff had  been  compelled  to  expend  a  named  sum  for  hoops,  etc., 
including  which  he  claims  as  the  balance  due  him,  after  deduct- 
ing freight,  the  sum  of  four  thousand  one  hundred  and  twenly- 
nine  dollars,  afterwards  stated  in  an  amendment  to  be  four 
thousand  one  hundred  and  fourteen  dollars  and  eighty-three 
cents,  for  which  he  claims  judgment,  etc. 

The  defendants  demurred  to  the  petition,  and  on  the  demurrer 
being  overruled,  moved  that  the  demand  for  leakage  and  cooper* 
age  should  be  stricken  from  the  petition,  which  was  refused. 
The  plaintiff  moved  for  a  judgment  for  the  amount  claimed,  ex* 
cept  for  leakage  and  cooperage.  These  motions  were  overruled, 
and  the  defendants  filed  their  answer,  in  which,  besides  denying 
their  responsibility  for  loss  by  leakage  and  cooperage,  they  show 
that  the  non-delivery  of  the  molasses,  for  which  the  plaintiff 
claims  compensation  (except  that  which  was  lost  by  le^cage  of 
the  barrels  delivered  from  want  of  proper  cooperage),  was  caused 
by  a  jettison  or  throwing  overboard  of  the  barrels  and  half-bar- 
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i«b  not  deliT«red,  under  cuoumstanoes  in  whidi  it  waa  deemed 
necessary,  and  ordered  bj  the  master,  on  consultation  with  the 
other  officers  concerned  in  navigating  the  boat,  as  the  only 
means  of  saving  her  and  the  residue  of  the  cargo,  the  aggregate 
value  of  which,  with  the  freight,  they  say,  was  over  ninety  thou- 
sand dollars.  And  they  aver  that  this  loss  was  occasioned  by 
the  dangers  of  the  river,  for  which  they  are  not  responaibla  by 
the  bill  of  lading. 

In  excuse  or  justification  of  the  jettison,  they  allege  that  the 
boat  left  New  Orleans  well  officered  and  well  manned,  took  on 
board  on  her  way  the  plaintiff's  caigo,  and  was  duly  prosecut- 
ing her  voyage  up  the  Mississippi  for  Louisville  when,  on  the 
night  of  ihe  fifth  of  February,  and  about  five  miles  below 
Helena  in  Arkansas,  being  under  way,  she  run  on  Monteauma 
bar;  that  efforts  were  immediately  made  to  back  her  off  with  the 
engines,  and  in  doing  so  she  swung  broadside  on  the  bar  and 
stuck  fiist,  and  was  there  grounded;  that  she  run  on  the  upper 
end  of  the  bar  and  swung  with  her  side  on  it;  that  all  means 
within  the  power  of  the  defendants  were  used  to  get  her  off,  but 
the  bar  was  a  quicksand  bar,  the  river  was  falling  rapidly,  and  the 
current  and  wind  strong  against  the  boat  and  the  bar,  pressing  the 
boat  upon  the  bar,  and  the  night  was  very  cold;  that  on  account 
of  the  softness  of  the  bar  spars  could  not  be  used;  that  lighters  of 
sufficient  capacity  to  relieve  the  boat  could  not,  so  far  as  known, 
be  procured,  and  the  time  necessary  for  procuring  any  would  have 
exposed  the  boat  and  cargo  to  too  much  danger  of  loss;  that  in 
this  condition  the  boat  and  cargo  were  in  imminent  danger  of 
being  lost,  and  the  master,  upon  consultation,  deliberately  de- 
termined that  the  only  alternative  to  save  the  boat  and  cargo 
was  to  resort  to  &  jettison;  that  he  then  caused  three  hundred 
and  thirty-eight  barrels  and  two  hundred  and  eighty-five  half- 
barrels  of  molasses,  and  twenty-one  barrels  of  oysters  in  the 
shell,  to  be  thrown  overboard,  which  so  lightened  the  boat  that 
with  the  use  of  the  engines  she  was  got  afloat,  and  then  pro- 
ceeded on  her  voyage  to  Portland  and  Louisville,  and  delivered 
the  remaining  part  of  her  cargo,  two  hundred  and  forty-four 
barrels  and  two  hundred  and  seventy-four  half-barrels  of  the 
plaintiff's  molasses  having  been  thrown  overboard;  and  that  the 
part  of  the  cargo  thrown  overboard  was  the  most  convenient  to 
reach,  the  least  valuable,  and  the  heaviest.  And  the  answer 
states  that  the  jettison  was  necessary  to  save  the  boat  and  the 
residue  of  the  cargo;  that  the  grounding  was  an  unforeseen 
accident,  inevitable  and  unavoidable,  and  happened  without  any 
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iftidt  or  negligence  of  the  defendants  or  their  agents;  and  that 
the  loss  of  the  molasses  thrown  overboard  was  caused  fay  dangers 
of  the  riTer,  for  which,  by  the  bill  of  lading,  they  are  not  liable, 
and  that  because  of  the  jettison  they  could  not  deliyer  it. 

The  defendants  further  say,  that  if  any  loss  occurred  ttotL 
leakage,  of  which  they  know  nothing,  it  resulted  from  neglect 
of  pliuntiff 's  agents,  on  account  of  defectiye  cooperage  and  bar- 
rels, without  fault  on  their  part;  and  they  deny  that  the  part 
deliTored  was  not  in  as  good  condition  as  when  receired.  In 
an  amended  answer,  filed  during  the  trial,  they  state  that  the 
barrels  of  molasses  receiyed  on  board  of  the  Glendy  Burke  were 
in  bad  order,  and  had  leaked  TCiy  much  when  the  jettison  took 
place;  that  some  of  those  thrown  oyerboard  were  nearly  emply, 
and  that  those  thrown  overboard  had  leaked  and  wasted  at  least 

dollars.    The  objections  of  the  plaintiff  to  the  filing  of  this 

amendment  were  OTerruled;  and  to  the  opiuion  of  the  court 
orerruling  the  objection,  as  well  as  to  the  other  opinions  before 
mentioned,  exception  was  taken  by  the  parties  respectirely. 

The  plaintiff  demurred  to  the  original  answer,  but  the  de- 
murrer was  OTerruled,  and  a  jury  impaneled,  who,  after  hearing 
the  eyidence  and  being  unable  to  agree  on  a  yerdict,  were  dis- 
charged, and  the  cause  was  continued.  At  a  succeeding  term  a 
trial  was  had,  which,  after  the  exclusion  by  the  court  of  all  tes- 
timony going  to  show  the  opinions  of  yarious  persons  engaged 
in  nayigating  steamboats  on  the  Ohio  and  Mississippi  riyera 
that  spars  and  anchors  could  not  haye  been  used  with  any  effect 
at  the  place  and  in  the  condition  in  which  the  boat  was,  and 
under  instructions  from  the  court  that  the  plaintiff  could  not 
recoyer  for  damage  by  leakage  and  cooperage,  and  that  the  de- 
fendants had  not  made  out  the  defense  of  a  justifiable  jettison, 
And  that  upon  the  whole  eridence  they  must,  as  to  the  jettison, 
find  for  the  plaintiff,  resulted  in  a  yerdict  for  the  plaintiff  for 
three  thousand  eight  hundred  and  fifty-seyen  dollars  and  forty- 
eight  cents  in  damages,  for  which  sum  judgment  was  rendered 
in  his  fiiyor.  The  defendants  excepted  to  the  opinions  of  the 
court  excluding  the  eyidence  respecting  the  utility  of  attempting 
to  use  spars  and  anchors,  and  also  to  the  instruction  giyen  as 
to  the  jettison.  The  plaintiff  excepted  to  the  ijistruction  to  find 
against  his  claim  for  loss  by  leakage  and  cooperage,  and  also  to 
the  opinion  oyerruling  his  objection  to  the  competency  of  Jami- 
son, the  pilot  of  the  boat  at  the  time  of  the  jettison. 

The  motion  of  the  defendants  for  a  new  trial,  founded  mainly 
upon  the  exclusion  of  the  eyidence  aboye  referred  to,  and  upon 
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the  instraction  to  find  for  the  plaintiff  as  to  the  jettison,  having 
been  orerraled,  they  have  brought  the  case  to  this  court,  assign- ' 
ing  errors  coTering  all  the  decisions  of  the  circuit  court  against 
them.  The  plaintiff  hae  assigned  cross-errors,  questioning  all 
of  the  decisions  against  him,  except  upon  his  motion  for  a  judg- 
ment for  all  of  his  demand  but  that  for  leakage  and  cooperage. 

Some  of  the  questions  thus  presented  are  of  minor  impor- 
tance. Others  are  of  a  magnitude  not  exceeded  by  any  which 
can  arise  respecting  the  navigation  of  our  great  rivers,  and  the 
rights  and  duties  of  owners  and  masters  of  steamboats  navi- 
gating them  with  freight.  Those  of  the  former  class  we  shall 
barely  notice,  without  enlarging  upon  them. 

The  defendants'  motion  to  strike  out  so  much  of  the  petition 
as  relatecf  to  the  demand  for  loss  by  leakage  and  cooperage  was 
properly  overruled,  because  that  part  of  ihe  daim,  and  of  the 
petition,  involved  the  charge  of  deterioration  of  the  barrels  dur- 
ing the  voyage,  by  the  fault  of  the  defendants.  Besides,  the  ob- 
ject was  afterwards  fully  answered  by  the  instruction  of  the 
court  on  that  subject.  The  plaintiff's  motion  for  judgment,  ex- 
cept as  to  leakage  and  cooperage,  seems  to  have  been  made  soon 
after  the  demurrer  to  the  petition  was  overruled,  and  on  the 
same  day,  and  immediately  before  the  filing  of  the  answer,  which 
removed  all  ground  for  it.  The  filing  of  the  answer,  though  in 
the  same  order,  is  stated  after  the  overruling  of  the  plaintiff's 
motion.  But  if  the  answer  was  first  filed,  and  if  the  motion  had 
been  granted,  an  inquiry  as  to  damages  would  have  been  still 
necessary,  and  the  effect  of  the  motion  was  substantially  attained 
by  the  instruction  as  to  the  defense  of  jettison.  The  amend- 
ment of  the  answer  made  during  the  trial  does  not  appear  to 
have  been  prejudicial  to  the  plaintiff.  The  demurrer  to  the  peti- 
tion, which  seems  to  have  been  founded  upon  its  failure  to  aver 
that  the  loss  for  which  damages  are  claimed  was  not  occasioned 
*'by  fire  or  dangers  of  the  river,"  was,  as  we  are  inclined  to 
think,  properly  overruled,  because  the  non-delivery  of  the  cargo 
was  prima  facie  a  cause  of  action,  and  the  matter  of  excuse  or 
justification  under  the  exception  seems  properly  to  come  from 
the  defendant,  within  whose  knowledge  it  lies.  If  the  plaintiff 
had  negatived  the  application  of  the  exception,  it  would  have 
been  a  mere  formality,  which  would  not  have  thrown  the  burden 
of  proof  upon  him,  nor  excused  the  defendant  from  showing, 
by  pleading  and  proof,  that  the  loss  or  non-delivery  of  the 
cargo  was  occasioned  by  one  of  the  excepted  causes.  But  if 
this  were  not  so,  and  if  the  petition,  standing  alone,  should  hav« 
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been  adjudged  to  be  insafficient  for  want  of  a  n^gatiye  allega- 
tion that  the  non-delireiy  had  not  been  occasioned  by  one  of 
the  excepted  causes,  we  are  satisfied  that  the  defect  was  cored 
by  the  answer,  which,  professing  to  set  out  the  cause  and  man- 
ner of  the  loss,  arers  that  it  was  occasioned  by  one  of  the  ex- 
cepted causes,  and  thus  makes  a  part  of  the  issue  the  Tery  fact 
which  was  omitted  in  the  petition.  And  as  that  fact,  being  in« 
eluded  in  the  issue,  must  have  been  determined  one  way  or 
other  as  certainly  as  if  it  had  been  n^gatired  in  the  petition,  it 
would  be  worse  than  useless  to  send  the  case  back  for  a  formal 
negation  by  the  plaintiff  of  a  fact  which  was  already  embraced 
in  the  issue,  and  already  and  certainly  negatiyed  by  the  rerdict. 
If,  therefore,  there  be  in  such  a  case  no  error  affecting  the  trial, 
and  the  verdict  be  sustained  by  the  evidence,  the  court  would 
not  after  verdict  reverse  the  judgment  for  a  defect  of  this  kind, 
even  though  it  might  be  fiital  on  demurrer;  because,  upon  the 
whole  record,  the  plaintiff  would  appear  to  be  entitled  to  judg- 
ment. 

We  pass,  then,  to  the  answer,  which  not  only  admits  the  non- 
ddivexy  of  a  large  portion  of  the  plaintiff's  goods,  as  alleged  in 
the  petition,  but  avows,  as  the  cause  of  non-deliveiy,  that  th^ 
were  thrown  into  the  river,  and  thus  destroyed  or  lost,  by  the 
willful  and  deliberate  act  of  the  master  and  other  agents  of  the 
defendants.  But  in  order  to  make  an  act  so  obviously  injurious 
to  the  shipper,  and  apparently  so  contrazy  to  the  undertaking  and 
duty  of  the  carrier,  operative  in  itself  as  an  excuse  for  the  non- 
delivezy,  and  a  defense  to  the  shipper's  action  for  the  apparent 
fareach  of  contract,  the  act  itself  must  be  shown  to  have  been 
caused  by  one  of  the  dangers  of  the  river  which  could  not  have 
been  avoided,  and  to  have  been  rendered  necessary  by  circum- 
stances over  which  the  defendants  and  their  agents  and  servants 
employed  in  the  navigation  of  the  boat  had  no  control,  which 
they  could  not  have  foreseen  and  guarded  against  by  the  exer- 
cise of  that  vigilance  which  was  appropriate  to  their  respective 
stations  and  called  for  by  the  character  of  the  navigation  in 
which  they  were  engaged,  and  which,  when  they  actually 
occurred,  left  no  reasonable  means  of  escaping  a  total  loss  but 
by  sacrificing  a  part  of  the  properly  at  risk  for  the  safety  of  the 
residue.  If  a  power  of  such  magnitude  must  be  conceded  to 
the  navigators  of  steamboats  in  our  interior  streams,  it  furnishes 
a  most  potent  reason  why  not  only  the  boats  themselves  should 
be  stanch,  well  equipped,  and  competent  in  every  respect  to 
meet  all  ordinary  difficulties  of  the  intended  voyage,  but  why. 
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•I0O9  the  maeters  or  others  at  whose  discretion  a  portion  of  the 
cargo  intrusted  to  their  care  may  be  destroyed  with  impnniiy^ 
or  at  the  common  charge  of  all  concerned,  should  possess  that 
skill  and  eirpenence  and  care  which  would  enable  them,  as  &r 
as  practicable,  to  avoid  or  overcome  danger,  and  that  discretion 
and  firmness  which  might  prevent  a  saciifice  under  the  prompt- 
ings of  timidity  or  of  needless  despair. 

The  single  fact  that  the  boat  is  in  such  a  situation  at  the  time 
of  a  jettison  as  that  in  all  reasonable  probability  a  total  loss  of 
both  vessel  and  cargo  must  ensue  if  immediate  relief  be  not 
afforded,  will  not  justify  the  carrier  or  his  agents  in  resorting  to 
the  extreme  measure  of  casting  overboard,  and  thus  destroying, 
a  portion  of  the  cargo,  so  as  to  throw  the  loss  upon  all  who  may 
be  benefited  by  the  sacrifice  (though  it  be  at  the  moment  neees* 
sary  and  prove  successful),  unless  the  crisis  come  without  fault, 
that  is,  without  the  want  of  due  care  in  avoiding  and  due  skill 
and  diligence  and  exertion  in  overcoming  the  evil.  If  by  the 
use  of  proper  care  and  skill  and  diligence  and  exertion,  or  activ- 
ity, the  necessity  for  the  sacrifice  might  have  been  avoided,  or 
if,  though  the  duiger  and  the  crisis  could  not  have  been  avoided, 
the  sacrifice  is  thought  necessary,  and  is  made  only  to  prevent 
harm  to  the  boat  or  to  expedite  her  on  her  voyage,  the  carrier, 
on  account  of  his  fault  in  the  first  case,  and  because  in  the  other 
he  alone  is  benefited  by  the  sacrifice,  must  alone  bear  the  conse- 
quent loss. 

The  carrier,  even  under  the  exception  of  dangers  of  the  river, 
is  responsible  to  the  shipper,  not  only  for  losses  which  occur 
by  reason  of  the  insufficiency  of  his  boat  or  its  equipments,  but 
for  those  also  which  are  occasioned  by  the  incompetency  of 
those  whom  he  employs  in  its  navigation,  or  by  the  want  of 
reasonable  care  and  skill  and  diligence  in  the  particular  cir> 
cumstanoes  which  have  occasioned  the  loss.  And  that  reason- 
able competency,  including  care  or  prudence,  and  skill  and 
diligence,  is  that  degree  of  these  qualities  and  experience  which 
is  usual  among  those  employed  in  the  same  navigation,  such  as 
its  nature  and  ordinary  dangers  and  difficulties  require,  and 
which  the  public  has,  therefore,  a  right  to  expect  from  all  who 
undertake  the  transportation  of  property  and  persons  in  that 
navigation. 

By  the  common  law,  the  common  carrier,  whether  by  land  or 
water,  and  whether  engaged  in  external  or  internal  navigation^ 
eould  excuse  the  non-deliveiy  of  the  goods  received  for  trans- 
portation only  by  showing  that  it  had  been  occasioned  by  tha 
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act  of  Gkxly  or  by  the  king^s  (that  ib,  pnblio)  enemm;  against 
looaoo  otherwise  occasioned^  unless  by  the  fault  of  the  shipper 
or  owner  of  the  goods,  he  was  in  effect  an  insorer.  Under  this 
role  of  vesponsibilityy  a  jettison,  or  the  throwing  overboard  of 
a  part  of  the  goods,  did  not  excuse  the  non-delivexy,  and  there* 
fore  was  not,  as  between  the  carrier  and  the  shipper,  justifiable 
unless  it  was  done  under  a  neceesity  occasioned  by  the  act  of 
Gt>d  or  of  public  enemies. 

The  right  and  law  of  jettison  had  its  origin  and  growth  as  a 
law  of  the  sea,  in  the  navigation  of  which  the  loss  of  the  yessel 
involved  not  only,  in  most  instances,  the  loss  of  the  cargo,  but 
generally  the  loss,  and  always  the  haiard,  more  or  less  imminent, 
of  life.  And  we  sometimes  find  the  rule  exempting  the  carrier 
from  liability  on  the  ground  of  this  right  laid  down  as  if  de- 
pending upon  or  growing  out  of  a  necessity  of  throwing  goods 
overboard  for  the  preservation  of  the  vessel  and  crew  in  a  tem- 
peet:  2  Kent's  Com.  608;  or  in  extremily  produced  by  other 
causes  coming  within  the  common-law  exceptions  to  the  under- 
taking of  the  carrier.  The  extreme  rigor  of  the  rule  of  liability 
applicable  to  carriers  by  sea,  who  necessarily  incur  much  greater 
hazards  than  are  ordinarily  incident  to  transportation  by  land, 
has  in  modem  times  been  mitigated  by  introducing  into  the 
contract  for  transportation  and  delivery  the  exception  of  dan- 
gers or  perils  of  the  sea,  in  addition  to  the  two  exceptions  of 
the  act  of  God  and  the  king's  (or  public)  enemies  recognized 
1^  the  common  law.  And  as  under  the  common-law  exceptions 
the  carrier  was  not  liable  for  the  non-delivery  of  goods  thrown 
overboard  under  a  necessity  caused  by  the  act  of  God  or  the 
public  enemies^  so  to  give  him  the  reasonable  benefit  of  the 
exception  of  the  perils  of  the  sea  when  expressed  in  the  con- 
tract, he  is  not  liable  for  the  non-delivery  of  goods  thrown  over- 
board, under  a  necessity  cauiaed  by  a  peril  of  the  sea.  In  either 
case,  and  in  the  one  as  certainly  as  in  the  other,  if  the  jettison 
be  rendered  necessary  by  one  of  the  excepted  causes,  as  by  the 
act  of  God  or  a  peril  of  the  sea,  the  loss  occasioned  by  the 
jettison  is  a  loss  occasioned  by  the  cause  which  rendered  the 
jettison  necessary,  and  thus  justified  it,  and  is  therefore  a  loss 
coming  within  the  exception,  and  for  which  the  carrier  is  not 
liable,  except  with  all  others  concerned  in  proportion  to  the 
benefit  derived  from  the  sacrifice.  But  while  it  is  generally 
easy  to  determine  whether  the  loss  has  been  occasioned  by 
lightning,  tempest,  earthquake,  or  other  act  of  Gk>d,  it  is  often 
difficult,  as  said  by  Chancellor  Kent,  to  determine  whether  the 
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disaster  liappened  by  a  peril  of  the  sea  or  anaToidable  accident, 
or  by  the  fiiult,  negligence,  or  want  of  skill  of  the  master:  3 
Kent's  Com.  217.  *' Perils  of  the  sea  denote  natoral  accidents 
peculiar  to  that  element,  which  do  not  happen  by  the  intervene 
tion  of  man,  nor  are  to  be  pretented  by  homan  pradence:**  Id« 
216. 

It  is  more  pertinent,  howerer,  and  more  profitable,  to  consider 
the  examples  given  by  which  to  determine  whether  the  disaster 
has  happened  by  a  peril  of  the  sea  than  to  attempt  any  dedaetion 
from  the  expressions  used  in  defining  such  a  peril.  '*  If ,"  says 
the  same  author,  **  a  rock  or  sand-bar  be  generally  known,  and 
the  ship  be  not  forced  upon  it  by  adverse  winds  or  tempests,  the 
loss  is  imputed  to  the  fault  of  the  master.  But  if  the  ship  be 
forced  upon  such  rock  or  shallow  by  winds  or  tempests,  or  if 
the  bar  was  occasioned  by  a  recent  and  sudden  collection  of 
sand  in  a  place  where  ships  could  before  sail  with  safety,  the 
loss  is  to  be  attributed  to  a  peril  of  the  -sea: "  8  Kent's  Com* 
217.  The  same  rule  of  discrimination,  and  in  the  same  wards, 
is  stated  by  Abbott,  in  his  work  on  shipping,  p.  258,  also  by 
Stoxy  on  Bailments,  and  by  other  authors,  who  need  not  be  re- 
ferred to. 

Under  this  rule,  and  from  what  has  already  been  said,  we 
must  conclude  that  if  a  vessel  transporting  goods  on  the  sea, 
under  a  contract  containing  the  exception  of  perils  of  the  sea, 
should,  by  running  on  a  bar,  such  as  is  described  in  the  last 
member  of  the  rule,  and  in  such  a  place  come,  without  fault  on 
the  part  of  the  navigators,  into  such  a  perilous  condition  as  to 
render  it  necessary  for  the  common  safety  that  a  part  of  the 
caigo  should  be  thrown  overboard,  such  jettison  would  be  jus- 
tifiable, and  the  carrier  would  not  be  held  responsible  upon  his 
oontract  for  the  non-delivexy  of  the  goods  thus  destroyed. 
And  although  the  necessity  for  preserving  life  is  sometimes,  it 
is  not  always,  referred  to  in  stating  a  proper  case  for  a  jettison, 
as  in  Abbott  on  Shipping,  142.  But  as  property  alone  is  de- 
stroyed by  the  jettison,  it  would  seem  to  be  sufficient  in  point  of 
reason  to  justify  the  destruction  of  a  small  part  of  that  which 
is  at  risk,  that  such  sacrifice  was  neoessaxy  for  the  preservation 
of  the  residue  of  much  greater  value,  though  no  life  was  at  hai- 
ard,  provided  the  necessify  for  the  sacrifice  has  arisen  without 
fault  on  the  part  of  him  who  has  charge  of  and  is  responsible 
for  the  whole.  And  we  suppose  the  preservation  of  life  has 
been  referred  to  in  connection  with  the  necessify  of  a  jettison, 
rather  on  account  of  the  fact  that  the  danger  of  the  vessel  oom- 
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jnonlj  inrolTed  hazard  to  the  liTes  of  those  on  board,  than  as  a 
serious  indication  that  a  jettison  might  not  be  justified  unless 
it  were  necessazy  for  the  preservation  of  life  as  well  as  proi>ert7. 
Surelj  the  master  would  not  be  justified  in  abandoning  the 
ship  and  cargo  to  a  total  loss  merely  because  he  and  all  on  board 
<H>uld  save  themselyes  without  diffioultj,  or  were  in  no  danger* 
when  by  the  sacrifice  of  a  small  portion  of  the  cargo  the  entire 
residue  with  the  ship  might  be  sared.  The  fact  that  the  hamrd 
of  life  to  the  crew  and  others  is  inyolred  in  the  danger  of  the 
Tessel  would  doubtless  increase  the  importance  of  the  crisis, 
and  render  more  urgent  the  necessity  of  doing  whatever  might 
be  done  to  insure  the  common  safety.  But  we  do  not  per- 
eeire  that  it  should  be  absolutely  essential  to  the  justification 
of  a  jettison. 

The  exception  of  the  dangers  of  the  river  in  the  bill  of  lading 
now  before  us  bears  a  strong  analogy,  muioHa  miUandia,  to  the 
exception  of  perils  of  the  sea.  And  there  seems  to  be  no  good 
reason  why  the  same  definition,  with  the  substitution  of  "  river** 
for  *'  sea/'  should  not  be  applied  to  each;  nor  why  the  same 
principle  which  determines  the  liability  or  non-liability  of  the 
carrier  by  water  under  the  one  exception  should  not  also  deter- 
mine it  under  the  other.  The  principle  that  the  carrier  should 
provide  a  vessel  in  strength  and  equipments  suitable  to  the 
voyage  which  he  undertakes,  and  that  he  should  furnish  her 
with  officers  and  men  competent  in  number  and  in  the  quali- 
ties requisite  for  the  particular  navigation,  is  alike  applicable  to 
both  cases;  and  there  can  be  no  ground  for  discrimination  upon 
the  question  of  his  liability  for  a  loss  occasioned  by  a  want  of 
reasonable  care,  or  skill,  or  diligence  in  those  whom  he  has  em- 
ployed as  his  agents  in  the  transportation  of  merchandise.  Nor 
ahould  there  be  any  as  to  his  non-liability  for  accidents  peculiar 
to  the  element  on  which  his  vessel  is  borne,  and  to  the  naviga- 
tion he  is  engaged  in,  and  which  do  not  happen  by  the  interven- 
tion of  man,  nor  are  to  be  prevented  by  human  prudence.  By 
which  we  understand  that  degree  of  prudence  which  is  usually 
found  in  discreet  men  under  similar  circumstances,  and  is  to 
be  reasonably  expected  from  those  who  are  engaged  in  the  par- 
ticular navigation. 

There  are,  it  is  true,  differences  between  our  rivers  and  the  sea. 
But  although  these  may  produce  a  difference  in  the  circum- 
stances of  the  case,  and  some  difference  or  even  difficulty  in  the 
application  of  the  same  principle  of  liability  or  non-liability, 
we  do  not  perceive  that  they  should  necessarily  produce  aoy 
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diffeience  in  the  principle  itself.  It  is  said  that  there  are  mape 
and  charts  of  the  ocean  by  which  the  navigator  is  shown  the 
course  which  he  should  pursue  and  the  dangers  which  he  is  to 
avoid.  But  the  new  discoreries  continuallj  made,  and  the  con- 
stant improrements  and  additions  to  existing  charts,  show  thai 
the  great  ocean  is  yet  but  imperfectly  explored,  while  the  numer- 
ous shipwrecks  annually  occurring  show  how  little  maps  and 
oharta  avail  against  rocks  and  winds  and  storms,  to  which  the 
navigation  of  the  sea  is  subject.  And  what  are  maps  and  charts, 
even  as  guides  upon  the  ocean,  which  must  forever  remain  track- 
less, compared  with  the  shores  of  our  rivers,  always  in  sight  of 
the  navigator,  and  with  the  successive  objects  upon  them,  soon 
becoming  familiar,  and  which,  as  landmarks,  enable  him  at  a 
ghince  to  know  not  only  where  he  is,  but  what  known  obstadei 
or  dangers  he  is  approaching? 

The  narrowness  of  the  rivers,  too,  while  it  facilitates  his 
knowledge  of  the  stream  and  its  obstructions,  or  other  difficul- 
ties, diminishes  the  danger  which  might  otherwise  arise  from  an 
accident  produced  by  a  peril  of  the  river,  and  not  involving  the 
immediate  destruction  of  the  boat,  by  the  facility  which  it  fur- 
nishes, from  the  proximity  of  the  shore,  of  removing  persons 
and  properly  to  a  place  of  safely.  We  find  in  the  comparison 
thus  far  nothing  which  should  relax  in  favor  of  the  carrier  upon 
the  Mississippi  and  Ohio  rivers  the  rule  of  diligence  and  skill, 
or  the  principle  of  liability,  as  established  with  respect  to  carriers 
by  sea,  under  the  exception  by  contract,  of  perils  of  the  sea. 
And  to  piursue  the  parallel  still  further:  if  the  rivers  have  cur- 
rents, and  are  subject  to  winds  and  storms,  which  may  counter- 
act the  efforts  and  skill  of  the  helmsman  and  drive  the  boat  from 
its  course,  and  ground  or  strand  her,  so  there  are  currents  and 
tides  in  the  ocean  at  least  as  strong,  and  winds  and  tempests 
much  more  powerful,  occurring,  too,  when  there  is  no  port  or 
shore,  or  anchorage  at  hand,  which  may  afford  protection.  So 
if  there  are  islands,  and  bars,  and  shoals,  and  snags  in  the  rivers, 
there  are  also  islands,  and  bars,  and  shoals,  and  rocks,  open  or 
concealed,  in  the  ocean;  and  if  there  may  be  new  formations  of 
sand  in  the  rivers,  there  may  also  be  in  the  sea  new  formations, 
not  only  of  sand,  but  of  rocks  thrown  up  by  volcanoes,  and 
which  are  either  raised  above  or  remain  concealed  beneath  the 
surface  of  the  water. 

It  is  to  these  circumstances,  as  to  which,  so  far  as  they  may 
affect  navigation,  there  is  a  considerable  analogy  between  the 
rivers  and  the  sea,  that  the  rule  quotfnl  from  Kent  and  Abbot* 
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applies.  The  obetraotioiui  ihemaelyes  inajbe  oonsiderad  ee 
natufal  oaoBes  or  facts,  ezisiing  without  the  intenrention  of  xnaiif 
and  peculiar  to  the  element,  whether  sea  or  river.  And  although 
the  ohetmction  be  known,  yet  if,  notwithstanding  the  ezerciae 
<rf  reasonable  care  and  skill,  the  ressel  be  driren  upon  it  hj  ex- 
taordinary  wind  or  tempest,  or,  as  we  add,  b^the  cnnent  of 
the  river,  whose  foroe  and  direction  could  not  have  been  reason- 
mUj  anticipated,  nor  its  effects  avoided  by  proper  skill  and  ex- 
ertion, all  of  which  are  natural  forces;  or  if  the  obstruction  be 
unknown  and  be  at  a  place  where  vessels  passed  before  in  saf  efy — 
the  accident  of  the  vessel  in  either  case,  running  and  grounding 
upon  such  obstruction,  without  fault  of  the  navigators,  is  attrib- 
uted to  a  peril  of  the  sea,  if  the  navigation  be  upon  the  sea,  or 
ahould  equally,  as  we  think,  be  attributed  to  a  danger  of  the 
river,  if  the  navigation  be  upon  it. 

But  if,  on  the  other  hand,  the  obstruction  be  known,  and  the 
vessel  run  upon  it  without  being  driven  on  it  by  the  superior 
natural  force  of  wind  and  tempest,  the  law  of  the  sea  makes  the 
cai'rier  liable  for  any  loss  occasioned  by  the  accident,  upon  the 
assumption  that,  not  being  the  result  of  the  superior  foroe  of 
natural  causes,  it  might  have  been  prevented  by  human  prudence, 
that  is,  by  the  exerdse  of  reasonable  care  and  skill,  and  is  to  be 
attributed,  not  to  a  peril  of  the  sea,  but  to  the  fault  or  deficiency  of 
the  navigator.  And  to  the  application  to  the  carrier  on  the  river,  of 
this  branch  of  the  rule,  with  the  qualification  of  adding  the  cur- 
rent of  the  river  as  one  of  the  natural  forces  which  might,  by 
eounteracting  the  reasonable  exertions  of  care  and  skill  on  the 
part  of  the  navigator,  and  without  &ult  on  his  part,  produce  the 
accident,  there  can,  in  our  opinion,  be  no  reasonable  objection, 
unless  the  carrier  on  the  river  is  to  be  absolved  from  the  exercise 
of  reasonable  care  and  skill.  We  think  the  carrier  is  to  be  held 
liable  for  every  loss  occasioned  by  an  accident,  which,  by  the 
use  of  reasonable  care  and  skill  and  prudence  by  the  navigator 
of  his  vessel  might  have  been  prevented.  And,  therefore,  we 
have,  in  our  exposition  of  that  branch  of  the  rule  which  excuses 
the  carrier,  for  the  vessel  being  driven  by  winds,  etc.,  upon  a 
known  obstruction,  expressed  the  qualification  necessarily  to  be 
understood  in  the  rule  itself  as  quoted,  that  the  accident  must 
occur  notwithstanding  the  exercise  of  reasonable  care  and  skill 
to  prevent  it. 

It  will  be  observed  that  we  have  included  among  the  obstruc- 
tions whicdi  may  aid  in  causing  an  accident  attributable  to  dan- 
gers of  the  river,  not  only  islands,  and  bars  or  shoals,  but  also 
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snags,  and  we  might  say,  the  shore  itself.  The  principle  being 
that  if  the  boat,  while  pursuing  the  usual  course  or  channel, 
runs  and  grounds  upon  one  of  these  obstructions,  which  is  un- 
known to  navigators,  the  accident  is  attributed  to  a  danger  of 
the  river;  but  if  it  run  upon  one  which  is  known,  it  is  not  at» 
tributed  to  thsft  cause  unless  it  be  driven  upon  it  by  one  of  the 
natural  forces  to  which  we  have  referred,  and  notwithstanding 
the  reasonable  efforts  of  the  navigator.  The  same  principle  of 
discrimination  between  the  known  and  the  unknown  applies  to 
the  shifting  of  bars,  or  the  formation  of  new  ones  by  the  rising 
and  falling  of  the  river.  But  as  this  property  or  habit  of  the 
river,  as  well  as  its  ordinary  currents  and  the  effect  of  ordinaxy 
winds,  should  be  known,  and  must  be  presumed  to  be  known,  to 
the  navigator,  a  corresponding  degree  of  caution  is  requisite  in 
approaching  and  passing  those  places  in  which  such  changes  may 
be  expected  in  the  bed  of  a  falling  river,  and  in  which  the  course 
of  the  boat  may  be  effected,  even  by  ordinary  vrinds  and  currents. 
We  have  only  to  add  upon  this  subject,  that  in  speaking  of 
unknown  obstructions  we  refer  to  such  as  were  neither  known 
to  navigators  generally,  nor  to  the  navigators  of  the  particular 
boat  before  the  accident,  nor  discoverable  by  them  by  the  exer- 
cise of  reasonable  vigilance  on  their  part,  and  in  time  to  have 
avoided  the  accident.  If  the  obstructioA  be  thus  unknown,  the 
accident  of  running  upon  it  may  properly  be  regarded  as  one 
which  could  not  have  been  prevented  by  human  prudence  or 
foresight.  But  if  it  be  actually  known  to  the  navigator  of  the 
boat,  or  if,  being  generally  known,  he  ought  to  have  known  it, 
or  if  he  might  have  known  it  by  the  use  of  reasonable  vigilance, 
then,  unless  the  boat  be  driven  upon  it  by  superior  natural  force 
against  his  proper  exertions,  it  is  not  such  an  accident  as  human 
prudence  and  foresight  could  not  have  prevented,  and  is  there- 
fore not  attributable  to  a  danger  of  the  river.  The  same  prin- 
ciple may  be  applied  with  regard  to  winds  and  currents,  with  a 
discrimination  between  what  is  ordinary,  and  should  be  known 
and  provided  against,  and  that  which  is  extraordinary,  and  not 
to  be  anticipated.  The  conclusion  to  which  we  have  come  in 
reference  to  this  exception  of  dangers  of  the  river,  and  to  the 
criterion  of  the  carrier's  liabilily ,  though  opposed  in  some  degree 
to  the  case  of  Collier  v.  Valentine,  11  Mo.  299,  is  accordant  with 
the  general  current  of  cases  cited  upon  this  subject  by  the 
counsel  for  the  carrier,  and  especially  with  the  cases  of  Brown 
T.  Wright,  4  Yerg.  57;  Shute  v.  Wade,  5  Id.  7;  and  Hackney  t. 
WiUianut^  6  Id.  840,  as  quoted  by  him. 
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It  was  neoessaiy  that  the  answer  which  admitted  and  pro* 
f  essed  to  justify  the  non-delireiy  of  a  large  portion  of  the  plaint- 
iff's  goods,  and  to  present  a  defense  under  the  exception  of 
dangers  of  the  river,  should  state  &cts  which  would  show,  not 
only  a  necessity  for  throwing  the  goods  overboard  when  it  was 
done,  but  also  that  this  necesaify  was  caused  by  a  danger,  or  by 
dangers  of  the  river. 

The  allegation  that  the  accident  and  loss  were  occasioned  by 
dangers  of  the  river  is  an  allegation  of  a  conclusion  of  law  aris- 
ing upon  certain  facts,  and  the  facts  themselves  should  have 
been  stated.  The  averment  that  the  accident  was  unforeseen, 
and  inevitable  or  unavoidable,  presents  no  distinct  fact.  These 
terms  are  themselves  but  conclusions  from  facts  which  should 
have  been  stated.  The  fact  or  facts  which  prevented  the  danger 
from  being  foreseen,  and  those  which  made  it  unavoidable  and 
rendered  it  inevitable,  should  have  been  shown  with  reasonable 
precision  and  brevily;  for  we  are  not  requiring  a  statement  of 
the  evidence  by  whidi  the  facts  may  be  proved,  but  a  statement 
of  the  material  facts  on  which  depend  the  conclusions  of  law 
relied  on  in  the  defense.  An  accident  may  have  been  unf ore* 
seen,  and  may,  under  the  particular  circumstances,  have  been  at 
the  moment  unavoidable  and  inevitable,  and  yet  may  not  be 
properly  attributable  to  dangers  of  the  river;  and  it  will  not  be 
attributed  to  that  cause  if,  by  the  exercise  of  reasonable  care 
and  skill,  it  might  have  been  foreseen  and  avoided. 

The  boat,  in  ascending  the  Mississippi  in  the  night,  ran  on 
Montezuma  bar.  Without  drawing  any  inference  of  notoriety 
from  the  fact  that  the  bar  had  a  name,  it  is  evident,  from  what 
has  been  said,  that  the  running  upon  it  was  not  an  accident 
attributable  to  a  danger  qf  the  river,  unless  the  bar,  being  a  new 
formation  or  in  a  new  place,  was  unknown  (in  the  sense  in 
which  we  have  ex|)lained  that  term),  and  was  not  visible  nor 
discoverable  by  reasonable  vigilance  in  time  to  be  avoided;  or 
imless,  although  it  was  known  or  thus  discoverable,  the  boat 
was,  without  &ult  of  the  navigators,  driven  upon  it  by  the  wind 
or  the  current,  which  counteracted  the  reasonable  exertions  of 
those  who  were  conducting  it.  The  operation  of  these  natural 
forces  in  producing  the  collision  seems  to  be  absolutely  nega- 
tived by  the  fact  that  the  boat  was  going  up  stream  when  she 
struck  the  bar,  while  not  only  the  current,  but  the  wind  also, 
as  alleged,  were  driving  in  the  opposite  direction.  The  striking 
or  running  on  the  bar  which  thus  occurred  in  going  up  stream 
may  be  assumed  to  have  been  caused  by  the  power  of  the  engine 
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tad  the  f ofoe  of  ateam,  presmnably  undor  the  oontrol  of  thoM 
on  board.  It  was  therefore  neoeaaary,  in  order  to  faring  that 
collision  within  the  exception  of  dangen  of  the  riTem,  to  ahofw 
that  the  faarwas  a  new  formation,  where  boats  had  before  paeeod 
in  safety,  not  generally  known,  and  not  known  to  those  baring 
the  direction  of  this  boat. 

Again:  as  the  boat  ran  upon  the  bar  in  her  ascending  progrosa, 
the  presumption  is  that  she  ran  upon  it  with  her  bow  up 
stream;  and  in  that  poaition,  the  engine  being  rerersed  to  back 
her  off,  she  would,  when  got  afloat,  be  naturally  and  rapidly 
impelled  stem  foremost  down  the  stream,  by  the  concurrent 
forces  of  the  wind,  the  current,  and  the  engine.  And  yet  in 
pursuing  the  narratiye  of  the  disaster,  as  presented  in  the 
answer,  we  find  it  said  that  in  endeavoring  to  back  her  off  with 
the  engine  the  boat  swung  broadside  upon  the  bar,  stuck  fast, 
and  was  then  grounded.  All  this  was  certainly  strange  and  in- 
explicable, if  it  happened  while  her  bow  was  still  aground  on 
the  bar,  which  it  must  hare  struck  on  the  lower  side,  and  while 
the  boat  was  operated  on  l^  the  current  and  wind  and  steam, 
all  tending  to  keep  her  in  a  direction  up  and  down  the  channel. 
But  the  answer  says  she  ran  on  the  upper  end  of  the  bar,  and 
swung  with  her  side  on  it,  the  wind  and  current  pressing  her  on 
the  bar.  Of  course  this  could  not  have  happened,  either  while 
the  bow  was  fast  where  it  first  struck,  and  the  stem  down  the 
stream,  or  while  the  boat  was  actually  moving  up  stream,  bow 
foremost.  It  must  hare  happened  after  she  was  got  afloat  from 
the  first  sticking,  and  while  going  down  the  stream  before  the 
engine  was  rerersed,  or  before  it  had  given  her  a  new  headway 
up  the  stream;  and  while  thus  descending  her  stem  may  have 
struck  on  the  upper  side  of  some  other  part  of  the  same  or  of 
another  bar,  and  her  bow  swinging  round  by  force  of  the  wind 
and  current  bearing  it  downward.  She  may  thus  have  been 
found  broadside  upon  the  bar. 

This,  according  to  the  evidence,  was  substantially  the  actual 
course  of  events.  There  seems  to  have  been  in  fact,  as  from  the 
answer  there  may  be  inferred  to  have  been,  two  collisions  or 
accidents:  the  first  while  the  boat  was  ascending  the  stream, 
when  probably  the  bow  ran  upon  a  bar;  the  other  after  she  had 
been  got  afloat  from  the  first  striking,  and  before  recovering  her 
headway,  when  descending  the  stream  stem  foremost  she  struck 
another  bar,  or  a  different  part  of  the  same,  and  having  swung 
round  came  into  the  position  in  which  the  jettison  was  resorted 
to,  and,  as  aU^ged,  under  a  necessity  then  existing  to  throw  a 
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part  of  the  oaigo  orerboard  as  the  only  pxacticable  means  of 
•aving  the  residue  and  the  boat  itself.  But  in  order  to  show 
{hat  this  neoessityy  if  it  existed,  and  the  oonsequent  loss  and 
non-deliyeiyy  were  oooasioned  by  dangers  of  the  rirer,  and  there- 
fore within  the  exception  in  the  poliqyy  it  was  neoessaiy  to  show, 
not  only  that  the  extreme  peril  of  the  boat  was  the  unavoidable 
4X>n8equence  of  this  second  striking^  and  of  the  action  of  the 
wind  and  current  on  the  boat,  not  to  be  averted  by  reasonable 
skill  and  exertion,  but  that  the  second  stnldng  itself  was  upon 
«  recent  formation,  or  unknown  bar;  or  that  it  was  caused  by 
force  of  the  wind  and  current,  and  in  either  case  without  fault 
on  the  part  of  the  navigators.  And  if  the  situation  of  the  boat 
which  rendered  her  liable  to  an  accident  not  consistent  with 
her  proper  motion  up  stream,  and  which,  therefore,  should  be 
accounted  for,  was  the  consequence  of  the  first  sticking,  it 
fldiould  have  been  shown  that  reasonable  care  and  skill  and  exei^ 
tion  were  used  in  getting  the  boat  off  from  the  first  sticking; 
and  in  avoiding  the  second  as  well  as  that  of  the  first  sticking, 
was  itself  caused  by  danger  of  the  river.  And  if  the  part  of  the 
xiver  where  these  accidents  occurred  was,  on  account  of  the 
number  or  extent  and  shifting  character  of  the  bars,  particularly 
intricate  and  dangerous,  this  &ct,  instead  of  authorizing  a  relaxa- 
tion, required  an  increase  of  care  and  skill  and  diligence.  And 
finally,  if  the  second  striking  and  the  grounding  of  the  boat 
with  her  broadside  on  the  bar,  where  the  wind  and  current  were 
pressing  her  upon  it,  be  accounted  for  and  traced  to  dangers  of 
the  river  which  could  not  have  been  prevented  by  human  fore- 
sight, it  would  still  be  necessary  to  show  what  particular  fact  or 
circumstance  beyond  the  control  of  the  navigators  caused  to 
the  boat,  in  the  condition  described,  such  imminent  danger  of 
immediate  destruction  as  rendered  it  necessary  for  the  safety  of 
boat  and  cargo  that  a  part  of  the  latter  should  be  thrown  over- 
board. And  it  should  be  shown  that  before  this  extreme  meas- 
ure was  resorted  to  all  other  practicable  means  were  tried;  or 
if  any  usual  means  were  omitted,  the  cause  of  such  omission 
•hould  be  stated. 

The  answer,  when  subjected  to  these  tests,  growing  out  of  the 
principles  which  we  deem  applicable  to  the  subject,  is  found  to 
be  substantially  defective  in  failing  to  state  facts  which  author- 
ize the  conclusion  that  either  the  first  or  the  second  striking  of 
the  boat  was  attributable  to  a  danger  to  the  river,  and  not  to  the 
fault  of  the  navigators,  and  in  failing  to  state  the  facts  which 
constituted  or  caused  the  immediate  and  imminent  danger  to 
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the  boat  and  cargo,  to  be  aToided  only  by  a  jettison,  and  whicli, 
while  they  forbade  delay,  which  in  many  cases  might  bring 
relief,  prevented  the  resort  to  other  means  of  safely  rather  than 
to  the  sacrifice  of  a  Taluable  part  of  the  cargo.  The  manner  of 
determining  on  and  making  the  jettison  as  stated  seems  to  be 
subject  to  no  reasonable  objection.  But  the  fact  that  the  mas- 
ter and  the  officers  whom  he  consulted  thought  the  jettiscHi 
necessazy  did  not  make,  and  do  not  conclusively  prove  it  to 
have  been  so,*  and  as  the  propriety  of  their  decision  and  conduct 
must  be  passed  upon  by  a  court  and  jury,  to  whom  the  ques- 
tions as  to  the  cause  of  the  loss  and  the  liability  of  the  carriers 
are  to  be  submitted,  it  is  necessaiy  that  the  facts  relied  on  to 
justify  their  acts  and  to  repel  the  liability  should  be  presented 
in  pleading  to  the  court,  which  is  to  pass  upon  their  sufficiency, 
as  well  as  in  evidence  to  the  jury,  which  is  to  pass  upon  their 
truth.  It  may  be,  indeed,  that  the  carrier  may  apprehend  some 
disadvantage  in  submitting  to  tribunals  deliberating  in  ease  and 
security,  the  decision  upon  facts  and  conduct  occurring  in  the 
midst  of  dangers  and  difficulties,  to  be  fully  estimated  by  those 
only  who  encounter  them.  But  the  apparent  severity  of  this 
ordeal  is  mitigated  by  the  consideration  that  the  law,  while  it 
does  not  countenance  or  justify  rashness  or  inordinate  timidity 
in  those  who  undertake  the  aflfairs  of  others,  yet  requires  from 
them,  by  implication,  nothing  more  in  judgment  or  action  than 
that  which  under  the  circumstances  is  reasonable,  and  may  be 
justly  expected  from  men  of  ordinary  prudence  and  qualification 
for  the  undertaking,  and  that  by  confiding  the  ultimate  decision 
of  the  facts  to  a  tribunal  composed  of  ordinary  m&,  and  by 
admitting  all  such  pertinent  testimony  as  may  elucidate  the  con- 
duct and  motives  of  those  concerned,  it  insures  the  application 
of  this  humane  and  reasonable  principle  in  the  trial  of  the 
questions  which  are  to  be  decided.  If,  when  a  fatal  accident 
occurs,  the  main  circumstances  exist  which  may  characterize  the 
loss  as  attributable  to  a  danger  of  the  river,  if  produced  without 
fault  or  negligence,  the  court  pronouncing  the  law  must  inform 
the  jury  that  reasonable  care  and  skill  and  exertion  is  all  that  is 
required  from  the  navigators;  and  there  is  little  danger  that  the 
jury  will  subject  their  judgment  or  conduct  in  a  crisis  of  danger 
to  an  unreasonable  test,  or  require  from  them  more  than  under 
the  circumstances  should  be  expected  from  ordinary  men  pro- 
fessing the  skill  and  discretion  appropriate  to  their  station  and 
business. 
But  although  tha  answer  is  deemed  insufficient,  because  it 
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does  not  state  the  particular  facts  which  are  essential  to  the  jus- 
tification reHed  on,  jet  as  it  does  state  that  the  loss  was  caused 
by  a  danger  of  the  river,  and  by  an  accident  unforeseen,  unavoid- 
able, and  inevitable — ^that  all  available  means  were  used  for  the 
relief  of  the  boat,  showing  why  some  particular  measures  were 
unavailable  and  not  resorted  to,  and  that  the  danger  of  total 
destruction  was  so  imminent  and  immediate  as  to  render  the 
jettison  necessary  for  the  common  safety — ^and  as  these  general 
statements,  which  did  in  fact  include  the  facts  which  should 
have  been  stated,  were  adjudged  to  be  sufficient  on  the  demur- 
rer, whereby  the  defendants  were  prevented  from  making 
amendments  which  they  might  have  made  if  the  demurrer  had 
been  sustained;  and  as,  under  the  opinion  of  the  court  overrul- 
ing the  demurrer,  the  parties  went  to  trial  as  upon  a  valid  issue; 
and  as  the  answer,  though  defective  for  want  of  particular 
statement,  covered  in  fact  the  whole  case,  and  was  so  considered 
and  treated  on  the  trial;  and  as  the  evidence  introduced  by  the 
defendants,  and  that  which  was  offered  and  rejected,  conduced 
to  prove  facts  on  which  the  juiy  might  have  found  a  verdict  for 
the  defendants,  and  the  judgment  thereon  would  not  have  been 
reversed  because  the  answer  did  not  state  facts  which,  being  in- 
cluded in  its  general  statements,  and  therefore  in  the  issue, 
must  have  been  proved  to  authorize  the  verdict,  and  should 
have  been  considered  as  established  by  it — we  are  of  opinion 
that  they  should  not  be  precluded,  by  the  insufficiency  of  their 
answer,  from  questioning  the  judgment  against  them,  on  the 
ground  of  errors  in  the  trial  which  may  have  prevented  a  verdict 
in  their  favor,  or  from  reversing  the  judgment,  if  there  were 
such  errors.  As  the  answer,  although  insufficient  on  demurrer, 
would  have  sustained  a  judgment  for  the  defendants  if  the  ver- 
dict had  been  in  their  favor,  its  insufficiency  is  not  such  as  to 
justify  an  affirmance  of  the  judgment  against  them  on  that 
ground  alone. 

We  therefore  proceed  to  inquire  into  the  alleged  errors  preju- 
dicial to  the  defendants  committed  during  the  progress  of  the 
trial.  The  principal  and  most  important  of  these  alleged  errors 
consists  in  the  rejection  by  the  court,  in  the  various  forms  in 
which  it  was  presented,  of  all  evidence  offered  by  the  defend- 
ants which  tended  to  prove,  by  the  opinions  of  witnesses  ex- 
perienced in  the  navigation  of  steamboats  on  the  Ohio  and 
Mississippi  rivers,  that  spars  and  anchors  could  not  have  been 
used,  with  any  practical  advantage,  towards  the  relief  of  the 
bo4t,  in  consequence  of  the  softness  of  the  bar  or  sand  on 
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whicli  the  boat  was  grounded  broadside.  It  is  not  shown  that 
any  attempt  was  in  fact  made  to  use  spais  or  anchors  for  the 
purpose  of  getting  the  boat  free  from  the  bar;  and  it  is  sug- 
gested that  the  evidence  of  opinion  was  rejected  because  the 
attempt  to  use  them  was  deemed  to  be  the  essential  and  exclu- 
siye  test  of  their  practical  utility,  and  that  this  test  not  having 
been  resorted  to,  or  even  attempted,  the  court  was  of  opinion 
that  the  failure  could  not  be  justified  nor  the  actual  experiment 
substituted  by  mere  general  evidence  of  opinion,  and  that  spars 
and  anchors  being  the  usual  means  of  relieving  a  boat  when 
aground,  the  failure  to  attempt  their  use  in  this  case  was  such 
a  neglect  as  of  itself  to  prove  the  absence  of  that  care,  or  skill 
and  diligence,  or  exertion  which  the  occasion  required,  and 
which  were  necessary  to  a  justification  of  the  jettison. 

But  while  the  law  requires  the  use  of  all  practicable  means  of 
relieving  the  boat  from  distress  before  resorting  to  a  jettison, 
we  know  of  no  rule  which  makes  the  use  of  any  particular 
means  indispensable;  and  if,  in  point  of  fact,  the  nature  of  the 
bar  was  such  that  spars  and  anchors  could  not  be  used  at  aU; 
or  if  the  situation  of  the  boat  and  the  circumstances  existing 
at  the  time  were  such  that  spars  and  anchors,  if  they  might  be 
used  at  all,  could  not  be  used  with  any  prospect  or  hope  of 
relief  9  or  of  material  or  timely  benefit,  we  know  of  no  principle 
or  rule  of  law  which  requires  that  fatigue  and  exhaustion  and 
exposure  should  be  incurred  for  the  mere  name  of  diligence  in 
making  an  attempt'which  reason  and  experience  determine  to 
be  hopeless  and  useless.  The  modes  of  using  spars  and  anchors 
as  means  of  relieving  boats  when  aground,  the  practioabilitj 
of  using  them  in  particular  places  of  a  peculiar  character,  and 
their  general  effect  on  that  which  may  be  expected  from  them 
under  various  circumstances,  are  matters  of  skill  and  experience 
belonging  to  the  particular  art,  as  to  which  those  who  have  skill 
and  experience  in  the  subject  may,  according  to  the  general 
principles  of  evidence,  express  their  opinions,  either  upon  facta 
known  to  and  stated  by  themselves,  or  upon  facts  hypothetically 
stated  to  them  and  proved  in  the  cause  by  other  witnesses. 

But  at  last  these  opinions,  to  have  any  value,  must  rest  upon 
facts,  to  be  proved  as  facts,  and  not  as  mere  matters  of  opinion. 
Upon  the  question  whether  spars  and  anchors  could  be  used  at 
at  all  at  the  place  where  the  boat  was  aground,  the  principal 
fact  upon  which  opinion  might  be  founded  relates  to  the  na- 
ture of  the  bottom,  and  of  the  bar  or  sand  at  that  place,  as  be- 
ing of  such  rarity  or  density  that  anchors  could  or  could  not 
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take  hold  upon  the  surface,  and  that  spars  could  or  could  not 
find  a  foundation  or  resting-place  within  the  proper  distance 
from  the  application  of  the  power.  The  fact  as  to  the  density 
of  the  sand  of  which  the  bar  was  composed  might  be  imper- 
fectly or  inf  erentially  proved  by  those  who  had  a  general  knowl- 
edge of  it  from  previous  experience. 

But  this  general  inference,  or  even  knowledge,  would  hardly 
account  for  or  excuse  the  entire  neglect  of  spars  and  anchors 
without  making  some  actual  test,  if  opportunity  allowed,  of  the 
precise  nature  or  condition  of  the  sand  composing  the  bar  on 
which  the  boat  was  aground,  in  order  to  ascertain  whether  spars 
and  anchors,  or  either  of  them,  could  be  used.  The  nature  of 
the  bar  being  proved,  the  question  whether  spars  and  anchors 
oould  be  used  at  all  or  not  would  scarcely  require  the  skill  of  an 
expert  for  its  solution.  But  the  question  whether,  if  the  nature 
of  the  bar  presented  no  absolute  hinderance  to  their  use,  the 
dtoation  of  the  boat  vras  such  as  precluded  all  reasonable  ex- 
pectation or  chance  of  relief  by  that  means,  is  a  much  more 
complicated  and  difficult  question,  requiring  not  only  a  knowl* 
edge  or  detail  of  the  existing  circumstances,  but  a  large  share 
of  skill  and  experience  in  the  management  of  boats,  and  in  the 
means  of  relieving  them.  And  as  the  opinions  of  i>ersons  pos- 
sessed of  this  skill  and  experience  would  often  furnish  the 
only  means  by  which  ordinary  men,  unskilled  in  the  par- 
tioolar  subject,  could  come  to  a  just  or  satisfactory  decision, 
the  necessary  alternative  seems  to  be,  either  that  no  circum- 
stancee  can  excuse  the  failure  to  attempt  the  use  of  spars  and 
anchors,  where  there  is  a  possibility  of  making  the  attempt,  how- 
ever hopeless  it  may  be,  or  that  the  carrier  must  be  allowed  to 
prove,  in  the  only  manner  in  which  it  can  be  proved  without  ao- 
toal  experiment,  that  the  attempt  would  have  been  hopeless  and 
naelesB. 

It  has  already  been  said  that  the  law  requires  nothing  more 
than  reasonable — that  is,  suitable — skill  and  care  and  exertion. 
It  does  not  expect  or  require  that  the  navigators  of  the  partic- 
ular boat  which  has  met  vrith  loss  should  possess  or  display  ex- 
traordinary, much  less  superhuman,  faculties.  It  does  not  hold 
them  or  tiieir  employers  liable  for  their  omitting  to  do  what 
other  persons  of  skill  and  discretion,  in  the  same  employment, 
would  not,  under  like  circumstances,  have  done  or  attempted. 
Ab  all  or  each  set  of  navigators  must  act  ui>on  their  own  judg- 
ment of  what,  under  the  actual  circumstances,  is  useful  or  prac- 
ticable, so  the  common  judgment  or  opinion  of  men  of  oompe* 
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tent  skill  and  discretion  in  the  art  or  profession  seems  to  be  the 
appropriate  and  peculiar  test  of  that  which  is  reasonable,  and 
of  that  which  should  be  required  of  each.  And  as  these  opin- 
ions are  subject  to  the  ultimate  judgment  of  the  jury  or  other 
triers,  as  well  with  respect  to  their  own  reasonableness  as  with 
respect  to  the  competency  and  impartiality  of  those  who  deliver 
them,  there  would  seem  to  be  less  danger  that  the  jury  would 
be  led  into  mistake  when  aided  by  the  enlightened  opinions  of 
skillful  men  than  if  left  to  their  own  judgment  upon  the  mere 
facts  of  the  case. 

The  real  question  in  this  branch  of  tne  case  is  whether  spars 
or  anchors  could  have  been  used  with  any  effect  towards  the  re- 
lief of  the  boat  in  her  actual  situation,  or  whether  the  failure  to 
use  them  contributed  in  any  degree  to  produce  or  continue  or 
increase  the  danger  which  was  the  ground  of  the  jettison  and  of 
the  consequent  loss.  And  this  question  is  one,  not  of  law,  but 
of  fact,  to  be  decided  by  a  jury,  upon  such  evidence  of  facts  and 
opinions  as,  according  to  the  general  principles  of  evidenoe,  is 
appropriate  to  such  a  question  involving  the  exercise  of  judg- 
ment and  skill,  and  which  can  only  occur  in  a  particular  em- 
ployment or  business  of  art.  And  as  it  is  understood  to  be  the 
duty  of  the  master,  before  making  a  jettison,  to  consult  the 
other  officers  on  board,  if  there  is  opportunity  for  so  doing,  we 
think  the  carrier,  on  the  question  of  his  liability  for  the  loss,  is 
entitled  to  the  benefit  of  the  fact  that  such  consultation  vras  had, 
and  also  of  the  opinions  there  entertained  and  expressed  by  the 
officers  in  charge  of  the  boat,  to  be  proved  by  those  who  ex- 
pressed them,  if  their  evidence  is  attainable;  and  if  not,  by  oth- 
ers who  were  present  or  had  knowledge  of  them.  But  this  evi- 
dence should  be  admitted  no  further  than  to  prove  the  judgment 
or  opinion  of  the  individuals  referred  to,  as  expressed  at  the 
time,  with  reference  to  the  actual  condition  of  the  boat  and  the 
probable  or  possible  means  of  relief.  And  even  to  this  extent 
it  would  be  admissible  to  prove  only  that  the  jettison  was  mads 
deliberately,  and  upon  consultation  and  advice  in  reference  to 
the  actual  circumstances  and  necessities  of  the  case,  as  under- 
stood by  those  who  were  best  acquainted  with  them  and  were 
bound  to  act. 

It  may  indeed  be  doubted  whether  these  opinions,  on  which, 
as  expressed  at  the  time,  the  jettison  was  made,  were  not  a  plart 
of  the  res  gesias,  and  provable  as  such  by  the  testimony  of  those 
who  h^ard  them.  But  be  this  as  it  may,  they  are  certainly  not 
conclusive,  either  as  to  the  condition  of  the  boat  or  the  posaiUa 
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means  of  relief,  or  the  propriety  or  neceasitj  of  the  jettison  at 
the  time.  And  they  are  inadmissible  as  to  the  manner  in  which 
the  boat  was  placed  or  brought  into  the  situation  in  which  the 
jettison  was  thought  necessary. 

The  court  having  excluded  testimony  which,  according  to  the 
foregoing  opinion,  was  admissible,  and  upon  which,  in  connec- 
tion with  the  evidence  before  them,  the  juxy  might  have  found 
a  different  verdict,  the  judgment  ought  to  be  reversed  and  a  new 
trial  had,  unless  this  court  should  assume  conclusively,  which 
it  cannot  properly  do,  that  the  non-delivery  of  the  plaintiff's 
goods  was  caused  by  the  &ult  of  the  defendants  or  their  agents, 
and  not  by  a  danger  of  the  river  and  an  accident  occasioned 
thereby,  which  could  not  have  been  foreseen  or  avoided. 

Upon  the  cross-errors,  so  far  as  not  already  disposed  of,  we  re- 
mark that  there  is  no  foundation  in  the  record  for  the  complaint 
that  the  court  improperly  overruled  the  plaintiff's  motion  for 
judgment  (on  the  answer  of  the  defendants  held  good  on  de- 
murrer) for  the  amount  to  which  he  would  be  entitled  upon  a 
settlement  of  the  general  average,  in  case  the  jettison,  as  al- 
leged in  the  answer,  was  rendered  necessary  by  a  danger  of  the 
river,  and  which  it  is  contended  the  master  was  bound  to  asoeiv 
tain  and  secure.  The  record  does  not  state  that  any  such  mo- 
tion was  overruled  or  even  made.  And  if  the  motion  had  been 
expressly  nuide  and  overruled,  we  are  far  from  being  satisfied  that 
in  an  action  in  which  the  plaintiff  claims  damages  for  non-de- 
livery of  goods  according  to  the  bill  of  lading,  judgment  could 
be  claimed  upon  an  entirely  different  liability,  which  might 
grow  out  of  facts  presented  in  the  answer,  as  a  bar  to  the  actual 
demand.  We  have,  therefore,  deemed  it  unnecessary  to  inquire, 
and  certainly  unnecessary  to  decide,  whether,  in  a  case  of  justi- 
fiable jettison,  constituting  a  justification  for  non-deliveiy  of 
the  plaintiff's  goods,  the  master  is  bound  to  ascertain  and  se- 
cure the  amount  due  to  the  plaintiff  as  a  general  average,  and 
the  carrier  is  liable  for  a  neglect  of  this  duly.  Some  allegation 
of  the  breach  of  this  duty,  if  it  be  one,  would  seem  to  have  been 
necessary  to  fix  the  liability;  and  as  it  was  not  essential  to  the 
answer,  as  about  the  present  action,  that  it  should  show  that  the 
master  had  done  anything  in  relation  to  the  general  average,  its 
silence  on  that  subject  could  not  possibly  form  the  basis  of  a 
judgment  for  the  plaintiff's  share. 

A  more  serious  question  is  presented  by  the  complaint  that 
the  court  improperly  overruled  the  plaintiff's  objection  to  the 
eompetency  and  admissibility  of  B.  Jamison,  the  pilot  who  had 
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charge  of  the  boat  when  she  first  stnick,  and  when  in  backing 
off  she  was  finally  grounded,  and  who  was  allowed  to  testify  aa 
a  witness  in  this  case  without  a  release. 

This  objection  is  founded  upon  the  rule  laid  down  in  the 
books  on  evidence,  and  established  by  numerous  adjudged 
cases,  that  in  an  action  against  the  principal  for  damage  occa- 
sioned by  the  neglect  or  misconduct  of  his  agent  or  servant,  the 
latter  is  not  a  competent  witness  for  the  defendant  without  a 
release:  Greenl.  Ev.,  sec.  394;  and  the  reason  is  thus  stated 
by  the  author  referred  to:  **  For  he  is  in  general  liable  over  to 
his  master  or  employer,  in  a  subsequent  action,  to  refund  the 
amount  of  damages  which  the  latter  may  have  paid."  And  of 
the  amount  of  damages  recovered  against  the  employer,  the 
record  will  be  evidence  against  the  agent,  though  he  may  not 
have  been  required  to  defend  the  action.  This  rule  is  said,  in 
the  section  quoted,  to  apply  to  the  relation  of  master  and  ser- 
vant wherever,  in  its  broadest  sense,  it  may  be  found  to  exist; 
and  among  other  cases  stated-  is  the  case  of  a  pilot,  in  an  action 
against  the  captain  and  owner  of  a  vessel  for  mismanagement 
while  the  pilot  was  in  charge;  or  to  a  ship-master,  in  an  action 
by  his  owner  against  underwriters,  where  the  question  was 
whether  there  had  been  a  deviation,  neither  of  whom,  says  the 
author,  is  competent  to  give  testimony,  the  direct  legal  effect  of 
which  will  be  to  place  himself  in  a  situation  of  entire  security 
against  a  subsequent  action. 

In  this  case  a  judgment  of  damages  against  the  defendants 
would  not  be  evidence,  for  any  purpose,  against  the  pilot,  in  a 
subsequent  action  by  his  employer,  because  the  judgment  and 
damages  might  be  founded  wholly  upon  the  impropriety  of  the 
jettison  as  being  unnecessary,  whether  there  had  or  not  been 
any  neglect  or  nusconduct  in  the  pilot's  management  of  the 
boat.  This  ground  of  objection  to  his  competency  has,  there- 
fore, no  application  to  this  case.  And  although  a  verdict  for 
the  defendants  might  secure  him  from  responsibility  to  them  for 
the  present  loss  to  the  shipper,  it  does  not  necessarily  follow 
that  it  would  secure  him  from  responsibility  to  them  for  any 
injuiy  they  may  have  sustained,  independentiy  of  the  jettison, 
by  his  negligence  or  misconduct  in  some  stage  of  the  same  dis- 
aster. Nor  is  it  certain  that  the  same  standard  of  skill  would 
be  applied  in  an  action  by  the  carrier  against  the  pilot  as  in  an 
action  by  the  shipper  against  the  carrier,  who  may  have  em- 
ployed a  pilot  known  to  possess  less  than  ordinary  or  propet 
skill.    For  these  reasons,  and  because  in  most  cases  of  ditrnfliflir 
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in  the  night,  as  in  the  present  case,  the  pilot  at  the  wheel,  and 
necessarily  on  the  lookout,  may  be  presumed  to  be  the  only 
person  who  knows  with  accuracy  the  causes  by  which  it  was 
produced,  we  think  the  court  did  not  err  in  deciding  that  the 
witness  was  competent,  howeyer  the  objections  might  go  to  his 
credit. 

With  respect  to  the  defective  cooperage,  and  the  leakage 
complained  of,  we  concur  with  the  circuit  court  in  the  opinion 
that  on  the  evidence  in  this  record  the  plaintiff  had  no  right  to 
recover  anything  on  this  account,  because  the  defect  existed 
when  the  barrels  were  received,  with  an  express  condition  of 
non-liability  therefor;  and  it  does  not  appear  that  the  defect 
and  consequent  loss  was  increased  by  any  fault  of  the  defendants 
or  their  agents.  But  on  this  subject  we  go  still  further,  being 
of  opinion  that  so  far  as  at  the  time  of  the  jettison  the  barrels 
and  half-barrels  thrown  overboard  had,  without  fault  of  the  de- 
fendants, lost  their  proper  guarantees,  the-  defendants,  even 
though  the  jettison  be  found  not  to  be  fully  justified,  and  not  a 
bar  to  the  action  of  non-delivery  of  the  barrels  thrown  overboard, 
are  still  entitled  to  a  deduction  on  account  of  the  loss  in  quan- 
tity from  the  barrels  thrown  overboard  by  reason  of.  the  leakage 
from  them,  which,  without  their  fault,  had  occurred  before  the 
jettison;  which  deduction,  though  it  may  not  be  precisely  ascer- 
tainable, should  be  made  by  the  jury  upon  such  data  as  the  evi- 
dence may  furnish,  and  should  go  in  diminution  of  the  damages. 

Wherefore  the  judgment  is  reversed,  and  the  cause  remanded 
for  a  new  trial  according  to  the  principles  of  this  opinion,  as 
pxeparatoiy  to  which  the  defendants  may  amend  their  answer. 


Jxmsov  OT  GooM,  whxn  JuRinAXLB:  See  Fan  JETcmv.  Taylor,  41  Am. 
Deo.  283,  note,  oontftining  diaonnioii  of  the  snbjeet,  and  odlleoting  other  casee. 

"Bahosbs  of  Rftib,"  '*  Perils  of  Sba,"  xia,  What  jjui  wiimirt 
See  Van  Hemr.  TayUiT^  41  Am.  Deo.  279,  and  note  281,  defining  and  dia- 
ooanng  this  qneation;  WhUeddesy.  ThmrUiU,  51  Id.  128. 

Xbs  pbihgipal  oiabs  d  aoKD  in  CoUU  v.  (7o2e,  20  lowm,  48S»  to  the  polut 
thai  a  denial  in  an  anawer  mnat  be  of  faota»  and  not  of  oonolnaiona  of  law. 
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Black  v.  Oabboluton  Railboad  Go. 

[10  LounXAVA  AnruAi%  88.} 
Bailboad  Compant  is  Lzablb  ios  iNJtTBT  oansed  by  the  nagligenoe  of  tti 
servantB. 

IV    ESTDCATINO    DAMAGES    SUBTAUO&D    BT    FaTHSK   FBOM    IkJU&T    tO    Ui 

infant  son,  the  jnzy  may  take  into  consideration  the  expense  of  medloJ 
attendAnoe,  the  loss  to  the  father  through  neglect  of  business  during  Ui 
son's  illness,  and  the  loss  likely  to  arise  to  the  father  from  the  son's  crip* 
pled  state  during  the  period  when  he  would  be  able  to  proTlde  for  his  own 
support  or  assist  his  father;  but  the  jury  cannot  consider  the  mentri 
angnish  or  suffering  which  the  injury  caused  the  father. 

BZBMPLA&T  OB  VlNDICXIYB    DAMAGES  WILL  NOT  BE  ALLOWED  tO  ft  fathflT 

for  an  injury  to  his  infant  son,  and  will  only  be  allowed  to  the  immediats 
person  receiving  the  injury,  either  in  a  suit  prosecuted  by  himsfilf  or  by 
some  one  for  his  use. 

AonoN  for  damages  by  one  Black  against  fhe  OanoUton  Bail- 
road  Company  for  injuiy  to  his  infant  son.  The  facta  aie 
atated  in  the  opinion. 

Ooold  and  Hunt,  for  the  plaintiff. 

Duncan,  and  Benjamin  and  Micou,  for  the  defendants. 

By  Court,  Buchanan,  J.  The  plaintiff's  son,  a  lad  of  f ourteen^a 
passenger  in  the  defendants'  train,  on  its  xegolar  trip  from  CanoU- 
ton  to  New  Orleans,  had  both  legs  broken  by  the  upsetting  of  a 
railroad  car.  The  accident  was  caused  by  the  switch  being  out 
cf  place.  The  switch-tender  was  not  at  his  post,  or  the  accident 
would  not  haye  happened.  He  was  a  servant  of  the  defendants, 
and  they  are  liable  for  the  consequences  of  his  negligence. 
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This  action  is  for  damages  resulting  from  this  railroad  acci- 
dent to  the  father  of  the  wounded  boy;  and  the  legal  question 
is  presented  for  our  consideration,  what  damages  can  be  allowed 
to  plaintiff,  as  distinguished  from  his  son,  who  is  no  party  to 
the  cause,  neither  is  anything  claimed  therein  for  his  use  and 
benefit.  The  argument  of  the  learned  counsel  of  defendants 
would  confine  the  plaintiff's  cause  of  action  to  the  peouniaiy 
loss  proved  to  have  been  actually  incurred  previous  to  the  insti- 
tution of  the  suit;  but  we  do  not  understand  the  measure  of 
damages,  under  the  legislation  of  Lomsiana,  to  be  so  restricted. 
The  article  1928  of  the  civil  code,  paragraph  3,  enacts  that,  in 
the  assessment  of  damages  in  cases  of  offenses,  quasi  offenses  and 
quasi  contracts,  much  discretion  must  be  left  to  the  judge  or 
jury.  Under  this  rule  it  was  competent  for  the  jury  to  find 
more  than  the  actual  pecuniaiy  loss  proved. 

That  loss  seems  to  have  been  composed  of  two  items,  the 
charges  for  medical  and  surgical  attendance,  including  medi- 
cines and  nursing,  and  the  neglect  of  plaintiff's  business  for 
two  months  and  a  half  during  his  son's  illness.  We  are  of  opin- 
ion that  the  jury  could  properly  take  into  consideration  also  the 
prospective  loss  to  plaintiff  likely  to  arise  from  the  crippled  state 
of  his  son,  which  may  render  him  a  burclon  to  his  father  during 
ft  period  when  he  would,  were  it  not  for  accident,  be  able  to 
provide  for  his  own  support;,  if  not  to  succor  and  assist  his 
father. 

The  actual  damage  proved  does  not  fall  short  of  two  thousand 
Ave  hundred  dollars;  and  the  prospective  probable  damage  may 
reasonably  be  estimated,  under  the  evidence,  at  two  thousand 
flye  hundred  dollars  more. 

In  the  view  that  we  have  taken  of  the  measure  of  damages  ap- 
plicable to  the  defendants,  as  regards  the  plaintiff  in  this  action, 
the  verdict  of  the  jury,  ten  thousand  dollars,  appears  excessive. 
The  juiy  seems  to  have  taken  into  view  the  shock  to  the  parental 
feelings,  and  the  solicitude  and  anxiety  of  the  parents  of  the 
sufferer,  which  must  be  supposed  to  have  been  the  consequence 
of  the  grave  injuries  and  protracted  convalescence  of  their  child; 
and  which  are  declared  upon  by  plaintiff  as  elements  of  damages. 

But  we  are  not  disposed  to  admit  the  soundness  of  a  doctrine 
which  would  extend  vindictive  damages  to  a  case  like  the  pres- 
ent. We  carefully  note  the  distinction  between  the  immediate 
sufferer  from  a  railroad  accident  and  a  relative  of  the  sufferer, 
however  near  may  be  that  relation.  The  subject  is  one  of  great 
and  of  increasing  importance  in  our  country,  where  railroad 
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communication  is  so  largely  developed.  Bailroad  companies 
are  a  species  of  common  carriers  of  comparatively  recent  date; 
yet  their  engines  have  already  superseded  the  more  tardy  and 
less  powerful  vehicles  of  the  past  generation  upon  all  the 
great  thoroughfares  of  the  land.  It  is  therefore  of  great  pub- 
lic concern  that  the  measure  and  extent  of  the  liabilities  of  rail- 
road companies  should  be  determined  with  precision.  They 
ought,  doubtless,  to  be  held  to  accountability  for  the  misconduct 
of  their  servants.  Like  all  corporations,  they  can  only  act 
through  servants  or  agents.  More  than  almost  any  other  kind 
of  corporation,  their  corporate  business  subjects  them  to  the 
risk  of  accident.  It  is  a  duty  which  such  a  company  owes  to 
the  public  to  make  velocity  of  locomotion  compatible  with  safety, 
so  far  as  this  can  be  affected  by  prudence  and  skill.  It  is  more- 
over an  implied  condition  of  their  contract  with  each  passenger 
that  the  latter  shall  not  be  put  in  jeopardy  of  life  or  limb  by 
any  fault,  even  the  slightest,  of  the  servants  of  the  company. 
The  sentiment  of  responsibility  will  be  found  the  greatest  safe- 
guard against  abuses;  but  at  the  same  time  that  we  are  disposed 
strictly  to  enforce  that  responsibility,  we  deem  it  advisable  not 
to  extend  the  right  to  recover  vindictive  damages  to  others  than 
those  who  in  their  own  proper  persons  are  victims  of  the  mis- 
conduct of  the  servants  of  a  railroad  company.  Were  this  suit 
prosecuted  for  the  behoof  of  the.  mutilated  individual  himself, 
it  is  possible  we  would  not  think  the  verdict  of  the  jury  too 
high.  In  that  case,  the  bodily  pain  and  suffering,  the  deform- 
ity of  person,  the  diminished  capacity  of  laborious  exertion, 
might  reasonably  justify  damages  of  the  class  called  vindictive 
or  exemplary,  the  standard  of  which  is  of  necessity  exaggerated 
beyond  the  limits  of  an  exact  arithmetical  appreciation — ^being, 
as  the  title  imports,  in  the  nature  of  a  penalty  and  of  an  exam- 
ple— ^partaking  of  the  character  of  public  justice  while  redress- 
ing a  private  wrong.  It  may  be  well  supposed  that  the  mutila- 
tion of  a  healthy  and  promising  boy,  the  pride  of  his  parents, 
and  the  example  of  his  school-mates,  such  as  the  petition  de- 
scribes the  plaintiff's  son,  has  excited  feelings  of  keenest 
anguish  in  the  breasts  of  his  relatives,  and  of  the  most  painful 
sympathy  in  many  who  were  not  endeared  to  him  by  the  ties  of 
kindred.  But  we  do  not  understand  the  object  of  the  law  to 
be  the  punishment  of  an  offending  party  for  having  been  tlie 
cause  of  unpleasant  emotions  in  the  family  and  aoquaintanoes 
of  the  party  offended;  and  this  in  the  form  of  a  pecuniary  com- 
pensation to  the  relative  or  friend  thus  affected.     Wex^  Bvtdh 
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the  law,  the  consequence  of  an  oflEense  to  the  offender  would  be 
^eater  or  less  in  proportion  to  the  larger  or  smaller  circle  of 
friends  of  him  who  has  been  offended.  This  would  be  obvi* 
ouslj  to  misplace  the  aim  of  public  justice. 

Upon  these  considerations,  we  think  it  proper  to  reduce  the 
▼erdict  in  this  case  in  conformity  to  the  estimate  above  ex- 
pressed. 

It  is  therefore  adjudged  and  decreed  that  the  judgment  of 
the  district  court  be  reversed;  that  plaintiff  and  appellee  re- 
cover of  defendants  and  appellants  five  thousand  dollars  dam- 
ages, with  interest  from  the  twelfth  of  March,  1852,  date  of 
the  judgment  appealed  from;  the  costs  of  the  court  below  to  be 
borne  by  appellants,  and  those  of  appeal  by  api>ellee. 

Ogden,  J.,  delivered  a  concurring  opinion. 


SuDSLL,  C.  J.,  delivered  a  dissenting  opinion,  differing  from  the  opinion  of 
the  court  only  in  the  measure  of  damages  sustained.  He  held  that  the  snm 
of  one  thousand  five  hundred  dollars  for  medical  attendance  should  be  al- 
lowed, but  that  the  father's  time  during  the  son's  illness  could  not  be  esti- 
mated because  of  the  meagemees  of  the  evidence  on  that  point;  the  evidence 
being  that  the  father  was  a  produce  broker,  and  lost  sixty-nine  days'  time  in  a 
busy  season  of  the  year,  the  ayerage  amount  of  his  receipts  or  earnings  not 
being  shown. 

LiABiLiTr  ov  Razlboad  Com  pant  tob  Ikjubt  Causbd  vt  Naouomcni 
ev  rrs  Sbbvahts:  Peters  v.  Rylanda,  59  Am.  Deo.  746;  Stem  v.  Oheshim  A 
M,  Corporaiiafh  51  Id.  192;  WaUing  ▼.  Mayor  etc  qf  ShrevepoH^  52  Id.  608| 
Ware  v.  Barataria  A  L,  Canal  Co.^  35  Id.  189,  and  note;  InhabUatUs  qf 
Lewea  V.  Boston  do  Lowell  B.  B.  OorporaUon,  34  Id.  88b 

Fatkxb  GAJf  BaooYOL  Dakaobs  vob  Injubt  to  hb  Child,  although  ohill 
ia  too  young  to  render  senrioe,  if  father  has  been  put  to  expense  in  the  care  and 
«ure  of  the  child:  DeimU  v.  Olark^  48  Am.  Dec.  671.  See  note  to  Cany  v, 
BerkMre  B,  B.  Co,^  Id.  622,  where  actions  for  injuries  to  children  are  dia* 
enssed  and  authorities  collected;  see  also  Kennard  ▼.  Burton^  43  Id.  249. 

EXEMPLABT    DaMAOBS    MAT    BB  AlLOWBD    IB    ACTIONS    ITPOB    CaBB    MM 

well  as  trespass:  Fleet  v.  HoUeniemp,  56  Am.  Dec.  564.  Upon  the  subject  of 
exemplary  damages,  see  note  to  AtMn  v.  WUeon^  50  Id.  767. 

ThB  DIBBBNTIBO  OPINXOK  IN  THB  FIUVCIPAL  CABB  18  OITBD  in  the  dlSBWlting 

opinion  of  Wyly,  J.,  to  the  point  that  vindictive  damages  are  allowed  only  aa 
penalties  for  violationa  of  the  law,  in  Biehardson  v.  Zuntz,  26  La.  Ann.  316; 
also  cited  to  the  point  that  in  estimating  damages  jury  may  consider  loss  likely 
to  arise  from  crippled  state  of  one  receiving  injury:  DowmU  v.  Sam^ford^  11 
Id.  645. 

Trb  pbinoipal  GA8B  IS  GiTBD  to  the  point  that  damages  may  be  given  foe 
future  suffering  resulting  from  injury,  in  Wanter  v.  ^acoa,  8  Gray,  406| 
also  dted  in  VaaiUaJt  v.  CarroUton  B.  B.  Co.^  10  La.  Ann.  89,  to  the  point 
that  exemplary  damages  will  be  allowed  if  the  dronmstancea  of  the  oase  war- 
nmtit. 


690  DuNLAP  u  Fberet.  [Loaimaiii^ 

DUNLAP    V.   FbEBET. 

[10  IiOXTSIAHA  AxnvuAL,  83.] 

PliAiKTirv  IS  NOT  Estopped  fbom  Showing  Falbitt  op  Bstubh,  fai 
an  aotion  against  a  sheriff  beoanse  of  offering  the  retom  in  evidenoe, 
bnt  he  most  prove  the  judgment,  writa  and  return,  and  then  show  the 
return  to  be  false. 

BOEDXN  OP  Proop. — ^When  it  is  shown  by  prima  facie  eTidenoe  that  a 
sheriff 's  return  is  incorrect,  the  burden  of  proof  is  upon  the  sheriff  to  show 
its  correctness. 

BHBBIPV,     VNDXB    StaTUTBS    and  BbOISIONS    op    LoniBIAKA,  OAKHOT    !>■- 

KANi>  Insiimnitt  Bond  upon  a  seizure  of  goods  and  demand  for  release. 
He  tnust  either  call  a  jury  to  determine  whether  the  goods  belong  to  ths 
defendant  or  act  at  his  own  periL 

AonoN  against  sheriff  for  false  return  of  eaLeoation.  Xhe  opin- 
ion states  tile  facts. 

Durani  and  Horner^  lot  the  plaintiff. 
Blache^  for  the  defendant. 

By  Court,  Slidell,  0.  J.  The  sheriff  appeals  from  a  judg- 
ment condemning  him  to  pay  the  amount  of  an  execution  which 
he  levied  on  goods  of  Michael  O'Connor,  the  judgment  debtor, 
and  which  he  released,  on  the  representation  of  one  Jackson  that 
the  goods  were  his,  and  on  the  refusal  of  the  plaintiff  to  ^ve  him 
a  bond  of  indemnity. 

The  main  issue  between  these  litigants  is  whether  the  goods 
so  seized  and  then  released  were  the  property  of  the  defendant 
in  execution.  An  examination  of  the  evidence,  of  which  the 
district  judge  has  given  an  able  review,  has  not  satisfied  us  that 
he  came  to  an  erroneous  conclusion.  The  veil  which  the  parties 
had  thrown  over  O'Connor's  property  was  flimsy;  though  we 
are  satisfied  the  sheriff  acted  honestly,  and  committed  merely  an 
error  of  judgment. 

It  is  obviously  inadmissible  to  say  that  the  plaintiff  is  es- 
topped by  offering  the  return  of  the  sheriff,  which,  in  substance, 
states  that  the  goods  seized  and  then  released  were  not  tha 
property  of  Michael  O'Connor.  On  the  contrary,  in  an  action 
for  false  return,  the  judgment,  writ,  and  return  must  be  proved; 
and  then  evidence  must  be  introduced  of  its  falsity.  And  where, 
as  in  this  case,  a  levy  had  been  made,  showing  that  the  sheriff 
considered  at  the  time  that  the  goods  were  the  property  of  the 
defendant  in  execution,  it  seems  just  to  say  \AibX  prima  facie  evi- 
dence of  the  incorrectness  of  his  return  is  sufficient  to  cast  upon 
him  the  burden  of  proving  property  out  of  the  defendant  in  exe- 
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cation.  See  2  Greenl.  Et.»  sec.  592;  Pet.  Afar.,  verb.  Sheriff; 
Magne  t.  Seymour,  5  Wend.  810.  There  is  nothing  in  Webb  y. 
Kemp,  2  La.  Ann.  870,  which  militates  against  this  doctrine. 
There  the  action  was  to  make  the  sheriff  liable,  under  the  act  of 
1826,  for  having  failed  to  return  the  writ  of  fieri  faciaa  within 
the  delay  prescribed  by  law.  The  only  evidenoe  offered  was 
the  retom  of  the  sheriff,  which  showed  that  the  sheriff  had  acted 
under  the  express  instruction  of  the  plaintiff.  There  being  no 
evidence  to  the  contrary,  the  court  said  that  no  more  valid  ex- 
onsS'could  be  given. 

Is  is  urged  for  the  defendant  that  it  appears  from  the  sheriff's 
return  that  on  being  threatened  with  suit  by  Jackson  if  he  per- 
sisted in  the  seizure,  the  sheriff  notified  the  plaintiff's  attorneys 
that  he  would  give  up  the  seizure  unless  they  furnished  a  bond 
of  indemnity,  and  that  they  refused  to  give  any  bond.  We  are 
not  aware  of  any  provision  of  our  law,  or  adjudged  case  in  our  re- 
ports, which  recognizes  the  right  of  the  sheriff  to  claim  a  bond 
under  such  circumstances,  and  if  refused,  to  abandon  the 
seizure;  nor  have  we  found  authority  in  the  practice  of  our  sister 
states  or  England  that  the  sheriff,  in  such  case,  may  demand 
ft  bond  merely  because  he  sees,  or  thinks  he  sees,  danger  to  him- 
self in  holding  on  to  his  seizure.  From  the  New  York  and 
English  cases  Mr.  Justice  Sutherland,  in  Curtis  v.  Patterson,  H 
Cow.  67,  deduced  this  rule:  that  if  no  indemnity  be  offered,  it 
is  the  sheriff's  duty  to  call  a  jury,  and  if  they  find  the  property 
not  in  the  defendant,  the  sheriff  is  justified  in  returning  nuHa 
bona;  but  if  after  such  inquisition  the  plaintiff  offers  a  sufficient 
indemnity,  the  sheriff  must  proceed  and  sell;  and  that  a  sheriff 
acts  at  his  peril  in  returning  nulla  bona  under  any  other  circum- 
stances. See  also  Magne  v.  Seymour,  5  Wend.  809;  and  as  to 
the  jurisprudence  in  Louisiana,  see  Lacy  v.  BtMer,  8  Mart.  N. 
S.  664. 

He  who  accepts  the  office  of  sheriff  certainly  undertakes  grave 
responsibility  and  serious  risks.  On  the  one  hand,  if  the  cred- 
itor points  out  property  to  the  sheriff  which  really  belongs  to  the 
debtor,  and  deceived  by  false  appearances  or  misrepresenta- 
tions he  omits  to  seize,  he  is  liable  to  the  creditor.  On  the 
other  hand,  if  he  takes  the  goods  of  another,  though  the  plaint- 
iff assures  him  they  are  the  defendant's,  he  is  answerable  in 
damages  to  the  owner.  With  the  creditor  at  his  back  urging  a 
seizure,  and  a  claimant  in  front  warning  him  to  cease,  often 
perplexed  by  the  shifts  of  a  cunning  debtor,  or  embarrassed  by 
the  confidence  or  carelessness  of  an  honest  owner,  the  position  of 
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this  officer,  everywhere  delicate  and  dangerous,  is  pecoliaiy  so  in 
our  own  state.  Dextnim  Scylla  lotus,  loBvwm  implicaia  Oharj^U 
obsidet.  It  is  certainly  to  be  regretted  that  the  hardship  of  his 
position,  which  was  the  subject  of  comment  in  McDonald  ▼.  Leuns^ 
4  La.  Ann.  201,  has  not  been  mitigated  by  legislation.  It  was 
well  remarked  by  Ohief  Justice  Eustis,  in  that  case,  that  ''a  law 
empowering  sheriffs  to  summon  a  juiy  to  determine  on  doubtful 
questions  relating  to  the  ownership  of  property,  which  is  directed 
to  be  seized  in  execution,  modified  as  it  is  in  England  and  many 
of  our  states  by  a  settted  jurisprudence,  would  be  of  great  puUio 
benefit,  and  no  more  than  a  just  protection  to  the  public  oiBoer 
in  the  dischaxge  of  his  difficult  and  important  duties." 
Judgment  affirmed  with  costs. 


Shsrut  gahnot  Bbquibs  IvDsiairrT,  before  Isvying  wmtion, 
iwoperiy  it  in  dlapatex  FennbigUm*s  Ihfr%  t.  FtfO;  02  Am.  Dee.  9fi2|  JMr  ^ 
JbiMrd»  40  Id.  492. 


Tios  V.  Radotich. 

[10  IioviiZAMA  Anru All.  lOLJ 

Wnv  SiAMAir  WiLLfULLT  D18OBET8  Caftain's  Obdebs^  end  b  disniiaffii 

for  10  doing,  he  is  not  entitled  to  any  rights  whioh  he  mi^^t  ha^e  if  he 

had  oontinned  doing  his  duty. 
iv  n  Sbamah's  Butt,  in  Casb  of  DaAarsB*  to  Bzkbt  Hhihbij'  to  asfe 

the  oargo,  and  ae  long  as  there  is  any  proepeot  of  aaTing  the  oaqp^  hell 

boond  to  ohey  the  oommander. 

AonoH  for  damages.    The  opinion  states  the  faotfk 
J.  Jl  lAugenbiM^  f or  plaintifll 
O.  Dufofwr,  for  defendant. 

By  Oourt,  Ooden,  J.  The  plaintiff  was  second  mate  on  board 
the  brig  Union,  which  was  wrecked  off  the  Mexican  coast 
in  January,  1852,  while  under  the  command  of  the  defendant, 
who  was  captain  and  owner  of  the  yessel. 

This  action  is  brought  to  recover  damages  from  the  oaptaiUi 
on  the  ground  that  without  any  just  or  sufficient  cause  he  had 
discharged  the  plaintiff,  and  left  him  on  a  barren  beach  without 
provisions  and  the  necessaries  of  life,  and  that  he  had  been  sub- 
jected to  great  loss,  suffering,  and  expense  in  getting  baok  to 
New  Orleans,  to  which  port,  by  the  shipping  artides,  the  vessel 
was  to  return. 

The  defendant  justifies  hi&  discharge  of  the  plaintiff  on  tbs 
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ground  that  he  with  most  of  the  crew  had  behayed  in  a  most 
undisciplined  and  provoking  manner;  had  disobeyed  his  orders, 
refused  to  work»  and  fomented  discord.  He  further  avers  that 
his  offers  of  assistance  to  the  crew  had  been  systematioally  de* 
dined  with  a  view  to  a  vezatious  prosecution. 

It  appears  from  the  evidence  that  the  vessel  was  cast  away 
about  a  mile  from  the  beach,  and  at  a  distance  of  about  twenty 
miles  from  Oozacualco.  That  by  the  labor  of  the  crew,  with 
the  assistance  of  some  Mexicans  with  a  canoe,  hired  by  the 
captain,  a  considerable  part  of  the  cargo,  together  witii  the 
ship's  stores,  the  rigging,  sails,  and  spars  of  the  vessel,  were 
taken  ashore,  and  tente  were  erected  on  the  beach  for  the  tem- 
poraxy  accommodation  of  the  crew.  Up  to  that  time  it  does 
not  satisfactorily  appear  that  the  crew  had  refused  to  work, 
but  the  testimony  conclusively  establishes  that  the  captain,  hav- 
ing determined  to  go  to  Cozacualco  in  the  canoe  in  order  to 
procure  a  boat  or  ship's  launch  to  take  what  had  been  saved 
from  the  wreck  to  Oozacualco,  sent  his  chief  officer  for  four 
of  the  men  to  go  with  him;  that  the  plaintiff  and  most  of  the 
orew  refused  to  obey  this  order  unless  the  captain  would  con- 
sent to  take  the  clothing  of  the  crew  first;  that  on  receiving 
this  answer  to  his  message,  the  captain  sent  his  chief  the  sec- 
ond time  to  say  to  his  crew  that  he  wanted  the  stores  of  the 
ship  to  be  first  carried;  and  that  they  answered  the  second 
time  that  they  would  not  go  unless  their  own  clothing  was 
taken  first. 

This  conduct  on  the  part  of  the  plaintiff  can  be  viewed  in 
no  other  light  than  that  of  insubordination.  The  command 
of  the  captain  was  a  lawful  one,  and  to  have  permitted  the 
crew  to  dictate  the  condition  on  which  they  would  yield  obe- 
dience to  a  lawful  command  would  have  been  the  virtual  sur- 
render of  his  authority  as  captain,  and  an  abandonment  of  his 
own  duty  and  obligations,  which  could  not  have  been  discharged 
without  maintaining  the  supremacy  with  which  the  law  invested 
him. 

In  cases  of  shipment,  it  is  part  of  the  duty  of  a  seaman  to 
exert  himself  to  save  the  cargo,  and  as  long  as  he  has  any  duty 
to  perform,  he  is  subject  to  the  commands  of  the  master  of  tlM 
ship. 

The  law  on  this  subject  is  laid  down  in  Abbott  on  Shipping, 
173,  to  be,  that  even  when  the  ship  has  gone  to  pieces,  the  sea- 
tian  is  not  at  liberty  to  depart  from  the  shore  where  the  mis- 
chance  has  been  encountered.    Quoting  the  language  of  a  learned 
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judge  in  admiraltj:  "  He  has  a  right  to  cling  to  the  last  plank, 
in  satisfaotion  of  his  wages,  and  is  bound  to  stand  by  and  obej 
the  master  as  long  as  there  remains,  in  his  judgment,  a  prospect 
of  recovering  any  part  of  the  ship  or  cargo. "  See  also  Abbott  on 
Shipping,  176, 177;  1  Kent's  Com.,  lect.  46. 

Disobedience  to  a  lawful  command  of  the  master  may  be 
committed  under  circumstances  which  would  not  amount  to 
insubordination;  when  the  disobedience  is  willful,  it  is  a  gxave 
offense,  and  would  certainly  justify  the  discharge  by  the  master; 
but  where  it  is  not  only  willful,  but  is  persisted  in  so  as  to  set 
at  defiance  the  lawful  authority  of  the  master,  it  amounts  to 
insubordination,  and  not  only  justifies  an  immediate  discharge 
of  the  seaman,  but  destroys  all  rights  which  he  might  otherwise 
have  growing  out  of  the  relation  between  the  parties. 

The  several  acts  of  congress  referred  to  by  the  appellant's 
counsel  for  regulating  and  securing  the  rights  of  seamen  were 
not  designed  to  afford  them  protection  in  cases  when,  by  willful 
disobedience  amounting  to  insubordination,  they  have  chosen 
to  forfeit  rights  which  it  was  the  object  of  the  humane  laws  of 
congress  to  secure  to  them. 

Under  the  circumstances  of  this  case,  we  do  not  consider  it 
material  that  there  was  no  formal  discharge  of  the  plaintiff 
until  after  the  captain  had  returned  with  the  launch  from  Co- 
cacualco.  When  the  captain  for  the  second  time  made  a  call 
for  the  men  to  go  with  him,  and  they  refused,  as  they  were  then 
on  a  foreign  shore,  their  refusal  to  accompany  the  captain  was 
on  their  part  virtually  an  abandonment  of  the  captain,  and  a 
denial  of  his  authority  over  them. 

There  is  no  evidence  to  support  the  plaintiff's  claim  for  dam- 
ages on  the  ground  of  defamation  of  character. 

The  judgment  of  the  court  below  is  therefore  affirmed  with  ooats. 


SxAXAir  FosnoTB  Wages  bt  DBSXBTXOir:    WM  v.  Duckb^/tdd^  7 
Dee.  888;  iS^ieneer  v.  Eudis,  88  Id.  277. 


SlATB  V.  PATimr. 

[10  LounuxA  AxnvuAL,  S99.] 

BAxm  OB  ImuLsm  of  Pbisoner  is  Mattbb  or  Vaot  warn  Jubt.  Ibi 
admiMibnity  of  evidence  to  oetablish  insanity  U  a  matter  of  law  for  the 
Judge. 

USUALLT  DmXfDAlIT   Of  CbIMINAL   AoTION    GAK    GoMTBOL  OB   DiBOKABOS 

Hig  Counsxl;  but  if  the  sanity  of  the  defendant  is  in  iasne,  the  oonrl 
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ahotild  allow  evidence  on  that  point,  even  thoagh  agiinst  defendant*! 
will,  when  ofTered  by  his  counsel. 
b  IS  EsBOB  FOK  CouBT  TO  DisoHABOB  CouNBXL  OT  DxiZHDAST,  in  ft  oriminal 
action,  at  the  defendant's  demand,  and  nibmit  his  case  to  the  jury 
upon  the  evidence  of  the  state,  when  counsel  offers  to  show  by  the  testi- 
mony  of  witnesses  that  at,  before,  and  since  the  time  of  the  oommiasioii 
of  the  act  the  prisoner  was  insane. 

Ths  opinion  is  complete  withont  any  statement  of  facts* 
Jmoc  K  Morse,  attorney  general^  tot  the  state. 
Larue  and  WhUaker,  and  Hennen,  for  the  defendant. 

By  Court,  Spoffobd,  J.  Upon  the  trial  of  James  Patten  for 
the  murder  of  Walter  Tumbull,  the  following  bill  of  exceptions 
ivas  taken  by  the  prisoner's  counsel:  **  Be  it  remembered,  that 
on  the  trial  of  this  cause,  on  the  twentieth  of  March,  1864, 
after  the  cTidence  on  the  part  of  the  state  was  closed,  and 
when  the  counsel  of  the  prisoner  were  proceeding  to  proTe, 
by  the  evidence  of  the  witnesses,  the  insaniiy  of  the  said 
prisoner  at  the  time  of  the  killing  set  forth  in  the  indictment, 
and  a  long  time  before,  and  even  since,  the  said  killing,  the 
aaid  prisoner  arose,  and  objected  to  and  repudiated  the  said 
defense,  and  insisted  upon  discharging  his  counsel  and  submit^ 
ting  his  case  to  the  jury  without  any  further  eyidence  or  action 
of  his  counsel  in  his  defense;  his  counsel  opposed  and  remon- 
Btrated  against  the  prisoner's  being  permitted  to  do  so,  alleging 
that  they  were  prepared  to  prove  the  defense  by  dear  and  irxe- 
aistible  testimony;  but  the  court  overruled  the  objection  of  the 
said  counsel,  and  permitted  the  prisoner  to  discharge  his  coun- 
sel, and  refused  to  hear  them  further  in  his  defense,  and  gave 
the  case  to  the  jury  without  any  further  evidence  or  pleading  on 
his  behalf;  to  all  which  opinion  and  ruling  of  said  court  the  de- 
fendant's said  counsel  excepts,  and  prays  his  exceptions  may  be 
signed,"  etc.    Signed,  Jno.  B.  Bobertson,  Judge. 

There  was  a  verdict  of  **  guilty,  without  capital  punishment," 
and  after  his  former  counsel  had,  in  the  quality  of  amioi  curias^ 
attempted  to  obtain  a  new  trial  and  an  arrest  of  judgment  with- 
out success,  the  prisoner  was  sentenced  to  hard  labor  for  life  in 
the  penitentiaxy.  From  that  judgment  the  present  appeal  has 
been  taken. 

The  sanity  or  insanity  of  the  prisoner  is  a  matter  of  &ct;  the 
admissibility  of  evidence  to  establish  his  insanity,  under  the  cir- 
cumstances detailed  in  tha  bill  of  exceptions,  is  a  matter  of  law, 
and  the  only  matter  which  the  constitution  authorises  the  tribu- 
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nal  to  decide.  The  case  is  so  exizaordinary  in  its  circomstanoes 
that  we  are  left  without  the  aid  of  precedents. 

In  support  of  the  ruling  of  the  district  judge,  it  has  beet 
urged  that  eyery  man  is  presumed  to  be  sane  until  the  contmiy 
appears,  and  that  a  person  on  trial  for  an  alleged  offense  has  a 
constitutional  right  to  discharge  his  counsel  at  any  moment,  to 
repudiate  their  action  on  the  spot,  and  to  be  heard  by  himself; 
hence  the  inference  is  deduced  that  the  judge  could  not  ha^e 
admitted  the  evidetice  against  the  protest  of  the  prisoner  with- 
out reversing  the  ordinary  presumption  and  presuming  insaniiy. 

In  criminal  trials,  it  is  important  to  keep  ever  in  mind  the  dis- 
tinction between  law  and  fact — ^between  the  functions  of  a  judge 
and  those  of  a  jury.  It  was  for  the  jury,  and  the  jury  alone,  to 
determine  whether  there  was  insanity  or  not,  after  hearing  the 
evidence  and  the  instructions  of  the  court  as  to  the  principles 
of  law  applicable  to  the  case.  By  receiving  the  proffered  evi- 
dence for  what  it  might  be  worth,  the  judge  would  have  decided 
no  question  of  fact;  he  would  merely  have  told  the  jury:  ''The 
law  permits  you  to  hear  and  weigh  this  evidence;  whether  it 
proves  anything,  it  is  for  you  to  say."  By  rejecting  it,  he  de- 
prived the  jury  of  some  of  the  means  of  arriving  at  an  enlight- 
ened conclusion  upon  a  vital  point  peculiarly  within  their  prov- 
ince, and  in  effect  decided  himself,  and  without  the  aid  of  all 
the  evidence  within  his  reach,  that  the  prisoner  was  sane. 

It  is  idle  to  say  that  the  legal  presumption ,  and  the  prison- 
er's own  declarations,  appearance,  and  conduct  on  the  trial,  es- 
tablished his  sanity  to  the  satisfaction  of  both  judge  and  juzy; 
for  presumptions  may  be  overthrown,  declarations  may  be  un- 
founded, and  conduct  and  appearances  may  be  deceitful.  And 
the  prisoner's  counsel,  sworn  officers  of  the  court  with  their 
professional  character  at  stake  upon  the  loyalty  of  their  conduct, 
alleged  that  they  stood  there  prepared  to  prove,  by  what  they 
deemed  clear  and  irresistible  testimony,  that  the  accused  was 
insane  at  the  time  of  the  homicide,  long  before,  and  ever  since; 
BO  that  the  sole  inquiry  now  is,  not  whether  they  or  the  court 
were  right  as  to  the  fact  of  sanity,  upon  which  we  can  have  no 
opinion,  but  whether  they  should  have  been  allowed  to  put  the 
testimony  they  had  at  hand  before  the  jury,  to  be  weighed  with 
the  counter-evidence. 

If  the  prisoner  was  insane  at  the  time  of  the  trial,  aa  counsel 
offered  to  prove,  he  was  incompetent  to  conduct  his  own  de- 
fense unaided,  to  discharge  his  counsel,  or  to  waive  a  right. 

Upon  the  supposition  that  the  counsel  were  mistaken  in  regard 
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to  the  weight  of  the  evidence  they  wished  to  offer,  as  thej  maj 
have  been,  still  its  introduction  could  do  the  prisoner  no  harm, 
nor  could  it  estop  him  from  any  other  defense  he  might  choose 
to  make  on  his  own  account;  neither  could  it  prejudice  the  state, 
for  it  is  to  be  presumed  that  the  jury  would  have  given  the  tes- 
timony its  proper  weight;  if,  on  the  other  hand,  the  counsel  were 
not  mistaken  as  to  the  legal  effect  of  this  evidence,  the  conse- 
quences of  its  rejection  would  be  deplorable  indeed. 

The  overruling  necessity  of  the  case  seems  to  demand  that 
whenever  a  prisoner's  soundness  of  mind  and  consequent  ac- 
countability for  his  acts  are  in  question,  the  rule  that  he  may 
control  or  discharge  his  counsel  at  pleasure  should  be  so  far  re- 
laxed as  to  permit  them  to  offer  evidence  on  those  points  even 
against  his  will. 

Considering,  therefore,  that  it  would  be  more  in  accordance 
with  the  sound  legal  principles  and  with  the  humane  spirit 
which  pervade  the  criminal  law  to  allow  the  rejected  testimony 
to  go  before  the  jury,  the  cause  must  be  remanded  for  that  pur- 
pose. 

It  was  said  in  argument,  on  behalf  of  the  state,  that  the  al- 
leged insanity  was,  at  most,  but  a  monomania  upon  another 
topic,  which  could  not  exempt  the  prisoner  from  responsibility 
for  the  homicide. 

The  judge  will  instruct  the  jury  in  regard  to  the  principles 
of  law  which  govern  this  subject,  when  all  the  facts  shall  have 
been  heard.     At  present  the  discussion  is  premature. 

It  is  therefore  ordered  that  the  judgment  of  the  distriot 
court  be  reversed,  the  verdict  of  the  jury  set  aside,  and  the 
cause  remanded  for  a  new  trial  according  to  law. 


KlLGOBE  V.   GbEYEMBEBG. 

[10  LomBZAXA  AmruAL,  689.] 

PlbOPBixTOB  07  Land  Fbontino  05  Batou  cannot  Maintain  Abtdtiouxi 
Dbainaoe,  throwing  the  water  upon  the  rear  plantation,  when  the  nai- 
ural  drainage  is  lateral,  in  consequence  of  being  intercepted  by  a  ridge. 

Action  by  W.  Eilgore  against  C.  and  G.  Grevemberg,  to  pre- 
Tent  their  maintaining  artificial  drainage  ditches,  and  for  dam* 
ages.    The  opinion  states  the  facts. 

H.  O.  WUson  and  T.  ff,  Levois^  for  the  plaintiff. 

J  O.  Olivier  and  H,  Oibbout  for  the  defendants. 
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Bj  Court,  Mebbick,  C.  J.  This  action  is  brought  hy  th« 
plaintiff  to  compel  the  defendants  to  close  certain  ditches  which 
throw  the  water  in  large  quantities  upon  the  plantation  of 
plaintiff,  and  to  recover  damages  in  consequence  of  the  same. 

The  defendants'  plantation  is  situated  upon  the  bayou  Teohe, 
and  extends  back,  as  to  a  part  of  the  same,  between  two  and 
three  miles. 

The  plaintiff's  plantation  is  situated  a  short  distance  in  the 
rear  of  the  defendants'  plantation,  a  tract  of  land  intervening 
between  them. 

At  the  termination  of  the  upper  line  of  the  defendants' planta- 
tion (this  line  not  extending  back  the  whole  distance,  but  f onn- 
ing  a  comer  with  the  back  line  from  whieh  the  upper  i2ax  line 
projects  some  distance  below),  there  is  a  natural  ridge  of  land 
extending  across,  or  nearly  across,  the  defendants'  plantation. 

The  flow  of  the  waters  from  the  natural  drainage  of  the  front 
portion  of  defendants'  plantation  was  each  way  along  a  depres- 
sion or  coulee  directly  in  front  of  this  ridge  of  land;  the  one 
portion  running  transversely  across  the  comer  of  the  plantation 
adjoining  above,  into  a  bayou  running  to  the  rear  of  the  planta- 
tion, and  the  other  making  off  at  nearly  right  angles  with  de- 
fendants' lower  line,  into  a  marsh.  Five  of  the  ditches  com- 
plained of  cut  through  the  ridge  referred  to,  and  conduct 
almost  the  entire  drainage  of  defendants'  plantation  to  the  rear, 
at  a  point  where  it  overflows  the  plaintiff's.  The  defendants' 
lower  ditch,  running  between  a  mile  and  a  half  and  two  miles, 
flows  into  a  coulee  extending  across  defendants'  plantation,  and 
has  the  same  tendency. 

There  have  been  two  juiy  trials,  both  of  which  have  termi- 
nated in  the  favor  of  plaintiff.  The  first  (which  was  set  aside  by 
the  judge  then  presiding)  ordered  the  ditches  to  be  flUed,  and 
gave  the  plaintiff  five  dollars  damages. 

The  last  verdict  gave  the  plaintiff  two  thousand  dollars  dam- 
ages, and  directed  the  ditches  to  remain  open. 

Judgment  having  been  rendered  thereon,  defendants  have 
appealed.  The  plaintiff  has  filed  an  answer  to  the  appeal,  pray- 
ing an  amendment  of  the  judgment,  and  that  the  ditches  should 
be  closed. 

On  the  part  of  the  defendants,  it  has  been  contended  that, 
under  the  authority  of  Bechnell  v.  Weindhal,  7  La.  Ann.  291, 
eveiy  front  proprietor  upon  a  watercourse  has  the  right  to 
drain  his  land  from  the  front  to  the  rear,  because,  as  is  there 
said,  the  natural  flow  of  the  water  is  in  the  direction  of  th« 
swamps  in  the  rear. 
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But  in  the  case  before  us,  it  is  shown  that  this  natural  drain- 
age of  the  front  portion  of  the  defendants'  plantation  was  inter- 
rupted by  a  ridge  of  land,  and  that  the  natural  drainage  was 
lateral  upon  the  depressed  portions  of  the  plantations,  both 
aboTe  and  below.  It  would  therefore  be  unjust  to  say  that  be- 
cause the  plainti£f  happens  to  reside  upon  une  langne  de  terre  in 
the  rear  of  defendants'  plantation,  that  therefore  his  plantation 
ahould  be  condemned  in  part  to  sterility.  He  has  the  same 
right  to  protection  that  the  front  proprietor  has;  and  the  mere 
&ct  of  residing  on  the  bayou  gives  the  front  proprietor  no 
right  to  occasion  by  artificial  works  the  overflow  of  such  ele- 
vated land  in  the  rear  as  otherwise  would  not  be  subject  to 
such  overflow. 

Two  juries  have  found  verdicts  in  favor  of  the  plaintiff;  and 
although  the  last  verdict  is  perhaps  informal,  we  think  the  issue 
has  been  in  substance  determined  in  favor  of  the  plaintiff. 

From  their  superior  opportunities  of  judging  of  the  locality 
and  witnesses,  we  should  feel  a  hesitation  in  setting  aside  their 
verdict,  even  if  we  had  some  doubts  as  to  jthe  correctness  of 
their  finding.  In  this  case,  however,  the  testimony  leads  us  to 
the  same  conclusion,  viz.,  that  the  issue  should  be  determined 
in  favor  of  the  plaintiff;  but  we  think  he  is  entitled  to  have  the 
ditches  closed  at  the  point  of  land  dividing  the  waters  of  the 
front  portion  of  the  defendants'  plantation  from  the  rear,  and 
ihat  in  consequence  the  damages  allowed  should  be  reduced. 
The  testimony  is  not  very  definite  in  regard  to  the  amount  of 
damages  sustained.  We  think  two  hundred  and  fifty  dollars 
all  we  are  authorized  to  grant  under  the  evidence. 

It  is  proper  to  remark  that  we  have  not  permitted  the  advan* 
tage  which  the  plaintiff's  plantation  has  derived  from  the  large 
canal  excavated  by  O.  Delahoussaye  to  influence  our  opinion  in 
this  case,  for  that  is  a  matter  foreign  to  the  issue  before  us. 

It  is  therefore  ordered,  adjudged,  and  decreed  by  the  court 
that  the  judgment  of  the  lower  court  be  so  amended  as  to  re* 
dnce  the  damages  allowed  by  said  decree  to  the  sum  of  two 
hundred  and  fifty  dollars,  and  also  so  as  to  order,  adjudge,  and 
decree  the  defendants  to  close  all  the  ditches  and  canals  upon 
their  plantation  which  are  cut  through  the  ridge  of  land  formed 
on  the  upper  line  of  the  defendants'  plantation,  at  about  the 
distance  of  one  hundred  and  sixteen  chains  and  thirty-six  links 
from  the  bayou  Teche,  on  said  line,  and  which  said  ridge  ex- 
tends from  tixe  point  where  the  same  is  touched  by  said  upper 
line,  in  an  easterly  direction  across,  or  nearly  across,  the  de* 
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fendants'  plantation;  said  ditches  and  canals  to  be  closed  and 
filled  up  at  the  point  only  where  they  are  cut  through  said  ridge 
of  land  herein  indicated;  and  that  it  is  further  ordered  that  the 
\ong  ditch  or  canal  on  or  near  the  defendants'  lower  line  be 
dosed  at  the  point  where  the  extension  of  said  ridge  would  fall 
across  said  ditch  at  right  angles;  and  it  is  further  ordered  that, 
if  need  be,  a  writ  of  distringas  issue  to  enforce  this  judgment; 
and  that  the  judgment  of  the  lower  court,  as  amended,  be 
a£Brmed,  and  that  the  defendants  pay  the  costs  of  both  courts. 


Pbopubtob  ov  Land  must  Do  Nothing  Which  will  Makx  Natubal 
Sbbyitcdb  07  Dbain  Mobb  Onerous  to  a  lower  proprietor.  Seryitade  miiii 
not  be  increased  or  created  by  the  induatry  of  man:  Martin  v.  Jeti^  32  Am. 
Dec.  120,  and  note  123,  where  the  sabject  ia  disciuaed  at  length.  The  prin- 
cipal case  is  cited  ae  not  being  applicable  in  Avery  ▼.  Police  Jtary,  12  La.  Ann. 
667. 


SuooEssioN  OF  Lewis. 

[10  IionnXAirA  AmVAL,  788.] 

llnroB  Ghildbbn  Usuallt  Ketain  Domioils  ot  thbib  "Dwoeasmd  PABsari 
bat  when  a  natural,  tutrix,  the  mother  of  a  child,  remoyee  her  domioik 
to  another  country,  taking  her  child  with  her,  the  domicile  of  the  child 
is  changed  with  that  of  the  mother. 

VoBuoN  TtJTOB,  Appointed  bt  Coubt  ik  Fobbioh  Gouktbt,  whioh  fia  tha 
domicile  of  the  ward,  may,  under  the  Banotion  of  the  ooort  where  tha 
ward*!  property  is  situated,  do  acts  in  relation  thereto  whioh  the  iiifar» 
eets  of  his  ward  require. 

Thb  opinion  states  the  facts  of  the  case. 

if.  M,  Cohen,  for  Albey. 

J,  B.  and  0.  T,  Bemiss,  contra. 

By  Oourt,  Lea,  J.  Felix  Albey,  who  resides  in  France,  i» 
appellant  from  a  judgment  refusing  to  recognize  him  as  tutor 
of  the  minor  MiEiry  Annette  Lewis,  and  to  permit  him,  in  hia 
said  capacity,  to  take  such  steps  for  the  preservation  and  ad* 
ministration  of  the  estate  of  said  minor  as  her  interest  may  re- 
quire. The  state  of  facts  upon  which  this  decree  was  rendered* 
BO  far  as  they  are  necessary  to  an  elucidation  of  the  case,  are 
substantially  as  follows:  Mary  Ann  Hare,  the  mother  of  the 
minor  whose  tutorship  is  the  subject-matter  in  contestation, 
married  Edward  D.  Lewis,  of  this  city,  who  died  at  Nioe,  in 
Sardinia,  on  September  3, 1848.  The  sole  issue  of  this  marriage 
was  a  posthumous  child,  bom  two  days  after  her  father'e 
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death.  Upon  her  return  to  New  Orleans,  Mrs.  Lewis  was  ap- 
pointed and  qualified  as  natural  tutrix  of  her  minor  child.  In 
1853  Mrs.  Lewis  married  the  present  applicant,  after  having 
obtained  the  consent  of  a  family  meeting,  duly  homologated, 
that  she  should  retain  the  tutorship  of  her  daughter.  Her  hus- 
band resided  in  France,  to  which  country  she  removed,  taking 
her  daughter  with  her.  She  continued  to  reside  in  France 
until  the  month  of  September,  1854,  when  she  died,  leaving  her 
husband  testamentary  tutor  of  her  child.  It  is  upon  this  ap- 
pointment, duly  confirmed  by  the  proper  tribunals  of  the  domi- 
cile of  the  deceased  at  the  time  of  her  death,  that  the  petitioner 
rests  his  application  to  be  teoognized  by  the  tribunals  of  this 
state,  so  as  to  enable  him  to  enter  upon  the  administration  and 
control  of  the  assets  belonging  to  his  pupil. 

This  application  is  resisted  on  the  ground  that  the  father  of 
the  minor  having  been,  at  the  time  of  his  death,  a  citizen  and 
resident  of  this  city,  where  his  estate  is  situated,  and  where  his 
•accession  was  opened,  his  minor  child  is  also  a  citizen  of  the 
state,  and  that  the  courts  of  France  have  no  power  to  appoint 
or  confirm  a  tutor  to  an  American  minor,  and  that  the  succes- 
sion of  the  father  being  under  administration  in  one  of  the 
courts  of  this  state,  that  tribunal  alone  h^  jurisdiction  over  the 
person  and  property  of  the  minor.  The  first  question  to  be 
determined  in  this  case  is,  whether  the  minor's  domicile  is  in 
France  or  Louisiana.  The  children  of  parents  domiciled  in 
this  state  at  the  time  of  their  deoease  no  doubt  retain  the  domi- 
cile of  their  parents,  and  the  courts  of  the  state  having  juris- 
diction of  this  domicile  have  exclusively  the  power  of  appointing 
those  who  are  intrusted  with  the  control  of  the  persons  and 
the  administration  of  the  property  of  minors  so  situated;  and 
as  a  general  rule  the  domicile  of  the  minor  cannot  be  changed 
hj  a  departure  of  the  tutor  or  the  removal  of  the  minor  from 
the  state. 

But  this  general  rule  cannot,  in  the  nature  of  things,  *'  em- 
brace cases  where  a  parent  leaving  the  state  takes  his  child  along 
with  him."  The  right  of  expatriation,  as  was  remarked  by 
Derbigny,  J.,  in  the  case  of  Delacroix  y.Boi^lanc,  ''is  not 
questionable  in  a  free  country,"  and  **  that  a  natural  tutor  expa- 
triating himself  has  a  right  to  take  his  children  with  him  is 
Still  less  disputable:"  4  Mart.  O.  S.  716,  717.  The  natural 
tutrix  appointed  by  the  court  of  the  original  domicile  in  this 
case  removed  her  domicile  to  France,  taking  her  child  with 
her^  and  the  domicile  of  the  child  was  changed  with  that 
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of  the  mother.  She  died  iu  France,  and  her  snocession  "waa 
opened  there,  and  the  court  of  the  common  domicile  of  both 
mother  and  child  appointed  a  tutor  to  the  minor  in  aoeordanco 
with  the  terms  of  the  will  of  the  last  suryiTing  parent. 

This  appointment  is  in  eyeiy  respect  legal.  The  objection 
that  the  court  of  France  had  no  power  to  appoint  a  tutor  to  an 
American  minor  cannot  be  consistently  maintained  by  courts 
that  are  themselves  daily  making  appointments  of  a  similar 
character.  The  application  stands  before  the  court,  therefore, 
in  the  same  light  as  would  a  tutor  legally  appointed  to  a  minor 
bom  in  France;  with  all  the  rights  which  any  foreign  tutor 
would  have  with  reference  to  property  in  this  state  belonging  to 
his  ward.  The  petitioner  in  this  case  asks  that  he  be  "  recog- 
nized as  tutor,"  and  that  as  such  he  may  be  allowed  to  obtain 
euch  orders,  decrees,  judgments,  and  proceedings  as  may  be 
**  legal  and  equitable,"  and  **  to  the  court  may  seem  meet  and 
proper."  We  do  not  understand  this  application  as  claiming 
the  right  to  act  otherwise  than  under  the  orders  of  the  court, 
and  therefore,  of  course,  in  accordance  with  the  laws  of  the 
state.  The  rights  of  guardians  and  tutors  deriving  their  author- 
ity from  the  laws  and  tribunals  of  one  state  with  reference  to 
the  property  of  their  wards  situated  in  another  has  been  the 
subject  of  frequent  and  inconclusive  controversy.  Mr.  Justice 
Story's  work  on  the  conflict  of  laws  contains  a  compilation  of 
authorities  which  is  itself  the  fruitful  source  of  divergent  opin* 
ions. 

It  may  be  sufficient,  therefore,  as  furnishing  a  safe  and  con- 
sistent rule  of  action  founded  on  considerations  of  expediency 
and  policy,  to  refer  to  the  precedents  of  our  own  jurisprudence. 
In  the  case  of  Berhichaux  v.  BerluchavLXy  7  La.  647,  it  was  held  to 
be  ''  a  doctrine  not  controverted  by  the  court,  that  the  tutor  of 
«  minor,  deriving  his  authority  from  the  law  of  their  common 
domicile,  has  a  right  to  exercise  the  actions  of  his  pupil  every- 
where, the  comity  of  nations  recognizing  the  validity  of  such 
an  authority."  It  was  announced  in  that  case  that  had  a  tutor, 
duly  qualified  at  the  place  of  the  minor's  domicile,  claimed  the 
right  to  represent  said  minor  in  the  proceedings  for  a  partition, 
such  right  would  have  been  recognized. 

In  ChiappeUa  v.  Couprey,  8  La.  86,  it  vtbb  determined  that 
a  tutrix  residing  in  France  might  sue  for  and  take  posses- 
sion of  property  situated  in  Louisiana  belonging  to  the  inheri- 
tance of  her  ward,  and  that  such  tutrix  would  be  recognized  in 
the  courts  of  this  state  without  confirmation  by  its  tribunals. 
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and  that  saoh  tatriz  xmglit  exercise  her  office  by  an  agent  or  at- 
torney in  fact  residing  here;  and  in  accordance  with  this  doc- 
trine, the  sum  of  eleven  thousand  five  hundred  dollars  was  paid 
oyer  to  the  agent  of  a  foreign  tutor.  In  the  Matter  of  the  iS^uc- 
cesaion  of  Senac,  2  Id.  258,  the  right  of  a  widow  residing  in 
France  to  stand  in  judgment  as  the  representative  of  her  diild 
was  again  expressly  recognized. 

The  act  of  1843,  page  97,  it  is  true,  is  limited  in  its  application 
to  tutors  or  guardians  residing  within  the  United  States;  it  has, 
moreover,  reference  to  the  removal  of  properly  from  the  state; 
but  it  is  to  be  observed  that  the  act  appears  to  have  been  in« 
tended  as  an  enlarging,  not  as  a  restrictive,  statute,  and  was 
properly  passed  for  the  purpose  of  quieting  all  doubts  with 
reference  to  the  question  which  had  divided  the  opinions  of 
jurists.  Be  this  as  it  may,  we  see  nothing  in  the  previous  or  sub- 
sequent jurisprudence  of  the  state  which  would  prevent  a  foreign 
tutor  from  being  recognized  as  entitled  to  stand  in  judgment  in 
all  conservatory  or  administrative  measures  which  the  interests 
of  his  ward  might  require.  He  may  provoke,  by  and  with  the 
advice  of  a  family  meeting  and  under  the  sanction  of  the  court, 
the  investment  of  the  fimds  of  the  minor,  or  the  sale  of  his  prop- 
erty and  the  reinvestment  of  its  proceeds.  Article  946  of  the 
code  of  practice  appears  to  have  been  intended  to  provide  for  a 
case  where  the  minor  was  not  represented,  but  is  not  applicable 
where  the  tutor,  though  a  non-resident,  is  either  present  or  rep- 
resented. In  the  case  of  Mourain  v.  Poydras^  6  La.  Ann.  168, 
Eustis,  0.  J.,  held  that  in  relation  to  the  power  of  a  court  to 
direct  the  funds  of  a  succession  to  be  retained  or  remitted 
for  distribution,  under  the  sanction  of  the  tribunals  of  the  dom* 
icile  of  the  testatrix,  we  consider  there  can  be  no  question.  Its 
ecercise  is  a  matter  of  discretion  depending  on  the  circumstances 
of  each  case,  and  on  the  established  comity  prevailing  between 
nations  in  amity  with  each  other;  and  this  doctrine  we  take  to 
be  in  accordance  with  the  growing  spirit  of  liberality  which 
characterizes  the  modem  intercourse  of  nations.  See  also  OravS^ 
lion  V.  Richard,  18  La.  297. 

We  do  not  wish  to  be  understood  as  limiting  in  any  manner 
the  right  which  every  creditor  or  party  interested  may  have  to 
insist  upon  the  appointment  of  an  administrator  or  curator  of 
an  estate  in  cases  where  their  interests  require  such  an  appoint- 
ment. In  the  case  at  bar,  the  estate  appears  to  be  free  from  debt, 
and  the  only  interest  represented  is  that  which  is  personal  to 
the  minor;  we  can  see  no  good  reason  why  the  tutor  of  the  dom« 
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idle  should  be  embarrassed  by  the  appointment  of  a  domestia 
tutor.  The  under-tuior  has  acted  in  good  faith,  and  with  zefer- 
enoe  to  the  proper  discharge  of  his  duty.  He  ought  not,  there* 
fore,  to  be  condemned  personally  to  pay  costs. 

It  is  therefore  ordered  that  the  judgment  appealed  from  be 
reTersed,  and  that  Felix  Albey  be  recognized  as  the  tutor  of  the 
minor  Mary  Annette  Lewis,  and  as  such  entitled  to  represent 
the  interest  of  said  minor  in  all  matters  rendered  neoessaiy  in 
the  administration  of  the  personal  interests  of  said  minor  in  the 
anooession  of  her  father,  subject  to  the  order  of  the  court  and 
to  its  sanction  in  all  proceedings  had  therein,  and  to  such  re- 
quirements as  respects  the  furnishing  of  security  as  the  court  in 
its  discretion  may  impose. 

It  is  further  ordered  that  the  costs  of  these  proceedings  in  bofh 
courts  be  paid  by  the  estate. 

BomciLi  or  Intants:  Note  to  BimggM  y.  Bmrieif,  59  Am.  Dm.  IISL 

Webv  Dokicilb  or  Infavt  is  Chavoid;  AUm  r.  TkomBuom^  54  An. 
Deo.  55,  and  note  citing  anthoritiee. 

Should  Mothxr  or  iNrAirr  Subvzvb  Fathkb,  DoioaiiJi  of  the  infnl 
foUowi  that  of  its  mother  during  widowhood:  School  Dknokm  r.  Jamto,  S7 
Am.  Deo.  525. 

FoBnoN  GuABDiAV  HAS  No  PowxB  om  Puuov  OB  Pbgpbbit  Of 
Wabd  ■itaated  in  another  itatei  IFfOiaiiit  t.  filtoon^  10  Am.  Deo.  S43;  JEn0 
T.  Wieteyy  23  Id.  509. 
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Maxwell  v.  Bbown. 

BSATDVB  ov  Fbaubb — ^Deuykbt. — Under  that  wction  of  the  stelate  of 
teada  which  proTidet  that  * '  no  contract  for  the  sale  of  any  gooda,  want, 
or  merchandlM  for  the  price  of  thirty  dollars  or  more  ahall  be  allowed 
to  be  good  nnleea  the  purohaaer  shall  accept  part  of  the  goods  so  Bold» 
and  actoally  receive  the  same,  or  give  something  in  earnest  to  bind  tha 
baigain,  or  in  part  payment,"  or  some  writing  properly  signed,  a  mere 
delivery  of  goods  to  the  purchaser  will  not  be  sufficient.  There  mnsi 
farther  be  an  acceptance  by  the  purchaser,  else  he  will  not  be  bound. 

iKanm  ov  FBAUsa—DxLmEaT.— Where  plaintiff  called  upon  defendant 
and  offiared  to  sell  him  a  cargo  of  coal  at  a  certain  rate,  defendant  to  pay 
the  freight^  which  offer  the  defendant  accepted,  and  plaintiff  aooofdin^y 
sent  him  the  coal  by  a  vessel  which  was  wrecked  on  the  way,  thereby 
pieventing  defendant  from  receiving  the  aame,  plaintiff  cannot  "»*^»"**^" 
an  aotion  against  him  for  the  porbhaae  price;  aa  under  the  statute  of 
frauds,  in  the  absence  of  a  written  memorandum  of  sale,  there  would 
have  to  be  an  acceptance  by  the  buyer  as  well  as  a  delivery  by  the  seller. 

Assumpsit  to  reooyer  the  price  of  a  cargo  of  coal,  shipped  bj 
fhe  plaintifby  who  liyed  in  Delaware,  to  the  defendant,  who  lived 
in  Maine.  The  opinion  states  the  facts.  After  the  phiintifEs' 
oase  was  presented,  the  lower  court  ordered  a  nonsuit,  to  which 
plaintifffl  excepted. 

Skepley  and  Dana,  for  the  exceptions. 

Band  and  W.  P.  Fenenden^  contra. 

^yOonrttAnurroH,  J.  This  is  an  action  of  OMumjMil,  in  which 
the  phuntilb  seek  to  recorer  of  the  defendant  the  price  of  two 
hundred  and  eighty-four  tons  of  coal,  alleged  to  have  been 
shipped  at  Philadelphia  on  board  the  schooner  General  Hersej* 
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From  the  eridenoe,  as  reported,  it  appears  that  one  of  the 
plaintiffs,  who  are  merchants  residing  at  Philadelphia,  called 
on  the  defendants  at  Portland  and  proposed  to  sell  him  a  quan- 
tity of  coal;  that  the  price  was  to  be  three  dollars  and  sixtj-fiTe 
cents  per  ton;  that  after  some  conyersation  on  the  subject  the 
defendant  said,  *'  Well,  you  nviy  send  me  a  cargo; "  that  some- 
thing was  said  about  sending  a  yessel  from  Portland,  but  the 
bargain,  as  finally  concluded,  was  that  the  plaintifb  should  pro- 
cure a  vessel  and  send  defendant  a  cargo.  There  was  no  limil 
as  to  the  size  of  the  yessel. 

The  coal  was  shipped  by^the  plaintifTfl  on  board  ayesael  dhar* 
tered  by  them  and  consigned  to  the  defendant,  and  the  master 
signed  a  bill  of  lading  in  the  usual  form,  engaging  to  deliver 
the  coal  to  the  defendant  upon  his  paying  freight.  The  vessel 
was  cast  ashore  on  Cape  Henlopen;  part  of  the  cargo  was  thrown 
overboard  to  lighten  the  vessel;  the  master  then  took  the  vessel 
back  to  Philadelphia,  called  a  survey,  and  it  being  considered 
advisable  to  sell  the  balance  of  the  cargo,  it  was  done,  and  due 
notice  was  given  thereof  to  the  plaintifils  and  defendant,  neither 
of  whom  acknowledged  the  notice  or  made  any  answer  thereto. 

The  defense  rests  upon  the  statute  of  frauds,  R.  S.,  c.  186, 
sec.  4,  which  is  in  these  words:  "No  contract  for  the  sale  of 
any  goods,  wares,  or  merchandise,  for  the  price  of  thirty  dollan 
or  more,  shall  be  allowed  to  be  good  unless  the  purchaser  shall 
accept  part  of  the  goods  so  sold,  and  actually  receive  the  same, 
or  give  something  in  earnest  to  bind  the  bargain,  or  in  part  pay- 
ment, or  some  note  or  memorandum  in  writing  of  the  said  bar* 
gain  be  made  and  signed  by  the  party,  to  be  charged  by  such 
contract,  or  by  his  agent,  thereunto  by  him  lawfully  authorised." 
The  language  of  our  statute  is  almost  verbally  identical  with  thai 
of  the  seventeenth  section  of  29  Car.  n.,  c.  2,  which  is  the  Eng* 
lish  statute  on  the  same  subject.  The  construction,  therefore^ 
which  the  English  courts  have  given  to  similar  language  in  their 
statutes  must  be  regarded  as  of  no  slight  authority. 

From  the  language  of  this  statute  it  is  apparent  that  when 
there  is  no  written  contract  a  mere  delivery  will  not  be  sufficient 
There  must  further  be  an  acceptance  by  the  purchaser,  else  he 
will  not  be  bound.  In  Badley  v.  Parker,  2  Bam.  &  Cress.  87, 
*'  It  was  formerly  considered,"  observes  Rust,  J. , '  *  that  a  deliveiy 
of  goods  by  the  seller  was  sufficient  to  take  a  case  out  of  the 
seventeenth  section  of  the  statute  of  frauds;  but  it  is  now  clearly 
settled  that  there  must  be  an  acceptance  by  the  buyer,  as  weU 
as  a  delivery  by  the  seller."    In  Temped  v.  FiiMgerald,  8  Bam. 
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ft  Aid.  680,  the  defendant,  in  August,  1817,  bargained  for  a 
horse  which  he  was  to  take  away  about  September  22d  follow* 
ing.  The  parties  understood  it  to  be  a  ready-money  bargain* 
On  September  20th  the  defendant  used  the  horse,  gaTe  direo* 
lions  respecting  it,  and  requested  the  plaintiff's  son  to  keep 
it  for  him  another  week,  which  he  engaged  to  do.  The  horse 
died  on  September  26th,  and  the  defendant  refusing  to  pay  for 
the  horse,  an  action  for  its  price  was  commenced,  but  it  was 
held  that  no  right  of  property  passed  till  the  price  was  paid» 
and  that  the  action  could  not  be  maintained. 

In  Eolmes  t,  Hodkins^  9  Exch.  752,  the  defendant  Terbally 
agreed  to  purchase  of  the  plaintiff  some  cattle  then  in  his  field. 
After  the  bargain  was  concluded  the  defendant  felt  in  his  pocket 
for  his  check-book  in  order  to  pay  for  them,  but  finding  he  had 
not  got  it,  he  told  the  plaintiff  to  come  to  his  house  in  the  even- 
ing for  the  money.  It  was  agreed  that  the  cattle  should  remain 
in  the  plaintiff's  field  for  a  few  days,  and  that  the  defendant 
should  feed  them  with  the  plaintiff's  hay,  which  was  aooordingly 
done.  In  this  case  it  was  held  there  was  no  evidence  of  an 
acceptance  of  the  cattle  to  satisfy  the  statute  of  frauds.  In 
nurd  Y.  HecfU,  8  Id.  814,  it  was  held  that  there  could  be  no 
acceptance  and  actual  receipt  of  goods  within  the  seTenteenth 
section  unless  the  yendor  had  an  opportuniiy  of  judging  whether 
the  goods  sent  compared  with  the  order.  '*1d,  my  opinion," 
remarks  Martin,  £.,  '*  an  acceptance,  to  satisfy  the  statute,  must 
be  something  more  than  a  mere  receipt;  it  means  some  act  after 
the  Tendor  has  exercised,  or  had  the  means  of  exercising,  his 
light  of  rejection." 

In  Norman  t.  PkiUips,  14  Mee.  &  W.  278,  the  defendant,  a 
builder  at  Wallingford,  gaye  the  plaintiff,  a  timber  merchant  in 
London,  a  yerbal  order  for  timber,  directing  it  to  be  sent  to  the 
Paddington  station  of  the  Great  Western  Railway  to  be  forwarded 
to  him  at  Wallingford,  as  had  been  the  practice  between  the  parties 
on  preyious  dealings.  The  timber  was  sent,  and  arriyed  at  Wal« 
lingford  station  April  19th,  and  the  defendant  was  informed  hy 
the  deliyery  clerk  of  its  arriyal,  and  said  he  would  not  take  it. 
An  inyoice  was  sent  a  few  days  after,  which  the  defendant  receiyed 
and  kept  without  making  any  communication  to  the  plaintiff  till 
May  28th,  when  he  informed  him  that  he  declined  taking  it.  It 
was  held  that  although  there  might  be  a  scinHUa  of  eyidence  for 
the  jury  of  the  acceptance  of  the  lumber  within  the  statute,  yet 
that  there  was  not  8u£Scient  to  warrant  them  in  finding  that  there 
was  such  an  acceptance,  and  the  court  set  aside  a  yerdict  for  the 
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plaintiff  as  not  warranted  by  the  evidence.  '*  The  tme  line  ap- 
pears to  be/'  says  Alderson,  B.,  *'  that  acceptance  and  delivexy 
under  the  statute  of  frauds  means  such  an  acceptance  as  precludes 
the  purchaser  from  objecting  to  the  quality  of  the  goods;  as,  for 
instance,  if  instead  of  sending  the  goods  back  he  keeps  or  uses 
them.  In  Hdnsan  v.  Armitage,  5  Bam.  &  Aid.  557,  H.  A.,  a 
merchant  in  London,  had  been  in  the  habit  of  selling  goods  to 
B. ,  resident  in  the  country,  and  of  delivering  them  to  a  wharfinger 
in  London,  to  be  forwarded  to  B.  by  the  first  ship.  In  pursu- 
ance of  a  parol  order  from  B.,  goods  were  delivered  and  accepted 
by  the  wharfinger,  to  be  forwarded  in  the  usual  manner;  'but  the 
court  held  this  was  not  a  sufficient  acceptance  to  take  the  case 
out  of  the  statute.  In  MeredUh  v.  Meigh,  2  El.  &  Bl.  864,  gooda 
ordered  by  parol  were  shipped  on  board  a  general  ship,  con- 
signed to  a  carrier  named  by  the  vendee  to  forward  them,  notice 
being  sent  to  the  vendee  of  the  shipment,  and  the  bill  of  lading 
being  also  sent  to  the  carriers,  which  was  not  returned,  nor  was 
any  step  taken  to  repudiate  the  bargain  until  after  news  arrived 
of  the  loss  of  the  ship  and  the  goods,  and  it  was  decided  that 
there  was  no  sufficient  receipt  and  acceptance  of  the  goods  to 
satisfy  the  statute  of  frauds,  in  the  absence  of  a  written  contnot, 
and  that  the  vendees  were  not  liable  for  their  price.  '*  I  am  of 
opinion,"  says  Lord  Campbell,  0.  J. ,  *'  that  there  was  no  evidence 
to  go  to  the  jury  in  this  case  on  which  they  would  have  been 
justified  in  finding  that  the  goods  had  been  accepted  and  aotoallj 
received,  so  as  to  satisfy  the  seventeenth  section  of  the  statute  ol 
frauds." 

The  language  of  the  statute  is  unequivocal,  and  requires  the 
action  of  both  parties.  There  must  be  acceptance  as  v^ell  as  de- 
Uvexy.  The  property  of  the  goods  must  vest  in  the  vendee  as 
their  absolute  owner,  discharged  of  all  lien,  and  so  that  he  ahall 
be  precluded  from  taking  any  objection  to  the  quantity  or  qual- 
ity of  the  goods  sold:  Shindler  v.  Ebuakm,  1  N.  Y.  261;  OnU 
waier  v.  Dodge,  6  Wend.  400. 

Exceptions  overruled. 

CoNTRAGT  voa  Salb  OF  Fivx  HUNDRED  Balb  ov  Oonov  «fe  ft  speclflei 
price  per  poand,  to  be  delivered  on  its  anivftl  before  a  oertein  fdtore  daj, 
payment  to  be  made  on  delivery,  the  cotton  to  be  weigbed  and  tare  to  be  id- 
lowed,  ia  an  executory  contract,  and  the  title  doea  not  paaa  until  deliveiji 
RtLneU  V.  NicoU^  20  Am.  Dec.  670,  and  note. 

DELIVXaT  AND  AOCXPTAKCB  OF  GOODB,  SUOH  AS  WILL  TaSB  SaLB  OT  THBI 

OUT  OF  Statute  of  Frauds,  cannot  be  shown  by  words;  some  acts  transfsr- 
ring  possession  are  necessary:  Shindler  v.  Houston,  49  Am.  Deo.  316.  In  the 
aote  to  this  case  the  principles  of  law  decided  in  the  principal  case  are  di^ 


1855.]  Jacobs  v.  Bensov  609 

eoBsed  at  lengUi,  and  MaaeweU  ▼.  Brown  is  dtedt  together  with  a  mmiber  of 
eimiUr  caaee  on  page  328  of  that  note.  This  role  is  further  dJicwMed  in  the 
note  to  Arnold  ▼.  Delano,  50  Id.  769,  wherein  all  the  pferioos  eases  upon  this 
point  in  this  series  are  eited. 

To  CoKSTiTiTTX  AocoEFTAifox  OT  GooDS,  Something  more  than  mere  words 
are  neoesssry;  there  mnst  be  some  aot  of  the  psrties  amounting  to  a  trsnsfer 
of  the  possession,  and  an  aotnal  receipt  by  the  porobaser,  so  that  the  seller 
no  longer  retains  a  lien  for  the  prioe:  Edwards  ▼•  Chund  Trunk  Rjf  Co.  ^f 
OoiMyda^  04  Me.  105.  The  doctrine  of  the  principal  case  is  disoossed  bj 
Wood  in  Ids  work  on  the  statute  of  frands,  section  805,  where  the  principal 
oase  is  cited,  together  with  a  number  of  others.  See  also  the  same  wo^ 
«eetioiis  908^  SI?*  dSS^  385,  and  342,  where  the  principal  case  is  cited. 


Jacobs  v.  Benson. 

[asKAxn,  182.] 

Faboii  TBBTiMOirr  n  Admissibli  fob  Pubposi  ov  OoiiBMniro  Mnxan 
IN  Namx  of  a  promisee  in  a  promissoty  note,  if  there  is  something 
found  in  the  note  from  which,  connected  with  the  parol  testimony,  tha 
promisee  is  clearly  ascertained.  The  terms  of  the  contract  are  not  thereby 
▼aried. 

Paboii  Tbstimont  that  Obdib  was  Dbawv  nr  Fayob  ot  PLAOiTm, 
TBAT  MiBTAKB  WAS  Mabx  in  Writing  Ids  name,  and  that  the  order  was 
in  \Sa  hands,  and  was  accepted  as  due  to  him,  should  be  rsoeiTed. 

AS8U1CPBIT  upon  a  certain  order  of  which  the  f  ollomng  is  a 
eopy:  ''  West  Minor,  April  10, 1849.  Mr.  W.  B.  Benson,  please 
pay  to  Oharles  B.  Jeques,  or  order,  thiriy-six  dollars  cash ;  charge 
the  same  to  my  account.  James  Meaney."  This  was  indorsed* 
'* Accepted,  July  16, 1489.  William  B.  Benson,  by  Oeo.  Greggr*'' 
Plaintiff  in  his  writ  alleged  that  his  name  is  Oharles  Y.  Jacobs, 
«nd  that  the  order  was  made  payable  to  him  as  Oharles  B.  Jeques. 
At  the  trial  plaintiff  called  the  drawer  of  the  order,  and  he  tea- 
tified  that  he  drew  the  order,  and  that  he  drew  it  upon  the  de- 
fendant. The  plaintiff  then  offered  to  prove  by  this  witness 
that  he,  the  drawer,  had  intended  to  draw  the  order  in  his  favor, 
that  he  understood  the  plaintiff's  name  to  be  Oharles  B.  Jeques, 
that  he  knew  no  other  person  by  that  name,  and  that  in  so  writ- 
ing it  he  had  made  a  mistake,  and  also  that  at  the  time  he  drew 
the  order  Benson  was  owing  witness  a  sum  of  money.  The 
plaintiff  then  offered  to  prove  by  George  Gregg  that  at  the  time 
of  the  indorsement  he  was  the  duly  authorized  agent  of  the  de- 
fendant, that  the  order  was  presented  by  the  plaintiff  for  accept- 
ance, and  that  it  was  accepted  by  him  for  the  plaintiff's  benefit. 
The  court  refused  to  receive  such  testimony,  and  ordered  a  non* 
«uit. 

Am.  Dso.  Vol.  LXin-49 
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Cferry,  for  the  plaintiff. 

Shepley  and  Dana,  for  the  defendant. 

By  Court,  Shzplet,  C.  J.  The  Biiit  is  upon  an  order  drawn  hj 
James  Meaney,  in  favor  of  Charles  B.  Jeques,  on  the  defendant^ 
purporting  to  be  accepted  for  him  by  Gteorge  Grigg.  The  decla- 
ration alleges  that  the  promise  was  made  to  the  plaintiff  by  the 
name  of  Charles  B.  Jeques.  The  case  is  not  one  of  variance  be- 
tween the  contract  described  in  the  declaration  and  the  one 
produced  in  evidence,  as  in  the  case  of  Oardon  v.  Austin,  4  T. 
B.  611. 

Parol  testimony  could  not  be  received  to  vary  the  contract 
It  appears  to  have  been  offered  to  prove  the  allegation  con- 
tained in  the  declaration,  that  the  order  was  drawn  in  &vor  of 
the  plaintiff,  and  that  the  acceptance  was  made  to  him. 

The  general  rule  of  law  is,  that  a  mistake  made  in  the  name 
of  a  grantee,  devisee,  or  promisee  may  be  corrected  by  parol 
testimony.  The  grant,  devise,  or  contract  is  not  thereby  va- 
ried. The  only  effect  is  to  ascertain  the  true  grantee,  devisee, 
or  promisee.  Yet  there  must  be  something  found  in  the  grant, 
devise,  or  promise  from  which,  connected  with  the  parol  tes- 
timony, the  party  beneficially  entitled  is  clearly  ascertained. 
Otherwise  he  might  be  arbitrarily  designated  by  parol  testimony, 
without  any  written  evidence  indicating  that  any  particular  per- 
son was  intended. 

A  conveyance  was  made  to  Eliza  Ann  Castin,  after  she  had 
been  married  more  than  a  year  to  Thomas  Scanlan,  and  parol 
testimony  was  received  to  correct  the  error:  Scanlan  v.  Wrighi, 
18  Pick.  523  [25  Am.  Dec.  344]. 

The  rules  respecting  errors  in  the  description  of  devisees,  as 
well  as  respecting  the  description  of  estates  devised,  wero  fully 
considered  in  the  case  of  Milter  v.  Travers,  8  Bing.  244.  It  is 
there  said  that  parol  evidence  should  be  received  to  correct  an 
error,  "  where  an  estate  is  devised  to  a  person  whose  surname 
or  christian  name  is  mistaken." 

Parol  testimony  was  received  to  prove  that  a  note  payable 
to  Ebenezer  Hall  was  made  to  a  partnership  transacting  busi- 
ness under  that  name:  Hall  v.  Tuftby  18  Pick.  455. 

A  note  was  made  to  Elizabeth  Wiilison,  and  an  action  ww 
brought  upon  it  by  Elizabeth  Willis.  Parol  testimony  was 
received  to  prove  that  "  Wiilison"  was  inserted  by  mistaJce  for 
"  WiUis:"  WiUis  v.  BarreU,  2  Stark.  29. 

Some  of  the  testimony  offered  was  not  admissible,  but  testi* 
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mony  to  prove  that  the  order  was  drawn  in  favor  of  the  plaint- 
iff, that  a  mistake  was  made  in  writing  his  name,  and  that  the 
order  was  in  his  hands,  and  was  accepted  as  due  to  him,  should 
have  been  received. 
Exceptions  sustained  and  nonsuit  taken  off. 

The  case  of  Cox  v.  Bdthoover^  47  Am.  Deo.  145,  is  in  hannony  with  th« 
principal  case.  In  this  case  the  coart  say  that  "a  phuntiff  suing  on  a  prom- 
inory  note  which  purports  to  be  payable  to  a  person  of  a  different  name 
nay  aver  and  show  by  evidence  that  he  was  the  person  intended.**  In  NeW' 
part  Meehanicti*  M,  Co,  v.  StaMrd,  34  Id.  145,  the  court  hold  parol  evidence 
admissible  to  show  who  were  intended  as  payees  by  a  description  in  a  prom* 
issory  note.  To  the  same  effect  is  McKmney  v.  Harier^  43  Id.  96.  Parol 
evidence  is  admissible  to  show  note  produced  in  evidence  to  be  the  one 
secured  by  a  mortgage  when  it  corresponds  in  some,  but  not  in  all,  respects 
with  that  described  in  the  condition  in  the  mortgage:  WiUiams  v.  HiUon^  58 
Am.  Dec.  729.  The  entire  subject  to  which  the  case  relates  will  be  discussed 
in  a  note  to  Tittle  v.  Thcmcu^  in  the  next  volume  of  this  series.  See  also 
Danie)  on  Neg.  Inst.  sec.  KKX 


SiMONDS   V.  HeNBT. 

[39  Hazzix,  156.] 
ArOTHBOAKIlS  AMD    StTSOEDNS  ARE    ReSPONSIBLB  ONLT  IOK  IkJUBUS  Rb- 

BULTINO  from  a  want  of  ordinary  care  and  skill.  The  highest  degree  ol 
skill  is  not  required  of  them. 
Skill  Requibkd  of  Dentist. — An  instruction  in  an  action  by  a  dentist  for 
the  price  of  some  work,  which  the  defendant  complained  of  as  defective, 
"that  if  the  plaintiff  has  used  all  the  knowledge  and  skill  to  which  the 
art  had  at  the  time  advanced,  that  would  be  all  that  would  be  required 
of  him/*  etc.,  is  erroneous,  as  requiring  the  poesession  of  more  than  or- 
dinary care  and  skill  by  him. 

AssuKPfiiT  for  the  value  of  a  set  of  teeth  furnished  to  defend- 
ant's wif e,  with  his  knowledge  and  assent.  After  the  teeth  were 
finished,  the  wife  complained  that  thej  did  not  fit,  and  they 
were  altered  for  her.  She  still  complained  that  they  did  not 
fit,  and  refused  to  take  them,  although  plaintiff  told  her  he 
would  claim  their  price.  The  evidence  conflicted  as  to  whether 
the  teeth  fitted  or  not.  Amoug  the  instructions  given  was  one 
which  is  recited  in  the  opinion.  Plaintiff  excepted  to  thia  in* 
vtmction.    The  jury  returned  a  verdict  for  the  defendant. 

Barrows^  for  the  exceptions. 

€HU)eri,  contra. 

By  Court,  Afpleton,  J.  The  law  implies  an  undertaking  on 
the  port  of  apothecaries  and  surgeons  that  they  will  use  a 
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Bonable  degree  of  care  and  skill  in  the  treatment  of  their  pa* 
tients:  Chit.  Cont.  553.  Thej  are  held  responsible  for  InjnriaB 
resulting  from  a  want  of  ordinary  care  and  skill.  The  highest 
degree  of  skill  is  not  to  be  expected,  nor  can  it  reasonably  be 
required  of  all. 

The  instruction  given  was  *'  that  if  the  plaintiff  has  used  all 
the  knowledge  and  skill  to  which  the  art  had  at  the  time  ad- 
vanced, that  would  be  all  that  would  be  required  of  him,*'  etc. 
It  is  undoubtedly  correct  that  no  more  would  be  required  of 
him.  But  upon  legal  principles,  could  so  much  be  required  of 
him?  We  think  not.  If  it  could,  then  every  professional  man 
would  be  bound  to  possess  the  highest  attainments  and  to  exer- 
cise the  greatest  skill  in  his  profession.  Such  a  requiiement 
would  be  imreasonable. 

The  instructions  given  were  erroneous,  and  a  new  trial  must 
be  had. 

Exceptions  sustained. 

New  trial  ordered. 

Phtsioiam's  OB  SuBOxoir's  Imtlied  C011TBA.0T  WITH  HiB  Ekpiotb  to 
that  he  posaesseB  that  reasonable  degree  of  learning,  skill,  and  experience 
which  is  ordinarily  poesessed  by  the  professors  of  the  same  art  or  eeieace; 
that  he  will  nse  reasonable  and  ordinaiy  care  and  diligence  in  the  ezertioa  of 
his  skill  and  the  application  of  his  knowledge;  and  that  he  will  nee  his  best 
Judgment  as  to  the  treatment  of  the  case  intmsted  to  his  ohaige:  Leigktom  ▼. 
SarffoUf  59  Am.  Deo.  388;  Howard  y.  Chrover,  48  Id.  478^  and  extensive  nofess 
to  each  of  those  cases  *i?«nnMMng  the  entire  subject.  In  these  notes  the  sob* 
sequent  main  decisions  upon  this  question  are  cited*  and  the  anthnrity  of 
8imoiid9  ▼.  Henry  sustained. 


Newbeqin  t;.  LANGLEr. 

[8»llAnrB.!IOO.] 

Dud  Aim  MoaTOAOs  Back,  although  Bkardto  Diivjuiant  Daswb,  if 
DiLiYEBED  AT  Sahb  Tims,  constitute  but  one  tFsnsaotUm.  Oonaequentiy 
the  deed  and  mortgage  must  stand  or  fall  together;  they  cannot  be  yoid 
in  part  and  good  in  part. 

Iir  PBooBBDHfos  UPON  Weit  01  Entrt,  whebb  It  Appkabs  that  the  d^ 
mandant  conveyed  the  disputed  premises  to  a  married  woman,  and  took 
her  note  and  mortgage  back,  the  whole  amounting  to  a  single  transacition, 
he  is  entitled  to  recover,  the  notoand  mortgage  being  void. 

HCW-VKNUSE    GANNOT    BB    PlEADBD    IN    BaB,    AND    OKLT    DT    AbATBKBBY 

within  Timb  required  by  the  rules  of  court 

Wbtf  of  entry.    Defendants  pleaded  the  general  issue.    Jane 
OL  Langley,  by  brief  statement,  stated  that  at  the  exeontion  of 
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the  mortgage  mentioned  in  the  opinion  she  wm  a  manied 
woman^  and  so  continues  to  be,  and  that  the  disputed  premises 
are  her  own  freehold.  Cole^  the  other  defendant,  stated  that  h^ 
ivas  the  lessee  and  tenant  of  Jane  0.  Langley,  who  was  the 
owner  of  the  premises. 

Emery  and  Loring,  for  the  tenant. 

J.  Jf.  Ooodtrin^  for  the  demandant. 

By  Conrty  Biob,  J.  The  demandant  oonTSjed  the  promissa, 
Ij  deed  dated  Fehroazy  27, 1861,  to  Jane  0.  Langl^,  one  of 
the  defendants,  who  then  was  and  still  is  a  mazxied  woman;  and 
said  Langley  reoonvejed  the  same  in  mortgage  to  the  demand- 
ant, hj  deed  dated  April  6, 1861,  to  secure  the  payment  of  her 
promissory  note  given  in  payment  for  the  premises  in  contro* 
Tersy.  These  deeds,  though  of  different  dates,  were  delivered 
at  the  same  time,  and  in  law  constitute  one  contrsot:  Holbrookr. 
Finney^  4  Mass.  666  [8  Am.  Deo.  248];  Subbard  t.  Oummingi, 
1  Me.  11;  Dana  v.  Coomba,  6  Id.  89  [19  Am.  Deo.  194];  Bigebm 
T.  Kinney,  8  Yt.  869  [21  Am.  Deo.  689]. 

These  deeds  become  operatiye,  if  at  idl,  from  the  tima-of  theif 
deliTeiy :  Earriaon  y.  PhiUipa  Academy ,  12  Mass.  466;  Dana  r. 
Coombs,  supra.  '  The  deed  and  mortgage,  being  one  contzaot, 
must  stand  or  fall  together.  They  cannot  be  void  in  part  and 
good  in  part:  Bichardaon  ▼.  Borighi,  9  Yt  868;  Bobertsy.Wiggin^ 
1  N.  H.  78  [8  Am.  Dec.  88],  and  cases  above  cited.  The  prom- 
issozy  note  of  a  married  woman,  in  this  state,  at  the  date  of  this 
transaction,  was  absolutely  void:  Howe  t.  Wildee,  84  Me.  666. 

It  is  a  general  rule  (the  exceptions  to  which  do  not  apply  in 
this  case)  that  the  deeds  of  married  women  are  Toid:  2  Brighfa 
H.  &  W.  88;  Oreenl.  Cru.,  tit.  Deed,  c.  11,  sec.  26;  Hill's  Abr., 
c.  26,  sec.  49;  Page  y.  Page,  6  Cush.  196;  Shaw  y.  JBttM,  14  Me. 
482;  Ibwler  y.  Shearer,  7  Mass.  14. 

It  was  suggested  in  the  argument,  by  counsel  for  the  demand- 
ant, that  the  two  deeds  might  be  construed  as  one  deed  upon 
oondition  subsequent.  If  they  were  to  receiye  that  construction, 
the  tenants  would  be  entitled  to  judgment,  as  the  demandant  ex- 
hibits no  right  of  entry  for  condition  broken.  The  whole  con- 
tract is  more  analogous  to  a  deed  from  a  demandant  with  con- 
dition precedent  unperformed.  But  they  do  not  constitute  a 
deed  upon  condition,  but  a  deed  with  a  defeasance:  GbeenL 
Oru.,  tit.  Deed,  c.  7,  sec.  26. 

Both  the  defendants  haye  pleaded  the  general  issue,  with 
brief  statements,  which,  though  not  in  form,  are  in  substance 
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pleas  of  non-tenuTb,  In  all  writs  of  entry,  the  defendant  may 
plead  that  he  is  not  tenant  of  the  freehold  in  abatement,  bat 
not  in  bar:  Stats.  1846,  c.  221.  These  pleas  cannot  avail  as 
pleas  in  abatement,  being  informal,  and  not  having  been  filed 
within  the  time  prescribed  by  the  roles  of  the  coort,  and  they 
are  not  authorized  as  pleas  in  bar. 
The  demandant  must  have  judgment. 

Deed  and  Mortoags  Back  Constitutk  but  0ns  TaAiraAonoK,  and  if 
the  mortgage  was  void  at  its  execution,  or  is  afterwards  avoided,  the  mort- 
gagee being  an  infant,  the  deed  must  share  its  fate:  See  caaes  ooUeotad  in  note 
to  Manning  v.  Johnson,  62  Am.  Dec.  732. 

Thb  principal  CASS  IS  CITED  in  Dunning  v.  Pihe,  46  Me.  461,  where  tha 
court  decide  that  where  a  married  woman  purchases  real  estate  and  gives  her 
promissory  notes  in  payment,  with  a  mortgage  as  security,  the  notes  and 
mortgage  given  by  her,  and  the  deed  given  to  her,  are  aU  void,  the  whole 
being  one  transaction,  though  the  conveyances  were  made  at  different  times, 
and  the  parties  were  different,  yet  all  done  in  porsuance  of  a  mutoal  agree* 
ment.  But  in  Brookings  v.  WkUe^  49  Id.  479,  this  question  underwent  an 
extensive  discussion,  and  the  authority  of  the  principal  case  was  denied,  the 
court  holding  that  a  married  woman  may  execute  a  valid  mortgage  of  hm 
•eparate  estate;  this,  although  the  promiBsory  notes  secured  by  it  were  void. 
This  latter  decision  turned  upon  a  statutory  constmotion. 


PlEBOE  t;.  ROBIE. 

[99  MAUn.  205.] 

Tbustkes  of  Yoluntabt  Benevolent  Association,  whoo  Fitnds 
Raised  bt  Yoluntabt  GoNTBiBnnoN  of  ite  members,  may  meiatelB  a 
suit  upon  a  note,  although  the  makers  thereof  were  members  of  tiie  mmh 
ciatiou. 

Where  Note  Oivsn  to  Association  is  Made  Patablb  to  TausTEn 
THEREOF  0&  THEiB  SUCCESSORS,  such  suocsssors  may,  at  the  request  of 
the  association,  maintain  a  suit  upon  it  in  the  name  of  the  former  tmsteeii 
and  such  former  trustees,  as  plaintiffs  of  record,  have  no  poirar  to  dimin 
the  suit,  but  they  may  require  protection  from  costs. 

Words  "  Trustees,"  etc.,  after  Promisees'  Nambb  in  a  note  aie  merely 
deseriptio  personcB, 

kssuMFBOT  upon  a  note,  which  proTides  that  **  for  value  re- 
ceived, we,  Frederick  Bobie  as  principal^  and  T.  P.  S.  Deei^ 
ing  as  surety,  jointly  and  severally  promise  to  pay  Morris  B. 
Palmer  and  William  Pierce,  trustees  of  York  Tent,  or  their  suo- 
oessors  in  office,  the  sum  of  fifty  dollars,"  etc.  At  the  time  of 
the  trial  it  appeared  that  the  York  Tent  was  managed  by  a  board 
of  officers  known  as  trustees,  whose  duty  it  was  to  manage  its 
funds,  invest  the  same,  turn  over  the  books  and  accounts  tf 
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iheir  successors,  etc. ;  that  it  was  a  benevolent  yoluntaiy  asso- 
ciation, and  that  its  fonds  were  raised  by  Yoluntary  quarterly 
contributions  of  its  members.  At  the  time  the  suit  was  com* 
menced  Moore  and  McEenney  were  the  trustees,  and  they  had 
been  authorized  by  a  yote  of  the  association  to  collect  all  sums 
due  the  York  Tent.  The  plaintiffs  of  recotd  gave  to  the  defend* 
ants  a  release  of  all  demands  on  account  of  this  suit,  denying 
that  they  had  authorized  it,  and  requesting  the  court  to  discon* 
tinue  it.  This  was  introduced  in  evidence  by  the  defendants. 
The  defendant  asked  the  court  to  instruct  the  jury  that  if  they 
believed  the  above  release  by  Pierce  and  Palmer  was  made  in 
good  faith,  then  their  verdict  should  be  for  the  defendant;  and 
second,  that  if  they  believed  that  the  plaintiffs  were  joint  cred* 
itors  with  others  of  defendant  Bobie,  then  that  they  had  author- 
ity to  release  the  suit,  and  the  verdict  should  be  for  defendant. 
The  court  refused  to  give  these  instructions,  and  instructed  the 
jury,  substantially,  that  if  they  believed  the  York  Tent  associa* 
tion  existed,  that  its  affsdrs  were  managed  by  a  board  of  trustees^ 
that  Moore  and  McKenney  were  such  trustees  at  the  commence- 
ment of  this  suit,  that  the  authority  of  Pierce  and  Palmer  had 
ceased  and  that  Moore  and  McEenney  were  their  successors, 
that  the  note  was  the  property  of  the  York  Tent,  and  that  Moore 
and  McEenney  had  been  instructed  to  collect  the  note  by  this 
suit — ^then,  that  this  suit  could  be  prosecuted  in  opposition  to 
the  objections  of  Pierce  and  Palmer.  Defendant  excepted  to 
this  ruling,  and  the  verdict  being  against  him,  appealed. 

ZfU^ues,  for  the  exceptions. 

Goodwin^  contra. 

By  Court,  Biob,  J.  The  York  Tent  is  a  benevolent  volun* 
tary  association.  Its  funds  were  raised  by  voluntary  contribu- 
tion of  its  members,  and  by  the  organic  rules  of  the  association 
were  under  the  exclusive  management  of  trustees,  in  whose 
name  they  were  invested.  The  plaintiffs,  at  the  date  of  the  note, 
which  is  payable  to  them  or  their  successors  in  office,  were 
trustees  of  the  association.  The  defendant,  at  the  time  the 
note  was  given,  was  also  a  member  of  the  association,  and  bor- 
rowed of  its  funds  the  amount  of  money  for  which  the  note  , 
was  given.  At  the  time  this  action  was  brought,  the  plaintiffs 
had  ceased  to  be  trustees,  and  were  succeeded  in  that  office  by 
Moore  and  McEenney,  who,  under  instructions  from  the  asso* 
dation,  caused  this  action  to  be  brought.  These  facts  are  eithar 
wnceded  by  the  parties  or  found  by  the  juxy. 
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At  a  term  of  the  ootirt  prior  to  the  trial,  on  motum  of  the  de- 
f  endanty  Moore  and  MoEenney  were  required  to  and  did  indorBe 
the  writ  as  asflignees  of  the  note  in  suit. 

After  the  action  had  been  for  some  time  pending  in  ooiirt»  the 
defendant  procured  releases  from  the  plaintiffs  of  zeoord,  in 
which  said  plaintiffs  disavow  and  disown  this  suit,  and  zeqnesi 
that  it  may  be  discontinued,  and  state  that  thqr  are  not  awana 
that  they  have  assigned  the  note  to  any  person. 

The  case  is  now  before  us  on  exceptions,  and  a  motion  for  anew 
trial  on  the  ground  that  the  Terdict  is  against  law  and  evidence. 

The  first  requested  instruction  was  properly  refused.  The 
true  question  was  whether  the  plaintiffs  had  a  right  to  rdease 
the  defendant  and  discharge  the  writ,  not  whether  thqr  acted  in 
good  faith.  They  may  have  acted  honestiy  but  erroneously. 
.  It  is  not  the  duly  of  a  judge  to  give  instaructions  upon  a  point 
purely  hypothetical.  Such  instructions  would  tend  to  divert 
and  distract  the  attention  of  a  jury,  and  be  productive  of  injury 
rather  than  benefit.  Beference  must  always  be  had  to  the  ex- 
isting state  of  the  proof  to  determine  whether  instructions  re> 
quested  or  given  are  proper  or  otherwise. 

The  funds  of  the  association,  as  the  evidence  fully  ahowa, 
were  under  the  sole  management  and  control  of  the  trustees. 
In  them  was  vested  the  legal  titie,  held,  it  is  true,  in  trust  for 
the  benefit  of  the  association.  That  association  is  ndther  a  cor- 
poration nor  a  copartnership;  its  members,  therefore,  who  are 
not  trustees,  though  they  may  have  a  beneficial  interest  in  the 
funds  of  the  association  as  members,  are  not  for  that  reason  le- 
gally the  joint  creditors  of  the  defendant.  The  nominal  plaint^ 
iffs  could  not,  therefore,  discharge  the  defendant  simply  because 
they  were  members  of  the  same  association.  In  their  capacity 
as  members  they  have  no  control  over  the  funds. 

The  right  of  the  nominal  plaintiffs  to  control  this  action,  if 
any  they  have,  arises  by  virtue  of  their  being  parties.  The 
promise  was  to  them,  and  their  control  over  this  suit  was  abso- 
lute, unless  their  auUiority  had  been  determined  by  the  expira- 
tion of  their  term  of  office.  The  second  request  was  therefore 
properly  withheld. 

The  questions  raised  by  the  instructions  given  were,  whether 
the  action  was  properly  brought  in  the  name  of  the  plaintiffs; 
and  if  bo,  whether,  by  their  release  to  this  defendant,  the  action 
was  discharged. 

The  note  is  in  terms  payable  to  the  plaintiffs;  the  promise  ia 
to  them.    The  conditional  words  <*  trustees  of  the  York  Tenf* 
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are  messdj  deaoripHo  penoncs :  InneU  t.  Newman,  4  Bam.  &  Aid. 
419;  Binney  t.  PlumJey,  5  Yt.  500  [26  Am.  Deo.  818];  IngeraoU 
T.  Cooper,  5  Blackf .  426;  Clap  y.  Day,  2  Me.  805  [11  Am.  Deo.  99]. 

The  juzy  have  found  that  the  plaintiffa  of  record  had  ceased 
to  be  trustees.  With  the  expiration  of  their  office  their  legal 
right  to  control  the  note  expired.  The  note  is  found  in  the 
hands  and  under  the  control  of  Moore  and  McEennej,  their  suc^ 
oeesors  in  office.  By  the  act  of  succession  thej  are  to  be  treated, 
BO  far  as  a  right  to  control  the  property  of  the  "  tent"  is  con- 
cerned, as  the  equitable  assignees  of  the  plaintiffs;  IngenoU  t* 
Cooper,  6  Blackf.  426.  They  had  the  possession  of  the  note, 
and  were  exercising  control  and  dominion  over  it.  This  is  evi- 
dence of  ownership:  Sarriman  v.  Hill,  14  Me.  127. 

There  is  no  suggestion  that  the  defendant  has  eyer  paid  this 
note,  nor  that  he  did  not  receiTe  a  full  consideration  therefor  at 
its  inception.  On  his  motion  the  trustees,  who  are  now  prose- 
cuting this  suit,  have  indorsed  the  writ  as  assignees,  under  the 
provisions  of  the  statute.  He  was  therefore  secured  by  having 
a  responsible  party  to  whom  he  might  look  for  his  costs,  if  he 
had  succeeded  in  his  defense. 

The  plaintiffs  of  record  do  not  suggest,  as  a  reason  for  desir- 
ing to  discontinue  this  suit,  any  apprehension  of  being  subjected 
to  costs.  Had  that  been  the  fact,  the  court  would  have  seen 
that  they  were  amply  protected  from  any  loss.  In  reviewing 
this  case,  we  think  the  remarks  of  the  court  in  the  case  of  JSor- 
riman  v.  EiU,  supra,  are  particularly  appropriate  when  they 
say:  **  In  the  case  before  us,  we  are  satisfied  that  the  defense  set 
up  is  without  merits,  and  is  an  attempt  to  escape  from  the  obli- 
gation of  a  promise  fairly  made,  upon  a  legal  and  adequate  con- 
sideration. And  we  are  further  satisfied  that  the  course  taken 
by  the  nominal  plaintiffs  is  inequitable  on  their  part;  that  they 
are  in  no  danger  of  sustaining  loss  or  injury,  and  that  they  have 
nothing  to  gain  by  the  suppression  of  this  suit,  or  its  termina- 
tion in  favor  of  the  defendant." 

We  do  not  think  that  the  case  at  bar  is  favorably  distin- 
guished, for  the  defendant,  from  the  case  above  cited,  by  the 
consideration  that  he  is  attempting  to  withhold  funds  which  he 
has  borrowed  from  a  charitable  association,  and  which  were 
accumulated  by  voluntary  contributions  for  benevolent  pur- 
poses, by  a  defense  founded,  at  best,  upon  legal  technicalities, 
not  to  designate  it  by  any  harsher  name. 

The  court  did  not  err  in  admitting  the  witnesaAndrewa:  Fond 
V.  EartweU,  17  Pick.  272. 
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We  do  not  perceive  any  error  in  the  instructions  given,  and 
think  the  verdict  is  sustained  by  the  evidence,  and  is  in  conform- 
iiy  with  both  the  law  and  the  equity  of  the  case. 

Exceptions  and  motion  overruled. 

Judgment  on  the  verdict. 

AcnoN  or  AssuMPsrr  was  Held  Maintainable  by  the  town  of  Arlington 
upon  a  note  of  the  following  tenor:  <*  Arlington,  September  279 1^08.  For 
value  received,  I  promise  to  pay  Luther  Stone,  town  treasurer,  or  lus  enooeaa- 
ora  in  office,  eighty-four  dollars  and  twenty-seven  cents."  The  maker  of 
this  note  was  a  resident  of  the  town:  Arlin/^ton  v.  Hinds,  12  Am.  Deo.  704. 
To  this  case  is  appended  a  note  extensively  discussing  its  principles.  An 
action  is  maintainable  in  the  individual  names  of  trustees  or  their  survivors, 
where  a  note  is  payable  to  the  "trustees,  or  their  successors, "  of  an  nnin« 
corporated  company:  Dams  v.  Garr,  55  Id.  387,  and  note. 

"Cashieb,**  Subjoined  to  Name  of  Pabty  in  whose  favor  a  bill  of  ex- 
change has  been  accepted,  is  a  mere  deseripHo  penona:  jSSoss  v.  Lc^im,  43 
Am.  Dec.  376;  the  word  "  trustees"  was  also  held  to  be  a  dedgnatlon  of  pei^ 
eons,  in  Davis  v.  6^arr,  55  Id.  387. 


Rockingham  Mutual  Fire  Ins.  Go.  v. 


»:•  :i:i 


[39  Madtb,  353.] 

No  AcnoN  Lies  bt  Insttrance  CoMPAirr,  in  its  Own  Name,  aqaibv 
Third  Person,  who  willfully  bums  up  property  insured  by  it,  to  recover 
the  amount  of  money  which  it  was  thereby  occasioned  to  pay  to  the  in- 
sured. 

Payment  to  Owner  bt  Insitranos  Compant  of  Amoont  of  his  Loss 
DOES  NOT  Bar  the  right  against  another  party  originally  liable  for  the 
loss,  but  the  owner,  by  receiving  payment  of  the  underwriters,  booomss 
trustee  for  them,  and  by  necessary  implication  makes  an  eqoitabla  smig/ih 
ment  to  them  of  his  right  to  recover  in  his  name. 

Tbespabb  on  the  case.    The  opinion  states  the  oase. 
Cliffori  and  Ooodioin,  for  the  demurrer. 
Eastman  and  Leland,  contra. 

By  Court,  Temnet,  J.  This  action  is  trespass  on  the  case  for 
the  recovezy  of  money  paid  by  the  plaintiffs  to  one  Shannon,  on 
their  policy  of  insurance  against  damage  by  fire  on  a  store  in 
the  town  of  Saco,  and  merchandise  therein,  alleged  to  have  been 
damaged  from  a  fire  willfully  and  maliciously  kindled  by  the  de- 
fendant for  the  purpose  of  injuring  the  said  Shannon  and  the 
plaintiffs.  The  defendant  filed  a  general  demurrer  to  the  dedans 
tion,  and  the  parties  agree  to  submit  the  question  whether  the 
action  can  be  maintained  in  the  name  of  the  company. 

The  contract  of  insurance  is  one  of  indemnity  between  fba 
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{Mtrties  thereto;  and,  bo  far  as  the  question  before  us  arises,  it 
does  not  differ  essentiallj  from  other  contracts  of  indemnity-of 
guaranty.  "  When  the  owner,  who  prima  fade  stands  to  the 
whole  risk  and  suffers  the  whole  loss,  has  engaged  another  per- 
son to  be  at  that  particular  risk  for  him,  in  whole  or  in  part,  the 
owner  and  insurer  are,  in  respect  to  that  ownership  and  the  risk 
incident  to  it,  in  effect  one  person,  having  together  the  beneficial 
right  to  an  indemnity.  If,  therefore,  the  owner  demands  and 
receives  payment  of  that  very  loss  from  the  insurer,  as  he  may 
by  virtue  of  his  contract,  there  is  a  manifest  equity  in  trans- 
ferring  the  right  to  indemnity  which  he  holds  for  the  common 
benefit  to  the  insurer.  It  is  one  and  the  same  loss,  for  which  he 
has  a  claim  of  indemnity,  and  he  can  equitably  receive  but  one 
satisfaction:''  Hart  v.  Western  B,  B.  Corparaiion,  13  Met.  99. 

By  the  contract  of  insurance,  in  the  case  of  loss,  the  assured 
having  a  claim  upon  the  underwriters  to  bear  the  whole  or  a 
part  of  it  for  him,  according  to  the  terms  of  the  policy  and  the 
extent  of  the  loss,  the  privity  is  between  the  parties  to  that  con- 
tract alone.  And  payment  to  the  ovmer  by  the  insurer  does  not 
bar  the  right  against  another  party  originally  liable  for  the  loss, 
but  the  owner,  by  recovering  payment  of  the  underwriters,  be- 
comes trustee  for  them,  and  by  necessary  implication  makes  an 
equitable  assignment  to  them  of  his  right  to  recover  in  his 
name.  This  principle  is  recognized  in  Banddl  v.  Oockran,  1 
Tes.  sen.  98;  Mason  v.  Saintbury^  8  Doug.  61;  Taies  v.  Whyte, 
4  Bing.  N.  0.  272;  Glark  v.  The  Hundred  of  Blything,  2  Bam. 
A  Cress.  254;  CuHen  v.  BuOer,  6  Mau«  &  Sel.  466;  and  in 
Hart  V.  Western  B.  B.  Gorporatunif  18  Met.  99.  In  the  case  of 
Mason  v.  Sainsbury,  supra^  which  was  an  action  to  recover  dam- 
ages caused  by  the  mob,  brought  upon  the  riot  act  against 
the  hundred,  the  plaintiff  had  an  insurance  on  the  property 
injured,  and  had  received  payment  for  the  loss  of  the  in- 
surers. The  action  was  in  the  name  of  the  ovmer,  by  his  con- 
sent, for  the  benefit  of  the  underwriters.  Lord  Mansfield  and 
the  whole  court  held  the  action  maintainable.  Buller,  J.,  is  re- 
ported to  have  said: ''  It  VTas  to  be  treated  as  an  indemnity,  in 
which  the  principle  is,  that  the  insured  and  the  underwriter  are  as 
one  person."  And  Parke,  J.,  in  Tales  v.  Whyte,  4  Bing.  N.  C. 
272,  says:  "  It  has  been  laid  dovm  by  text-writers  that  when  the 
assured  has  been  indemnified  for  a  vnrong,  recovers  from  the 
wrong-doer,  the  insurers  may  recover  the  amount  from  the  as- 
sured. In  Banddl  v.  Cochran,  supra,  it  was  said  they  had  th# 
eleaiest  equity  to  use  the  name  of  the  assured." 
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An  attempt  was  made  in  the  oaae  of  llw  London  Auuranoe  (7a 
T.  8am»bury,  8  Doug.  245,  by  the  office  whiohy  having  paid  the 
aasuxed  the  amount  of  the  loss  sustained  hj  him  in  consequence 
of  a  demolishing  by  rioters,  sued  the  hundred,  under  the  statute 
of  9  Qeo.  I.y  stat  2,  c.  6,  sec.  6,  in  its  own  name.  But  it  waa 
held  by  Lord  Mansfield  and  Buller,  Willes  and  Ashurst,  JJ., 
dissenting,  that  the  office  was  not  entitled  to  recover,  and  judg- 
ment was  given  for  the  defendants,  which  was  unanimoudy  af- 
firmed in  the  court  of  exchequer  chamber:  2  Fhill.  Ins.,  2d  ed.» 
607.  This  case  has  not  been  orerruled  by  any  cited  for  the 
plaintiflh,  or  which  we  have  been  able  to  find.  And  the  reason 
of  the  doctrine  of  the  cases  in  which  it  was  held  that  an  action 
may  be  maintained  in  the  name  of  the  owner,  as  the  trustee  of 
the  insurer,  who  has  paid  the  loss,  against  the  wrong-4oer  or 
party  first  liable  as  principal,  is  wholly  inconsistent  with  the 
principle  that  the  insurer  can  in  his  own  name  recover  for  money 
paid  on  the  contzactof  insurance  inan  action  against  the  wrong- 
doer. For  the  insurer  and  assured  being  in  effect  one  person, 
each  cannot  Tnaintain  an  action  at  the  same  time  and  for  the 
same  loss,  where  there  can  be  but  one  satisbction. 

But  the  plaintiffB  rely  upon  the  provisions  of  the  revised  stat- 
ntes,  chapter  162,  section  18,  that  if  any  person  shall  willfully  or 
maliciously  injure,  destroy,  or  de&ce  any  building  or  fixture 
thereto,  not  having  the  consent  of  the  owner  thereof,  or  willfully 
or  maliciously  destroy,  injure,  or  secrete  any  goods  or  chattels, 
etc.,  he  shall  be  punished,  etc.,  and  shall  almo  be  liable  to  the 
pariy  injured  in  a  sum  equal  to  three  times  the  value  of  the  prcq^ 
eriy  so  destroyed  or  injured,  in  an  action  of  trespass.  A  little 
consideration  vrill  alone  be  sufficient  to  satisfy  the  mind  that  this 
provision  cannot  be  construed  so  as  to  give  a  right  of  action  to 
a  pariy  who  had  none  before  at  common  law.  It  was  designed 
to  increase  the  liability  in  the  amount  to  be  recovered  of  one 
who  should  willfully  or  maliciously  destroy,  injure,  or  de&oe, 
or  secrete  the  property  of  another  person  by  the  owner  thereof, 
and  not  by  the  one  who  should  have  no  int^^eet  in  the  property, 
but  who  might  be  remotely  prejudiced  by  virtue  of  some  con* 
tract  with  the  owner. 

The  damages  to  be  recovered  are  clearly  designed  to  be  for 
the  loss  of  the  property  itself,  and  not  for  that  which  was  the 
indirect  consequence  of  that  loss.  Damages  to  be  recovered 
are  measured  by  the  value  of  the  property  destroyed  or  injured 
alone.  The  loss  or  diminution  in  the  valuo  of  the  property 
may  be  greater  than  that  which  the  insurer  may  be  obliged  U 
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pay  under  the  contraot  of  inBuzance.  Bat  the  nnderwritery  if 
he  can  zecoyer  at  all,  is  not  zeBtricted  in  his  damages  to  the 
simple  amount  paid  by  him  to  the  assured,  for  the  money  so 
paid  is  not  the  property  destroyed  or  injured,  but  he  is  entitled 
to  damages  equal  to  three  times  the  Talue  of  that  property. 
And  when  the  wrong-doer  has  satisfied  a  judgment  for  Hjie  dam- 
ages to  that  amount  in  f aTor  of  the  underwriter,  he  is  discharged 
from  all  further  liability;  and  it  is  not  peroeiyed  in  what  mode 
the  owner  can  obtain  remuneration  for  his  loss  above  the  sim- 
ple sum  paid  by  the  insurer.  The  proposition  which  might  lead 
to  such  consequences  cannot  be  admitted. 

Demurrer  sustained. 

Declaration  adjudged  bad. 

ArrcB  Patmxnt  of  Loss  bt  Ivsubbb,  He  n  Emtitlkd  vo  bs  Subboqavid 
to  the  right!  of  the  auared  against  third  peraont  to  reimbiixie  himialf  for  tooli 
Ion:  ^ina  Fire  Ins.  Co,  y.  Tyler,  30  Am.  Deo.  90,  and  note  102,  ooUeeting  a 
Dumber  of  caaea;  also  MUlandon  v.  Wulem  ete.  Ins.  Co.,  29  Id.  433;  Wiggm 
r.St^fi^Ins.  Co.,  29  Id.  676;  AlUamee  M.  A,  Co.  ▼.  LmMana  etc  Ins.  Co., 
28  Id.  llTy  and  eztendad  note  121. 


NoBBiB  V.  Andbosooggin  B.  B.  Ga 

[89  llAnra.S78.] 

Ar  of  Iogiblatubb  Which  Pbovidis  Fobiutubk  or  Ojtb  Husbbd 
BoUiABS  BT  All  Railroads  neglecting  to  erect  and  maintain  oertala 
fenoaa  along  their  line  of  road,  being  a  remedial  act  pained  for  the  pro* 
teotian  of  property  pecaliarly  expoeed  by  the  introdnotion  of  rallroad% 
i^Uea  to  oorporationa  existing  before  ita  paaiage. 

Wbbbb  Baxlboab  Comfant  Nbgukjis  to  MAmTAnr  Pbopbb  Fbhois  abb 
Ebbct  Gattlb-ouabd0  along  the  line  of  their  road,  aa  a  matter  of  law 
there  la  that  neglect  which  wiU  render  the  oorporation  liable  for  injnriea 
ariaiag  aolely  from  that  canae. 

Whibb  TUniKOAT)  is  Bbqitibbd  to  Ivolosb  its  Boab  bt  CtooD  ABB  Sum- 
oiBBT  Fbnob  whbbb  It  Passbb  through  improved  landa,  and  it  negleota 
to  do  10,  and  horses  and  other  animals,  in  consequence  of  thia  omission, 
stray  upon  the  track  and  are  killed  or  injured  by  the  engine  or  appendagea, 
the  company  is  liable  in  damagea.  This,  although  the  engineer  ezerdaed 
due  care. 

Bailboad  Gompaht  Boubb  to  Kbbp  Fbnobs  alono  ns  Boad  nr  RBTAm, 
after  a  portion  of  the  same  has  been  down  for  several  days,  is  prssomed 
to  have  had  notice  of  the  fact 

Vaot  that  PLAiHnyF,  IN  AonoK  AGAINST  Bailboad  Ck)]fPANT  foa 
Ikjitbies  to  his  Hobsb  occasioned  by  their  fence  being  out  of  repair, 
originally  built  the  fence  for  them  in  aa  imperfect  manner  dosa  not 
them  from  liability. 
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Action  on  the  case,  brought  to  recover  damages  for  injorieB  done 
to  a  horse.  The  defendants'  railroad  was  built  through  plaintiff's 
improved  land,  and  by  his  pasture,  and  through  a  gap  in  the 
fence  past  the  latter,  the  horse  escaped  upon  the  track  of  defend- 
ants'  and  was  injured  by  the  engine.  The  testimony  showed 
that  several  days  prior  to  the  in  j  azy  the  above-mentioned  gap  in  the 
fence  had  existed;  that  at  the  time  the  injury  occurred  the  engineer 
of  the  train  was  exercising  due  care;  and  that  about  two  years 
before  the  plaintiff  had  himself  built  the  fence  for  the  defendants 
and  had  been  paid  therefor.  The  full  court  was  authorized  to 
render  the  proper  judgment. 

May,  for  the  defendants. 
Ludden,  for  the  plaintiff. 

By  Court,  Tbnnet,  J.  By  the  charter  of  the  defendants,  chap- 
ter 184,  section  11,  of  the  special  laws  of  1848,  they  are  required 
to  keep  and  maintain  legal  and  sufficient  fences  on  each  side  of 
their  railroad  when  the  same  passes  through  inclosed  lands,  or 
lands  improved,  or  lands  that  may  be  improved  afterwards,  and 
for  the  neglect  of  this  duty  they  are  liable  to  pay  a  fine  sufficient 
to  erect  and  repair  the  same. 

By  the  statute  of  1853,  chapter  41,  section  20,  a  neglect  in 
any  railroad  company,  which  is  bound  by  the  provisions  of  its 
charter  to  make  or  maintain  fences  bordering  on  its  road,  when 
by  such  neglect  the  owner  of  the  land  through  which  the  railroad 
passes  is  liable  to  suffer  damages,  after  certain  proceedings  by 
the  owner  of  the  land  subjects  the  company  to  the  forfeiture  of 
the  sum  of  one  hundred  dollars  for  each  month  it  shall  neglect 
to  make  and  maintain  the  fence,  to  be  paid  to  the  owner  of  the 
land.  This  statute  was  enacted  after  the  act  of  incorporation  of 
the  defendants.  But  it  being  one  of  those  remedial  acts  passed 
for  the  effectual  protection  of  property  peculiarly  exposed  by 
the  introduction  of  the  locomotive-engine,  applies  to  corporations 
existing  before  its  passage:  Lyman  v.  Boston  etc.  B,  B.  Co,,  4 
Cush.  288. 

A  railroad  company,  as  passenger  carriers,  are  bound  to  the 
most  exact  care  and  diligence,  not  only  in  the  management  of 
the  trains  and  cars,  but  also  in  the  structure  and  care  of  the 
track,  and  all  the  subsidiary  arrangements  neoessaiy  to  the 
safety  of  passengers:  McElroy  v.  Nashua  etc.  B.  Corp.,  4  Cush. 
400  [50  Am.  Dec.  794].  And  for  the  security  of  persons  or 
property  exposed  to  injury  by  being  upon  or  near  the  railroad 
tiack  at  the  time  of  the  passage  of  the  engine,  the  principles  of 
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the  common  law  require  that  the  agents  of  the  company  shall 
exercise  common  and  ordinaxy  care;  and  if  they  are  guilty  of 
neglect  in  this,  and  damages  are  occasioned  to  individuals  in 
consequence,  the  company  will  be  liable,  notwithstanding  the 
injured  party  may  be  a  wrong-doer  in  being  upon  the  railroad. 

In  Vermont,  where  railroad  companies  are  not  required  by  stat- 
ute provisions  to  make  and  maintain  fences  on  each  side  of  the  land 
taken  by  them  for  the  road,  the  court  say,  in  the  case  of  lirow  v. 
rermoni  Central  B.  B.  Co.,  24  Vt.  488  [58  Am.  Dec.  191]:  "  The 
duty  of  maintaining  fences  and  erecting  cattle-guards  is  imposed 
on  the  corporation,  not  only  as  a  matter  of  safety  in  the  use  of 
their  roads  and  running  their  engines  thereon,  but  also  as  matter 
of  security  to  the  properly  of  those  living  near  and  contiguous 
to  the  road.  And  this  arises  from  the  consideration  that  they 
must  know  and  reasonably  expect  that  without  such  precautions 
such  injuries  will  naturally  and  frequently  arise.  And  where 
for  the  distance  mentioned  in  this  case  no  precautions  of  that 
kind  were  used  upon  the  road,  and  in  a  place  so  public  and 
common,  we  think,  as  a  matter  of  law,  there  was  that  neglect 
which  will  render  the  corporation  liable  for  injuries  arising 
solely  from  that  cause." 

And  where  the  charter  of  the  company  and  the  general  statute 
provide  for  the  safety  of  property,  not  in  the  transportation 
thereof  upon  the  railroad,  but,  being  in  an  exposed  situation 
in  its  vicinity,  by  certain  requirements,  and  by  the  neglect 
of  these  requirements  the  property  is  destroyed  or  injured  by 
the  engine  upon  the  road,  the  liability  cannot  be  denied.  If  the 
charter  imposes  upon  the  company  the  obligation,  at  certain 
crossings,  to  place  men  to  guard  the  passages  across  the  track, 
and  to  prevent  persons  or  domestic  animals  from  passing  when 
the  trains  are  approaching,  and  this  requirement  should  be  neg- 
lectedy  to  the  injury  of  a  party  from  the  engine,  no  doubt  could 
be  entertained  that  compensation  for  such  injury  could  be  legally 
claimed.  And  where  it  is  required,  for  a  like  object,  that  the 
railroad  passing  by  improved  land  shall  be  inclosed  by  a  good 
and  sufficient  fence,  and  this  shall  be  neglected  by  the  company, 
and  horses  or  other  animals,  in  consequence  of  this  omission, 
stray  upon  the  track,  and  are  killed  or  injured  by  the  engine  or 
its  appendages,  the  company  is  liable  in  damages.  In  such  case 
it  is  a  neglect  to  construct  the  road  in  the  manner  prescribed, 
for  the  vezy  purpose  of  giving  to  the  owners  of  this  kind  of 
property  the  security  designed,  and  the  omission  is  the  proxi* 
mate  cause  of  the  damages  sustained:  Sharrod  v.  London  d  W. 
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£.  B.  Co, ,  6  Railway  and  Canal  Cases,  245.  The  owner  of  the  oon- 
tigaouB  improved  land  is  entitled  to  remuneration  for  his  loaeei 
BO  occasioned,  equally  with  the  passenger  in  the  cars  who  should 
be  injured  by  reason  of  the  omission  of  the  company  to  oon- 
fitruct  the  road  in  the  mode  required.  As  such  defect  was  the 
cause  of  the  injury,  the  great  moderation  with  which  the  engine 
was  driven,  the  extreme  care  of  the  engineer  and  the  agents  in  at- 
tendance, would  be  no  answer  to  the  claim  for  damages  received. 

In  the  case  before  us,  the  company  was  guilty  of  a  neglect  in 
suffering  the  fence  between  the  plaintiff's  pasture  and  tiie  rail- 
road to  be  out  of  repair  for  several  days.  It  is  not  exonerated 
from  liability,  as  by  the  throwing  down  of  the  wall  immediately 
before  the  escape  of  the  plaintiff's  horse,  if  such  would  excuse 
it;  for  it  is  presumed  to  have  had  ample  notice  of  the  defect. 
It  was  not  the  duty  of  the  plaintiff  to  be  upon  the  lookout  to 
see  if  the  fence  was  entire,  as  it  was  not  required  of  him  to 
make  or  to  maintain  it;  and  there  is  no  evidence  that  he  had 
knowledge  of  its  condition  when  the  injury  took  place. 

The  defendants  were  wrong-doers,  and  no  fault  is  attributa- 
ble to  the  plaintiff.  The  injury  to  the  horse  was  the  conse- 
quence of  a  disregard  of  an  express  requirement  of  the  law,  and 
the  company  must  answer  in  damages,  unless  they  are  relieved 
by  other  facts  which  appear  in  the  case. 

The  fact  that  the  plaintiff  originally  constructed  the  fence  for 
the  company  is  no  defense.  He  received  payment  for  that  ser- 
vice, without  objection,  and  his  acts  therein  became  the  acts  of 
the  company.  If  he  had  constructed  an  insufficient  fence,  after 
its  adoption  by  the  company  his  defaults  cannot  be  set  off 
against  the  liability  of  the  other  jpaxtj. 

The  objection  to  the  sufficiency  of  the  writ  cannot  avail  the 
defendants.  It  does  not  purport  to  be  an  action  by  authority 
of  any  statute  provision,  such  as  is  provided  by  the  revised 
statutes,  chapter  25,  section  89,  but  is  an  action  at  common  law, 
though  the  liability  of  the  company  may  arise  by  reason  of  its 
charter  and  statutory  provisions. 

Defendants  defaulted. 


RETBOSPBcmvE  Laws  abb  GoKsmxmoir al  when  remedial  in  their  iialiif% 
and  when  they  do  not  infringe  npon  or  divest  vested  rights:  ITynsK's  Lemm 
V.  TTynne,  58  Am.  Dec  66.  Bemedial  legislation  is  constitntional,  thoogk 
exercised  over  past  contracts:  Baugher  v.  NeUon^  52  Id.  694,  and  nnmerons 
cases  cited  in  note  page  702.  As  to  the  constitutionality  of  retroaotive  stal- 
ntes  generally,  see  Oreerumrfh  v.  Oreenough,  51  Id.  567,  and  note;  Bottom  Vt 
Cummma,  60  Id.  717;  Bruce  v.  Schuyler,  46  Id.  447;  BawU  y.  Kennedy,  58  U. 
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NioLBCT  TO  OoirasBUCT  FwxcMB  AVD  Oattlb-ovasm,  ill  V«niii»t,  no- 
•dwi  a  railroad  corporation  liable  for  injnriM  ariaing  lolely  from  that  caoaet 
when  the  omiadon  was  for  a  considerable  distance  in  a  place  so  pablio  and 
common  that  it  mnst  know  and  reasonably  eacpeot  that  without  such  precaa« 
^ons  injuries  to  horses  and  cattle  will  natnrally  and  frequently  arise:  Tram 
Y,  VermtnU  ^esi^roj  R.  B,  Co.,  58  Am.  Dec  101.  The  care  and  diligence  re- 
Hinired  of  a  i  oilroad  company  in  keeping  its  fences  in  repair  depend  npon  the 
places  through  which  it  passes:  Id.;  consequently  it  is  not  negligence  for  a 
railroad  company  to  fail  to  fence  its  line  where  it  runs  through  common  Ta- 
-cant  and  nninclosed  lands:  Perkins  v.  JSaiiem  R,  B,  Co,^  50  Id.  589.  A  pio- 
Tision  in  the  charter  of  a  railrosd  company  requiring  it  to  fence  its  track  is 
-for  the  benefit  of  the  adjoining  land-owners  only,  and  merely  places  the  com* 
psny  in  the  position  of  a  proprietor  who  Is  bound  by  contract  or  prescription 
-^o  build  the  fences  between  himself  and  an  adjoining  proprietor:  Jackson  v. 
BtUland  eU.  B.  B.  Co.,  60  Id.  246. 

In  Pennsylvania  railroad  companies  are  not  bound  to  fence  their  roads: 
Railroad  Co,  v.  Skmner,  57  Am.  Dec  654.  8o  in  Kentucky,  the  grantor  of 
«  right  of  way  to  a  railroad  company  through  his  property  is  not  bound  to 
ience  the  same,  nor  is  the  company  under  l^gal  obligation  to  do  so:  LomaMs 
R.  R.  Co.  y.  MUtcn,  58  Id.  647. 

Railboad  Compant'b  Liabilitt  vob  KnjJMO  Avimaui  on  its  Tbaok: 
49ee  LwitmUe  R.  R.  Co.  t.  MiUan^  58  Am.  Dee.  647;  Daamer  v.  8.  C.  R.  R. 
Co.,  55  Id.  678;  WUHemu  ▼.  Michigan  OaUral R.  i?..  Id.  59;  Trowr.  Ver- 
■mmU  Central  R.  R.  Co., 58  Id.  191;  RaUroad  Co.  ▼.  SHnmer,  57  Id.  654;  Jack- 
mm  V.  RnUand  etc  R.  R.  Co.,  60  Id.  246;  Vandegrift  v.  Rediker,  51  Id.  262; 
Perkine  ▼.  EcuUm  R  R,  Co.,  50  Id.  589,  and  the  numerous  cases  cited  in  the 
notes  thereto. 

TBI  nmrciPAL  oasb  is  cited  to  the  point  that  it  is  the  duty  of  a  railroad 
MBpany  to  maantain  substantial  and  sufficient  fences  along  its  track,  and  that 
•It  is  liable  for  its  n^j^bot  to  do  so,  in  Wjftnan  ▼.  Penobscot  di  K.  R,  R.  Co.,  46 
Jle.102. 


BUBNHAM  V.  ElUB. 

[90  MAm,  819.] 
DlOLABATIOini    OV    AOXNT  WHILE    IK    TbANSAOTIOIT  OV    BUSINESS    WRSIB 

SoQPB  of  his  agency  are  as  binding  on  his  principal  as  if  made  by  him. 
DaoLABaTioNS  ov  Agent  Which  Belatb  to  Past,  ob  abb  Mebe  Re- 
cital of  what  has  been  done,  are  not  admissible  against  his  principal, 
although  his  agency  existed  at  that  time  and  still  continues. 

Tbbspass  quare  clausumf regit.  Defendant  pleaded  the  general 
issue,  also  that  the  acts,  if  done,  were  done  under  license  from 
the  plaintiff.  Evidence  was  introduced  to  show  that  plaintiff's 
brother,  Daniel  Bnmham,  was  his  agent  for  years  before  the 
suit,  and  still  was  such  agent,  and  defendant  was  allowed  to 
proye,  oyer  plaintiff's  objection,  that  Daniel  had  stated  to  wit- 
jiess  that  defendant  had  come  to  him,  and  that  he  had  given  him 
license  to  go  on  the  close  and  commit  the  acts  alleged  as  tres- 

Ax.  Die,  Vol.  LZm— 40 
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pass.    The  Toxdiot  was  for  defendant,  and  plaintiff  takes  the  case 
here  upon  his  ezoeptions  to  the  introduction  of  the  aboTe  evidence. 

lAnaooU  and  J.  8.  AbboU,  for  the  exceptions. 

WhUoonib  and  Bdoher^  amJtra. 

By  Oonrt,  AmiBiON,  J.  It  was  in  evidence  Chat  Daniel  Bum* 
ham  was  the  general  agent  of  the  plaintiff,  having  the  control 
and  management  of  the  township  upon  which  the  trespass  set 
forth  in  the  declaration  is  alleged  to  have  been  committed.  The 
contracts  of  an  agent  within  the  limits  of  his  authority,  and 
declarations  while  in  the  transaction  of  business  confided  to 
charge,  are  as  binding  on  his  principal  as  if  made  by  him. 

In  the  case  before  us,  the  statements  of  the  agent  do  not  ap- 
pear to  have  been  made  by  him  while  in  the  exercise  of  his  dele- 
gated authority.  They  relate  to  the  past,  and  must  be  consid- 
ered as  a  mere  recital  of  what  had  been  done.  The  principal  is 
not  to  be  injuriously  affected  by  the  declarations  of  one  who 
may  be  his  agent,  if  in  malring  them  he  was  neither  acting  nor 
claiming  to  act  as  such  agent.  To  hold  the  principal  as  bound 
by  them  would  be  to  regard  the  agency  as  extending,  not  merely 
to  the  powers  directly  given,  but  as  conferring  by  implication 
the  further  power  of  binding  the  principal  by  anything  he 
might  choose  to  say  about  his  past  transactions  as  agent.  The 
assertion  of  a  fact  in  a  casual  conversation,  in  no  way  connected 
with  the  business  of  the  principal,  though  made  by  an  agent, 
must  be  viewed  in  the  same  light  as  if  made  by  any  other  indi- 
vidual. The  principal  may  make  such  statements  about  his 
own  affairs  as  he  may  deem  expedient,  because  they  are  his  own. 
But  the  declarations  of  an  agent,  not  made  in  the  transaction 
of  the  business  of  his  principal,  cannot  be  received  as  evidence 
against  him.    He  is  agent  for  no  such  purpose. 

It  does  not  appear  that  the  statements  received  were  made 
under  such  circumstances  as  could  either  legally  or  equitably 
bind  the  plaintiff.  The  agent  is  a  competent  witness,  and  either 
party  can  obtain  his  testimony.  In  such  case,  the  rights  of  the 
parties  vrill  be  guarded  by  the  securities  which  are  afforded  by 
the  sanctions  of  an  oath  and  the  searching  interrogatories  of  a 
cross-examination. 

Upon  principle,  as  well  as  by  the  uniform  current  of  decisions, 
the  testimony  received  must  be  regarded  as  hearsay,  and  legally 
inadmissible:  Stoxy  on  Agency,  sec.  184,  etc.;  1  Greenl.  Er., 
sec.  118. 

Exceptions  sustained. 

New  trial  granted. 
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DwauMMTtwB  ov  Agiht  whiu  Aotzho  as  Sitob,  And  within  th« 
•oope  of  hlfl  Mithority,  an  ayidenoe  against  hia  principal:  StoekUm  y.  DemnUh, 
82  Am.  Deo,  785.  The  deolarationa  mnst  be  part  of  the  re$  getta:  ImUi  v. 
BUanMT  BemaUnr^  M  Id.  806;  and  they  are  inadmiwiMe  aa  part  of  the  ref 
ffu^  when  not  made  by  the  agent  in  diaoharge  of  hia  datiea  aa  snch:  Maletr 
y.  Bunen^  62  Id.  803.  An  agent's  declarations  are  admianble  ag^nst  his 
principal  only  when  made  in  regard  to  a  transaction,  then  pending,  in  wliioh 
the  agent  is  acting  within  the  scope  of  his  anthority:  SUlm  t.  WtaUm  R,  M. 
C<K,  41  Id.  4S6;  Chmningham  v.  Chehrem,  02  Id.  280;  Jitwn  v.  BeUu,  68  Id. 
771;  IhMnklin  Bank  y.  Ptim&yUniMa  etc  Co.,  83  Id.  687.  The  declarations 
and  admissions  of  an  agent  after  the  determination  of  his  anthority  are  not 
eyidenoe  against  his  principal:  BeffnMi  y.  Rowley ^  38  Id.  233;  JVanHIa 
Bcmk  y.  Penngylvomia  etc.  Co.,  m$pra;  nor  after  the  fact  to  which  his  anthority 
extends:  Whittfard  y.  Burckmuer^  89  Id.  640.  This  subject  is  disonssed  at 
length  in  the  note  to  Moore  y.  BetUe,  63  Id.  778. 

Tri  pbinoifal  CA81  18  CITED  to  the  point  that  the  declarations  of  agents 
as  to  past  transaotions  are  not admissibla,  In FaktfM  y.  OMtoipn»  78  Me.  678- 
670. 


Emebt  V.  Fgwlesl 

[89  icinn,  sae.] 

POBMBB  JUDOMINT  IN    ACTION  OV   TbISPASS  AOAINR   DBFENDANT^ft  PEXN- 

dPAii  may  be  pleaded  in  bar  to  an  action  against  defendant,  as  agent,  for 
the  same  acts  of  trespass. 
l^OHNiQAL  Bulb,  that  Fobmbr  Judomxnt  can  onlt  bi  Pliadxd  nr  Bab 
between  parties  to  the  record  or  their  priyies,  expands  so  far  as  to  admit 
of  its  being  so  pleaded  when  the  same  question  has  been  decided  and 
Judgment  rendered  between  parties  responsible  for  the  acts  of  others. 

VOBMBB  JuDOMXNT  HAT  BB  InTBODDCBB  IN  EyiDBNCB  UNDXB  QbNBRAL 

IssuB,  when  such  judgment  was  rendered  subsequent  to  the  entry  of 
such  plea  of  the  general  issue. 

PaBOL  ByiBBNCB  18  APlflBBIBIJi  VPON    TbIAL  OV  ACTION    Of   TbbSPASS  to 

show  that  the  same  acts  of  alleged  trespass  had  been  directly  put  in 
issue,  and  that  a  decision  upon  them  had  been  made  in  a  former  suit  in 
a  trial  upon  the  merits. 
Tbtimont  ov  Dbobasbd  WrrNB88  on  Fobmzb  Tbial  18  Admibsiblb  onlt 
where  the  witness  can  state  the  substanoe  of  his  whole  testimony,  and 
state  the  whole  of  the  ideas  communicated  to  the  jury  by  his  testimony. 

Tbbspass  quare  clatitum  fregii  agamst  Charles  A.  Fowler,  to 
which  was  pleaded  the  general  issue.  The  action  was  originally 
brought  and  tried  before  a  magistrate  in  1850,  and  an  appeal 
taken  to  the  supreme  court.  On  the  trial  in  the  latter  court, 
after  the  plaintiff  had  introduced  his  case,  plaintiff  offered  to 
prove  by  the  witnesses  introduced  that  fhe  acts  of  trespass  in- 
troduced by  plaintiff  in  support  of  this  action  were  the  same 
acts  testified  to  and  relied  upon  by  him  in  a  former  action  of 
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trospasB  against  Nathan  Fowler,  who  was  sought  to  be  ofaazged 
as  the  principal  of  this  defendant.  In  this  last-mentioned  ac- 
tion judgment  was  rendered  in  favor  of  Nathan  Fowler,  who 
was  this  defendant's  father.  The  remaining  faets  appear  from 
the  opinion. 

Drwrnrnmid  and  Evans^  for  the  enoeptions. 
Abbott,  coti^a. 

By  Court,  SmEFLEr,  C.  J.  This  was  an  action  of  trespass 
quare  clavsum,  commenced  and  tried  before  a  justice  of  the 
peace.  The  defendant,  having  appealed,  offered  on  trial  in  this 
court  to  prove  that  the  plaintiff^  on  trial  of  an  action  of  the  like 
kind  between  him  and  Nathan  Fowler,  introduced  proof  of  the 
acts  of  this  defendant,  now  relied  upon  as  acts  of  trespass  com- 
mitted by  him,  and  proof  that  they  were  committed  by  him  as 
the  servant  of  Nathan  Fowler,  who  then  admitted  that  this  de- 
fendant was  his  minor  son  and  servant.  This  testimony  was 
.excluded. 

It  is  insisted  that  the  testimony  was  admissible,  although  the 
Tparties  named  in  the  former  and  the  present  suit  were  not  the 
rsame. 

When  a  former  judgment  upon  the  same  matter  should  be 
:  admitted  in  another  suit  between  the  same  parties,  or  between 
parties  in  interest  not  named  in  the  record,  such  as  servants  and 
'agents  of  the  parties  named,  has  been  discussed  by  the  ele- 
mentaxy  writers  on  evidence.    This  case  requires  that  a  single 
point  only  should  be  considered,  whether  one  who  acts  as  the 
t  servant  of  another,  in  doing  an  act  alleged  to  have  been  a  trea- 
vpass,  is  to  be  considered  as  so  connected  with  his  prindpal,  who 
.  commanded  the  act  to  be  done,  that  what  will  ojierate  as  a  bar 
•  to  the  further  prosecution  of  the  principal  will  operate  as  such 
:for  his  servant.    If  the  action  were  brought  against  the  ser- 
vant, he  could  be  permitted  to  prove  that  he  acted  as  the  servant 
of  another,  who  commanded  the  act  and  was  justified  in  the 
commission  of  it,  or  who,  if  the  act  were  unlawful,  had  made 
compensation  for  it,  either  before  or  after  judgment;  and  his 
defense  would  be  complete.    It  is  not  perceived  why  he  may 
not,  upon  the  same  principles,  be  permitted  to  prove  that  the 
plaintiff  had  commenced  a  suit  against  his  principal  for  the 
same  cause  of  action,  and  proved  the  acts  of  his  servant  as  ma- 
terial to  the  issue  tried  between  them,  and  that  a  judgment 
upon  the  merits  had  been  rendered  against  him.    -In  such  case 
the  principal  and  servant  would  be  one  in  interest,  and  would  be 
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known  to  fhe  plaintiff  to  be  so.  To  permit  a  penon  to  oommeno* 
an  action  against  the  principal,  and  to  proYO  the  acts  alleged 
to  be  trespasses  to  have  been  committed  by  his  servant  acting 
by  his  order,  and  to  fail  upon  the  merits  to  recorer,  and  snbse- 
quently  to  commence  an  action  against  that  servant  and  to  prove 
and  rely  upon  the  same  acts  as  a  trespass,  is  to  allow  him  to  have 
two  trials  for  the  same  cause  of  action,  to  be  preyed  by  the  same 
testimony.  In  such  cases  the  technical  rule,  that  a  judgment 
can  only  be  admitted  between  the  parties  to  the  record  or  their 
privies,  expands  so  far  as  to  admit  it  when  the  same  question 
has  been  decided  and  judgment  rendered  between  parties  re- 
sponsible  for  the  acts  of  others.  A  familiar  example  is  pre- 
sented in  suits  against  a  sheriff  or  his  deputy,  which  being 
determined  upon  the  merits  against  or  in  favor  of  one  vrill  be 
conclusive  upon  the  other. 

In  the  'case  of  Farrers  v.  Jrden,  Cro.  Eliz.  668,  an  action  of 
trover  appears  to  have  been  commenced  by  the  plaintiffs  against 
Simon  Wagnal  and  two  other  persons  for  taking  an  ox,  who 
justified  the  taking  as  servants  of  the  defendant  and  obtained  a 
judgment  in  their  favor.  That  judgment  was  pleaded  in  bar  by 
the  defendant,  with  the  necessary  averments  to  show  the  cause 
of  action  to  be  the  same,  and  it  was  held  to  be  a  bar,  and  that 
the  plaintiff  should  not  have  his  action  against  the  defendant, 
'*  although  he  be  a  stranger  to  the  record,  whereby  the  plaintiflh 
were  barred,  yet  he  is  privy  to  the  trespass,  wherefore  he  may 
well  plead  it  and  take  advantage  thereof.'* 

The  case  of  Kiichen  v.  Campbell,  8  Wils.  804,  was  an  action  for 
money  had  and  received.  The  defendant,  being  a  creditor  of 
Anderson,  a  bankrupt,  had  entered  up  a  judgment  against  him 
by  virtue  of  a  warrant  to  confess  judgment,  and  had  caused  the 
sheriff,  by  virtue  of  an  execution  issued  upon  it,  to  levy  on  the 
goods  of  Anderson  after  he  had  become  a  bankrupt.  Hie 
plaintiffR,  as  assignees  of  Anderson,  had  brought  an  action  of 
trover  against  the  sheriff  and  the  defendant  for  the  conversion 
of  those  goods,  in  which  the  defendants  in  that  suit  had  obtained 
a  verdict  and  judgment.  The  plaintiflJB  then  brought  their  ac- 
tion against  the  defendant  for  money  had  and  received,  claiming 
the  money  received  by  him  on  sale  of  those  goods.  The  formex 
judgment  was  held  to  be  a  bar. 

In  the  case  of  Kirmersley  v.  Orpe,  1  Doug.  517,  a  principal  and 
his  servants  were  regarded  as  so  completely  one  in  interest  in. 
actions  of  tort,  that  a  judgment  against  one  of  them  was  admitted 
as  evidence  against  another,  the  plaintiff  in  both  being  the  same. 
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on  tbe  gxotmd  thai  the  principal  was  the  parly  in  intereBt,  and 
the  real  defendant  in  both  cases. 

In  the  case  of  StruU  y.  Bovingdon,  6  Esp.  66,  the  record  of  a 
suit  by  the  same  plaintiffs  against  Bovington  alone  was  admit- 
ted in  a  suit  against  him  and  two  others,  on  the  ground  that  the 
two  other  defendants  justified  as  his  servants,  showing  the  actual 
parties  in  interest  to  be  the  same. 

The  case  of  Thurman  v.  Wild,  11  Ad.  &  El.  463,  was  trespass 
quare  clausum.  The  defendants  pleaded  that  they  committed 
the  acts  alleged  to  be  trespasses  as  the  servants  of  P.  B.  Bany, 
and  delivered  possession  of  the  close  to  him;  that  the  plaintiff 
entered  and  expelled  Barry,  who  commenced  a  suit  against  him 
therefor,  which,  with  all  other  trespasses  on  the  premises,  was 
compromised  by  the  parties  upon  certain  terms  set  forth  in  the 
plea,  which  were  accepted  by  the  plaintiff  in  satisfaction.  Judg- 
ment was  entered  for  the  defendants. 

In  the  case  of  Bagen  v.  Haines,  3  Chneenl.  862,  it  was  decided 
that  the  record  of  a  judgment  in  a  suit,  Thomas  Clark  against 
James  Rogers,  was  admissible  in  a  suit  by  James  Sogers  against 
Reuben  Haines,  who  claimed  to  have  had  an  equitable  interest 
in  the  notes  which  were  the  cause  of  action  in  the  first  suit. 

In  the  case  of  Whiie  v.  Philbrick,  6  Oreenl.  147,  it  was  de» 
dded  that  proof  that  the  plaintiff  had  recovered  a  judgment  in 
an  action  of  trover  against  a  judgment  creditor  for  seizure  of 
his  goods  on  an  execution  against  one  Levi  Barrett  was  receiv- 
able to  prevent  a  recovexy  by  the  plaintiff  against  the  ofBcer 
who  had  seized  them  on  the  execution  by  direction  of  the 
creditor. 

It  will  be  perceived  that  under  the  term  '*  parties  to  an 
action"  have  been  included,  not  only  the  persons  named  and 
privies  in  law,  but  those  persons  whose  rights  have  been  legally 
represented  by  them.  In  this  case  the  defendant  could  legally 
represent  the  rights  of  Nathan  Fowler  by  proving  that  the  acta 
alleged  to  be  trespasses  were  committed  by  him  as  his  servant, 
and  by  his  direction;  and  Nathan  Fowler  could  in  the  former 
trial  have  legally  represented  the  defendant  by  like  proof.  And 
the  trial  upon  the  merits  in  both  suits  might  take  place  upon 
the  same  testimony,  presented  by  the  same  parties  or  those  by 
whom  they  were  legally  represented. 

It  is  not,  therefore,  perceived  that  any  valid  objection  existed 
to  the  admission  of  the  testimony  excluded  on  account  of  the 
names  of  the  parties  in  that  and  in  the  present  suit. 

It  is  insisted  that  the  record  of  the  former  judgment  could 


1865.]  Emibt  v.  Fowleb.  631 

rjot  have  been  legaUj  received  imder  a  pleaof  ttie  general  issue. 
That  issue  appears  to  have  been  formed  at  the  trial  before  the 
justice  of  the  peace  as  early  as  August,  I860.  The  judgment, 
to  procure  which  the  testimony  excluded  was  introduced,  was 
not  recoYored  till  September,  1868.  The  former  judgment 
might  haye  been  admitted  under  the  general  issue:  1  Gh»enl. 
Ey.,  sec.  681. 

It  is  further  insisted  that  the  testimony  was  properly  excluded 
because  the  record  of  the  former  judgment  was  not  introduced. 
It  appears  to  haye  been  offered  by  a  cross-examination  of  wit- 
nesses introduced  by  the  plaintiff  before  the  defendant  could 
be  called  upon  to  present  the  record.  It.  does  not  appear  to 
have  been  excluded  because  the  record  had  not  been  presented. 

Parol  testimony  was  receivable  to  show  that  the  same  mattez 
was  directly  put  in  issue  in  the  former  and  in  the  present  suit, 
and  that  the  decision  in  the  former  was  upon  the  merits:  Bogern 
y.  lAbbey,  35  Me.  200. 

If  upon  the  testimony  the  jury  should  have  been  satisfied 
that  the  same  acts  of  alleged  trespass  had  been  directiy  put 
in  issue,  and  that  a  decision  upon  them  had  been  made  in  the 
former  suit  on  trial  of  the  merits,  that  decision,  exhibited  by  the 
record  of  the  judgment,  should  have  been  held  to  be  conclusive. 
1  Greenl.  Ev.,  sec.  681;  marOh  v.  Pier,  4  Bawle,  288  [26  Am. 
Dec.  131]. 

The  testimony  of  a  deceased  witness  on  a  former  trial  is^« 
missible  only  when  the  witness  can  state  the  substance  of  his 
whole  testimony.  He  should  be  able  to  state  the  whole  of  the 
ideas  communicated  to  the  jury  by  that  testimony,  so  far  as  they 
related  to  the  point  in  issue.  The  magistrate  before  whom  the 
former  testimony  was  given  appears  to  have  been  properly 
admitted,  for  he  professed  to  be  able  so  to  state  the  whole  testi- 
mony of  the  deceased  witness.  When  he  came  to  testify,  he 
appears  to  have  failed  to  do  so.  The  exceptions  state  that  he 
**  said  distinctiy  that  he  could  not  give  all  his  testimony,  and 
had  not.''  This  was  sufficient  to  show  that  the  testimony  of 
the  deceased  witness  was  not  so  presented  as  to  make  it  legal 
testimony,  and  it  should  then  on  defendant's  motion  have  been 
excluded. 

Exceptions  sustained,  verdict  set  aside,  and  new  trial  granted. 

Tsnuxt,  J.,  concurred  in  the  result  only. 

Casks  Simu.ar  in  PBorciPUt  to  Emsbt  v.  Fowleb  an  those  in  which  a 
Judgment  in  favor  of  a  deputy  eheriff  is  held  to  be  conclusive  in  a  subaeqnent 
aotion  against  the  sherifi^  where  both  actions  are  for  the  same  act    Such  a 
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ease  ia  King  y.  Oha$e,  41  Am.  Deo.  670;  see  ih«  cmm  cited  in  the  noto- 
thereto,  where  the  qneetion  ie  dieonned.    So  a  judgment  in  trover,  on  which 
ezeontion  hat  ianied  but  not  vatit6ed«  ia  a  bar  to  an  action  of  treepaae* 
brought  by  the  aame  plaintiff  againat  another  person  for  taking  the  same 
goods:   WhUe  v.  PhUbriek,  17  Id.  214.    See  the  note  to  Bedmond  y,  Collins, 
27  Id.  223. 

FORMBK  RbOOVKRT  MAT  BX  QlVEK  IK  BVIBSFOB  UKDIRGeNXBAL  IsSDS, 

without  being  specially  pleaded:  1.  When  the  party  who  seeks  the  benefit 
of  it  had  no  opportunity  to  specially  plead  it;  2.  By  the  defendant  in  thos» 
cases  in  which  other  matters  in  discharge  of  the  action  can  be  proved  under 
the  general  issue:  Toung  ▼.  RumnMt  38  Id.  594.  Former  recovery  is  admis- 
sible in  evidence  if  there  was  no  opportunity  to  specially  plead  it:  King  v. 
Ohaae,  41  Id.  675.  It  ia  admissible  under  the  general  issue  in  an  action  oa 
the  case:  Jones  v.  Weathertbeet  51  Id.  653;  Whitney  v.  Town  qf  Clarendon,  46» 
Id.  160;  and  in  asaumpHt:  Reynolde  v.  Stambury,  55  Id.  459;  Wcum  v.  JTo 
N^y,  48  Id.  58. 

DiFRBKKOB  BKTWXBN    PlKADINO    FoBMBR  ReGOTSBT  IN  BaE  AND  OlV* 

uro  It  in  Bvidbkox  undxb  Gbnbbal  Ia8VB.~A  former  recovery  operates  a» 
a  bar  by  way  of  estoppel  only  when  specially  pleaded:  Ofuy  v.  CfUlilcuij  60  Id. 
761 ;  Wann  v.  McNuUy,  43  Id.  58.  It  is  only  prima  fade  evideuce  when 
introduced  in  evidence  under  the  general  inue  in  aeemnpeit^  while  if  specially 
pleaded  it  would  have  been  conclusive.  So  say  the  above  cases,  but  in  Towng 
V.  RHmmeU,  38  Id.  594,  and  the  cases  cited  in  the  note  thereto,  the  rule  is 
laid  down  that  whenever  a  former  recovery  is  admissible  in  evidence  under 
the  general  issue  the  estoppel  is  as  conclusive  as  if  the  recovery  had  been 
specially  pleaded.  This  question  is  discussed  in  Xente  v.  WcUlaee,  55  Am. 
Dec  569,  and  Jones  v.  Weathertbee,  51  Id.  663,  and  they  each  declare  the  true 
rule  to  be  that  a  former  recovery  directly  upon  the  point  is,  as  a  plea,  s 
bar,  or  as  evidence,  conclusive  between  the  same  parties  on  the  same  matter. 
This  rule  was  adopted  by  the  courts  in  the  above  cases,  from  the  opinion  of 
the  judges  as  delivered  by  Lord  Chief  Justice  De  Grey  in  the  Duchess  of  King' 
Stan's  Case,  2  Smith's  Lead.  Cas.  424;  S.  C,  20  State  Trials,  538.  This  rule 
is  diacussed  at  length  in  Wood  v.  Jackson,  22  Am.  Dec  603,  where  the  rule  a» 
above  expressed  is  limited,  the  court  holding  that  a  fonner  recovery  ia  (mly 
ffima  fade  evidence  when  introduced  under  the  general  issue  If  a  party 
relying  upon  a  fonner  judgment  fails  to  specially  plead  the  same,  in  an  actioik 
where  judgments  are  required  to  be  specially  pleaided,  the  estoppel  is  waived 
and  the  jury  may  inquire  into  the  merits  of  tiie  case:  KXIh^er  v.  Herr,  17  Id. 
658,  and  note.  • 

Pabol  Evidbnob  to  Show  What  Mattbbs  wbbb  Pabbed  upon  ib 
FoBMBB  Action:  See  note  to  Eaxtman  v.  Cooper,  26  Id.  610;  Wood  v.  Jackson, 
22  Id.  603;  Kingy.  Chase,  41  Id.  675;  Parks  v.  Moore,  87  Id.  589;  Doty  v. 
Brown,  53  Id.  350;  Smith  v.  Redrn,  44  Id.  429;  Qraiy  v.  Pingry,  44  Id.  345; 
Gray  v.  OiUUan,  60  Id.  761,  and  the  notes  to  those  oases. 

BviDBNCB  OF  What  Dbobabbd  Witnbsb  Tbstifibd  to  on  Fobxbr  Tbial. 
Testimony  of  what  deceased  witness  swore  to  on  a  former  trial  of  the  same 
cause  is  admissible  if  the  witness  can  state  the  whole  substance  of  what  was  so 
sworn  to,  although  he  may  not  be  able  to  give  the  exact  words.  But  if  the 
witness  be  unable  to  recollect  the  whole  of  such  deceased  witness's  testimony 
on  cross-examination  at  such  former  trial,  his  testimony  cannot  be  admitted: 
GOdersUetfe  v.  Caraway,  44  Id.  485.  The  tebtimony  of  the  deceased  witness 
must  have  been  given  upon  a  former  trial  of  the  same  cause:  WcUson  v.  Propn- 
Usrs<^Liabon  Bridge^  31  Id.  49;  Oibom  v.  BeU,  49  Id.  275;  as  evidence  ol 
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mhtA  daoeuod  witaaH  twora  to  on  the  trial  of  a  dUfiurent  oaoae  la  iaadmisaible: 
MeMorine  v.  Storty^  94  Id.  374.  Saoh  taatimony  moat,  in  England^  be  proved 
in  the  very  worda  of  the  deoeaaed  witneaa,  but  in  thia  ooontry  it  ia  anfficient 
il  the  entire  anbatanoe  of  hia  teatimony  be  proved:  OarroU  v.  JohiMon^  35  Id. 
272,  and  note;  Miurtk  t.  /oiiet,  52  Id.  67;  Wtigen  v.  Diebey^  49  Id.  467,  and 
note. 

Tbstim COT  ov  DacsASiD  Wirmas  ov  Fobmk&  Trial  of  the  aame  action 
may  be  given  in  evidence  if  the  anbatance  of  it  can  be  proved,  although  the 
exact  language  of  the  witneaa  cannot  be:  JAme  Bock  Bank  v.  HewetL,  52  Me. 
5S1.  So  where  the  depoaition  of  a  witneaa  haa  once  been  legally  taken  and 
naed  at  a  trial  in  oonrt,  and  the  witneaa  ia  dead,  the  depoaition  ia  admiaaible 
in  evidence,  in  a  anbaequent  prooeeding  between  the  aame  partiea  and  involv- 
ing the  aame  iaaue:  (7Aaae  v.  Springvale  MUU  Oo,f  75  Id.  156,  both  citing 
the  principal  caae. 

Ir  FOBKBS  JUDOXSNT  HAS  BKSN  BbNDXBID  IH  CaBE  WrICH  IS  BEING  Rb- 

unoATBD,  and  the  reoord  doea  not  ahow  it,  evidence  aliunde  ia  admisaiblo 
t«  ahow  that  the  aame  facta  were  adjudicated  in  the  former  auit:  Walker  v, 
Chaae,  53  Me.  258;  StmievaaU  v.  BandaU^  Id.  149;  Freeman  on  Judgmenta» 
aec.  273;  a  judgment  in  favor  of  a  aervant  eatopa  the  plaintiff  from  prooeeding 
againat  the  maater  for  the  aame  acta:  Freeman  on  Judgmenta,  aec.  179. 


Pebbin  v.  Notes. 

[89  Minn,  884.] 

If  It  IS  Showh  that  Feaitd  was  PRAcnoBD  nr  iNOKpnoir  ov  Non»  ok 
THAT  It  was  Fraudulbntlt  put  in  circuUtion,  auch  fact  will  throw 
the  burden  of  proof  upon  the  plaintiff  to  ahow  that  he  came  by  the  poa- 
aeanon  of  the  note  fairly,  in  the  due  oourae  of  buaineaa,  and  without  any 
knowledge  of  the  fraud,  and  unattended  with  any  oircnmatancea  juatly 
calculated  to  awaken  auapicion. 

AaiMJMpaiT  on  a  promiBaoiy  note  made  by  the  defendant  and  in- 
dorsed by  one  Hazard.  Plaintiff  obtained  the  note  through  one 
Oenter,  a  Boston  broker,  duly  indorsed  before  maturity.  The 
efidenoe  oonflioted  as  to  whether  the  note  was  intended  as  col* 
lateral  security  for  paper  held  by  plaintiff  against  Hazard,  or 
whether  it  was  negotiated  unconditionally  for  value;  if  the  latter, 
it  was  contended  that  Center  had  no  autiiority  to  so  negotiate  it 
The  verdict  went  for  plaintiff,  and  defendant  excepted. 

OUberif  for  the  exceptions. 

SronBon  and  SewaU^  oanira. 

By  Court,  Tenhxt,  J.  It  is  not  disputed  that  the  note  in  suit 
WWB  negotiated,  and  came  into  the  hands  of  the  plaintiff  before 
its  maturity.  But  from  the  evidence  reported,  it  was  a  point  in 
controversy  whether  it  was  left  as  collateral  security  for  paper 
of  Samuel  L.  Hazard,  which  he  afterwards  paid  to  Uie  plaintiff, 
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or  wheiher  it  was  negotiated  absolutely,  and  not  for  a  spedfio 
purpose.  •  And  if  the  transfer  to  the  plaintiff  was  absolute, 
another  question  was,  whether  Center,  the  broker  who  made  it, 
was  authorized  to  transfer  the  note  in  that  manner,  or  did  it  in 
fraud  of  the  defendant's  rights. 

The  juxy  were  instructed  that  **  the  case  having  been  made  out 
by  the  note  in  evidence,  the  burden  of  proof  was  on  the  defend* 
ant  to  show  why  he  should  not  pay  it;  and  if  they  believed  the 
note  was  made  and  delivered  to  Center,  to  be  used  as  collateral 
security  of  the  note  of  Hasard,  and  that  he  negotiated  it  for  a 
different  purpose,  unauthorized  by  the  maker  and  indorser,  the 
defense  would  not  be  complete,  unless  they  were  also  satisfied 
from  the  evidence  that  the  plaintiff,  when  he  took  the  note, 
knew  that  it  was  to  be  negotiated  only  as  collateral  to  the  note  of 
Hazard.''  Under  these  instructions  tiie  defense  would  fail,  upon 
satisfactory  proof  of  fraud  in  the  transfer  of  the  note  and  an  en- 
tire want  of  consideration  paid  by  the  plaintiff  for  such  transfer. 

If  fraud  is  practiced  in  the  inception  of  a  note,  or  the  note  is 
fraudulently  put  in  circulation,  the  establishment  of  such  facts 
will  throw  the  burden  of  proof  upon  the  plaintiff,  to  show  that 
he  came  by  the  possession  of  the  note  fairly,  in  the  due  course  of 
business,  and  without  any  knowledge  of  the  fraud,  and  unat- 
tended with  any  circumstances  justly  calculated  to  awaken  sus- 
picion. The  cases  cited  for  the  defendant  are  decisive  of  this 
principle.  The  plaintiff  was  relieved  of  this  burden  of  proof, 
and  the  instructions  were  less  favorable  to  the  defendant  than 
the  law  required. 

Exceptions  sustained,  verdict  set  aside,  and  new  trial  granted. 

In  Surr  bt  Indobsu  AOAnrar  Makxb  of  a  promiMOiy  note,  if  •▼idcnot 
rmlaes  suspicion  to  the  extent  of  a  prima  fade  cmo,  the  defendant  may  make 
the  plaintiff  show  when  and  how  he  became  the  holder:  Snffder  y,  J?iley,  47 
Am.  Dec.  462,  and  cases  cited  in  the  note  thereto.  The  holder  of  a  bill  or 
note  is  ordinarily  presumed  to  be  a  holder  for  valne,  and  is  not  to  be  pat  to  a 
proof  of  it  until  the  other  party  has  attacked  the  consideration  as  now  exist- 
ing) or  as  having  failed,  or  as  illegal,  or  that  the  paper  has  been  lost  or  stolen 
before  it  came  to  the  possession  of  the  holder:  SehoMb  ▼.  CZori,  Id.  654;  see 
also  Knight  v.  Pugh^  39  Id.  99,  and  note.  The  principal  case  is  cited  and  ap- 
proved in  Smiih  v.  Harlow^  64  Me.  510;  Bdberts  v.  JDone,  Id.  103,  where  the 
oonrt  say:  "The  defendant's  allegation  of  frand  in  the  inception  of  the  note 
does  not  seem  to  be  traversed,  and  the  resalt  is,  that  the  burden  of  proof  is 
on  the  plaintiff  to  show  that  he  has  the  rights  of  a  homajidt  indorsee."  But 
in  t^ourreU  v.  LovtU^  68  Id.  826,  the  aathorityof  Perrk^  v.  Noyet  is  materially 
limited.  In  this  latter  case  the  oonrt  decide  that  it  is  not  safficient  to  defeat 
the  recovery  of  an  indorsee  of  a  promissory  note  to  show  that  he  took  it 
Bnder  droumstances  that  might  tend  to  excite  snspioion.  To  the  same  effiMi 
Is  KeUoogy.  Cfwii»,  69 Id.  212. 
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DuNOAir  t;.  Bbed. 

[89  1CAI]n,4U.] 

VowwBs  ASB  Dimai  ov  Smp-MAmBs  whin  iir  Fobbov  Pona»  ajtb  ni 
Cass  ov  DmAgrtM,  ire  yery  extonsiTe.  They  are  then  th«  ganend  agento 
of  the  ownen  eo  far  m  respecta  acts  neoeaaaiy  to  the  aoooeaaf nl  proaeoa- 
tion  of  their  voyage. 

Ihrrr  ov  MAana  of  Ship  in  Gabs  ov  DiaAflTEB  n  to  Savi  Hib  iv  Poan* 
BLX,  if  not,  to  so  diapoee  of  the  wreck  that  the  ownera  may  realise  the 
moat  that  oan  be  laved  therefrom;  nor  doea  his  dnty  oeaae  until  the  pro- 
ceeda  which  may  be  layed  are  plaoed  at  the  ditpoaal  of  the  owneri. 

ICastkb  ov  Ybbbbl  n  Bntivlxd  to  Rsabonablb  oompenaation  for  aervioea 
rendered  in  diapoaing  of  the  wreck  of  each  renal,  and  alao  remnneration 
for  hia  neoeaaary  incidental  expenaea.  In  theee  expenaea  the  itema 
charged  for  phyaioiana'  billa,  board,  and  the  amount  paid  for  hia  return 
paaaage  are  properly  included. 

')APTAIsr    ov  Vl88KL   OANVOT   Bl   ALLOWED  VOB  ShOBTAOB  IIT  AmOUBT  OV 

Monet  returned  by  him;  at  leaat  without  ahowing  that  the  loaa  waa  not 
occaaioned  by  any  fault  on  hia  part 

AaspuwiT  by  the  owners  of  the  brig  Mecfaanio  against  the 
master  thereof  to  recover  a  snm  of  money  which  thej  alleged 
belonged  to  them,  and  which  he  detained  in  his  hands.  The 
necessary  facts  are  stated  in  the  opinion.  The  case  was  referred 
to  the  court  to  make  up  aproper  jndgment. 

Evans  g  for  the  defendant. 

BandaU,  for  the  plaintifBa. 

By  CJoort)  Biob,  J.  The  facts  reported  in  this  case  are  very 
meager.  It  is  presented  upon  the  auditor's  altematiTe  report^ 
without  any  statement  of  the  eyidenoe  bearing  upon  the  oontro- 
Terted  items  in  the  account.  We  are  thus  left  to  infer  the  facts 
from  the  general  character  of  the  business  between  the  parties, 
and  the  nature  of  the  items  in  controyersyi  rather  than  from 
any  direct  proofs  in  the  case. 

There  are  certain  general  principles  applicable  to  cases  similar 
to  the  one  before  us  which  will  aid  in  solving  satisfactorily  most 
of  the  questions  presented. 

It  seems  that  the  brig  Mechanic,  of  which  the  plaiutiffs  were 
owners  and  the  defendant  master,  on  a  voyage  from  New  York 
to  Chagres,  was  stranded  at  the  latter  port,  and  lost  before 
the  delivery  of  her  cargo,  and  that  the  wreck  was  sold,  and  the 
whole  business  closed  up,  at  that  place,  December  11, 1850,  and 
the  proceeds  of  the  property  sold  brought  by  the  master  to  New 
York  for  the  benefit  of  the  owners. 

"While  at  Chagres,  and  on  his  passage  to  New  York«  the  eap> 
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tain  was  sick,  and  incurred  and  paid  physicianB'  bills  to  the 
amount  of  fourteen  dollars.  The  plaintiffs  object  to  the  allow- 
ance of  those  items. 

The  expenses  of  curing  a  sick  seaman  in  the  course  of  a  T07- 
age  is  a  charge  on  the  ship,  by  the  maritime  law;  and  in  this 
charge  are  included,  not  only  medicine  and  medical  advice,  but 
nursing,  diet,  and  lodging,  if  the  seaman  be  carried  ashore: 
Borden  y.  Chrdon^  2  Mason,  641. 

The  act  of  congress  of  1790,  chapter  29,  section  8,  providing 
that  there  shall  be  kept  on  board  of  evexy  ship  or  yessel  of  a 
certain  specified  tonnage  a  chest  of  medicines,  etc.,  does  not  ap- 
ply to  cases  where  seamen  are  remoyed  on  shore  and  are  de- 
prived of  the  benefits  secured  by  the  act:  Id.  The  same  rule 
has  been  held  to  apply  in  case  of  the  sickness  of  the  master  as 
of  seamen:  The  Brig  Cfeorge^  1  Sumn«  151. 

In  this  case,  the  ship  having  been  stranded  and  lost,  the  mas- 
ter must  of  necessity  have  subsisted  on  shore,  and  the  legiti- 
mate inference  is  that  he  could  not  avail  himself  of  the  benefits 
of  the  medicine-chest. 

The  powers  and  duties  of  ship-masters,  especially  when  in 
foreign  ports  and  in  cases  of  disaster,  either  from  the  dangers  of 
the  sea  or  public  enemies,  axe  very  extensive.  They  are  then 
the  general  agents  of  the  owners,  so  far  as  respects  acts  neoes- 
saiy  to  the  successful  prosecution  of  their  voyage.  Their  au- 
thority extends  to  the  hypothecation  of  the  ship,  for  necessaiy 
repairs,  or  in  case  of  severe  disaster  and  urgent  necessity,  to  the 
sale  of  the  ship  itself:  Qordxm  v. Mag»axih,'a»eiU  F.  S  M.  Ins,  Co., 
2  Pick.  249;  HaU  v.  Dranklinlns.  Co.,  9  Id.  466;  The  Sarah 
Ann,  2  Sumn.  206. 

He  must  faithfully  discharge  evexy  duty  incumbent  upon  him 
and  render  a  satisfactory  account  of  all  his  transactions  that 
he  should  receive  a  stipulated  sum  as  wages,  and  be  secured  in 
all  his  advances  that  do  not  exceed  the  value  of  the  vessel  or 
the  authority  of  the  owner:  2  Jacobson's  Sea  Laws,  Frick's  ed.» 
c.  1,  p.  87. 

In  case  of  capture,  it  is  the  imperative  duty  of  the  master  to 
remain  by  the  ship  until  a  condemnation  and  all  hope  of  reoov- 
eiy  is  gone.  He  is  intrusted  with  the  authority  and  obligation 
to  interpose  a  claim  for  the  property,  and  to  endeavor  by  all  the 
means  in  his  power  to  make  a  just  and  successful  defense.  To 
abandon  the  ship  to  her  fate  without  asserting  any  claim  would 
be  criminal  neglect  of  duty,  and  subject  him  to  heavy  damages 
for  a  wanton  sacrifice  of  the  property.   As  the  law  compels  him 
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to  remain  Ij  the  ahip,  and  attaohefl  him  in  aome  aort  to  her  fate» 
he  is  entitled  to  receive  compensation  for  his  services  and  inci- 
dental expenses,  and  this  compensation  is  a  charge  to  be  bome» 
in  the  first  instance,  by  the  owner  of  the  ship,  and  oltimatelj 
as  a  general  average,  by  all  parties  in  interest:  Willard  v.  Dorr, 
B  Mason,  161. 

The  principles  of  the  above  role  are  equally  applicable  in 
eases  of  loss  by  the  dangers  of  the  sea.  The  master  must  abide 
by  the  ship  to  the  last,  and  save  her  if  piactioable,  and  if  not, 
eo  dispose  of  the  wreck  as  that  the  owners  may  realize  the  most 
that  can  be  saved  therefrom.  His  duty,  therefore,  in  case  of  dis- 
aster, does  not  close  imtil  the  ship  is  in  a  place  of  safeiy,  and 
the  voyage  ended,  or  in  case  of  loss,  until  the  proceeds  which 
may  be  saved  are  placed  at  the  disposal  of  the  owners. 

But  these  duties  cany  with  them  corresponding  rights,  and 
among  them  is  the  right  to  reasonable  compensation  for  services 
rendered,  and  incidental  expenses  incurred  while  thus  in  the 
eervice  of  the  owners.  These  rights  and  duties  enter  into  and 
form  a  part  of  evexy  contract  between  master  and  owners. 

In  the  case  at  bar,  the  services  of  the  master  do  not  seem  to 
have  terminated  until  he  arrived  in  New  York  and  delivered  the 
proceeds  received  from  the  sale  of  the  wreck  of  the  brig.  To 
that  point  of  time  we  think  he  was  fairly  entitled  to  remunera- 
tion for  his  necessaxy  incidental  expenses  in  the  prosecution  of 
the  business  of  the  owners,  in  the  charge  of  their  property.  In 
these  expenses  the  items  charged  for  physicians'  bUls,  board, 
and  the  amount  paid  for  his  passage  are  properly  included. 
The  owners  surely  are  not  in  a  position  in  equity  and  good  con- 
science to  resist  the  allowance  of  those  items  which  have  been 
included  in  the  general  average,  and  of  which  they  have  there- 
fore received  the  benefit,  as  is  the  case  of  the  charge  for  his 
passage  to  New  York. 

As  to  the  charge  for  deficiency  in  the  amount  of  money 
brought  home  by  him,  we  do  not  perceive  any  authority  for 
making  these  charges  against  the  owners.  As  we  understand 
the  case,  he  himself  presented  the  evidence  of  the  amount  he 
had  received  in  Chagres,  and  if  it  did  not  hold  out  on  a  recount, 
it  is  his  misfortune,  or  his  fault;  and  for  that  deficiency  he  must 
look  to  the  parties  with  whom  he  transacted  the  business.  At 
all  events,  he  cannot  properly  charge  the  owners  therewith  until 
he  presents  some  evidence  that  the  loss  was  not  occasioned  by 
•any  fault  on  his  part. 

Oorreoting  the  account  of  the  auditor  according  to  the  above 
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prindpleBi  there  will  be  found  a  balance  due  the  plaintiflb  of 
nineteen  dollars  and  ninety-fiTe  cents,  with  interest  thereon 
from  the  date  of  their  writ,  and  for  that  sum  they  are  to  ha^e 
judgment. 

Gabs  Souwhat  Siiiilab  io  Pukcifal  Qitb  ia  MeQQimjf  r.  Stad^pti^ 
61  Am.  Deo.  245;  Me  also  POe  y.  AiM»  I  Id.  24& 

MAsna'ii  Pown  to  8xix  bib  Vcbuu— When  the  maeter  of  a  ▼evel  ^ni^ 
AHiuned  the  power  to  lell  hie  ehip  vkimU  q^Seti,  under  any  exigency  what- 
ever, the  Wngliih  conrti  denied  hii  aathority,  and  refused  to  recognuae  the 
validity  of  the  title  thna  aoqnired:  Trtmmkart  v.  TVefiSMSi,  1  Sid.  452; 
Joknaon  y.  Shippen,  2  Ld.  Baym.  082;  Md  v.  Dorfty,  10  Eart,  143;  Htmter 
y.  Prituqi),  Id.  378.  Although  thii  power  waa,  as  we  have  seeOf  formerly 
denied,  it  is  now  the  settled  and  reoeived  doctrine  of  the  courts  in  this  ooon- 
try  as  well  as  in  England  that  the  master  has  the  right  to  sell  his  ressel  in 
ease  of  actual  necessity.  The  necessity  for  the  sale  must  be  "absolute,  puw 
amount,  and  extreme."  Those  claiming  under  a  sale  by  a  master  must  be 
able  to  prove  that  there  was  a  moral  neceenty  for  the  sale,  so  as  to  make  il 
an  urgent  duty  upon  the  master  to  sell  for  the  interest  of  all  ooncemed:  TIk 
Hemry^  1  Blatchf.  &  H.  465;  The  Amdie^  6  WalL  26;  The  Sarah  Ann,2  Suma. 
206;  8.  C,  13  Pet  387;  Po$t  v.  J<me$,  19  How.  150;  lUg  y.  The  OaXM 
ilmeKe,  2  Cliff.  440;  The  Henry,  Blatchf.  &  H.  466;  71^  Paiapeeo  Ins.  Co,  v. 
BcuihgaU,  5  Pet  604;  Pope  y.  Niekereon,  3  Story,  465;  Bobineon  v.  ComL 
Jn$»  Oo,f  3  Sumn.  220;  Somee  v.  Sugrue^  4  Oar.  &  P.  276;  Medbum  v.  LeeBt, 

4  Dow.  &  By.  207;  Haynutn  v.  MoUon,  5  Esp.  65;  Hunter  v.  Parker,  7  Mee.  h 
W.  322;  Tanner  v.  BenneU,  By.  ft  M.  182;  Idle  v.  Royal  Exeh.  Aaturance  Ca., 
8  Taunt  755;  Stephenson  v.  Piaeataqua  Ins.  Co,,  54  Me.  55;  Butier  v.  Af%r* 
ray,  30  N.  T.  88;  Chambers  v.  Oranisan,  7  Bosw.  414;  Pierce  v.  Ocean  Ins, 
Co.,  29  Am.  Dec.  567»  and  note;  Miston  v.  Lord,  1  Blatchf.  354;  The  WiUiam 
Car8y,3Waro,313;/oyv.^{2eA,2Woodb.ftM.303^328;  The  Schooner  TUton, 

5  Mason,  465-476;  Chyrdon  v.  Masaaehmetis  Fire  ds  M.  Ins.  Co.,  2  Pick.  249; 
Robinson  v.  Otm^es  Ins,  Co.,  35  Am.  Dec  239;  ScuU  v.  Briddle,  2  Wash.  C  C 
150;  Fimtaine  v.  Phcsnixlns,  Co.,  llJohns.  293;  Bead  v.  Bonham,  3  Brod.  ftB. 
147;  Winn  v.  Columbian  Ins.  Co.,  12  Pick.  279;  The  Ship  Packet,  3  Mason, 
255;  The  Ship  Fortitude,  3  Sumn.  228-249;  Pope  v.  Nickerson,  3  Stoiy,  465; 
Hall  V.  Franklih  Ins.  Co.,  9  Pick.  466;  Prince  v.  Ocean  Ins.  Co.,  40  Me.  481| 
Post  V.  Jones,  19  How.  150;  McMasters  v.  Schoolbred,  1  Esp.  237;  Orten  v. 
Boyal  Exch.  Assurance  Co.,  6  Taunt  68;  The  fiamy  and  Blmira,  Edw.  Adm. 
117;  Underwood  v.  Bobertmnh  4  Gamp.  138;  Camum  v.  Jieabum,  1  Bing.  243, 
465;  Freeman  v.  East  India  Co.,  5  Bam.  ft  Cress.  617. 

In  each  of  the  above  cases,  and  in  fact  in  all  oases  discussing  the  question 
of  the  master's  power  to  sell  his  ship,  different  forms  of  expression  are  em- 
ployed to  describe  the  degree  of  intensity  of  the  necessity  which  u  required 
to  Justify  the  sale.  Perhaps  the  most  comprehensive  recitation  of  the  eironm- 
stsnces  which  would  render  such  a  sale  proper  is  that  made  by  Mr.  Justict 
Oliffoi^  in  FUs  v.  The  Oalliot  Amelie,  2  Cliff  445,  where  he  says:  "When 
the  ship  is  dimbled  by  perils  of  the  sea,  and  the  master  has  no  means  of  get- 
ting the  repdrs  done  In  the  place  where  the  injury  occurred,  or  if,  being  in  a 
place  where  the  repairs  might  be  made,  he  has  no  funds  in  his  possession,  and 
cannot  on  account  of  the  distance  or  other  sufficient  cause,  communicate  with 
the  owner,  and  is  not  able  to  raise  the  necessaiy  means  by  bottomry  or  other* 
wise  to  execute  the  repairs,  or  if  the  injuries  to  the  ship  are  so  grsak  thai  tbs 
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coat  of  repairing  lier  wonld  be  greater  than  her  yalne  after  the  repain  were 
made,  or  if  the  ship  ii  dimbled  eo  that  the  cannot  ptooeed,  and  the  ooet  of  re* 
pairs  will  amonnt  to  more  than  half  her  valae,  reckoning  one  third  new  for  old, 
and  the  master  has  no  funds,  and  can  neither  prooore  any  nor  oommonioate 
with  the  owner,  and  the  whole  drcnmstanoea  are  saoh  that  a  prudent  owner 
would  decide  to  break  up  the  voyage,  then  the  master  is  justifled  in  selling 
the  ship  as  the  best  thing  that  can  be  done  for  the  benefit  of  all  concerned. 
Such  a  state  of  dreumstanoes  creates  the  moral  neoeesity,  the  urgent  neces- 
sity, the  imperious,  uncontrollable  necessity,  described  in  the  decided  cases, 
sad  anthorixes  the  master  to  sell  the  ship,  if  in  his  Judgment  honestly  exer- 
cised the  sale  will  best  promote  the  interest  of  all  conoemed.  When  those 
oonditions,  or  any  class  of  them,  concur,  it  becomes  the  duty  of  the  master  to 
decide  the  question;  and  if  he  finds  that  the  dinster  will  be  most  alleviated, 
and  the  interests  of  all  will  be  best  served,  by  asale,  then  it  is  his  duty  to  act 
in  thepremises;andif  he  makes  the  sale  ftoMsylflfe  as  the  agent  of  all  concerned, 
it  is  valid,  and  all  are  bound  by  his  acts."  This  is  about  as  perfect  a  recital 
of  the  law  as  could  well  be  expressed.  Another  very  luminous  case  is  8ome§ 
V.  Sugrue,  4  Car.  k,  P.  276.  Mr.  Justice  Davis,  in  The  Amdk^  6  Wall,  la- 
27,  says :  "  The  sale  of  a  ship  becomes  a  necessity,  within  the  mesning  of  the 
oommereial  law,  when  nothing  better  can  be  done  for  the  owner  or  thoee  con- 
cerned in  the  adventure.  If  the  master,  on  his  part,  has  an  honest  purpose  to 
serve  those  who  are  interested  in  ship  and  cargo,  and  can  clearly  prove  that 
the  condition  of  his  vessel  required  him  to  sell,  then  he  is  justified." 

To  render  a  sale  valid  made  by  a  master  of  a  vessel  under  the  general 
anthority  vested  in  him,  and  convey  a  good  title  under  it,  there  must  be  a 
necessity  for  such  sale,  and  entire  good  faith  on  the  part  of  the  master.  En- 
tire good  faith  must  concur  with  the  necessity:  The  Wittiam  Cory,  3  Ware» 
313;  Tht  Henryt  Blatchf.  &  H.  466;  all  the  cases  concur  in  this  rule. 

Before  selling  the  ship,  if  the  master  can  within  a  reasonable  time  consult 
the  owners  he  is  required  to  do  it,  because  they  should  have  an  opportunity 
to  decide  whether  in  their  Judgment  a  sale  is  necessary;  The  Amelie,  6  WalL 
18.  In  8cuU  V.  BiddU,  2  Wash.  C.  C.  150,  the  court,  while  agreeing  that  in 
extreme  cases  the  master  may  sell  his  vessel  and  tackle  in  a  foreign  port, 
hold  that  he  cannot  make  such  sale  in  the  country  where  the  owner  lives; 
but  this  rule  is  limited  in  The  Sarah  Ann,  2  Sumn.  206-215,  where  the  court 
say:  "  It  baa  been  suggested  at  the  argxmient  that  as  the  stranding  was  on  a 
home  shores  at  no  great  distance  from  the  residence  of  the  agents  of  the 
owners,  the  master  was  not  authorized  to  sell  without  consulting  the  agent 
or  the  owners.  I  agree  at  once  to  the  position,  if  there  b  no  urgent  neoee- 
sity for  the  sale.  But  if  such  an  urgent  necessity  as  renders  every  delay 
highly  perilous,  or  ruinous  to  the  interests  of  all  concerned,  the  duty  of  the 
master  is  the  same,  whether  the  vessel  be  stranded  on  a  home  shore  or  on  a 
foreign  shore,  whether  the  owners'  residence  be  near  or  be  at  a  distance. 
I  am  aware  of  the  doctrine  maintained  by  my  brother,  the  late  Mr.  Justice 
Washington,  in  Sadl  v.  BiddU;  and  unless  it  is  to  be  received  with  the 
qualification  above  stated,  I  cannot  assent  to  it»"  The  doctrine  of  this 
latter  case  was  upon  appeal  reaffirmed,  the  court  saying  that  the  true  crite- 
rion for  detsnnining  the  ooonrrenoe  of  the  master's  authority  to  sell  is  tha 
inquiry  whether  the  owners  or  insurers,  when  they  are  not  distant  from  the 
scene  of  stranding,  can,  by  the  earliest  use  of  the  ordinary  means  to  convey 
intelligence,  be  informed  of  the  situation  of  the  vessel  in  time  to  direct  the 
master  before  she  will  probably  be  lost.  If  a  sufficient  delay  to  communicate 
with  the  owners  would  be  dangerous,  he  should  act  at  oooet  Kem  Mngkmi 
he.Oo.r.The  Sarah  Ann,  13  Pet  387,  401. 
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A  master  ahonld  never  aell,  when  in  port  with  a  dJiaWftd  ahlp^  without  fka/k 
gelling  to  his  aid  diaintereeted  persona  of  skill  and  experience,  who  are  com- 
petent to  advise,  after  a  full  survey  of  the  vessel  and  her  injuries,  whether 
she  had  better  be  repaired  or  sold.  And  although  his  authority  to  sell  d( 
not  depend  upon  their  recommendation,  yet  if  they  advise  a  sale,  and  he 
on  their  advice,  he  is  in  a  condition  to  furnish  the  court  or  jury  reviewing 
the  proceedings  strong  evidence  in  justification  of  his  conduct:  The  Amdk^ 
6  Wall.  18-27;  Oordan  v.  McuaachiueUs  Fire  dk  M.  In*.  Co.,  2  Pick.  240;  7^ 
Sarah  Ann,  2  Sumn.  215;  Cori  v.  Delaware  Ine,  Co.,  2  Wash.  C.  Q  377;  An- 
iaJine  v.  Phoenix  ln$,  Co.,  11  Johns.  203;  Idle  v.  Royal  Exeh,  Aeeunmce  Cs., 
a  Taunt  755;  Hayman  v.  MoUon,  5  Esp.  67;  The  Fivuf,  4  Ben.  328. 

Master's  Powzb  to  Skll  his  Caboo.— There  appears  to  be  no  doubt  that 
where  the  cargo  is  so  much  damaged  that  to  proceed  with  the  voyage  will 
endanger  the  safety  of  the  ship,  or  render  the  cargo  worthleas,  it  is  the  doty 
of  the  master  to  land  and  sell  it  at  the  port  of  necessity,  in  the  absence  of 
instructions  from  the  shipper.  "  It  is  universally  admitted  that  in  case  of 
necessity,  when  the  repairs  of  the  ship  or  other  expense  necessary  to  enaUe 
the  master  to  prosecute  the  voyage  and  deliver  the  cargo  at  the  port  of  des- 
tination cannot  otherwise  be  obtained,  the  master,  in  the  exercise  of  a  sound 
discretion,  may  either  hypothecate  the  whole'  cargo  or  sell  a  part  for  the 
accomplishment  of  the  voyage:'*  Dixon's  Iaw  of  Shipping,  sec  165.  In  a 
ease  of  disaster,  such  as  injury  to  a  vessel,  if  the  cargo  is  of  a  perishable 
nature  and  the  ship  cannot  in  a  reasonable  time  be  repaired,  the  master  may 
either  sell  or  transship  the  cargo.  The  master  is  not  ordinarily  the  agent  of 
the  shipper  for  any  other  purpose  than  that  of  carrying  and  deliveiing  the 
goods,  but  in  cases  of  unforeseen  and  unprovided  necessity  the  law  olofchss 
him  with  the  authority  of  a  supercargo,  and  he  is  to  make  such  disposttta 
of  the  cargo  as  will  be  most  for  the  interest  of  the  merchant.  In  such  a  case 
be  acts  as  the  agent  of  all  concerned:  The  Velona,  3  Ware,  139;  Mitton  v. 
{/onf,  1  Blatohf.  354. 

In  BuUer  v.  Murray,  30  N.  T.  88-98,  the  court,  after  saying  that  them  is 
no  doubt  that,  in  order  to  justify  the  sale  of  a  cargo  at  an  intermediate  port» 
several  things  must  concur,  very  tersely  and  pointedly  state  them  as  foUowst 
"1.  There  must  be  a  necessity  for  it,  arising  either  from  the  nature  or  condi- 
tion of  the  property,  or  from  the  inability  to  complete  the  voyage  by  the 
same  ship,  or  to  procure  another;  2.  The  captain  must  have  acted  in  good 
faith;  3.  He  must,  if  practicable,  consult  with  the  owner  before  selling. " 
The  prineiples  above  announced  will  be  found  supported  by  the  foUowkig 
eases:  The  Ann  D,  Biehardson,  Abb.  Adm.  499;  Joy  v.  Allen,  2  Woodb.  k  U. 
328;  note  to  WHUame  v.  Merle,  25  Am.  Dec.  616;  Boee  v.  The  Active^  2  Wsah. 
C.  C.  226;  Arthur  v.  The  Caaeino,  2  Story,  81;  Post  v.  Jonee,  19  How.  150; 
Abbott  on  Shipping,  8th  ed.,  372;  The  Packet,  3  Mason,  255;  Haaeam  v.  SL 
Louis  P.  Ins,  Co.,  56  Am.  Dec.  591,  and  note;  The  Zephyr,  3  Mason,  341) 
Untied  Ins.  Co.  v.  8coU,  1  Johns.  106;  Pope  v.  Nieherson,  8  Story,  465-^1; 
Peters  v.  BalUstier,  3  Pick.  496;  Dodge  v.  Union  Ins.  Co.,  17  Mass.  4f78; 
Chambers  v.  Orantaum,  7  Boew.  414;  De  Bruns  v.  Lawrence,  18  How.  P^, 
141;  Bryant  v.  Comm.  Ins.  Co.,  6  Pick.  131;  Orahatn  v.  Underwood,  15  La. 
Ann.  402;  SaUus  v.  IffvereU,  32  Am.  Deo.  541;  VTierboom  v.  Chapmem,  IS 
Mee.  k  W.  230;  JFVeemon  v.  East  India  Co.,  5  Bam.  k  Crass.  617;  Ewbani 
V.  Muting,  7  Oom.  B.  797;  Morris  v.  BMnson,  3  Bam.  A  Orsas.  196;  The 
OraUtudine,  8  C.  Rob.  240;  WaU  v.  PaUer,  2  Mason,  82;  The  Padott,  3  Id. 
257;  The  Van  SyeUe  v.  The  Thomas  Swing,  3  Pa.  L.  J.  301;  Myers  v.  /lay- 
more,  10  Pa.  St.  114;  .SMCA  V.  Jfar^,  6  Binn.  262;  Na^  y.  BedtmU,tMmf^ 
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M;  Pike  v.  Bdkk,  61  Am.  Deo.  248;  The  Joihua  Barker,  Abb.  Adm.  219$ 
IbuiUame  ▼.  OoL  Itu.  Co.,  9  Johns.  29;  Myers  ▼.  Baymoret  49  Am.  Dec.  586; 
«ee  also  Haiwermm  t.  Cofe,  40  Id.  603.  As  in  the  caae  of  a  sale  of  the  ship 
by  the  master,  he  must,  if  possible,  notify  the  owners  of  the  osno  of  bis  in- 
tention to  sell  the  same:  Pike  y.  Baleh,  61  Id.  248;  BnUer  ▼.  Mwrray,  80  K. 

y.  88. 

The  master  has  no  power  to  sell  the  cargo  to  pay  the  general  debts  of  the 
4ihipper,  even  if  he  has  authority  to  dispose  of  it  as  he  thinks  best  for  the 
interest  of  the  owner:  Petere  y.  BtdliaUer,  8  Pick.  495;  nor  will  an  authority 
•be  presumed  from  a  former  practice  generally  exercised  to  make  such  sales: 
Id.;  HenBhadD  v.  Clark,  2  Root,  103.  The  true  criterion,  according  to  which 
the  acts  of  a  master  in  selling  his  cargo  is  to  be  judged,  is  how  an  owner  would 
•bsye  acted  under  like  circumstanoes:  Winn  y.  Cclw/Man  Im,  Co,,  12  Pick. 
1279. 

Master's  Powkr  to  Htpothscatb  Ship,  Fudobt,  Aim  Caboo. — ^It  is 
now  established  law,  upon  the  most  satisfactory  and  oondusiye  grounds,  thai 
the  master  has  the  right,  in  case  of  necessity,  to  hypothecate  the  cargo,  as 
-well  as  the  ship  and  freight.    This  doctrine  was  established  in  the  case  of 
The  OrcUitudine,  3  0.  Bob.  240,  and  has  been  reaffirmed  in  a  large  number  of 
-aucoeeding  cases.    The  circumstances  which  would  justify  a  master  in  resort- 
ing to  an  hypothecation  are  yery  accurately  stated  by  Justice  Clifford,  with 
bis  usual  felicity,  in  Burke  y.  The  Brig  M.  P.  Bich,  1  Cliff.  308-314,  as  fol- 
lows: '*  Maritime  hypothecatiotts  had  their  origin  in  the  necessities  of  com- 
merce, and  are  said  to  be  the  creatures  of  necessity  and  distress.    They 
«re  of  a  high  and  privileged  character,  and  are  held  in  great  sanctity 
l>y  the  maritime  courts:   1  Conkl.  Adm.,  2d  ed.,  266.    Such  contracts,  said 
Ixnnd  Stowell,  in  the  case  of  The  Kennerdey  CaaUe,  3  Hag.  Adm.  7,  were 
intended  for  the  purpoee  of  procuring  the  necessary  supplies  for  ships  which 
may  happen  to  be  in  distress  in  foreign  ports,  where  the  master  and  the 
owners  are  without  credit,  and  where,  unless  assistance  could  be  prooursd 
by  means  of  such  instruments,  the  yessel  and  cargo  must  perish.    But 
the  master  is  not  the  owner  of  the  property,  so  ss  to  have  a  right  to 
bind  it  at  his  own  will  and  pleasure.    Hypothecation  of  the  yessel  by  the 
tnaster  ii  only  authorised  when  based  upon  necessity,  and  the  required  neces- 
aity  is  twofold  in  its  character:  it  must  be  a  necessity  of  obtaining  repairs 
•^nd  supplies  in  order  to  prosecute  the  yoyage,  and  also  of  resorting  to  such  a 
loan  from  inability  to  procure  the  required  funds  in  any  other  way.    If  the 
master  has  funds  of  his  own,  or  of  the  owner  in  his  possession  or  within  his 
control,  or  if  he  can  by  any  other  reasonable  means  procure  them  upon  his 
own  credit  or  that  of  the  owners,  or  by  advances  on  the  freight,  or  by  pas- 
sage-money, he  is  not  at  liberty  to  resort  to  a  bottomry  bond:  The  Heney,  3 
Hag.  Adm.  407;  The  FoHUude,  3  Sumn.  234;  T/ie  Active,  2  Wash.  C.  C.  226;  1 
Conkl.  Adm.  269;  The  Aurora^  1  Wheat.  102;  Thomae  y.  Oabome,  19  How. 
31.    Such  hypothecation  can  only  be  made  by  the  master  in  a  foreign  port, 
but  the  term  '  foreign  port '  in  the  jurisprudence  of  the  United  States  includes 
«11  maritime  ports  other  than  those  of  the  state  where  the  vessel  belongs." 
This  is  about  as  accurate  and  full  a  statenumt  of  the  law  relating  to  this  ques- 
tion as  could  well  be  expressed.    The  same  doctrine  is  maintained  in  homed 
▼.  Churehiman,  50  Am.  Dec.  573;  The  Packet,  3  Mason,  255;  Clark  v.  LaUUato, 
S9  Am.  Dec  526;  The  Fortitude,  3  Sumn.  228;  Murray  v.  Lazarua,  1  Paine,  572; 
Jio§ay.TheActwe,2W»aLaC.22»;  The  Yvba,  4  Bia/Uihi.  S52;  The  LavMa 
▼.  Barclay,  1  Wash.  C.C.49;  Patton  v.  The  Baudolf,  Gilp.  457;  ^oreoZ  v.  The 
Oolden  Boee,  Bee  Mm.  IZl;  Hurryy.  The  John  and  AlU>e^  I  WtaiLCC  29^% 
Am.  Dao.  Vou  LZm— 41 
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Hurry  y.  Atsignees  qf  Hurry,  2  Id.  145;  Waldm  v.  OhambeHain,  3  Id.  290;  Oaao- 
ford  Y.  The  WUUam  Penn,  Id.  484;  Sddrn  y.  Hendrickmm,  1  Brook.  896;  The 
Jledora,  1  Spngue,  188;  2!^  FFUUam  aii(2  ^'meteie,  Blatchf.  A;  H.  66; /knuMv. 
TkeMagoun,  Olo.  Adm.  55;  O'/fara  y.  The  Mary,  Bee  Adm.  100;  Tunno  t. 
Tfte  Mary,*ld.  120;  C7t&&«  y.  T%«  TeaMM,  1  Crabbe,  236;  Mervin  y.  ShaUer,  12 
Conn.  489;  <5ioan  y.  A.  JS.  /.,  Bee  Adm.  250;  TttmlmU  t.  7*Ae  Enlerjpri§e^ 
Id.  345;  Lkbari  y.  7^  Emperor,  Id.  339;  i?e(M2e  y.  ComrnereioZ  /m.  Cc».,  S 
Johns.  352;  Kelly  y.  (TiMAin^,  48  Barb.  269;  Joy  y.  Allen,  2  Woodb.  A;  M.  303; 
Nayhr  y.  Bato^  Taney,  55;  The  Orapeahoi,  0  Wall.  129;  The  WiUiame,  1 
Brown  Adm.  225;  The  Bold  Buedeuth,  2  Eng.  L.  A;  £q.  536;  7^  Alexander, 

1  Dod.  278;  7^  OreUa,  3  Hag.  Adm.  75;  The  MaiUand,  2  Bias.  203;  The 
Zodiac,  1  Hag.  Adm.  320;  The  Nuova  Leoneae,  22  Eng.  L.  k  Eq.  623;  Perkine 
y.  TAe  Currier,  8  Woodb.  &  M.  82;  Bryonf  y.  American  Ina.  Co.,  13  Pick.  543; 
The  Boston,  Blatchf.  k  H.  309;  The  Bhadamanthe,  1  Dod.  201;  Cowan  y.  The 
Jaemel  Packet,  2  Ben.  107;  The  Bubicon,  3  Hag.  Adm.  9;  Carrington  y.  Pratt; 
18  How.  63;  The  Jane,  1  Dod.  461;  The  Bobert  L.  Lane,  1  How.  388;  The 
Ftn;jfi,8Pei.538;  T'Ae  <$aaEe  (7o6tfrv,  3  Hag.  Adm.  387;  Ibrbeev.TheHannak, 
Bee  Adm.  348;  Arthur  y.  Barton,  6  Mee.  k  W.  138;  La  YeabeL,  I  Dod.  273; 
The  Cvreaeeian,  3  Ben.  418;  The  Oriental,  7  Moore  P.  a  398;  The  Trident,  1 
W.  Rob.  29;  SUMbank  y.  Femiing,  6  Eng.  L.  &  Eq.  412;  TheJ^ew  World  y. 
JRn^,  16  How.  469;  The  VabUia,  1 W.  Bob.  1;  The  Oauntlet,  3  Id.  29:  Ward 
y.  Oreen,  6  Cow.  173. 

MASTKR'a  AuTHOBrrr  as  Aosnt  or  Owkkb.— The  master  of  a  yeaad 
Is  the  agent  of  the  owners,  and  as  anch  haa  an  implied  anthority  to  bind  them, 
even  without  their  knowledge,  by  contraota  relatiye  to  the  oanal  employment 
of  the  ahip.  "Ownera  rarely  navigate  their  own  ahip  bat  almost  alwaya  in* 
tmat  ita  oonduct  and  management  to  the  maater.  They  hold  him  forth  to 
the  world  aa  authorised  to  contract,  and  by  reason  of  their  employment  of  the 
ahip  and  the  profit  deriyed  by  them  from  that  employment  they  are  bonnd 
to  the  performance  of  eyery  lawful  contract  made  by  him  relative  to  the 
usual  employment  of  the  yeaael:'*  Abbott  on  Shipping,  156;  3  £ent*a  Com., 
9th  ed.,  220;  The  New  World,  16  How.  473;  QraM  y.  Norway,  10  Com.  B.  688; 
The  Bark  Edwin  y.  The  Naumkeag  S.  C.  Co.,  I  Cliff.  322;  Boas  y.  The  Ae^fe^ 

2  Waah.  C.  C.  226;  Eada  y.  The  H.  D,  Bacon,  1  Newb.  Adm.  274;  Siocker 
y.  CorbeU,  1  Const.  Bep.  81;  McDaniel  v,  Emanuel,  2  Rich.  L.  455;  Nelaon  v, 
Belmont,  21  K.  T.  36;  Purfria  y.  Tunno,  2  Am.  Dec.  664;  The  EoUan,  Biaa. 
822;  Brown  y.  Lull,  2  Sumn.  443;  The  Grand  Turk,  1  Paine,  73;  Polland  y. 
ITie  Spartan,  I  Ware,  134;  Sheppard  y.  Taylor,  5  Pet.  675;  Pope  y.  ITieker- 
aon,  3  Story,  455;  diy  Bank  y.  Nantucket  8.  Co,,  2  Story,  16;  Gladding  y. 
George,  3  Grant,  290;  The  Flash,  Abb.  Adm.  71;  General  Ina.  Co,  y.  Buggka, 
12  Wheat.  400;  Freeman  y.  Buckingham,  18  How.  190;  The  Pkahe,  1  Ware, 
263;  The  General  Worth  y.  BopHna,  30  Miaa.  703;  Ward  y.  Green,  G  Cow. 
173;  3  Kent*a  Com.,  lect.  46  et.  aeq.  Thia  power  of  the  maater  as  agent 
of  the  owner  extends  to  the  employment  of  aeamen:  Luaeom  y.  Osgood,  I 
Sprague,  82;  Baker  y.  Corey,  19  Pick.  496.  The  authority  of  the  maater  as 
agent  ia  limited  to  objecta  connected  with  the  yoyage,  and  if  he  tranacenda 
the  preacribed  limita,  hia  acta  are  null  and  yoid :  Naylor  y.  BaUull,  Taney,  55. 
Thia  is  the  uniyeraal  rule. 

The  maater  of  a  yeaael  haa  no  power  of  buying  and  aelling  incident  to  hia 
ofiBoe  aa  maater,  and  when  he  is  authorised  by  a  letter  of  inatmctiona  from 
the  owner  to  draw  billa  for  the  purpose  of  making  pnrchaaea  for  aueh  owner, 
he  acta  aa  agent  or  factor,  and  not  aa  maater,  in  drawing  anch  billa:  NewhaU 
y.  Dunlap,  81  Am.  Dec.  45;  Cal^  y.  Steamer  Bonaparte,  38  Id.  190^ 
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MASXBB^i  AUTHOBITT  TO  BlUD  OWVXBS  fOB  RXFAIBfl  A2n>  SCPPUXS.— The 

master  of  a  Teesel  may,  in  a  foreign  port,  contract  for  repaira  to  hia  vceeol,and 
for  anpplies  for  the  eame,  and  thereby  bind  the  owners  to  the  value  of  the  ship 
and  freight:  Naylor  ▼.  BdUzeU,  Taney,  55;  The  Aworu,  1  Wheat.  102;  Thoma$ 
T.  Osftom,  19  How.  22;  The  Brig  Oeorge,  1  Sumn.  151;  Joy  v.  AUen,  2  Woodb. 
ft  M.  30a-j^;  Caltfy.  Steamer  BonaparU^  S8  Am.  Deo.  190;  The  /bftitede,  3 
Snmn.  228;  The  HUarUy,  Blatchf.  ft  H.  90;  Boea  y.  The  Active,  2  Wash.  G.  G. 
226.  The  authority  of  a  master  in  a  foreign  port  to  prooure  all  supplies  and 
repairs  necessary  for  the  safety  of  the  ship  and  the  due  perfcnrmanoe  of  the 
▼oyage  is  not  confined  to  procuring  only  such  supplies  as  are  absolutely 
neoessary,  or  indispensably  neoessary,  but  includes  all  such  as  are  reasonably 
fit  and  proper  for  the  ship  and  voyage:  The  ForlUude,  3  Sumn.  228.  The  prin* 
ciple  upon  which  the  master  may  bind  his  owners  for  repairs,  etc. ,  results  from 
the  general  authority  with  which,  from  the  necessity  of  the  case,  he  is  clothed, 
and  which  nothing  but  proof  that  some  other  person  was  intrusted  to  manage 
the  concern,  in  the  particular  instance,  and  this  known  to  the  creditor,  can  de» 
feat:  PhilUpB  v.  Ledley,  1  Wash.  G.  G.  226.  But  the  master's  authority  exists 
only  in  cases  of  necessity,  and  it  is  the  duty  of  the  creditor  to  see  that  a  case 
of  apparent  necessity  for  a  loan  exists:  Thonuu  v.  Oebom^  19  How.  22.  And 
the  owners  of  a  vessel  are  not  personally  responsible  for  debts  contracted  by 
the  master  for  repairs,  beyond  the  value  of  the  ship  and  freight:  Naylor  v. 
BakuU,  Taney,  55. 

Supplies  are  necessary  when  they  are  fit  and  proper  for  the  service  in  which 
the  vessel  is  engaged,  and  are  such  as  a  prudent  owner  would  order:  TTie  Ma- 
dora,  1  Sprague,  138;  The  Orapeehot,  9  Wall.  130.  The  ordering  by  the  mas« 
ter  of  supplies  and  repairs  on  the  credit  of  the  ship,  when  he  acts  in  good 
faith,  is  sufficient  proof  of  their  necessity:  Id.;  The  Lulu,  10  WalL  192-208. 
If  the  roaster  can  communicate  with  the  owners  or  their  agents,  without  in- 
Jurious  delay,  before  ordering  supplies  or  repairs,  he  must  do  so:  Woodruff^ 
Beach  Iron  Works  v.  Stetson,  31  Gonn.  51. 

The  master  of  a  vessel,  merely  as  such,  has  no  authority  to  order  repain 
in  the  home  port:  Jordan  t.  Fottn^,  37  Me.  276;  but  he  may  have  special  au- 
thority to  do  so:  Dyer  v.  Snow,  47  Id.  254. 

GiKTRACTS  OF  Mastib,  bt  What  Law  Govbbned. — ^In  the  note  to  Aray 
▼.  Currell,  20  Am.  Deo.  293,  the  rule  is  laid  down  that  "the  master  of  a  ship 
has  no  power  to  bind  the  owners  thereof  beyond  the  limits  of  the  authority 
given  to  him  by  the  exprees  instructions  of  his  principal,  or  beyond  those 
limits  which  result  from  the  laws  of  the  country  where  the  instructions  are 
given,  and  that  if  he  does  exceed  that  authority  his  contracts  aro  invalid  as 
to  the  principal,  and  not  binding  upon  him."  This  question  is  sufficiently 
disoussed  in  this  note. 

Mastbb  or  YxaaxL  has  No  Autbobitt  to  Pubohasb  Gargo  oir  OwnBB'k 
AiOOOUirT:  ffeweU  v.  Buck,  35  Am.  Deo.  243. 


Franklin  Bank  v.  Btram. 

rSSMAJHX.  489.J 
Ir    OVBBDBAFT    HAS    BXKN    PaID    BT  GaSHIBR    OV    BaNX    It    GAB    BB    Bl* 

OOTXBXD  Back  bt  Bank  from  the  individual  thus  overdrawing. 

PaTMKNT    upon  OvXRDR\rF8  IS  NOT    LoAN,   WITHIN  MbANINO  OV  StATUTB 

which  forbids  any  bank  to  make  any  discounts  without  at  least  two 
responsible  names  as  principals,  sureties,  or  indorsers. 
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AssxncpsiT,  the  writ  in  which  contained  two  oonntSy  one  for 
money  had  and  receiyed,  the  other  for  money  paid»  laid  ont, 
mad  expended.  Plaintiff's  claims  were  specifiod  as  for  mon^ 
paid  out  on  defendant's  checks.  Upon  a  sufamission  to  the 
toourt,  it  found  that  plaintiff's  cashier  had  permitted  defendant 
to  overdraw. 

Jh}an8,  for  the  defendant. 

JPaine^  for  the  plaintiff. 

By  Court,  Apflbton,  J.  The  evidence  tends  satisfactorily  to 
chow  that  the  defendant  has  in  his  hands  the  funds  of  the 
Franklin  Bank,  which  its  cashier  permitted  him  to  overdraw. 

It  is  insisted  that  such  overdrawing  is  a  loan,  and  as  such 
within  the  prohibition  of  the  revised  statutes,  chapter  77,  section 
19,  which  forbids  any  bank  to  make  any  discounts  without  at  least 
two  responsible  names  as  principals,  sureties,  or  indorsers^  and 
that  no  action  can  be  maintained  for  any  funds  of  the  bank  which 
may  be  proved  to  be  in  the  defendant's  hands  or  to  have  been  paid 
on  his  check.  But  this  cannot  be  regarded  as  correct.  It  is 
jQO  part  of  the  duty  of  the  cashier  to  make  discounts.  The  loans 
of  the  bank  are  to  bo^ffected  through  the  agency  of  its  directors. 
JSo  loan  is  shown  to  have  been  made  by  the  bank;  no  discount 
1)y  its  directors  within  any  meaning  which  can  be  properly  given 
to  either  the  word  ''loan"  or  ''discount."  This  case  is  not, 
therefore,  within  the  provisions  of  section  19. 

The  declaration  contains  the  money  counts,  on  which  the 
.:p3aintiff  seeks  to  recover  what  is  equitably  due.  If  the  cashier, 
'^without  authority,  misappropriates  the  funds  of  the  bank;  9  he 
-violates  his  trust;  if  he  pay  away  money  wrongfully,  and  that 
T  money  can  be  traced  into  the  hands  of  one  connusant  of  his 

•  breach  of  trust  and  participant  in  his  wrong-doings,  it  is  difi- 

•  cult  to  perceive  why  redress  should  be  denied  the  bank.  In  this 
\Tiew,  it  is  immaterial  whether  it  is  paid  out  on  a  check  or  not. 
m  the  drawer  of  the  check  has  no  funds,  the  cashier  is  under  no 

(greater  obligation  to  pay  than  if  it  were  a  mere  verbal  request 
The  overdrawing  and  the  payment  of  the  check  overdrawn  are 
both  wrongful  acts.  If  in  such  case  the  money  of  a  bank  has 
iheen  misaj^ropriated  by  its  cashier,  without  the  knowledge  or 
r  tsonsent  of  its  officers,  there  is  neither  law  nor  equity  in  per- 

•  nutting  the  recipient  to  retain  what  he  has  received  without 
right.    The  plaintiff  may  consequently  recover   the  amount 

yjdiown  to  have  been  overdrawn. 

The  authorities  cited  by  the  learned  counsel  for  the  defend* 
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Ant  upon  ezamination  fail  to  sustain  the  position  upon  ^hicl^ 
the  defense  rests.  In  Barker  t.  Anderson^  21  Wend.  372,  it. 
was  held  that  an  action-cannot  be  maintained  on  a  bank-check 
against  the  drawer  until  after  notice  of  presentment  and  non- 
payment, and  that  a  check  is  in  e£fect  and  form  a  bill  of 
exchange.  As  between  the  immediate  parties  to  a  bill,  the  con- 
sideration may  be  inquired  into,  and  it  may  be  shown  that  nothing^ 
was  due  when  the  acceptance  was  given,  or  that  it  was  in  whole 
or  in  part  an  accommodation.  So  as  between  the  parties  the  ac- 
ceptance of  a  bill  is  presumptiye  evidence  of  funds  in  the  hands  of 
tho  acceptor:  Kendall  y.  Galvin,  16  Me.  131  [32  Am.  Dec.  141]. 
"A  check  of  itself,"  says  Woodward,  J.,  in  Lancaster  Bank  v. 
Woodward,  18  Pa.  St.  367  [67  Am.  Dec.  618],  '<  is  not  evidence  ot 
a  debt  or  loan  of  money.  The  presumption  is  that  it  was  given* 
in  payment  of  a  debt,  and  that  cash  was  given  for  it  at  the- 
time."  In  that  case  no  such  question  was  raised  as  is  here  pre-> 
sented.  "  It  was  attempted  to  prove  a  custom  to  pay  overdrafts^ 
of  solvent  dealers  with  banks,  but  it  failed,  and  if  it  had  not. 
failed,  such  a  custom  should  be  abolished.  MaluM  ugua  abolendi» 
est.'*  But  it  is  not  intimated  in  that  or  in  any  case  that  if  an. 
overdraft  has  been  paid  by  the  cashier  it  cannot  be  recovered 
back  by  the  bank  from  the  individual  thus  overdrawing.  Tha 
defense  is  alike  without  foundation  in  law  and  in  morals. 

According  to  the  agreement  of  the  parties,  as  the  action  10 
maintainable,  an  auditor  is  ^  be  appointed,  whose  report  is  ta 
be  final,  and  judgment  to  be  entered  thereon* 

TBmnsT,  J.,  being  unable  to  be  present  at  the  argument,  took 
no  part  in  this  decision. 

AMomiT  or  Ovxrdraits  Paid  bt  Bakk  nay  be  noorvred  by  the  bank 
from  the  penon  lo  overdrawiog:  gVwrffl— «■'•  Btmk  v.  AatOTp  11  Wend.  87| 
Keene  t.  CoOmt,  1  Meto.  (Ky.)  415. 


HUTOHINBON  t;.  OHABIi 

[ttiLkm.  008.1 

Ovs  wmro  Sols  Ssibkd  of  Mnx  and  FaiviLiaBS  akd  Dam  OAinroT,  wm 
Mbans  of  Such  Dam,  flow  lande  abo^e  him  owned  by  himself  and  a»» 
other  in  common,  nor  can  he  convey  to  hie  grantee  the  right  to  do  eo. 

If  Onb  Tbhabt  in  Common  of  Land  Oust  hzb  Co-tbnant,  Laxtbr  may 
Maintain  Ejbotmknt;  if  he  destroys  personal  property  owned  in  com- 
mon, trover  lies;  if  he  sell  the  entire  property,  an  action  will  tie  againsi 
him;  nor  can  he  convey  any  part  of  the  comman  property  by  metes  ao^ 
boondfl. 
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(hn  TtSAvr  xk  Covuok  cannot  Sobjbct  Ck>MMOH  PBOPBBTr  to  partioa- 
lar  Benritndes,  by  which  the  rights  of  his  co-tenants  will  be  affected. 

Ir  Okb  ov  Two  Tenants  in  Common  ov  Mill  and  Mill  Sm,  to  Wbicb 
WAS  Appubtbnant  the  right  of  flowing  other  lands  above^  owned  by 
them  in  common,  conveys  his  nndivided  one  half  to  his  co-tenant, 
together  with  appurtenances,  this  anthorizes  the  latter  to  oontinne  the 
flowing  of  such  common  lands  and  to  transfer  snch  right  to  his  grantee. 

Tms  was  a  proceeding  brought  xmder  chapter  126,  revised 
Btatuies,  against  respondent,  for  flowing  complainant's  land  by 
means  of  his  dam.  The  opinion  states  the  case  yeij  dearly. 
The  verdict  went  for  respondent. 

Bradbury  and  Morrill^  for  the  exceptions. 

Bean  and  Paine,  contra. 

By  Court,  Bics,  J.  By  the  provisions  of  section  6,  chapter 
126,  of  the  revised  statutes,  any  person  sustaining  damages  in 
his  lands  by  their  being  overflowed  by  a  mill-dam  may  obtain 
compensation  for  the  injury  by  complaint  to  the  district  court 
in  the  county  where  the  lands  so  flowed  shall  be  situated,  or  any 
part  of  the  same. 

Section  9  of  same  chapter  authorizes  the  owner  or  occupant 
of  such  mill  to  appear  and  plead  in  bar  of  such  complaint  that 
the  complainant  has  no  right,  title,  or  estate  in  the  lands  al- 
leged to  be  flowed,  or  that  he  has  a  right  to  maintain  such  dam 
and  flow  the  lands  for  an  agreed  price  or  without  compensation, 
or  any  other  matter  which  may  shpw  that  the  complainant  can- 
not maintain  the  suit. 

The  complainant's  land  alleged  to  be  flowed  is  situated  on 
Hale's  brook,  upper  pond,  and  the  defendant's  dam  is  located 
on  Hale's  brook,  below  the  lower  pond. 

A  grant  of  land,  the  exterior  bounds  of  which  included  the 
several  parcels  now  claimed  by  the  complainant  and  defendant, 
was  made  by  the  commonwealth  of  Massachusetts  to  Edmxmd 
Bridge,  Bobert  Page,  and  Brown  Emerson,  July  2,  1786. 
Bridge  released  his  interest  in  the  above  grant  to  Page  and 
Emerson  Januiary  10,  1787.  November  17,  1789,  Page  con- 
veyed to  Emerson  that  part  of  the  land  granted  by  the  common- 
wealth, on  which  the  dam  of  the  defendant,  of  which  complaint 
is  made,  now  stands.  September  18, 1790,  Emerson  conveyed 
to  Chase  Elkins  certain  lands  and  privileges,  from  "Lower 
Hale's  brook  pond  to  Jennings'  meadow."  This  deed,  after  de- 
scribing the  land  conveyed,  continues,  "  as  the  said  Elkins  is 
to  have  all  the  said  Emerson's  right  of  building  a  dam  or  danu 
on  that  part  of  said  brook  above  described,  and  also  of  build- 
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inga  dam  and  flowing  Hale's  brook,  pond,  and  ponds;  said 
tiact  of  land  contains  about  twelTe  acres." 

So  far  as  appears  from  the  title-deeds,  Emerson,  at  the  date 
of  the  above  deed,  was  sole  seiBed  of  the  mill  privilege  now 
owned  by  defendant,  and  seised  as  tenant  in  common  with 
Pftge,  of  one  half  the  land  now  alleged  to  be  flowed.  There  is 
no  evidence  that  the  flowed  land  has  been  divided,  and  the  ten* 
ancy  in  common  thus  sundered. 

It  does  not  seem  to  be  contested  that  the  title  which  Elkins 
acquired  to  the  privileges  and  all  his  rights  to  flow,  unless  lost 
by  adverse  possession,  have  passed,  by  sundry  mesne  convey- 
ances, to  the  defendant. 

The  earliest  deed  put  into  the  case  by  the  complainant,  under 
which  he  claims  title  to  the  premises  alleged  to  be  flowed,  bears 
date  November  22, 1823.  This  sole  seisin  of  the  land  was  not 
controverted,  subject,  however,  as  the  defendant  contends,  to 
his  right  to  flow,  in  common  with  the  complainant. 

The  defendant  contends  that  in  1790,  Emerson  being  sole 
seised  of  the  mill  privileges  below  the  lower  pond,  and  at  the 
same  time  as  tenant  in  common  with  Page  of  one  half  of  the 
land  flowed,  would  have  the  right,  by  his  dam,  to  flow  the  land 
owned  in  common  by  himself  and  Page,  and  that  this  assumed 
right  of  Emerson's  could  be  conveyed  by  him,  and  was  conveyed 
to  Elkins,  under  whom  the  defendant  now  holds. 

The  possession  and  seisin  of  one  tenant  in  common  is  the 
possession  and  seisin  of  the  other,  because  such  possession  is 
not  adverse  to  the  right  of  his  companion,  but  in  support  of 
their  common  title.  And  although  one  tenant  in  common  takes 
the  whole  profits,  yet  this  does  not  divest  the  possession  of  his 
companion:  Greenl.  Cm.,  tit.  20,  Tenancy  in  Gonunon,  sec.  14. 

It  is  upon  this  general  rule  of  law,  as  applicable  to  this  class 
of  tenancies,  that  the  defendant  relies,  in  his  argument,  to  show 
that  Emerson  might  lawfully  flow  the  land  owned  in  common 
by  himself  and  Page,  and  idso  that  the  grantees  of  Emerson 
were  entitled  to  the  same  rights. 

The  rule,  though  general  in  its  terms,  is  subject  to  many 
qualifications.  One  tenant  in  conmion  is  not  remediless  in  case 
his  co-tenant  shall  assume  absolute  dominion  over  the  common 
property.  The  right  of  each  extends  to  all  and  every  part  of 
the  common  estate.  Absolute  exclusion  of  one  tenant  from  any 
part  is  a  violation  of  his  rights,  for  which  the  law  will  afford 
an  appropriate  remedy. 

"  If  two  tenants  in  common  be  of  a  folding,  and  the  one  of 
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them  disiurb  the  other  to  erect  hurdles,  he  shall  haye  an  action 
of  trespass  qnare  vi  ei  armis  for  this  disturbance:''  1  Co.  200  b,. 
note  d, 

'*  If  two  several  owners  of  houses  have  a  riyer  in  common, 
between  them,  if  one  of  them  corrupt  the  river  the  other  shall 
have  an  action  upon  his  case:"  1  Co.  200  b,  note  e. 

One  tenant  in  common  is  not  authorized  to  exclude  another 
from  the  possession  of  land  owned  in  common,  or  to  destroy  a. 
chattel,  or  to  sell  the  whole  of  it.  If  one  tenant  in  common  of  land 
oust  his  co-tenant,  the  latter  may  maintain  ejectment:  OoodHBe^ 
V.  Tombe,  8  Wils.  118;  Bracket  v.  Norcross,  1  Me.  89.  If  h» 
destroys  personal  property  owned  in  common,  trover  lies:  1  Co. 
Lit.  200  a.  So  if  he  sell  the  entire  property:  Ihrr  v.  SmUh^  9- 
Wend.  338  [24  Am.  Dec.  162]. 

The  general  rule  seems  to  be  well  settled  that  one  tenant  in 
common  cannot,  as  against  his  co-tenant,  convey  any  part  of  the- 
common  property  by  metes  and  bounds,  or  even  an  undivided 
portion  of  such  part:  Bartlet  v.  Harlow^  12  Mass.  348  [7  Am.  Dec. 
76] ;  Peabody  v.  iftno^,  24  Pick.  329;  Oriswold  v.  Johwson^  5  Conn. 
866;  Smith  v.  Beneon,  9  Yt.  138  [31  Am.  Dec.  614].  The  leasoa 
is  obvious.  His  title  is  to  an  undivided  share  of  the  whole,  and 
he  is  not  authorized  to  carve  out  his  own  part,  nor  to  convey  in 
such  a  manner  as  to  compel  his  co-tenants  to  take  their  shares  in. 
several  distinct  parcels  such  as  he  may  please:  Oreat  FaUa  Co, 
V.  Warster,  16  N.  H.  412.  Even  though  his  deed  may  bind 
him  by  way  of  estoppel;  as  against  the  co-tenants,  such  deed  i» 
inoperative  and  void:  4  Kent's  Com.  368. 

Though  tenants  in  common  are  in  legal  contemplation  all 
seised  of  each  and  eveiy  part  of  the  estate,  still  they  are  not  per* 
mitted  to  do  acts  which  are  prejudicial  to  their  co-tenants. 

"  Thus,  if  two  tenants  in  common  be  of  a  wardship  of  th» 
bodie,  and  one  doth  ravish  the  ward,  and  one  tenant  in  com- 
mon release  to  the  ravisher,  this  shall  go  in  benefit  of  the  other 
tenant  in  common,  and  he  shall  recover  the  whole,  and  this  re* 
lease  shall  not  be  any  bar  to  him.  And  as  if  two  tenants  in 
common  be  of  an  advowson,  and  they  bring  a  quare  impedit, 
and  the  one  doth  release,  yet  the  other  shall  sue  forth  and  recover 
the  whole  presentment:"  1  Co.  Inst.  197  b. 

As  one  tenant  in  conamon  cannot  convey  the  entire  estate,  or 
the  whole  of  any  portion  thereof,  or  give  a  valid  release  for  in« 
juries  done  thereto,  so,  too,  and  for  the  same  reasons,  he  can* 
not  subject  the  common  property  to  particular  servitudes,  by 
which  the  rights  of  his  co-tenants  will  be  affected.    These  sen- 
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Tiiades  or  easements  must  be  created  by  the  owner^  and  one 
tenant  in  common  cannot  establish  them  upon  the  common 
property  without  the  consent  of  his  co-tenant:  8  Kent's  Com. 
436;  2  Hill's  Abr.  118. 

Such,  also,  is  the  rule  of  the  dvil  law.  He  who  has  the  projH 
eriy  of  an  estate  only  in  common  with  others,  without  any  divi- 
sion of  the  several  shares,  cannot  subject  any  part  of  it  to  a 
service  without  the  consent  of  all  his  copartners;  and  any  one 
of  them  may  hinder  it  until,  the  estate  being  divided  into 
shares,  every  one  may  impose  a  service  on  his  own  share  if  he 
think  fit.  And  likewise  he  who  possesses  in  common  and  un- 
divided a  portion  of  the  land,  or  '*  tenement  to  which  the  service 
is  so  due,  cannot  by  himself  free  the  land  or  tenement  which 
owes  the  service;  but  the  service  remains  for  the  portions  of 
others.  For  these  services  are  for  every  part  of  the  land  or 
tenement  to  which  they  are  due,  and  every  one  of  the  proprie- 
tors has  an  interest  in  the  service  for  his  own  portion: "  Domat's 
Civil  Law,  Cushing's  ed.,par.  1035. 

This  principle  has  been  applied  to  the  class  of  cases  now  un- 
der consideration,  and  it  has  been  decided  that  one  tenant  in 
oommon  has  no  right,  by  means  of  a  close  erected  on  other 
land  of  which  he  is  sole  seised,  to  flow  the  land  owned  in  com- 
mon without  the  consent  of  his  co-tenants.  It  is  a  wrong  to 
his  co-tenants  of  the  same  chai-acter,  and  which  allows  of  simi- 
lar remedies,  as  if  they  had  been  sole  seised :  Odiame  v.  Lyford^ 
9  N.  H.  502  [83  Am.  Dec.  387];  Oreai  FoUb  Co.  v.  Worster,  15 
Id.  412. 

The  case  of  I^ker  v.  Camfjbell,  36  Me.  346,  has  been  cited  to 
show  that  in  a  complaint  for  flowing  land  owned  by  tenants  in 
common  by  means  of  a  mill-dam  all  the  co-tenants  must  join. 
At  the  trial,  it  was  evidently  supposed  that  the  same  principles 
were  involved  in  this  case  that  were  settled  by  this  court  in  that. 
Such,  however,  is  not  the  fact.  In  the  case  at  bar,  there  is  no 
suggestion  that  the  complainant  is  tenant  in  common  of  the  land 
flowed.  Of  that  he  is  sole  seised.  We  have  already  seen  that 
he  is  not,  as  was  supposed,  tenant  in  common  of  the  right  to 
flow.  Therefore  the  legal  objection  to  the  maintenance  of  the 
process  supposed  in  the  argument  does  not  exist.  But  were  it 
otherwise,  the  difSculties  presented  in  Thicker  v.  Gampbelly  supra^ 
would  not  exist  in  this  case.  If  the  defendant  is  owner  of  one 
undivided  half  of  the  right  to  flow,  the  complainant  is  the  owner 
of  the  other  half,  and  therefore,  on  that  hypothesis,  represents 
all  the  interest  now  existing  in  the  land  adverse  to  the  defend- 
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ant.  A  judgment,  therefore,  which  shonld  settle  the  conflicting 
right  to  flow  between  these  parties,  would  just  as  effectoaUy 
close  litigation  as  though  the  complainant  was  sole  seised,  be- 
cause there  is  no  other  parfy  in  existence  to  join  with  him,  or 
who  could  maintain  a  like  complaint  against  the  defendant. 
There  could,  therefore,  by  no  possibility,  be  multifaxioua  and 
conflicting  judgments  in  this  case,  as  was  supposed  in  the  case 
cited.    At  most,  it  could  only  affect  the  question  of  damages. 

To  flow  the  land  owned  in  common  by  one  tenant  in  common 
operates  as  an  absolute  exclusion  of  the  co-tenant,  pro  tanlo^ 
from  the  beneficial  use  of  the  conunon  estate  for  which  he  would 
have  been  entitled  to  a  remedy  at  common  law.  In  all  cases, 
where  applicable,  the  proceeding  by  complaint  has  been  sub- 
stituted by  the  legislature  of  this  state  for  an  action  at  com- 
mon law.  No  practical  difficulties  being  perceived  in  the  way 
of  maintaining  this  process,  we  think  it  cannot  be  defeated  by 
technical  objections. 

As  the  case  may  be  again  presented  to  a  jury,  it  may  not  be 
improper  to  make  a  suggestion  in  relation  to  the  deed  from 
Page  to  Emerson,  under  which  the  defendant  holds.  That 
deed  conveys  one  undivided  half  of  the  land  upon  which  the 
defendant's  dam  is  now  located,  with  all  the  **  privileges  and 
appurtenances  thereunto  belonging."  Whether  there  was  then, 
upon  the  land  conveyed,  a  mill  privilege  and  dam  by  which  the 
land  now  owned  by  complainant  was  flowed,  the  evidence  does 
not  disclose.  If  such  was  the  case,  then  the  whole  right  to  flow 
would  seem  to  have  been  in  Emerson  at  the  time  he  conveyed 
to  EUdns,  and  to  have  passed  by  that  deed  to  EUdns,  and  through 
him  to  the  defendant. 

As  the  case  appears  by  the  report,  we  are  satisfied  it  was  pre- 
sented to  the  jury  under  an  erroneous  view  of  the  law,  and  that 
a  new  trial  should  be  had. 

Exceptions  sustained. 

Verdict  set  aside.and  new  trial  granted. 

Tenket,  J.,  being  unable  to  attend  at  the  argument  of  the 
cause,  took  no  part  in  the  decision. 


TxNAirr  IN  Common  hat  Maintain  Action  on  Gabi  againtt  his  oo-teD 
ant  for  flowing  the  land  owned  in  common  by  meuui  of  a  dam  upon  other 
land,  for  such  act  tortiooaly  deprives  the  former  of  the  nae  of  the  property, 
and  ie  in  the  nature  of  the  destmotion  of  the  nae  for  which  it  was  intendedi 
Odiome  v,  Lyfard^  32  Am.  Dec.  387;  Jonea  v.  WeatheTtheB^  51  Id.  653, 

Onb  Tenant  in  Common,  Who  has  been  Ousted  bt  hib  Co-tenant, 
maF  maintain  ejectment:  CnivenUg  r.  Reynold*^  28  Anu  Deo.  234;  Tkomm 
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r.  Oarvan^  25  Id.  708;  MeJfahan  r.  McMaham^  58  U.  481;  if  one  ienuit  la 
common  deitroji  penon«l  property  owned  in  common,  troTcr  lies  by  the 
injured  octenent:  Lowe  r,  MUler,  46  Id.  188;  HaU  v.  Page,  48  Id.  235;  8€u^ 
bam  y.  MarriU,  40  Id.  701;  Weleh  v.  Clark,  36  Id.  368;  Ouyther  y.  Petmokn, 
45  Id.  409;  if  one  co-tenant  aells  the  entire  property,  an  action  will  lie  against 
him:  Warren r.  AOer,  44 Id.  406;  HaU ▼.  Page,  48 Id.  235;  Sanborn ▼.  M<nriU, 
40  Id.  701;  nor  can  one  tenant  in  common  convey  any  part  of  the  oommoii 
property  by  metes  and  bounds:  8mUh  y.  Beneon,  31  Id.  614;  Demnimm  t. 
Ibder,  34  Id.  429;  and  the  cases  cited  in  the  notes  to  all  of  the  cases  dted 
above. 

In  Fbekhan  ok  OoTxirANor  and  Partition,  Sia  249»  the  principal  case 
is  cited,  and  its  doctrine  as  to  the  flowing  of  common  lands  hy  one  oo-tanant 
discussed,  and  similar  oases  cited. 


GuBTS  V.  Guam. 

I4fi  Minn.  M.] 

RCT.1AS1  BT  Hub  Appasint  of  vm  Ehtats  in  Bzpiotanot,  with  a  oove- 
nant  of  non-claim,  made  f  sirly  and  with  consent  of  hla  anosstor,  pte* 
dndes  the  releasor  from  afterward  setting  np  a  claim  to  any  part  of  hli 
ancestor's  estate,  either  as  heir  or  devisee. 

PxTiTioH  for  partition.    The  opinion  states  the  case. 

J,  Oodfrey,  for  the  petitioner. 

Knowles  and  BriggB^  for  the  respondents. 

By  Court,  Biob,  J.  Jacob  Ourtis,  sen.,  on  the  tweniy-eighth 
day  of  March,  1848,  being  the  father  of  six  children  then  living, 
disposed  of  all  his  estate,  real  and  personal,  by  will.  He  devised 
all  his  personal  estate,  and  one  undivided  half  of  all  his  real  es- 
tate, to  Jacob  Curtis,  jun.,  with  whom  he  appears  to  have  lived. 
The  other  half  of  his  real  estate  he  devised  in  equal  proportions 
to  his  five  remaining  children,  viz.,  John,  Jeremiah,  Thomas  B., 
Sarah,  and  Eliza.  * 

On  the  twelfth  day  of  August,  1848,  John  Curtis,  the  petitioner 
and  one  of  the  five  children  above  named,  in  consideration  of 
two  hundred  dollars  paid  by  Jacob  Curtis,  jun.,  conveyed  by 
deed  of  quitclaim  "all  the  estate,  right,  title,  interest,  claim, 
and  demand  ^rhatsoever,  both  at  law  and  in  equity,  which  the 
said  John  Ourtis  now  has,  or  hereafter  can  have,  either  by  will, 
or  descent,  or  otherwise,  in,  to,  or  out  of  all  and  singular  the 
lands,  tenements,  hereditaments  of  my  father,  Jacob  Curtis,  sen., 
of  said  Hampden."  This  deed  contains  a  full  covenant  of  non- 
claim  on  the  part  of  the  grantor,  his  heirs  and  assigns;  and  upon 
the  deed  is  the  f  ollowiiu?  memorandum  signed  by  Jacob 
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sen.,  and  witnessed,  to  wit:  "  I,  Jacob  Curtis,  sen.,  give  my 
sent  and  approval  to  the  above  deed."    The-deed  was  entered  of 
record  August  31, 1848. 

Thomas  B.  Curtis,  one  of  the  legatees  above  named,  deceased 
in  August,  1852,  leaving  no  issue.  The  testator  died  in  Septem- 
ber, 1852,  and  his  will  was  duly  proved  and  allowed  in  probate 
court. 

By  the  decease  of  Thomas  B.  without  issue,  before  the  death 
of  his  father,  the  testator,  his  legacy,  being  equal  to  one-tenth 
part  of  the  real  estate  of  the  testator,  lapsed,  and  there  being  no 
residuary  clause  in  the  will,  was  undisposed  of  thereby,  and  con- 
sequently, on  the  decease  of  the  testator,  descended,  imder  our 
statute  of  distribution,  in  equal  proportions  to  all  the-children 
of  the  testator  then  living,  including  Jacob,  jim. 

The  rights  of  the  petitioner  at  that  time,  independent  of  hia 
deed  above  referred  to,  would  stand  thus:  he  took  as  legatee 
under  the  will  one-tenth  part  of  the  real  estate  of  the  testator, 
or  five  fiftieths.  He  inherited,  as  heir  at  law,  one  fifth  of  the 
lapsed  legacy  of  Thomas  B.,  which  was  undisposed  of  by  the 
will,  which  was  one  fifth  of  one  tenth,  or  one  fiftieth,  making 
his  entire  interest  six  fiftieths  of  all  the  real  estate  of  the  tes- 
tator. 

Such  would  be  his  rights  in  the  estate  were  it  not  for  his 
deed,  by  which  it  is  contended  he  ha^  divested  himself  of  all 
his  interest  therein,  both  as  legatee  and  heir. 

It  is  laid  down  by  Lord  Coke,  Co.  Lit.  265  a,  when  a  son  re* 
leases  in  the  life  of  his  father,  the  release  is  void,  because  he 
hath  no  right  at  all  at  the  time  of  the  release  made,  but  all  the 
right  was  at  that  time  in  the  father;  but  after  the  decease  of  the 
father,  the  son  shall  enter  into  the  land  against  his  own  release. 
But  if  there  be  a  warranty  annexed  to  the  release,  then  the  son 
shall  be  bound,  for  albeit  the  release  cannot  bar  the  right  for 
the  cause  aforesaid,  yet  the  warranty  may  rebut  and  bar  him  and 
his  heirs  of  a  future  right  which  was  not  in  him  at  that  time; 
and  the  reason  wherefore  the  warranty  shall  bar  the  future  right 
is  for  avoiding  circuity  of  action,  which  is  not  favored  in  law. 

There  are  two  reasons  why  sales  of  expectant  estates  by  heirs 
should  be  discountenanced:  one,  that  it  opens  the  door  to  taking 
undue  advantage  of  an  heir  in  distressed  and  necessitous  cir- 
cumstances; the  other  is  founded  on  public  policy,  in  order  to 
prevent  an  heir  from  shaking  off  his  father's  authority,  and 
feeding  his  extravagance  by  disposing  of  the  family  estate :  Sugd 
on  Vend.  870. 
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It  was  decided  in  BoynJUm  y.  Hvhbardy  7  Mass.  112,  that  a 
contract  made  by  an  heir  to  conyey,  on  the  death  of  his  ances- 
tor, a  certain  nndiTided  part  of  what  shall  come  to  the  heir  by 
descent,  distribution,  or  deyise,  is  a  fraud  upon  the  ancestor, 
productive  of  public  mischief,  and  void  as  well  at  law  as  in 
^uity. 

The  doctrines  of  this  case,  in  the  broad  terms  in  which  they 
are  laid  down  by  the  learned  judge  who  delivered  the  opinion 
of  the  court,  cannot,  it  is  believed,  be  sustained  by  authority, 
but  must  be  received  with  qualifications. 

In  FUch  V.  Fiich,  8  Pick.  480,  it  was  held  that  a  covenant  by 
:an  heir  expectant  that  he  will  convey  the  estate  which  shall 
•come  to  him  by  descent  or  otherwise  is  valid,  if  made  with  the 
•consent  of  the  ancestor,  and  for  a  sufficient  consideration,  and 
without  advantage  being  taken  of  the  covenantor. 

In  TmU  V.  Eastman,  3  Met.  121  [37  Am.  Dec.  126],  it  was  de- 
cided that  a  release  by  an  heir  apparent,  of  his  estate  in  expect- 
ancy, with  a  covenant  of  non-claim,  is,  if  made  fairly,  and  with 
the  consent  of  the  ancestor,  a  bar  to  the  releasor's  claim  thereto 
by  descent  or  devise  after  his  ancestor's  death. 
'  Such  is  also  the  rule  in  equity.  The  whole  doctrine  of  courts 
of  equity  with  respect  to  expectant  heirs  and  reversioners,  and 
others  in  like  predicament,  assumes  that  one  party  is  defense- 
less, and  exposed  to  the  demands  of  the  other  under  the  pres- 
isure  of  necessity.  It  assumes,  also,  that  there  is  a  direct  or 
implied  fraud  upon  the  parent  or  other  ancestor,  who  from 
ignorance  of  the  transaction  is  misled  into  a  false  confidence  in 
the  disposition  of  his  property.  Hence  it  should  seem  that  one 
material  qualification  of  the  doctrine  is  the  existence  of  such 
ignorance.  If,  therefore,  the  transaction  has  been  fully  made 
known,  at  the  time,  to  the  parent  or  other  person  standing  in 
loco  parerUiSy  and  is  not  objected  to  by  him,  the  extraordinary 
protection  generally  afforded  in  cases  of  this  sort  by  courts  of 
•equity  will  be  withdrawn.  A  fortiori  it  will  be  withdrawn  if 
the  transaction  is  expressly  sanctioned  and  adopted  by  such 
parent,  or  person  in  loco  parentis :  King  v.  Hamlet,  2  Myl.  &  K. 
456;  1  Story's  Eq.  Jur.,  sec.  339. 

In  the  case  at  bar,  the  testator  was  connusant  of  the  whole 
transaction,  and  gave  it  his  express  approval.  There  is  no  sug- 
gestion that  fraud  is  practiced  on  the  part  of  the  grantee,  nor 
that  any  undue  advantage  was  taken  of  the  grantor.  But  on 
the  contrary,  so  far  as  appears,  it  was  a  family  arrangement, 
^4eliberately  and  understandingly  entered  into  by  the  parties,  bj 
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which  the  petitioner  obtained  a  full  equivalent  for  all  the  pro- 
apectiye  rights  which  he  relinquiahed.  To  permit  hiin  now  to 
repudiate  that  arrangement  would  be  .to  enable  him  to  practice 
a  fraud  upon  others,  rather  than  to  relieve  him  from  an  uncon- 
scionable contract. 
Petition  dismissed  with  costs  for  defendants. 

RlfiBAHl  OF  BZFIGOTAirOT  BT  HXIB  AfPASKMT,  WITH  WaBRAHIT,  pMMS  wH 

Ml  eitate,  so  aa  to  bar  him  from  afterward  aetting  up  claim  to  any  part  of  hia 
aaoeator'a  eatato:  See  Trull  t.  Eattmanj  87  Am.  Deo.  120,  and  note  128-130; 
JMd  y.  Mt^or  qfNew  Yorkt  67  Id.  435,  and  note  440.  The  principal  oaae  li 
dted  to  thia  point  in  Susi  t.  Alpaugh,  118  Maaa.  870. 


Penobscot  Railboad  Go.  v.  Dummeb. 

[40  HAUn.  173.] 

WuniK  Promise  to  Takx  Cbktain  Kuicbbr  of  Sharbs  ov  Stock  in  a  ooi^ 
poration  which  it  ia  propoeed  to  organize  beoomea  a  valid  and  binding 
contract  by  the  aubeequent  organiaation  of  the  corporation,  and  iti 
acceptance  of  the  anbacription. 

Bhares  in  Corporation  cannot  eb  Legally  AHsmaEP  before  the  number  of 
aharea  required  by  ita  charter  haa  been  taken. 

Bboords  of  Corporation  are  Competent  and  Sufficient  Evidence,  whera 
no  proof  ia  introduced  to  destroy  their  effect,  to  ahow  who  are  ito  oor- 
poratora,  and  whether  or  not  the  required  number  of  aiiarea  of  ite  atock, 
provided  by  ite  charter,  haa  been  aubacribed. 

Where  Subscription  ior  Stock  Stipulates  that  ''Assessments  shaia 
not  Exceed  Five  Dollars  on  each  share  at  one  time,"  aeveral  aaaaaa- 
mente  may  be  voted  at  the  same  time,  provided  that  no  greater  anm  than 
five  dolbuv  on  each  ahare  be  made  payable  at  one  time. 

Plu>visioN  that  Sevbntt-fivb  per  Cent  of  Cost  of  Railroad  shall  be 
Subscribed  by  responaible  persona  before  it  can  commence  to  oonatmol 
ito  road  will  not  invalidate  aaseaamente  on  atock  aubacribed  becaoae  aome 
of  the  aubacriptiona  neceaaary  to  make  up  that  amount  tun  out  to  be 
worthlesa,  if  anch  aubacriptiona  were  obteined  in  good  faith. 

Ko  Demand  for  Payment  of  Assessment  need  be  Made  other  than  the 
giving  of  the  notice  required  by  the  by-lawa  of  the  corporation,  in  ordar 
to  maintain  an  action  therefor. 

Assumpsit.    The  opinion  states  the  case. 

/.  Washbumfjun,^  and  JRowe  and  BarileU,  for  the  plaitifeifBi, 

E.  Kent  and  J.  H,  HilHard^  for  the  defendant. 

By  Oourt,  Shsflet,  C.  J.  This  suit  has  been  commenced  to 
recover  the  amount  of  sereral  assessments  made  on  five  sharet 
of  the  capital  stock  of  the  coxporation.     The  general  issne 
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having  been  pleaded^  the  existence  of  the  corporation,  with 
capacity  to  sue,  is  thereby  admitted. 

The  defendant  subscribed  for  five  shares  in  the  month  of 
Mfurch,  1851.  The  corporation  was  not  organized  until  the  fol- 
lowing month  of  May.  The  subscribers  for  the  stock  agreed  to 
take  and  fill  the  number  of  shares  set  against  their  names  in  the 
capital  stock  of  the  Penobscot  Bailroad  Company,  upon  certain 
conditions.  Several  objections  are  made  to  the  maintenance  of 
the  action. 

1.  The  first  is,  that  there  being  no  such  corporation  existing 
when  the  agreement  was  made,  there  is  no  binding  contract. 

It  amounted  to  a  written  proposal  to  take  so  many  shares,  and 
when  the  corporation  had  been  organized  and  had  accepted  that 
proposal,  a  valid  contract  was  made.  When  the  corporation 
was  organized,  the  shares  subscribed  for  were  recognized  as 
shares  of  its  stock,  and  the  subscribers  therefor  as  corporators. 
This  was  sufficient  to  complete  the  contract:  Kennebec  db  P.  R. 
B.  Co.  V.  Palmer,  34  Me.  866;  Thompson  v.  Page,  1  Met.  565. 

2.  The  second  objection  is,  that  tiie  capital  required  by  the 
charter  was  not  obtained;  and  that  no  legal  assessments  could 
therefore  be  made.    This  is  a  valid  objection,  if  sustained. 

The  additional  act,  approved  on  August  21,  1850,  required 
that  the  capital  should  consist  of  not  less  than  one  thousand 
nor  more  than  six  thousand  shares.  At  the  meeting  for  organ- 
ization, a  committee  appointed  for  that  purpose  reported  that 
twelve  hundred  and  ten  shares  had  been  subscribed  for,  stating 
the  names  of  the  subscribers  and  the  number  of  shares  which 
each  had  agreed  to  take.  That  report  was  accepted  by  the  cor- 
poration, and  those  persons  were  thereby  recognized  as  corpo- 
rators and  shareholders.  The  defendant  and  most  of  the  others 
appear  to  have  been  present  and  to  have  acted  as  stockholders. 

It  is  still  insisted  that  one  thousand  shares  had  not  been 
taken,  because  it  appears  that  the  subscriptions  made  for  Samuel 
Dakin  and  for  the  town  of  Orono  were  not  binding.  The  sub- 
scription for  Dakin  appears  to  have  been  made  by  Gideon  Mayo. 
The  corporation  appears  to  have  regarded  the  subscription  as 
made  by  Dakin,  and  to  have  chosen  him  as  one  of  its  directors, 
to  whidi  office  he  was  not  eligible,  unless  he  was  a  stockholder. 
He  appears  to  have  accepted  the  trust,  and  to  have  acted  in  that 
capacity,  and  he  does  not  appear  to  have  denied  at  any  time  the 
authority  of  Mayo  to  subscribe  for  him.  This  would  seem  to  be 
a  sufficient  recognition  of  the  validity  of  that  subscription  bj 
both  of  the  parties. 
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The-Bubscription  for  the  town  of  Orono  appears  to  have  been 
made  by  certain  persons  assuming  to  have  authorily  to  make  iL 
The  shares  ihtis  subscribed  for  appear  to  have  been  paid  for  in 
part  by  money  of  the  town.  There  is  no  proof  that  the  sab- 
scription  was  not  made  by  those  duly  authorized  to  make  it. 
The  corporation  has  accepted,  as  before  stated,  that  subscript 
iion  as  valid,  and  has  received  payment  in  part  for  those  shazes. 

When  a  corporation  has  proceeded  regularly  to  ascertain  its 
<;orporators  and  the  owners  of  shares  in  its  capital,  and  has  en- 
tered them  in  its  records,  all  parties  become  thereby  prima/acie 
entitled  to  the  rights  thus  secured  to  them.  The  records  arc 
competent  and  sufficient  evidence  of  them,  unless  proof  be  in- 
troduced to  destroy  their  effect. 

3.  The  third  objection  is,  that  the  assessments  were  not  legally 
made.  One  reason  assigned  is,  that  Dakin,  not  being  a  stock- 
holder, could  not  be  legally  chosen  a  director.  Its  insufficiency 
has  been  already  noticed.  Another  reason  assigned  is,  that 
several  of  the  assessments  were  made  at  the  same  time.  The 
subscription  was  made  in  terms,  requiring  that  "assessments 
shall  not  exceed  five  dollars  on  each  share  at  one  time." 

It  might  have  been  an  important  consideration  to  have  no 
greater  sum  payable  and  called  for  at  one  time.  The  time  when 
those  assessments  should  be  voted  could  be  of  little,  if  of  any, 
importance.  The  design  appearing  to  have  been  to  protect  the 
shareholders  from  the  payment  of  more  than  five  dollars  on  each 
share  at  one  time,  the  language  should  be  so  interpreted  as  to 
secure  to  them  the  benefits  intended,  without  otherwise  embar- 
rassing the  movements  of  the  company. 

4.  Another  objection  is,  that  the  corporation  has  not  in  its 
acts  conformed  to  the  terms  of  the  subscription,  and  to  the  pre- 
visions of  the  third  section  of  the  act  of  1850.  The  provision 
is:  "  Said  company  shall  not  engage  in  nor  commence  the  con* 
struction  of  any  section  or  sections  of  said  railway  until  seventy- 
five  per  centum  of  the  estimated  cost  of  said  section  or  sections 
shall  have  been  subscribed  for  by  responsible  persons." 

The  intention  would  seem  to  have  been  to  allow  the  company 
to  proceed,  for  certain  purposes,  with  the  capital  to  be  received 
for  one  thousand  shares,  but  to  prohibit  it  to  commence  the 
construction  of  any  section  of  the  road  unless  a  subscriptioii 
phould  be  obtained  from  responsible  persons  for  three  fourths 
of  the  estimated  expenses,  for  the  purpose  of  preventing  a  waste 
of  capital  upon  the  whole  line  of  the  road,  when  it  might  never 
be  able  to  complete  it.    A  laige  amount  appears  to  have  been 
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4nib6cribed  for  H.  0.  Seymour  by  Hervey  Naah  befote  fhe  oon- 
4iitraoiion  of  the  road  was  commenoed.  Nash  testifies  that  Sey« 
mour  "  told  him  a  month  before  he  subscribed  that  he  had  agreed 
to  subscribe  for  stock  to  the  amount  of  one  hundred  and  sevenly 
thousand  dollars,  and  that  he  told  him  to  subscribe  for  him,  and 
he  did  soiandthathe considered  him  responsible  for  thatamount." 

It  is  however  insisted  that  he  and  another  person  were  not 
Tesponsible  for  the  amount  by  them  subscribed. 

If  the  company  obtained  subscriptions  to  the  amount  required 
in  good  faith,  from  persona  apparently  able  to  pay  or  to  pre- 
ssure others  to  pay  for  the  shares,  it  could  not  have  been  the  in- 
tention to  render  its  proceedings  illegal  and  void,  if  thoss  sub- 
scriptions should  finally  prove  to  be  of  little  value.  That  would 
have  exhibited  an  intention  to  impute  crime  to  misfortane.  It 
is  upon  the  apparent  condition  of  men  and  things  that  business 
must  be  transacted  by  corporations  as  well  as  by  individuals, 
while  success  may  depend  much  upon  the  care  exercised  to  as- 
<sertain  their  true  condition.  The  testimony  does  not  show  that 
the  company  did  not  act  in  good  faith  in  receiving  those  sub- 
scriptions, or  that  it  had  not  at  that  time  reason  to  oondude  that 
payment  would  be  made  for  those  shares,  although  the  death  of 
Seymour  and  the  insolvency  of  his  estate  may  lead  to  the  con* 
elusion  that  he  was  not  at  that  time  a  responsible  person  for 
that  amount. 

The  provision  of  the  statute  imposing  this  obligation  upon 
the  company  does  not  appear  to  have  been  intended  to  prevent 
assessments  upon  the  shares.  Money  might  have  been  necessary 
for  other  purposes. 

5.  Another  objection  is,  that  no  demand  for  payment  of  the 
msesHmentfl  was  made  before  the  suit  was  commenoed. 

The  fifth  section  of  the  statute  requires  that  notice  should  be 
^ven ' '  as  shall  be  prescribed  by  the  by-laws  of  said  corporation/' 

The  twelfth  by-law  prescribes  the  manner  in  which  it  should 
be  given. 

The  treasurer  api^ears  to  have  given  the  notices  required.  No 
s>ther  demand  was  neoessazy. 

Defendant  defaulted. 

SuBscRirrioN  to  Stock  or  Cobpoiutioh  Biooias  Bnmnro  Oonnuor 
en  aooeptenoe  by  the  oorpontion;  See  PMpp$  v.  /ones,  08  Am.  Deo.  706,  sod 
•ote  cdlkwting  other  ceeee  713;  OaU  v.  Swaim,  60  Id.  311,  and  note  318. 

BjKxyBDS  or  OoBFosATioir  1C1.T  BE  IxraoDUOD  ur  AofiONs  as  Sua- 
soaiFTiONS  to  proveite  oorporate  ezi^teaoe:  ffmakm  v.  OmekmaH  efe.  JL  Bm 
Co.,  16  Ind.  282,  citing  the  prindpel  cue. 
Am.  Dio.  Vol.  LXm— 42 
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SxTBaOBIBBB  TO  SZOOK  IV    CoSFOBATIOir   CANNOT   BB    AflBMSED   UntQ  ths 

Bumber  of  ■hares  required  by  the  charter  ie  tabsoribed:  Penob^ooi  A  Ktmn^ 
hee  R.  R.  Co.  r.  WkiUier^  12  Ony,  250,  dting  the  principal  ceae. 

Tax  PRINCIPAL  CABB  18  ciTBD  In  Wight  V.  SptingJUld  amd  New  Lomiom 
R,  R,  Co.9  117  Mam.  227i  where  the  ooart  say  that  the  language  in  the  prin- 
oipal  oaae,  relative  to  whether  a  person  not  a  stockholder  In  a  oorporaticA 
aaaj  be  a  direetor,  was  not  necessary  to  the  deoi8loin«  and  tharefore  is  no* 
Bstiiorlty. 


Savage  v.  Banoob. 

[40  ICinn,  176  J 

Tofwx  n  LiABLB  IN  Dakaqbs  pob  Injubibb  Subtainbd  bt  Tbatblbbs 
using  <Mrdinary  csre  in  driving  on  a  public  highway,  which  such  town  ia 
bound  to  keep  In  repair,  when,  by  reason  of  snow-drifts,  the  part  of  the 
highway  prepared  for  travel  becomes  impassable,  and  a  passage-way  out- 
side and  over  the  gutter  of  the  road  is  used  instead,  by  resson  whereof  the 
injury  occurs. 

VoncB  OP  DxpxoT  in  Highway  is  Nbcessabt  to  Cbabob  Town  thbbb- 
W1TH,  but  actual  notice  is  not  absolutely  necessary,  as  towns  are  bound 
to  notice  open  and  visible  defects  which  could  be  prevented  by  oommoa 
and  ordinary  diligence;  and  a  thaw  or  rain  occurring  prior  to  an  accident 
on  a  hi^way,  rendered  impassable  by  snow-drifts,  Is  sufficient  notice  to 
the  town  that  such  highway  is  unsafe. 

Oabb  for  damages  for  injury  to  plaintiff^  oanaed  by  defeotin  a 
highway  which  defendant  was  bound  to  keep  in  repair.  Tbe 
opinion  states  the  facts. 

Knovoles  and  Briggs,  for  the  plaintiifa. 

A.  Sanborn,  for  the  defendants. 

By  Court,  Tenkbt,  J.  The  plaintifb  seek  compensation  for 
an  injxuy  alleged  to  have  been  received  by  the  female  phuntifl 
in  January,  1854,  by  the  upsetting  of  a  stage-sleigh  upon  a 
public  highway  which  it  is  admitted  the  dfy  of  Bangor  is 
bound  to  keep  in  repair. 

It  appears  that  for  the  distance  of  about  thirty-five  rods  the 
part  of  the  highway  which  had  been  prepared  for  the  travel 
when  not  covered  with  snow  was  impeded  with  deep  drifts  for 
some  time  previous,  without  any  attempt  to  make  a  path  through 
them;  and  that  the  way  for  the  passage  of  carriages  had  been 
broken  out  near  the  fence  which  bounded  the  road,  over  wood- 
piles and  bob-sleds,  and  wub  the  only  one  which  could  be  used. 
The  day  before  the  accident  it  rained,  and  the  snow  melted. 
The  place  where  the  sleigh  ups^t  was  where  this  way  turned  to 
go  into  the  center  of  the  road,  at  which  there  was  a  pool  of 
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water,  and  it  ivas  in^Bsible  to  detenmne  whether  the  passage 
was  safe  or  not.  The  ice  over  the  ditch,  which  had  formerly 
been  sufficientlj  strong  to  bear  the  coach,  had  been  so  affected 
by  the  thaw  that  the  ronners  of  the  sleigh  broke  through  and 
fell  into  the  water  about  two  feet.  The  sleigh  ¥ra»  upset,  and 
the  female  plaintiff,  who  was  sitting  upon  the  box  with  the 
driver,  was  thrown  into  the  water,  and  the  sleigh  rested  upon 
her  person,  until  she  was  extricated.  Evidence  was  introduced 
on  both  sides  touching  the  extent  of  the  injury  received. 

It  is  objected  to  the  maintenance  of  the  action,  that  the  acci* 
dent  occurred  on  a  passage-way  which  was  not  that  which  had 
been  prepared  for  the  travel  when  the  whole  was  free  from  ob- 
struction by  snow-drifts,  and  the  case  of  Johnson  v.  Whiiefleld, 
18  Me.  286  [86  Am.  Deo.  721],  is  relied  upon  in  support  of  the 
objection.  It  was  therein  decided  that  "while  the  town  has 
done  its  duty  when  it  has  prepared  a  pathway  of  suitable 
width,  in  such  a  manner  that  it  can  be  conveniently  and  safely 
traveled  with  teams  and  carriages,  as  required  by  the  statute, 
the  citizens  are  not  thereby  deprived  of  the  right  to  travel  over 
the  whole  width  of  the  way  as  laid  out.*' 

The  case  cited  is  in  no  sense  analogous  to  the  one  before  us. 
Here  the  city  had  omitted  entirely  to  prepare  such  a  pathway  at 
the  time  of  the  accident.  The  traveler  was  obliged  to  abandon 
his  intention  of  passing  over  the  road,  attempt  to  break  through 
the  drifts,  which  had  long  been  unbroken,  or  pass  over  the  only 
way  prepared  for  use,  which  was  then  unsafe  and  inconvenient. 

It  would  be  unreasonable,  and  by  no  means  in  accordance 
with  the  provisions  of  the  law,  that  the  city  should  be  exoner- 
ated from  liability  on  account  of  an  accident  which  was  caused 
by  a  defective  passage-way,  near  the  exterior  limits  of  the  road, 
wholly  or  partially  over  the  gutter,  when  the  traveled  portion, 
wrought  into  a  road,  was  at  the  time  impassable  because  at  a 
different  season  of  the  year,  before  it  was  all  which  the  statute 
required,  and  the  passage-way  upon  which  the  injury  was  done 
was  the  only  one  where  travelers  could  pass.  Such  a  construo- 
tion  would  require  that  when  the  ground  is  covered  with  snow 
every  traveler  must  know  the  precise  spot  where  the  road  was 
prepared  for  travel  before  the  snow  fell,  and  if  the  only  path 
was  upon  another  part  of  the  highway,  and  that  path  defective, 
he  must  pass  thereon  at  his  own  risk,  or  continue  his  oonrae 
upon  the  wrought  portion,  notwithstanding  the  impedimenta,  or 
terminate  it  altogether. 

It  is  competent  for  the  proper  agents  of  the  town  to  change 
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the  -wrought  portion  of  the  xoad  at  pleasuxe,  and  if  they  flhooll 
■nffer  the  pacrt  formerly  traveled  to  become  niinoos,  and  its  use 
should  be  attended  with  great  peril,  and  should  work  the  road 
for  tcavel  on  a  different  line  within  its  limits,  no  one  would  main* 
tain  that  an  ordinary  defect  in  the  latter  which  caused  an  injury 
would  not  subject  tiie  dty  to  the  liability  of  making  oonipensa- 
tion;  and  whether  the  delect  in  the  part  formerly  prepared 
and  used  is  by  the  removal  of  the  substances  of  which  it  was 
composed  or  by  the  placing  of  obstructions  thereon  would  hava 
no  eflect  to  midce  the  liability  greater  in  one  case  than  in  the 
other;  and  whether  the  obskuotions  were  drifts  of  snow,  or 
other  things,  is  quite  immaterial. 

It  is  denied  by  the  city  of  Bangor  that  it  had  notioe  of  the 
defect,  if  one  existed  in  the  highway,  so  that  it  can  be  chaige- 
aUe.  Notice  is  necessary,  but  actual  notice  is  not  in  all  cases 
required.  If  the  defect  had  existed  for  so  long  a  time  that 
citisens  must  be  presumed  to  have  known  its  existence,  that 
notice  is  sufficient.  Open  and  visible  defects,  such  as  could  be 
prevented  by  common  and  ordinary  diligence,  towns  and  citiea 
are  by  law  bound  to  notice  and  guard  against:  LobdeU  v.  Bihalh 
HanUo/Nmo  Bedford,  1  Mass.  153. 

In  this  case  the  city  is  supposed  to  have  known  by  its  offi- 
cers that  the  travded  way  at  the  time  of  the  accident  was  on  a 
part  of  the  highway  which  must  be  disturbed  materially  by  the 
toelting  of  the  snow;  that  water  would  probably  settle  into  the 
gutter,  under  the  ice,  which,  by  those  means  and  others  which 
vrould  produce  material  changes  in  this  passage  during  a  thaw, 
would  naturally  render  it  more  unsafe  and  inconvenient  than 
before.  The  rain  and  the  warm  -weather  had  continued  so  long 
a  time  before  this  accident  that  the  officers  of  the  city  mu6l 
have  been  admonished  that  this  portion  of  the  road  would  re- 
quire attention,  and  they  were  bound  to  put  it  in  a  condition 
less  perilous  than  that  in  which  it  was  found. 

It  is  necessary  that  the  plaintiffs  should  show  that  there  was 
the  exercise  of  ordinary  care  on  the  part  of  the  plaintiff  injured, 
and  in  the  manner  in  which  she  was  carried  in  the  sleigh  in  the 
charge  of  the  driver.  The  latter  was  a  witness  without  objeo* 
tion.  The  manner  in  which  he  drove  his  horses  was  such  that 
it  would  seem  that  no  blame  could  be  imputable  to  him  in  that 
reiq>ect.  The  horses  were  entirely  under  his  control,  so  far  as 
the  evidence  shows  the  facts.  No  want  of  care  appears  touch* 
ing  the  selection  of  the  particular  place  on  which  he  drove  thran. 
The  driver  says  in  his  testimony  that  it  was  impoasiUe  to  tell 
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whetiher  it  -was  safe  going  over  the  pool  of  water  or  nob  By 
{his  it  is  understood  that  the  condition  of  the  road  was  on- 
nsual;  that  a  part  was  covered  with  water;  but  no  means  were 
presented  by  which  he  could  determine  the  effioct  which  the 
water  had  produced;  the  safety  could  not  be  detennined  witti 
certainty  by  a  traveler  without  experiment.  It  does  not  appear 
that  he  was  wanting  in  ordinary  care. 

From  the  whole  evidence  in  the  case,  it  is  believed  that  the 
pkdntifiis  are  entitled  to  recover  the  damages  which  have  been 
sustained. 

It  is  not  clearly  proved  that  any  bndsea  or  injuzy.  npoo  par> 
ticular  parts  of  tiie  person  of  the  female,  were  inflicted.  That 
she  was  thrown  into  the  water  and  was  exposed  to  danger  is 
fully  shown.  The  state  of  her  health  before  and  afterwards^ 
from  the  whole  evidence,  is  left  quite  indefinite  and  uncertain. 
But  it  appears  that  generally  she  suffered  in  this  respect  more 
subsequent  to  the  accident  than  previously.  How  far  this  was 
the  result  of  the  injxuy  for  which  the  cily  is  accountable,  or  the 
fruit  of  the  exposure,  while  in  her  wet  clothes,  during  a  ride  of 
considerable  distance,  it  is  difficult  to  determine  with  certainty. 

According  to  the  agreement  of  the  parties,  a  default  must  be 
entered  and  damages  awarded  for  the  sum  of  one  hundred  and 
fifty  dollars. 

ArauBfOH,  J.y  living  in  the  defendant  town,  took  no  part  im 
the  opinion. 

Town  is  Bovbd  to  Kxkp  Hiohwat  ur  iim^AT^  and  for  naglMt  k  Ikhlt 
in  damagM  to  penon  injured  thereby:  See  Htttmm  ▼.  Mayor qfKew  ToHt^  fit 
Am.  Deo.  628,  and  note  collecting  other  caaes  628.  On  this  point  tho  pria- 
oipal  caae  ia  dted  in  Imdkmapolia  v.  Goaton,  68  Ind.  282.  Town  ia  bound  «a 
ranoTO  obatmotion  of  anov-drifta  for  nae  of  vlieeled  oaniagea:  Sao  JhtUm 
V.  Weartt  43  Am.  Dec  600. 

Thb  PBiROiTAL  QASS  18  DI8IIN0UISHXD  In  Orttn  V.  Toum  qf  Bridge  Onek^ 
88  Wia.  400^  where  the  caao  waa  one  of  iojaxy  to  a  bridge  not  pact  el  a  higii* 
way,  and  the  oonrt  held  that  the  town  waa  not  UaUa. 


Whidden  t;*  Shdelyb. 

TiML  ov  ABATMumn  mat  bs  OaneonEn  to  ov  OaaiRAL  DuRman^  b» 
oaaw  daleotiva  in  not  being  verified  by  affidavit  wImq  of  facta  noi  afpavi 
ant  of  record,  or  for  not  being  aeaaonably  filed,  or  for  not  baing  oatitM 
of  the  term  when  the  writ  and  declaration  waa  entered. 

X^W  OV  FOBXZOH  CO0NTST  18  FaCT  TO  BB  PBOTBD. 


662  Whidden  u  Seelts.  [ 

CoMT&AOia  AKD  Dbkds  Mads  IN  FoRBiON  Ck>n2iTBT  mii8t»  ill  the  abaeiftoe 
of  evidence  of  what  their  legal  effect  wonld  be  in  the  place  in  which 
they  were  ezecnted,  receive  the  same  conatroction  and  have  the  same 
effect  aa  if  they  were  ezecnted  in  the  place  where  the  action  to  enforoe 
them  is  brought. 

I!B0TXR  LI£8  BT  MoBTOAOBB  in  PO8SBSBION  A0AIH8T  StbAKOXB   10&  GCT- 

TINO  Tbebs  upon  the  former's  premises  and  taking  them  away,  the  sev- 
erance constituting  the  trees  personal  property,  and  the  taking  away 
the  asportation  for  which  the  action  lies. 

l^ovxB  IS  Tbansitobt  Action,  and  Lies  job  Convxbsioh  of  personal 
property  in  a  foreign  jarisdiction* 

ImTBUonoNS  on  MATTxaa  Ixmatbbial  to  Hbsub,  thoaj|[h  wnmA  are  of  no 
avail  to  a  party  exoeptmg. 

Tbovxb  for  certain  logs  and  other  property  of  plaintiff  alleged 
to  have  been  converted  by  defendant.  A  plea  in  abatement  was 
filed,  to  which  plaintiff  entered  a  general  demorrer.  On  the 
hearing,  the  plea  was  overruled,  and  defendant  answered,  plead- 
ing the  general  issue.  The  evidence  showed  that  plaintiff  held 
certain  lands  under  a  mortgage  deed  of  warranty,  and  that 
while  so  holding  the  defendant  and  plaintiff  entered  into  an 
agreement  whereby  the  latter  was  to  attend  to  certain  lumber- 
ing business  on  the  said  land,  for  which  he  was  to  receive  a 
fixed  compensation  besides  one  third  of  the  profits  of  the  lum* 
bering  operations,  but  the  plaintiff  was  to  have  full  control  of 
the  property  and  lumber,  to  dispose  of  the  same  to  the  benefit 
of  all  concerned.  There  was  evidence  tending,  to  show  that  at 
some  time  there  had  been  a  grant  of  the  greater  portion  of  the 
mentioned  premises  to  the  defendant.  It  was  proved  that  while 
plaintiff  was  so  holding  possession  of  the  land  under  the  mort- 
gage, defendant  cut  and  took  away  from  such  premises  the  logs 
for  which  this  action  was  brought.  Verdict  for  the  plaintiff. 
Defendant  excepted,  and  also  moved  to  set  aside  the  vevdict 
The  further  facts  are  stated  in  the  opinion. 

J,  Oranger,  for  the  defendant. 

B.  Bradbury  and  O,  B.  Whidden,  for  the  plaintiff. 

By  Court,  Appleton,  J.  The  plea  in  abatement  is  &tally  de- 
fective. It  is  of  facts  not  apparent  of  .record,  and  should  be 
verified  by  affidavit.  It  does  not  appear  to  have  been  seasonably 
filed:  Nicherson  v.  Nicherson,  86  Me.  417.  Nor  does  it  appear 
to  be  entitied  of  the  term  to  which  the  writ  was  returnable. 
Nothing  is  better  settied  than  that  advantage  may  be  taken  of 
these  defects  on  general  demurrer. 

The  law  of  a  foreign  country  is  a  fact  to  be  proved.    Certain 
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deeds  and  contiBots,  ezeoated  in  the  proyince  of  New  Bmnswiek, 
were  received  in  OTidence.  The  rights  of  the  parties  to  this  suit 
depended  upon  the  construction  of,  and  the  effect  to  be  given  to, 
these  deeds  and  contracts.  Neittier  party  saw  fit  to  introduce 
any  evidence  as  to  what,  under  the  facts  proved,  woiQd  be  their 
legal  effect  in  the  place  in  which  they  were  executed.  But  when 
the  law  of  the  place  where  they  were  executed  is  not  shown, 
they  must  receive  the  same  oonstiruction  and  have  the  same  effect 
as  if  they  were  executed  in  the  state  in  which  the  trial  is  had. 
No  evidence  is  furnished  by  the  parties.  The  lex  loci  not  being 
shown,  the  court  cannot  assume  it  variant  from  the  lex  fori.  In 
Legg  v.  Legg^  8  Mass.  99,  the  court  declare  that  they  cannot 
judicially  take  notice  of  the  laws  of  another  state,  and  that  th^ 
woiQd  presume  its  laws  similar  to  their  own.  This  doctrine 
received  the  sanction  of  the  supreme  court  of  New  York  in  EoItmm 
V.  BrcmghUm,  10  Wend.  75,  and  in  Leav&nuHnih  v.  Brockway,  2  Hill 
(N.  T.),  201.  In  Allen  v.  Waisan,  2  Hill  (S.  0.),  819,  the  plaintiff 
sought  to  recover  a  sum  of  money,  as  belonging  to  him,  which 
the  defendants  had  won  at  a  faro-table  in  Gteorgia.  The  defend- 
ants insisted,  that  before  the  plaintiff  could  recover,  he  must 
show  playing  at  faro  to  be  unlawful  by  the  lawof  Georgia.  The 
court,  however,  said:  "  It  is  true,  the  legality  or  the  illegality  of 
any  transaction  must  depend  on  the  law  of  the  state  where  it 
transpires,  but  it  is  incumbent  on  those  who  would  avail  them- 
selves of  it  to  show  what  that  law  is.  In  this  state  [South 
CSarolina]  playing  at  faro  is  unlawful  and  punished  by  fine;  and 
if  we  are  obliged  to  determine  that  question  in  utter  ignorance 
of  what  the  law  of  Georgia  is,  we  must  resolve  it  by  our  own 
role,  for  the  obvious  reason  that  we  have  no  other."  In  Groner 
V.  Hodge,  8  La.  857,  Porter,  J.,  says:  **  We  have  repeatedly  de- 
cided that  the  laws  of  other  states  must  be  proved  by  evidence, 
to  enable  us  to  take  judicial  notice  of  them.  When  they  are  not 
so  proved,  we  must  decide  the  case  by  our  own  law."  Jn  Brown 
V.  Oracey,  2  Dowl.  &  By.  41,  note,  Abbott,  C.  J.,  said  that  '*  if 
the  law  of  Scotland  differed  from  the  law  of  England,  as  to  the 
liability  of  the  defendants,  it  was  for  the  defendant  to  show  it." 
The  court  instructed  the  jxiry  that  the  plaintiff ''  could  not 
recover  for  any  logs  that  had  been  taken  from  the  land  after  he 
had  parted  with  his  tiUe,  or  when  he  was  not  in  possession  of 
the  land."  We  must  presume  that  the  verdict  was  rendered  in 
accordance  with  this  instruction,  and  that  the  logs,  for  the 
value  of  which  the  verdict  ¥ra»  rendered,  were  cut  and  carried 
away,  and  converted  by  the  defendant  to  his  own  use,  while  the 
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phintifr  had  the  HOb  and  poaMflBion  of  ihe  land  npon  wfaiok 
they  were  cut. 

The  case,  as  disoloeed  in  the  endenoe  and  as  found  by  the 
jnxj,  is  of  a  mortgagor  in  possession  against  a  trespasser  npon 
the  mortgaged  premises,  who  has  carried  away  the  logs,  the 
cutting  of  which  constituted  his  trespass.  The  trees  on  the- 
plaintiff's  land,  when  severed  from  the  freehold  and  carried 
away,  became  personal  proper^,  and  his  title  thereto  was  not 
divested  by  the  wrongful  acts  of  the  defendant.  In  IMaon  ▼. 
Bart,  16  Mass.  204,  it  was  held  that  trover  would  lie  for  cutting 
and  carrying  away  com  standing  and  growing.  **  If,''  say  the 
court,  **  the  defendant  was  in  fact  a  trespasser  in  entering  the 
close  and  cutting  down  the  com,  the  property  of  the  com  when 
out  was  in  the  plaintiff,  and  the  taking  it  away  was  a  wrong  for 
which  trover  will  lie."  In  Mather  v.  THniiy  Church,  8  Serg.  & 
IL  509  [8  Am.  Dec.  668],  Duncan,  J.,  says:  <'It  [trover]  does 
not  lie  for  injuries  to  hmd  or  other  real  property,  even  by  a 
severance  from  the  freehold,  unless  there  be  also  an  asporta- 
tion; that  if,  after  the  severance  from  the  freehold,  as  in  the 
case  of  trees  cut  down,  the  property  severed  be  taken  away,  or 
if  coals  dug  from  a  pit  be  afterwards  thrown  out,  this  action 
will  lie  by  tiie  person  having  the  right  and  being  in  the  posses* 
sion,  against  a  mere  intruder  and  trespasser. 

When  there  has  been  a  severance  of  what  belongs  to  the 
freehold  and  an  asportation,  the  action  of  trover  may  be  main- 
tained: 8  Steph.  N.  P.  2665.  The  titie  to  the  property  sev- 
ered remains  unchanged,  and  the  owner  may  regard  it  as 
personal  property  and  maintain  replevin:  Bichardson  v.  York, 
14  Me.  Sa.6.  So  the  tort  being  waived,  if  the  proi)erty  sev- 
ered has  been  sold,  the  action  of  assumpmi  may  be  maintained. 
As  between  mortgagor  and  mortgagee,  the  property  in  timber  cut 
on  the  mortgaged  premises  is  in  the  latter,  and  a  purchaser  from 
the  mortgagor  takes  it  subject  to  the  paramount  rights  of  the 
mortgagee:  Oore  v.  Jenneas^  19  Id.  58.  Much  more,  then,  may 
the  mortgagor  maintain  trover  against  a  mere  intrader  or  wrong- 
doer. 

The  jury  have  found  that  the  plaintiff  was  in  possession  of  the 
mortgH^Bied  premises,  and  that  the  defendant  cut  thereon  the  logs 
in  controversy.  The  logs  having  been  severed  from  the  free- 
hold, and  after  such  severance  being  personal  property,  and 
having  been  carried  away  and  converted  by  the  d^endant  to  his 
own  use,  trover  is  the  fitting  and  appropriate  form  of  action  is 
which  to  recover  the  damages  resulting  from  their  conversion. 
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It  is  a  traaatozj  aotion,  and  may  be  maintaiTied  in  thifl  aUte  for 
a  coBTersion  of  personal  property  in  a  foreign  jurisdiction* 

The  instruction  of  the  court,  that  the  contmot  of  December 
269 1810,  between  the  plaintiff  and  Henry  Seelye  did  not  consti- 
tate  a  copartnership,  is  made  the  subject  of  exception.  It  is 
imTnaterial  whether  the  ruling  of  the  court  on  this  point  was  or 
was  not  correct,  inasmuch  as  if  erroneous,  it  is  not  perceived 
that  it  coiQd  have  operated  injuriously  to  the  defendant. 

This  suit  is  for  logs  cut  on  the  land  of  the  plaintifl,  and  which 
the  defendant  is  proved  to  have  converted  to  his  own  use.  He 
claims  no  rights  through,  and  derives  none  under,  the  alleged 
copartnership.  The  existence  thereof  is  not  a  material  fact,  to 
be  proved  on  the  part  of  the  plaintiff  to  enable  him  to  maintain^ 
nor  on  the  part  of  the  defendant  to  defeat,  the  present  actioiu 

Exceptions  and  motion  overruled. 

Judgment  on  the  verdict. 

FoBKOK  Laws  must  bb  Pbovxd  as  Faoss,  and  will  not  be  JadidaUy 
noticed:  See  PhiUipa  ▼.  Cfregg,  36  Am.  Deo.  108,  and  note  106;  Oi0ea  v. 
A)yie,  82  Id.  148,  and  caaes  in  note  148;  PdUm  y.  Plaiimer^  42  Id.  197;  Kohm 
V.  Remmmnue,  62  Id.  677. 

Tbovbb  b  Maihtawabls  fob  CoTzme  ahd  GABBvnro  awat  Taaaat, 
WBsaz  See  JfeOo^  ▼.  HerheH,  33  Am.  Dea  266;  Wrighi  y.  Ouiar,  86  Id.  108^ 
and  caaea  cited  in  note  115;  Moody  v.  Whitnejf^  61  Am.  Deo.  239.  To  thia 
point  the  principal  caie  is  dted  in  Tf^aon  t.  McOuineoB,  25  Wia.  660,  the 
eonrt  holding  that  when  oat,  treea  become  peraonal  property,  for  the  convex 
rian  of  wliieh  trover  wiU  liOi 

Sbbob  ur  Ikxatsbzal  iMaoniuonoNS  is  not  Gboviid  10a  Rsvxbbals 
See  MePkenom  ▼.  ifcPAaraoii,  53  Am.  Dec  416,  and  note  419;  Nichoimm  v. 
JSfem  Tarh  efc.  B.  S.  Co.^  66  Id.  390.  and  oaaea  cited  in  note  897;  WaUen  v. 
/ordcm,  57  Id.  558. 


Titus  v.  Mobsb. 

[MlCAnn.818.] 

BoMaxm  ov  pABirr  HAvma  Full  Ebowledob  ov  ma  Owb  Biema,  ao  aa 
to  intentionally  permit  others  to  be  deceived  and  mialed  in  relation  to 
them,  will  oondade  him  from  afterwards  intorpoalng  his  claim  to  the 
pr^ndiceof  the  party  thus  deoeived  or  misled. 

SiunieB  ov  Pabtv  Iobobabt  ov  hib  Biohxb  does  not  generally  opwata  to 
hia  prejndioa,  but  if  halndnoe  othen,  equally  ignonuit,  by  hia  active  Inter* 
feranoe^  to  poisoe  a  particolar  coarse,  he  will  be  estopped  to  deny  rights 
aoqnired  thereonder,  on  the  ground  that  when  one  of  several  innocent 
parties  mnst  suffer,  the  loss  should  fall  on  the  one  by  whom  It  was  occa- 
sioned. 

BiiiiiiPfML  non  Bov  QnBAra  vo  Pbbclui>b  Pvbobasbe  of  one  of  twoeoi^ 
tiguous  lots  sold  at  puUio'aootion,  a*  whieh  aab  a  third  psnoB»  at  the 
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inendor^B  reqaeet,  points  oat  the  line  between  two  lotii  to  which  bonndaiy 
no  objection  is  made,  from  claiming  to  the  true  line  of  his  lot  beyond  tbs 
one  thns  pointed  oat,  unless  at  the  time  of  the  sale  he  knew  where  the 
trae  line  of  the  lots  was,  and  the  other  parchaser  wae  indnoed,  and  did 
pnrchase,  in  consequence  of  his  silence,  or  of  some  other  acts  done  by 
him. 
DooTBiNB  OF  Estoppel  in  Pais  DmoirasBife. 

Tbbspabs  quare  clausum.    The  opinion  states  the  case. 

Ruffgles  and  Oould,  for  tbe  exoeptions. 

LoweU  and  Foster  ^  contra. 

By  Court,  Bioe,  J.  This  case  is  presented  on  exceptions,  and 
on  a  motion  for  a  new  trial,  on  the  ground  that  the  verdict  was 
against  the  evidence  and  the  weight  of  the  evidence.  Both  the 
exceptions  and  motion  have  been  elaborately  argued  in  writing. 
There  was  a  large  amount  of  testimony  adduced  at  the  trial,  all 
of  which  has  been  reported.  The  report  is  in  the  main  a  tran- 
script of  the  minutes  of  testimony  taken  by  the  presiding 
judge,  made  by  the  counsel  for  the  defendant. 

The  action  is  trespass  quare  cUnLStan.  The  parties  are  pro- 
prietors of  contiguous  lots,  formerly  known  as  the  John  Newbit 
and  Christopher  Newbit  lots.  The  plaintiff  claimed  title  by 
sundry  mesne  conveyances  from  John  Newbit.  Walter  Bhike, 
deceased,  claimed  title  to  both  lots.  His  administrator,  Blunti 
by  order  of  the  judge  of  probate,  sold  at  public  auotion 
Blake's  title  to  both  lots.  There  was  evidence  tending  to  prove 
that  at  the  sale  Charles  Blake,  a  son  of  the  intestate,  in  the 
presence  of  both  parties,  pointed  out  the  dividing  line  between 
the  two  lots  before  they  were  sold,  and  that  no  objection  was 
made  to  the  line  thus  indicated.  That  line  would  exclude  the 
locus  in  quo  from  the  lot  of  the  plaintiff.  There  was  much  tes- 
timony touching  the  occupation,  by  the  owners  of  the  different 
lots,  of  the  locus  in  quo. 

As  to  the  effect  of  pointing  out  the  dividing  line  between  the 
lots  by  Blake,  the  presiding  judge  instructed  the  jury  '*  that  if 
at  the  time  of  the  sale  by  Blunt,  Blake's  administiator,  Charles 
Blake,  at  the  request  of  said  administrator,  pointed  out  the  line 
between  the  John  and  Christopher  Newbit  lots,  and  if  both  par- 
ties were  present  and  heard  and  understood  the  description,  and 
assented  to  its  correctness,  or  expressed  no  dissent  therefrom, 
and  the  different  fields  were  thereupon  sold  in  conformiigr  with 
the  boundaries  thus  pointed  out,  the  plaintiff  would  be  estopped 
from  claiming  title  to  the  line  then  purchased  by  the  defend- 
ants south  of  the  line  thus  pointed  out  by  Blake." 
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Estoppels  were  not  favored  at  oomznon  laW|  beoaoBe  it  is  said 
they  tended  to  exclude  the  truth. 

Eveiy  estoppel,  says  Lord  Ooke,  because  it  conoludeth  a  man 
to  allege  the  truth,  must  be  certain  to  eveiy  intent,  and  not  be 
taken  by  argument  or  inference:  2  Inst.  362  f. 

Estoppels  in  pais  seem  in  their  common-law  origin  to  have 
arisen  only  in  the  case  of  those  solemn  and  peculiar  acts,  to 
which  the  law  gave  the  power  of  creating  a  right  or  passing  an 
estate,  and  attached  as  much  efficacy  and  importance  as  to  mat- 
ters appearing  by  deed  or  of  record:  2  Smith's  Lead.  Oas.  561. 

The  doctrine  of  estoppels  in  pais  has,  however,  by  recent  de- 
cisions, both  in  courts  of  law  and  equify,  been  subject  to  veiy 
material  modifications,  and  its  principles  given  a  much  broader 
application.  Listead  of  being  deemed  odious,  as  formerly,  it  is 
found  conducive  to  honesly  and  fair  dealing. 

Admissions  which  have  been  acted  upon  by  others  are  con- 
clusive against  the  party  making  them  in  all  cases  between  him 
and  the  person  whose  conduct  he  has  thus  influenced.  It  is  of 
no  importance  whether  they  were  made  in  express  language  to 
the  person  himself,  or  implied  from  the  open  and  general  con- 
duct of  the  party.  For,  in  the  latter  case,  the  implied  dedaxa- 
tion  may  be  considered  as  addressed  to  evexy  one  in  particular 
who  may  have  occasion  to  act  upon  it.  In  such  cases  the  party 
is  estopped,  on  grounds  of  public  policy  and  good  faith,  from 
repudiating  his  own  representations:  1  Greenl.  Ev.,  sec.  207. 

In  Oregg  v.  WeUs,  10  Ad'  &  El.  90,  Lord  Denman  lays  down 
the  rule  thus:  *'A,  party  who  negligently  or  culpably  stands  by 
and  allows  another  to  contract  on  the  faith  and  understanding 
of  a  fact  which  he  can  contradict,  cannot  afterwards  dispute  that 
fact  in  an  action  against  a  person  whom  he  has  himself  assisted 
in  deceiving." 

It  is  believed  that  the  doctrine  above  dted  must  be  received 
with  some  modification  and  limitation. 

In  Starrs  v.  Barker,  6  Johns.  Ch.  167  [10  Am.  Dec.  816],  the 
rule  of  equity  is  thus  stated:  **  Where  one  having  title  acquiesces 
knowingly  and  freely  in  the  disposition  of  his  properfy,  for  a 
valuable  consideration,  by  a  person  pretending  to  title  and  hav- 
ing color  of  title,  he  should  be  bound  by  that  disposition  of  the 
properly;  and  especially  if  he  encouraged  the  parties  to  deal 
with  each  other  in  such  sale  and  purchase.  It  is  deemed  an 
act  of  fraud  for  a  party  cognizant  all  the  time  of  his  own  right 
to  suffer  another  party  to  go  on  under  that  ignoranoe  and 
purchase  the  property,  or  expend  money  iq  making  impiove* 
uents  upon  it." 


668  Trrus  v,  Mobse.  [Maine^ 

To  joBtify  the  application  of  this  prineiple,  it  ia  maftaiial  that 
the  party  should  be  folly  apprised  of  his  rights,  and  should,  by 
his  conduct  or  gross  negligence,  enconrage  or  influence  the 
purchaser;  for  if  he  is  wholly  ignorant  of  his  rights,  or  the  pur- 
chaser knows  them,  or  if  his  act  or  n^ligence  or  silence  do  not 
mislead,  nor  in  any  manner  affect  the  transaction,  there  can  be 
nc  just  inference  of  actual  or  constructiTe  fraud  on  his  part: 
1  Story's  Eq.  Jur.,  sec.  886. 

To  TnainfaJTi  this  equitable  estoppel,  the  party  setting  it  up 
must  be  able  to  show,  by  averment  and  proof,  that  he  has 
been  injured  by  the  deception  and  fraudulent  conduct  of  the 
other  party:  Morris  ▼.  Moore,  11  Humph.  483. 

In  the  WeUartd  Canal  Company  v.  Eaffiatoay,  8  Wend.  483, 
Nelson,  J.,  thus  states  the  rule:  ''As  a  general  rede,  a  party  will  be 
concluded  from  denying  his  own  acts  or  admissions  which  wers 
expressly  designed  to  influence  the  conduct  of  another,  and  did 
BO  influence,  and  when  such  denial  will  operate  to  the  injury  of 
the  latter.'' 

Before  the  party  is  concluded,  it  must  appear:  1.  That  he 
has  made  an  admission  which  is  clearly  inconsistent  with  the 
evidence  he  proposes  to  give,  or  the  title  or  daim  he  proposes 
to  set  up;  2.  That  the  parfy  has  acted  upon  the  admissions; 
8.  That  he  will  be  injured  by  allowing  the  truth  of  the  admis- 
sions to  be  disproved:  Per  Bronson,  J.,  in  Dfissett  t.  OdeU,  S 
TTill  (N.  Y.),  216.  The  same  doctrine  is  affirmed  in  Carpenter  t. 
SHlwea,  12  Barb.  128. 

In  WhUaker  t.  WtOiarM,  20  Oonn.  98,  Storrs,  J.,  remarks: 
*'  The  doctrine  that  one  shall  not  be  permitted  to  retract  lepre* 
sentations  in  which  is  included  conduct  by  which  he  has  induced 
another  to  adopt  a  particular  course  of  action,  supposes,  and  it 
is  to  be  understood  with  the  qualification,  which  is  indeed  a  part 
of  the  principle  itself,  that  the  one  by  whom  such  representa- 
tions were  made  had  a  knowledge  of  his  righto.  The  principle 
which  constitutes  such  representetions  an  estoppel  in  paia  also 
requires  that  the  action  of  the  other  party  took  place  on  the 
strength  of  them." 

In  Copdand  ▼.  Copdand,  28  He.  626,  it  was  held  to  be  well 
settled  at  law,  as  well  as  in  equity,  that  irbea  one  by  his  words 
or  conduct  willfully  causes  another  to  beliere  the  existence  of  a 
certain  state  of  things,  and  induces  him  to  act  on  that  belief  so 
as  to  alter  his  own  previous  position,  the  former  is  oonduded 
ffom  averring  against  the  latter  a  diflbrent  state  of  things  as  ex« 
isting  at  the  same  time. 
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This  doctxine  was  affinned  in  8teven8  t.  MbNamarat  86  Me. 
176  [68  Am.  Deo.  740].  A  rale  sabstantially  the  same  pxeTails 
in  Massachusetts:  Farber  ▼.  Barker,  2  Met.  423;  Breioer  v.  Bo^ 
(ondbW.B.  B.  Co.,  5  Id.  478  [89  Am.  Deo.  694].  In  the  latter 
ease,  Wilde,  J.,  says:  *'A  parfy  is  not  estopped  to  piove  a  legal 
title  to  his  estate  by  any  miszepiesentation  of  its  looaliiy,  made 
by  mistake,  without  frond  or  intentional  deoeption,  although 
another  party  may  be  induced  thereby  to  purchase  an  adjoining 
lot,  the  title  to  which  may  prove  defectiTe;  for  he  may  zequire  a 
warranty,  and  it  would  be  most  unjust  that  a  party  should  for- 
feit his  estate  by  mistake." 

It  will  be  perceived  that  the  rule  by  which  a  party  is  estopped 
tnpais  is  by  no  means  uniform.  There  are  certain  elements  in 
which  all  the  cases  concur;  in  others  they  are  variant.  Thus, 
some  require  full  knowledge  of  his  rights  on  the  part  of  the 
party  sought  to  be  estopped,  while  others  omit  that  element; 
some  requiring  that  the  party  who  seeks  to  enforce  the  estoppel 
has  been  injured  by  the  froudulent  acts  or  concealment  of  the 
other  party;  others  do  not.  Probably  no  technical  rule  will  be 
found  applicable  to  all  cases.  Much  must  be  left  to  the  discre- 
tion of  the  judge  in  applying  the  principle  to  the  facts  in  par> 
ticular  cases. 

When  a  party,  with  a  full  knowledge  of  his  own  rights,  by  his 
silence  intentionally  permits  others  to  be  deceived  and  misled  in 
relation  to  them,  he  will  not  afterwards  be  authorized  to  inter- 
pose his  claim  to  the  prejudice  of  the  parties  thus  deceived  and 
misled.  Silence,  under  such  circumstances,  is  assent.  By  that 
assent,  good  faith  and  fair  dealing  require  that  he  should  be 
bound. 

But  the  silence  of  a  party  who  is  ignorant  of  his  rights  ought 
sot  to  operate  to  his  prejudice.  He,  then,  cannot  be  expected 
to  speak.  If,  however,  a  party,  when  ignorant  of  his  rights, 
induce  others,  equally  ignorant,  by  his  active  interference,  to 
pursue  a  particular  course,  he  ought  not  afterwards  to  be  per- 
mitted to  allege  facts  inconsistent  with  and  injurious  to  the 
rights  acquired  at  his  instigation  and  by  his  procurement.  He 
is  estopped  in  that  case,  not  on  the  ground  of  fraud,  but  on  the 
ground  that  when  one  of  the  innocent  persons  must  suffer,  the 
loss  should  fall  upon  the  one  by  whom  it  was  occasioned. 

In  the  case  at  bar»  there  is  no  evidence  that  the  plaintiff  made 
any  a£Brmative  representations  as  to  his  titie  to  the  locus  in  quo. 
At  most,  he  was  silent  when  the  divisional  line  was  pointed  out* 
The  rule  laid  down  by  the  court  was  therefore  defective  im 
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thiSy  that  it  did  not  require  the  jury  to  find  that  he  had  knowl- 
edge, at  the  time,  where  the  true  line  was  in  fact  located;  and 
also,  that  it  did  not  require  the  jury  to  find  that  the  defend* 
ants  were  induced  to  purchase,  and  did  purchase,  in  consequence 
of  the  silence  or  acts  of  the  plaintiff.  In  view  of  the  evidence 
before  the  jury,  we  think  these  considerations  might  have  had 
an  influence  on  their  minds,  and  we  cannot  say  would  not  have 
controlled  their  verdict. 

For  this  cause  there  must  be  a  new  trial. 

As  to  the  other  instructions  given,  or  those  withheld,  no  error 
is  perceived.  No  question  as  to  the  form  of  the  pleadings  seems 
to  have  been  raised  at  the  trial.  Such  questions  cannot,  there- 
fore, properly  be  considered  here.  If  the  brief  statements  of 
the  defendants  are  defective,  they  may  be  amended  before  pro- 
ceeding to  trial,  without  prejudice  to  either  party. 

It  becomes  unnecessary  to  consider  the  motion. 

Exceptions  sustained,  verdict  set  aside,  and  new  trial  granted. 


BbIOPPXL    BT    SiUDTCX,    COHGBAXJIBlfT,    OB    MlBBXPBHIHTAZIOHBX    Bm 

ChcmioMqite  Co.  Bank  v.  WkUe,  67  Am.  Dee.  462,  note;  Owm  v.  Mfer%  Id. 
688;  Barksm  v.  TwiteMe,  Id.  782;  JeweU  t.  MiOer.  61  Id.  761,  mod  mM 
766. 

Tea  PBiRciPAL  CASK  18  oiTBD  in  8mUh  v.  NtwUn^  38  DL  236,  to  the  point 
that  adminiona,  to  create  estoppel  in  pale  mnat  have  been  intentioiuLl,  andte 
have  mided  another  to  hie  prajudioe. 


Ikhabixantb  of  Fbeedom  v.  Wbed. 

[40  maob,  an.] 

T9/WS  OASVOT  BiAiNTAor  Aonojff  FOR  Injury  *o  HranwAT  by  daalraotaoa 
of  a  bridge  which  is  a  part  thereof,  the  highway  bdng  one  whidi  it  if 
bound  to  keep  in  repidr,  onleei  the  town  hae  repaired  it^  or  tnonmd 
Bome  expenae  or  diaboreement  in  oonaeqaenoe  of  MMh  wio^gfol  afll» 


Oasi.    The  opinion  states  the  facts. 
Eeaih  and  A.  T.  Pahner,  for  the  plaintifBi, 
N.  Alboi^  for  the  defendant. 

By  Court,  Tbhhxt,  J.  The  action  is  case  foir  an  allegod  m- 
jnry  to  a  bridge  upon  a  connty  road  in  the  town  of  Freedom, 
no  attempts  having  been  made  to  repair  the  injnry,  and  oonse- 
qnently  no  expense  having  been  inoorred  l^the  town  by  reason 
thereof. 

In  the  case  of  MtabUanU  qf  Cabm  v.  Dyer,  7  Oieenl.  166, 
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which  was  a  comi>laint,  under  the  statate^  for  flowing  a  road,  and 
thereby  doing  an  injury  thereto,  by  the  defendant,  the  court 
held  tike  remedy  sought  to  be  inappropriate,  and  say:  ''The 
town  is  not  seised  of  the  hind  coyered  by  the  road,  and  then  by 
the  water.  The  land  belongs  to  the  original  owner,  his  heirs 
and  assigns,  subject  to  the  public  easement,  which  has  been  im« 
paired  and  damaged.  *  *  *  The  easement  is  a  public  one, 
and  it  cannot  be  considered,  in  a  legal  point  of  view,  the  town's 
easement  or  property;  **  and  though  the  easement  belongs  to  the 
public,  it  is  the  duty  of  the  town  to  preserre  and  continue  it 
The  town,  therefore,  seems  entitled  to  damages,  by  way  of  reim- 
bursement. 

In  InhabUanta  qfJndover  y.  SiUton,  li  Met.  182,  which  was 
trespass  on  the  case  to  recoyer  expenses  which  the  plaintiffs  had 
incurred  in  repairing  a  highway  injured  by  being  flowed  by  the 
defendants,  the  court  said  in  the  opinion:  ''  It  is  a  public  high* 
way,  in  which  eyery  citizen  has  an  easement,  and  no  one  to  the 
exclusion  of  another.  The  town,  in  the  distribution  of  the  pub- 
lic burdens,  is  bound  to  maintaJTi  that  portion  of  the  highway 
which  is  within  its  territorial  limits;  but  in  its  corporate  ca- 
pacity, it  neither  owns  the  soil  nor  the  easement.  *  *  *  But 
the  town  has  sustained  a  damage  in  being  compelled  to  repair 
the  defect  caused  in  the  road  by  the  act  of  the  defendants  in 
erecting  their  dam  and  raising  their  head  of  water  and  oyerflow- 
ing  the  road.  *  *  *  Bj  doing  the  damage  complained  of  at 
the  expense  of  the  plaintiffs,  who  were  compelled  by  law  to  re- 
pair the  road,  they  are,  by  force  of  the  same  law,  liable  to  make 
good  the  damage  which  the  plaintiffs  haye  sustained  by  their  act." 

In  these  cases  it  is  upon  the  ground  that  the  towns  had  ex- 
pended means  in  making  repairs,  which  they  were  bound  to 
make,  that  the  cause  of  action  against  those  who  caused  the  in- 
jury arises.  The  actions  are  sustainable  for  the  purpose  of  ob- 
taining reimbursement. 

The  case  of  InhabUarUa  of  MonmouJh  y.  Oardiner^  36  Me. 
247,  was  an  action  at  common  law  for  oyerflowing  a  public 
road  which  the  plaintiffs  were  bound  to  keep  in  repair.  This 
case  may  at  first  seem  to  fayor  the  proposition  that  a  right  of 
action  exists  in  such  a  case,  by  the  mere  fact  that  the  highway 
was  injured  by  the  acts  of  the  defendant.  But  on  examination 
it  will  be  found  that  no  such  question  was  presented  at  the 
trial,  and  nothing  appears  which  shows  that  the  town  had  not 
repaired  the  injury  before  the  institution  of  the  sxiit.  The 
legal  questions  raised  in  that  action  were  upon  other  and  yeij 
distinct  facts  from  those  presented  in  this  case. 
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The  qneeftion  involvied  in  this  cbmt  is,  whether  a  town  oan 
wiftintain  an  action  for  an  injury  to  a  highway  therein,  oaosed 
by  an  indiyidnal,  without  having  been  put  to  expense  in  any 
manner  in  consequence  thereof.  Boads  are  sometimes  so  little 
used  that  they  are  suffered  without  complaint  to  remain  for  a 
long  time  much  out  of  repair,  and  no  money  has  been  appro- 
priated by  the  town  for  their  improvement.  For  a  trifling  in- 
jury on  such  a  road,  can  the  town  maintain  an  action  for  dam- 
ages against  the  one  who  did  it,  when  it  has  done  nothing  to 
restore  it  to  the  condition  in  which  it  was  before  the  injury  f 
If  an  obstruction  was  wrongfully  or  n^ligently  placed  in  a 
highway  by  an  individual,  which  caused  a  serious  injury  to  an- 
other, and  was  then  removed  without  the  agency  of  tiie  officers 
of  the  town  where  it  was  placed,  by  making  out  the  necessary 
proof  in  an  action  against  the  town,  the  injured  party  would  bo 
entitled  to  damage.  But  if  no  claim  were  made  by  him  agaixet 
the  town,  it  certainly  could  not  maintain  a  suit  against  the  in- 
dividual who  caused  the  injury  by  the  obstruction.  The  ex- 
posure of  the  town  to  expense  is  insufficient  for  the  mainte- 
nance  of  an  action  in  such  a  case;  and  it  is  apprehended  that 
the  exposure  to  pay  a  fine  for  the  repair  of  a  road  which  has 
been  damaged  by  an  individual  can  give  no  greater  right  to 
the  town  to  sustain  an  action  on  account  of  such  exposure. 
The  town  may  neglect  to  repair  the  way,  and  it  may  not  be 
caUed  upon  in  any  mode  to  incur  the  expense  of  restozing  it 
to  its  former  state.  Being  under  no  obligation  by  a  oontaM)t 
to  make  repairs,  it  is  not  in  a  situation  to  call  for  the  payment 
until  there  has  been  something  in  the  nature  of  a  disbursamflot. 

Exceptions  overruled. 

Bun,  J.,  concurred  in  the  result  only. 

Tows  HAT  BlOOVXB  DaM AQS8  ffOB  IS JUST  TO  HSOHWAT  bj  dHtmoMoD  of 

bridge:  See  Trof  v.  Cheshire  R.  B.  C7o.,  67  Am.  Deo.  177.  and  esses  cited  ia 
note  190. 


Smith  v.  Poob. 

[40  Him,  as.] 

DmaoxoBs  or  Oobfobatiqk,  iob  Fraud  axd  MisooirDvar  nr  Omos,  m 
liable  to  ibe  eofporation. 

fiioaKHOLDXB  uf  CoBPOBATioK  GAViroT  MAiKTAnr  Aorxoir  AOAuras  DntsoiOBS 
to  reooyer  oompenflation  for  damage  suffered  in  a  contraot  made  by  bin 
witb  sacb  corporation  through  the  fraodalent  votes  and  acts  of  snob  dt 
reoton,  bis  remedy  being  properly  against  the  corporation  itMlL 
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<8vuouioiiDXB  oAmov  ICAiXTADf  Bnx  TD  OomtL  Dmcfon  to  Aooomn 
where  they  fnuidnlently  »biue  their  tniat,  nnleit  it  iint  vppmr  thai  the 
ooipormtioii,  ae  niGh,  relnaes  to  sue,  or  tfa«t  the  aotuig  dfavoton  are  the 
parties  guilty  of  the  £raod. 

Tbxspass  on  the  case.  The  plaintiff  allegefei  that  he  entered 
into  an  agreement  with  the  Portland  Gas  light  Oompany,  of 
which  defendants  were  directors,  to  build  certain  works  for  the 
'Company,  but  that  defendants,  as  snch  directors,  illegally  com- 
bined to  injure  plaintiff,  and  to  prevent  him  from  completing  his 
contract.  Plaintiff  was  also  a  stockholder  in  the  company,  and 
further  alleged  that  as  such  directors  the  defendants,  by  illegal 
«nd  fraudulent  acts  and  votes,  damnified  him  in  his  interest  as 
match.  Defendants  demurred  to  the  declaration,  and  thereafter 
a  nonsuit  was  ratered.  Plaintiff  excepted.  The  further  facts 
Appear  in  the  opinion: 

Smith,  in  pnypria  perwna. 

ShepUy  and  Dana,  for  the  defendants. 

By  Court,  Apflkton,  J.  The  Portland  Qss  Light  Company  are 
teeponsible  to  the  plaintiff  on  any  and  all  contracts  it  may  have 
made  with  him,  to  the  extent  of  any  damage  he  may  have  sus- 
tained in  consequence  of  any  violation  of  snch  contract  or  con- 
tracts on  its  own  part. 

The  directors  of  a  corporation  are  chosen  by  the  votes  of  the 
corporators,  are  the  agents  of  the  corporation,  and  are  respon- 
4nble  to  it  for  official  misconduct  and  fraud  in  the  discharge  of 
their  duties.  The  amount  which  may  be  recovered  by  the  cor- 
poration, in  a  suit  for  official  delinquency,  will  in  each  case  con- 
stitute a  portion  of  its  assets,  in  which  each  corporator  will  have 
an  interest  in  proportion  to  his  share  of  the  whole  stock:  IVanJb- 
lin  Fire  Ins,  Co.  v.  JevUnM,  8  Wend.  130. 

The  plaintiff,  being  a  member  of  the  corporation,  and  having 
made  a  contract  therewith,  claims  compensation  of  the  defend- 
ants, its  directors,  for  certain  alleged  fraudulent  acts  and  votes, 
by  reason  of  which  he  has  been  damnified  in  his  various  rela- 
tions .with  the  corporation.  It  was  held  in  SmUh  v.  Hurd,  13 
Met.  871,  that  a  stockholder  in  a  bank  could  not  maintain  an 
action  against  its  directors  for  negligence  in  so  conducting  its 
affiurs  that  its  whole  capital  was  wasted  and  lost,  and  the  shares 
therein  rendered  worthless;  nor  for  the  malfeasance  of  the  di- 
rectors in  delegating  the  whole  control  of  its  affiEurs  to  the 
preeident  and  cashier,  who  wasted  and  lost  the  whole  capital. 
The  decision  in  that  case  rests  upon  well-established  principles, 
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and  has  a  direct  and  important  bearing  adveorae  to  the  nudnte- 
nanoe  of  the  suit  now  before  ns. 

The  directors  who  frandnlently  abase  their  tmst  and  mis- 
apply the  funds  of  the  corporation  are  personally  liable  as 
troatees  to  make  good  that  loss.  Bat  the  stockholders  cannot 
maintain  a  bill  to  compel  them  to  accoant,  unless  it  first  appear 
that  the  directors  refuse  to  prosecute  the  suit,  or  the  present 
directors  are  the  parties  who  made  themselyes  answerable  for 
the  loss.  In  all  cases  the  corporation  is  a  necessaiy  party, 
either  as  complainants  or  defendants:  BobiMon  y.  SmUh,  8 
Paige,  232;  Hersey  y.  Veaeie,  24  Me.  9  [41  Am.  Deo.  864];  Gunr 
ningJuxim  y.  Pell,  6  Paige,  607. 

The  plaintiff,  so  far  as  he  was  entitted  to  his  certificates  of 
stock,  might  Yindicate  his  rights  by  suit  against  the  corporation, 
in  case  of  the  wrongful  refusal  of  their  officers:  Qrayy.  PorUand 
Bank,  8  Mass.  868  [3  Am.  Dec.  166].  If  a  corporation  refuse 
to  permit  a  transfer  of  stock  upon  their  books,  they  are  liable  in 
assumpsU:  CommercuU  Bank  of  Buffalo  y.  Kortrighi,  22  Wend. 
848  [84  Am.  Dec.  817].  If  diYidends  are  illegally  withheld;  the 
remedy  of  the  party  aggricYcd  is  by  a  suit  against  the  corpora- 
tion, and  not  against  its  officers:  French  y.  IhiUer,  28  Pick. 
108. 

In  case  of  a  fraudulent  abuse  of  trust  on  the  part  of  the  presi- 
dent and  directors  of  an  incoiporated  banking  company  in  the 
election  of  directors,  it  seems  that  the  new  directors  may  be  re- 
strained from,  the  exercise  of  their  powers  by  injunction :  Ogden 
Y.  Kip,  6  Johns.  Ch.  160.  In  CommonwexUth  y.  Arriion, 
16  Berg.  &  B.  127,  it  was  held  that  in  this  countiy  information 
may  be  freely  used  for  tzying  the  right  to  offices  in  public  as 
well  as  in  priYate  corporations.  A  writ  of  mandamus  will  be 
granted  to  restore  directors  of  a  banking  corporation  who  were 
refused  the  exercise  of  their  rights  as  directors  by  a  majority 
of  the  board:  Angell  &  Ames  on  Coip.,  c.  20,  sec.  702.  So  the 
writ  will  be  granted  where  the  member  of  a  company  was  illegally 
remoYed:  Delacy  y.  Neuse  River  NavigaHon  Go.,  1  Hawks,  274  [9 
Am.  Dec.  686].  In  Ex  parte  DesdoUy,  1  Wend.  98,  illegal  ▼otes 
were  cast  at  an  election  of  directors,  by  which  Yotes  certain  per- 
sons were  elected,  and  without  them  certain  other  persons  were 
elected.  The  court,  upon  application,  say  the  election  by  the 
illegal  Yotes  was  Yoid,  and  that  the  other  election  without  thosa 
Yotes  was  legal  and  binding.  The  authority  to  issue  a  mando' 
miL8  to  corporations  and  indiriduals,  when  necessaiy  for  the  far> 
iherance  of  justice,  is  expressly  giYen  by  the  rcYised  statutes, 
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ehapter  96,  aeotion  6.  It  likewise  exists  at  oommon  law:  8my(h 
Y.  ntcomb,  31  Me.  272.  Assuming,  therefore,  the  Totes  com- 
plained of  to  have  been  cast  illegally,  as  is  alleged,  the  rights  of 
those  directors  chosen  by  legal  votes  would,  upon  proper  pro- 
cess, haye  been  fully  afSrmed. 

So  far  as  the  plaintiff  may  have  sustained  damages  as  a  con* 
tractor  with  the  Portland  Ghis  Light  Company,  in  consequence  of 
any  breach  on  its  part  of  its  contract  with  him,  he  has  the  or- 
dinary logal  remedies  against  the  same,  and  in  a  proper  suit  may 
recoYer  all  to  which  he  may  be  legally  entitled.  It  seems  by 
the  declaration  that  he  has  commenced  such  suit,  and  that  the 
parties  haYs  referred  **  all  demands  and  claims  and  controversies  " 
between  them,  and  that  he  has  obtained  an  award  upon  the 
same  in  his  favor.  By  that  award  it  would  seem  that  '*  all  de- 
mands and  claims  and  controversies  between  the  parties"  have 
been  finally  determined.  In  this  writ  he  claims  damages  against 
the  defendants  because  the  cor{K>ration  have  not  complied  with 
this  award.  If  it  has  not  been  adjusted,  the  plaintiff  is  en- 
titled to  the  ordinary  process  of  law  against  the  corporation, 
and  in  case  of  its  insolvency,  to  the  remedy  provided  by  statute 
against  the  stockholders  of  the  corporation.  As  a  creditor  of 
the  corporation,  the  plaintiff  is  entitled  to  the  same  remedies  as 
its  other  creditors.  His  claims  are  directly  against  the  corpo- 
ration, and  to  be  enforced  against  it. 

The  general  propositions  already  discussed  embrace  the  vari- 
ous grounds  of  complaint  set  forth  in  the  plaintiff's  writ,  and 
sufficiently  indicate  the  reasons  why,  upon  legal  principles,  this 
action  is  not  maintainable. 

The  plaintiff's  contract  with  the  corporation  was  dated  Octo- 
ber 29,  1819.  The  various  acts  of  which  complaint  is  made 
are  alleged  to  have  been  done  by  the  defendants  under  color  of 
their  office  as  directors,  and  cover  a  period  of  over  three  years. 
Most  of  the  grounds  of  complaint,  such  as  fraudulently  pre- 
venting the  plaintiff  from  performing  his  contract,  neglecting  to 
collect  the  installments  when  due,  and  to  pay  over  the  moneys 
collected,  and  the  fraudulently  issuing  stock,  and  allowing  the 
same  to  be  voted  upon,  etc.,  occurred  prior  to  July,  1851,  when 
the  defendant  McCobb  was  chosen  director.  All  the  illegal 
acts  before  that  time  done  under  color  of  office  were  without 
his  participation.  The  demurrer  to  the  declaration  is  by  all  the 
defendants.  The  defendant  McCobb  cannot  be  held  responsi- 
ble for  acts  to  which  it  appears  by  the  plaintiff's  own  showing 
he  was  not  a  party.    If  aU  the  aUegations  in  the  declaration 


676  FbmcE  t;.  Ocean  Insurance  Oa         [Mam^ 

are  omitted  as  to  facts  oocuning  before  the  election  of  ICcCobby 
and  for  which  he  cannot  be  held  answerable,  the  declaration 
would  be  fatally  defective.  There  is  no  allegation  in  the  writ  bo 
connecting  the  defendant  McCobb  with  the  proceedings  before  his 
election  as  to  show  that  he  should  be  held  justiy  liable  for  those 
occurring  subsequent  thereto.  As  to  the  latter,  there  is  no  suiB- 
eient  declaration.  The  writ  contains  but  one  count,  and  sets  forth 
no  legal  cause  of  action.  The  declaration  must  be  adjudged  bad. 
Declaration  bad. 

LiABUJTT  Of  DmicvoBS  of  Oobporation  to  Stookboldkbb  AJtD  Cbbd- 
noBS:  See  Htrmff  v.  TecBBie^  41  Am.  Dea  364,  uid  caeei  died  in  note  Sfl7* 
870;  alflD  Hodgtt  t.  Ifew  JBngiami  Sarew  Co.,  53  Am.  Deo.  624,  end  note 
nftliiMAing  many  caaes,  and  containing  fall  diaonaaion  of  the  anbjeot,  637*6ftl. 

Tax  FBiNOiPAL  0A8B  IS  oiTBD  in  Ptobody  T.  FUm^  6  Allan,  67;  TaleoU  t. 
Ttwnahip  Pine  Chrove,  1  Flip.  149;  Donovan  v.  Dean,  Id.  186;  Smith  v.  Poor, 
8  Ware»  152,  to  the  point  that  the  remedy  of  a  atockhoMar  for  injozy  tfarooj^ 
bnaoh  of  dizMtea'  tmat  U  by  aotion  againai  the  ooq^onitioB»  and  nfli  peim- 
ally  agunat  the  direefeoia. 


Pbimob  v.  Ogeak  Inbubahoe  Ga 

[«0MAiia,481.] 

Haseeb  or  Iksuued  Vxssel,  Which  BxooiiD  DoABua),  n  Auuhjwud  to 
Skll  Hxr  when  for  the  best  interest  of  thoae  oonoemed,  and  whether 
he  was  jostiiied  in  selling  in  a  particular  case  is  a  qneetion  to  be  deter- 
mined by  the  cironmstanoes  and  condition  of  the  Teasel  at  the  time  and 
place  where  the  sale  waa  made. 

fitarnr  urcn  Dbabued  V  bbsbl  is  Pubumbd  to  be  Coajum,  bot  ia  not  oon- 
dnaiTe^  aa  it  doea  not  control  the  righta  of  the  partieai  bat  Is  to  be  con- 
sidered as  an  important  transaction,  designed  to  protect  the  righta  of  all 
interested. 

ICastsb,  to  JuBirrr  Sals  of  Disabled  Vbssh^  kust  Show  that  anch  sale 
arose  from  neceedty,  which  importa  no  more  than  a  luthlnl  perfonnanca 
of  the  dnl7  impoaed  on  faun  to  make  that  deeiaion,  whan  a  Teasel  ia  in« 
joredy  which  will  beat'  promote  the  intsreats  ol  all  for  whom  he  haa  be> 
come  agent. 

iMSfRUOnOKS  TO  JUBT  AS  TO  NkCBSSITT  UKDSB  WHIGH  MaSTKB  MAT  EFnOT 

Sale  of  disabled  Tessel  requires  no  particolar  form  of  words,  hot  ia  soffi- 
dent  if  the  jury  ia  given  to  understand  that  to  justify  such  aale  the 
master,  under  the  olrcnmstanoea,  acted  for  the  beat  intersata  of  all  oon- 
earned;  and  an  inatnietion  that  there  muat  be  an  apparent  necMBity  for 
the  aalct  existing  at  the  time  and  place,  ia  sufficient  withoat  any  farther 
qnaliiication  to  intenaify  the  term  "neoeasity." 

ICareb  Owning  Pabt  of  Dibablbd  Vessel  Sold  ok  AoooirNT  of  £rjVBT  if 
Justified  in  making  such  sale  under  the  same  circumstances  which  would 
Joatify  him  if  he  were  not  such  part  owner. 

ABASBomfEm  ov  JjsmoBXD  Vessel  is  kot  Keobbsabt,  ndiere  aale  ia  made  €• 
aaoonnt  ol  injury,  to  enable  asaured  to  recover  for  a  total  lo«. 
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AasoMFMT  on  apolicy  of  insoiance  on  a  bark,  which  wm  injured 
on  her  Toyage  by  striking  on  a  rock.  At  the  instance  <rf  the 
master,  at  the  time  of  the  injnxy,  a  snrrej  was  had,  and  the  Tea- 
sel deemed  to  be  too  much  injured  to  proceed  further  on  her 
Tojage.  Whereupon  the  master,  as  agent  of  the  underwriters, 
sold  her  for  six  hundred  doUars.  The  general  issue  was  pleaded 
and  joined.  Among  the  instructions  requested  and  gi^en  on 
the  trial,  the  court  gare  the  following,  tIs.  :  A  surrey  is  pre- 
sumed to  be  correct,  but  is  not  oondusiYe;  it  does  not  control 
the  rights  of  the  parties,  but  is  to  be  coniddered  as  an  important 
transaction,  designed  generally  to  protect  the  rights  of  all  inter- 
ested. Where  a  vessel*  is  so  injured  that  a  sale  is  necessary  and 
justifiable,  and  is  so  had  that  it  passes  the  title,  no  abandonment 
is  necessary.  Among  the  instructions  requested,  those  men- 
tioned in  the  opinion  as  the  fourth  and  fifth  were  in  substance 
as  follows,  liz. :  That  to  constitute  such  a  necessity  as  would 
authorise  a  master  to  sell  his  yessel,  it  must  be  apparently  as 
much  totally  lost  as  if  she  were  destroyed  in  fact,  or  that  there 
was  no  reasonable  chance  of  saying  any  part  of  her  for  the  in- 
surers, except  by  selling  her.  Verdict  was  rendered  for  plaintifl 
for  a  total  loss.  Defendant  excepted.  The  further  facts  neces- 
sary to  an  understanding  of  the  case  are  stated  in  the  opinion. 

FBuenden  and  BuUery  for  the  defendanL 

Shq)ley  and  Ikma^  for  the  plaintiff. 

By  Court,  Bhsplky,  0.  J.  The  plaintiff  claims  to  reeorsr  for 
a  total  loss  of  five  sixteenth  parts  of  the  bark  St.  Lawrence. 
That  TCBsel,  being  on  a  Toyage  from  New  York  to  Aspinwall,  on 
May  19, 1858,  appears  to  have  struck  a  coral  reef  in  Navy  bay, 
by  which  a  small  piece  of  the  rock  penetrated  in  one  place  en- 
tbely  through  her  bottom,  and  in  two  other  places  nearly 
through.  She  appears  to  have  proceeded  to  her  port  of  destina- 
tion, where  her  cargo  was  discharged. 

On  the  thirtieth  day  of  the  same  month  a  survey  upon  her, 
called  through  the  agency  of  the  American  consul,  reported  that 
her  keelson  was  broken  and  settled  some  three  inches,  that  her 
port  bilge  was  raised  some  four  inches,  that  her  keel,  so  far  aa 
it  could  be  seen,  was  much  broomed,  and  the  copper  torn  off. 
The  persons  called  to  make  the  survey  appear  to  have  been  com- 
petent and  impartial.  One  was  an  o£5cer  in  the  United  States 
navy,  having  been  employed  in  the  merchant  service  and  then  hav« 
ing  the  command  of  a  steamer,  one  of  the  others  to  have  been  a 
present,  and  the  other  a  past,  ship-master.    They  agreed  upon  a 
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resolty  stating  that  it  would  cost  much  beyond  the  Talue  of  the 
bark  to  heave  her  out  and  make  the  requisite  repairs  in  thai 
bay.  There  is  a  difference  in  the  testimony  whether  it  would 
have  been  safe  or  prudent  to  have  proceeded  with  her  to  a  place 
where  her  bottom  could  have  been  examined  and  repairs  made. 
The  master  caused  her  to  be  sold  at  auction.  The  purchaser 
appears  to  have  sent  her  with  a  cargo  to  Baltimore,  without  mak- 
ing any,  or  any  important,  repairs. 

The  authority  of  a  master  to  sell  his  vessel  or  cargo,  under 
any  circumstances,  was  not  admitted  by  the  ancient  maritime 
kw. 

As  commerce  and  navigation  increased  and  extended,  it  was 
perceived  that  masters,  without  fault,  might  be  so  situated  that 
they  could  not  consult  any  person  interested,  and  that  they  must 
abajidon  the  property  as  wholly  lost,  or  sell  what  remained  of 
it.  The  authority  to  sell  was  fully  conceded  by  the  mercan- 
tile  law.  .  The  remaining  difficulty  was  to  so  define  and  limit  that 
authority  that  its  abuse  might  be  prevented.  For  this  purpose 
different  language  appears  to  have  been  used  in  different  judicial 
judgments. 

It  may  be  useful  to  notice  that  used  in  some  of  the  leading 
cases  in  England  and  in  this  country,  to  ascertain  whether  any 
particular  language  is  required  to  be  used,  and  if  so,  what  it  is. 

Lord  Mansfield,  in  his  opinion  in  the  case  of  MiUes  v.  Fletcher, 
Doug.  231,  says:  ''I  left  it  to  the  jury  to  determine  whether 
what  the  captain  had  done  was  for  the  benefit  of  the  con- 
cerned." The  captain  had  sold  part  of  the  cargo,  and  had  at- 
tempted to  sell  the  vessel  without  success,  and  had  left  her  to 
be  sold. 

Lord  EUenborough,  in  the  case  of  Eayman  v.  Motion,  5  Esp. 
66,  speaking  respecting  the  sale  of  a  vessel  by  the  master,  says: 
*'  Where  a  case  of  urgent  necessity  and  extraordinary  difficultj 
occurs,  where  a  ship  has  received  irremediable  injury,  I  am 
disposed  to  go  as  far  as  I  can  to  support  what  has  been  con- 
tended for  by  Mr.  Erskine,  that  under  such  circumstances,  the 
the  captain  acting  bona  Jide,  and  for  the  benefit  of  the  owners, 
might  sell  the  ship  for  the  benefit  of  the  owners.  This  is  the 
disposition  of  my  mind;  but  I  cannot  lay  it  down  as  positive  law. 
At  all  events,  it  can  only  be  justified  by  extreme  necessiiy  and 
the  most  pure  good  faith;  that  is,  if  the  vessel  is  in  such  a  statt 
as  it  would  be  probable  the  owners  themselves,  if  on  the  spot, 
would  have  acted  in  the  same  way  as  the  captain  has  done,  and 
have  sold  the  ship,  I  shall  therefore  leave  it  to  the  jury  to  ai^ 
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wbetheTy  in  thia  case,  there  was  snoh  a  neeeesity  as  called  upon 
the  captain,  acting  for  the  benefit  of  his  owners,  to  sell  the  ship.** 
The  case  of  MiUes  v.  Fletcher,  Dong.  281,  does  not  appear  to 
have  been  noted  by  the  court  or  counsel. 

Lord  Stowell  in  the  case  of  the  Fanny  and  Sknira,  Edw.  Adm« 
117,  says:  "  In  the  first  place,  it  must  be  shown  that  there  was  a 
necessity,  and  then  it  remains  to  be  considered  whether  it  was 
such  as  would,  by  law,  give  the  master  a  right  to  sell/* 

Mr.  Justice  Parke,  in  the  case  of  Cannon  v.  Meadbum,  1  Bing; 
248,  says:  "  Nothing,  therefore,  but  extreme  necessity  will  jus- 
tify the  master  in  disposing  of  the  cargo." 

Gifford,  C.  J.,  says,  in  the  case  of  Bobertson  y.  Olarhe,  1  Bing* 
445:  *'  This  principle  may  be  clearly  laid  down,  that  a  sale  can 
only  be  permitted  in  case  of  urgent  necessity;  that  it  must  be 
bona  fide  for  the  benefit  of  all  concerned." 

The  question  has  been  presented  seyeral  times  in  the  supreme 
court  of  Massachusetts.  Parker,  C.  J.,  in  the  case  of  Oordon 
Y.  Massachusetts  F.  A  M.  Ins.  Co.,  2  Pick.  249,  says:  " It  is  cer* 
tain  that  a  master  of  a  vessel,  as  such,  has  no  authority  to  sell 
the  vessel  or  cargo,  unless  in  a  case  of  extreme  necessity." 

Putnam,  J.,  in  the  case  of  HaU  v.  Franklin  Ins,  Co.,  9  Pick. 
466,  after  quoting  the  language  referred  to  in  the  last  case,  says: 
*'  There  must  be  something  more  than  expediency  in  the  case; 
the  sale  should  be  indispensably  requisite." 

The  same  justice,  in  the  case  of  Bryant  v.  CommonweaUh  Ins. 
Co,,  13  Pick.  543,  remarked:  "It  is  for  the  plaintiff  to  prove  the 
legal  necessity.  *  *  *  They  must  maintain  that  there  was 
good  intention  on  the  part  of  the  master,  and  that  he  was  oom« 
polled  by  the  necessity  of  the  case  to  act." 

Shaw,  C.  J.,  in  the  case  of  Peirce  v.  Ocean  Ins.  Co.,  18  Pick. 
88  [29  Am.  Dec.  576],  having  referred  to  the  former  cases  as  set- 
tling the  law,  says:  "  Here  is  not  that  imperious,  uncontrollable 
necessity  for  a  sale  which  is  requisite  to  confer  such  an  authority 
on  a  master." 

The  question  has,  at  different  times,  been  presented  in  the 
courts  of  the  United  States. 

Mr.  Justice  Stoiy ,  in  the  case  of  The  Schooner  lUton,  5  Mason, 
465,  says:  ''My  judgment  is,  upon  the  most  careful  survey  of 
the  authorities,  as  well  as  upon  general  principles  of  law,  that 
the  master  has  a  right  to  sell  the  ship  in  cases  of  urgent  neces« 
sity.  *  *  *  i  adopt  the  argument  at  the  bar,  that  it  must 
be  proved  that  there  was  a  pressing  necessity  to  justify  the 
sale." 
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The  same  jiutioe,  in  the  case  of  Pope  y.  Mokenon,  8  Stoiy, 
465,  aays:  **  He  had  no  right  to  sell  the  same,  nnleas  in  case  of 
neceauty;  that  ia,  of  a  moial  neceaaitj,  to  prevent  a  greater  loaa 
to  the  shippers." 

So  he  had  before  stated  in  the  case  of  Bobinacm  y.  0am.  Ins. 
Oo.f  8  Somn.  226:  **  The  master  has  an  authority  to  sell  only  in. 
oaaes  of  extreme  neoessity ;  not  indeed  of  physical  necessity,  bni 
of  moral  necessity." 

In  the  case  of  Patapmx)  Ina*  Oo»  y.  Souihgatef  6  Pet.  60i, 
the  plaintiff's  counsel  appear  to  have  submitted  a  request  for 
instmotions  that  the  sale  should  be  found  to  be  '^  absolutely 
necessary  and  for  the  interest  of  all  concerned."  While  the- 
defendant's  counsel  requested  instructions  that  "  no  neceesiij 
will  justify  a  sale  by  the  master  unless  it  be  urgent  and  ineviia* 
ble;  in  otiier  words,  justifiable."  The  instructions  prayed  by 
each  were  given. 

Amould  states  the  law  thus:  *'  It  is  obvious  that  notbing  boi 
a  case  of  absolute  and  extreme  necessity,  such  as  sweeps  away  all 
ordinazy  roles  before  it,  can  justify  the  master  in  such  a  sale:" 
Amould  on  Ins.  89. 

Kent  states:  **  The  master  of  an  insured  ship,  injured  1^  the 
perils  of  the  sea  and  not  competent  to  complete  the  voyage, 
may  sell  her  in  case  of  necessity;  as  where  the  ship  is  in  a  place- 
in  which  she  cannot  be  repaired;  or  the  expense  of  repairing 
would  be  extravagant  and  exceed  her  value;  or  he  had  no  means- 
in  his  possessionand  was  not  able  to  raise  any:"  8  Eenf  s  Com. 
882. 

Phillips  says:  **  The  authority  of  a  master  in  case  of  extremity 
to  sell  a  disabled  ship  rests  upon  much  the  same  principles  as- 
that  to  raise  funds  on  bottomiy.  *  *  *  The  master  is  au- 
thorized to  manage  and  dispose  of  the  ship  and  caigo  in  the- 
same  manner  as  a  prudent  owner  would  do  in  like  circumstances, 
being  influenced  by  predominating  motives  to  prosecute  the  voy» 
age:"  2  PhiU.  Ins.  305. 

Lord  Eldon  is  reported  to  have  stated,  in  the  case  of  Smilh  v. 
Bobertson,  2  Dow.  P.  0.  479:  "The  very  ground  upon  which 
the  authority  rests,  namely,  extreme  necessity,  is  pregnant  with 
uncertainty;  as  the  facts  which  create  it  wiU  vaxy  in  their  effect 
upon  minds  differently  constituted." 

Mr.  Justice  Putnam,  in  the  case  of  BdU  v.  FkwtkUn  Ins.  Co.^ 
9  Pick.  466,  says:  "  We  mean  a  necessity  which  leaves  no  alter^ 
native;  which  prescribes  the  law  for  itself,  and  puts  the  party  ia 
^  positive  compulsion  to  act." 
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Lord  Stowell  had  befoxe  stated,  in  the  caae  of  The  OralUude, 
8  Bob.  Adm.  240:  **  The  Liw  of  cases  of  neoessitj  is  not  well 
famished  with  precise  roles;  necessify  creates  the  law;  it  super- 
sedes rules;  and  whatever  is  just  and  reasonable  is  likewise  law.'* 

Mr.  Justice  Storj  also  attempted  to  explain  the  meaning  of 
"  necessity^'  as  thus  used;  he  says,  in  the  case  of  Bobinson  t. 
OamtnanweaUh  Ins.  Oo.,  S  Sumn.  226:  "By  moral  necessity,  I 
mean  not  an  overwhelming  and  irresistible  calamity  or  force,  but 
a  strong  and  urgent,  and  if  one  may  so  say,  a  vehement,  exigency, 
which  justifies  and  requires  the  sale  to  be  made  as  a  jiroper 
matter  of  duty  to  the  owner,  to  prevent  a  greater  sacrifice  or  a 
total  ruin  of  the  property/* 

lindal,  0.  J.,  had  before  said,  in  the  case  of  Sonkes  v.  Sugrwe^ 
4  Oar.  A  P.  276:  "A  great  deal  has  been  said  about  the  word 
'neceadty;'  undoubtedly  it  is  not  to  be  confined  to  or  so 
strictly  t^en  as  it  is  in  its  ordinary  acceptation.  There  can  in 
such*  case  be  neither  a  legal  necessity  nor  a  physical  necessity; 
and  therefore  it  must  mean  a  moral  necessity;  and  the  question 
will  be,  whether  the  circumstances  were  such  that  a  person  of 
prudent  and  sound  mind  could  have  a  doubt  as  to  the  course  he 
ought  to  pursue.'' 

With  all  these  explanations,  the  necessity  which  authorises 
and  requires  the  master  to  sell,  being  a  moral  necessity,  can  be, 
when  carefully  examined,  no  more  than  a  faithful  performance 
of  a  duty  imposed  by  the  circumstances  in  which  he  is  placed. 
Being  called  upon,  from  the  best  information  to  be  obtained  re- 
specting the  actual  condition  of  his  vessel  and  respecting  the 
danger  of  allowing  her  to  remain  as  she  is,  and  the  danger  and 
expense  of  repairing  her  there  and  of  proceeding  elsewhere,  to 
determine  whether  he  must  abandon  her  as  a  wreck,  or  repair 
her,  or  attempt  to  obtain  something  for  her  by  sale  or  otherwise, 
he  is  under  moral  obligation  to  pursue  that  course  and  make 
that  decision  which  will  best  promote  the  interests  of  all  for 
whom  he  has  become  the  agent.  He  must  do  wrong  if  he  does 
not  do  so.  He  has  no  alternative  left,  and  must  s^,  if  in  the 
faithful  discharge  of  that  duty  he  determines  that  the  calamity 
wiQ  be  most  alleviated  and  the  interests  of  all  be  best  served  Iff 
a  sale.    A  moral  necessity  for  a  sale  can  mean  no  more. 

The  inquiry  arises  in  this  case.  What  idea  would  be  presented 
to  the  minds  of  jurors  by  instructing  them  that  there  must  be 
an  absolute,  urgent,  pressing,  imperious,  uncontrollable,  ex« 
trame,  and  inevitable  moral  necessity  to  authorize  a  sale  f  If 
an  explanation  were  asked  by  a  juror  of  the  meaning,  might  the 
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answer  be.  It  means  that  he  must  act  faithfully  and  discharge 
his  duty  to  all;  the  necessity  is  a  necessity  to  sell,  if  he  could 
not  so  act  for  all  without  doing  it.  There  is  a  fact  underlying 
this  moral  necessity  or  duty,  from  which  alone  it  can  arise,  that 
the  vessel  has  been  so  disabled  as  to  render  it  unsafe  for  her  to 
proceed  on  her  voyage  as  she  is.  This  fact  must  be  established 
before  the  master's  authority  is  so  enlarged  that  he  becomes  the 
agent  of  all  concerned,  and  clothed  with  power  to  judge  for  all 
what  must  be  done  for  their  good. 

With  respect  to  the  authority  of  the  master  to  sell,  the  jury 
were  in  this  case  instructed  that  ''the  question  turned  upon 
what  tianspired  at  Navy  bay,  and  not  upon  what  occurred  after- 
wards." T^s  will  be  found  to  be  the  settled  rule  of  law,  as 
stated  in  the  authorities  cited.  The  instructions  respecting  the 
effect  of  the  surveyor's  report,  and  the  lack  of  proof  of  abandon- 
ment, are  also  fully  sustained  by  authority. 

The  principal  complaint  rests  upon  the  instructions  respect- 
ing the  right  of  the  master  to  sell  the  vessel.  One  especial 
cause  is,  that  no  adjective  was  used  as  connected  with  the  word 
''  necessity,"  to  increase  or  intensify  its  meaning. 

In  the  case  of  MQles  v.  Fletcher ^  Doug.  231,  the  word  **  necee- 
sity  "  does  not  appear  to  have  been  used.  Lord  Mansfield,  in  the 
opinion,  says:  "  The  captain,  when  he  came  to  New  York,  had 
no  express  order,  but  he  had  an  implied  authority  from  both 
sides  to  do  what  was  right  and  fit  to  be  done,  as  none  of  them 
had  agents  in  the  place;  and  whatever  it  was  right  for  him  to 
have  done,  if  it  had  been  his  own  ship  and  cargo,  the  under- 
writer must  answer  for  the  consequences  of,  because  this  is 
within  the  contract  of  indemnity." 

In  the  case  of  Idle  v.  Boyal  Exchange  Assurance  Co,^  8  Taunt. 
765,  Dallas,  C.  J.,  says:  "The  authority  of  MUes  v.  Fletcher 
has  been  recognized  in  a  great  number  of  subsequent  cases,  and 
has  never,  that  I  am  aware  of,  been  in  the  slightest  degree  im- 
peached." 

In  the  case  of  Fatapsco  Ins,  Co.  v.  Souihgate,  6  Pet  604,  ad- 
juncts to  the  word  ''  necessity"  were  freely  used,  and  yet  it  ii 
stated  in  the  opinion  that  the  doctrine  of  the  case  of  MUles  v. 
Fletcher,  supra,  "has  been  repeatedly  sanctioned  by  the  latei 
decisions  both  in  England  and  in  this  countiy." 

In  the  case  of  Hayman  v.  MoUon,  5  Esp.  65,  while  urgent  neces- 
sity is  spoken  of,  the  case  appears  to  have  been  left  to  the  juiy 
without  any  expletive  to  find  "whether  there  was  such  necessilgf 
as  called  upon  the  captain,  acting  for  the  benefit  of  his  ownen, 
to  sell  the  ship." 
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In  the  case  of  Oreene  v.Boyal  Exchange  Assurance  Co.,  6 
Taunt.  68,  the  opinion  states:  "It  ought,  theiefoie,  to  haye 
been  left  to  the  jury  whether  a  prudent  man  would  have  sold 
the  ship  in  these  circumstances,  or  have  repaired  her,  and  pro- 
ceeded with  her  to  earn  what  he  could." 

In  the  case  of  Boberison  v.  Clarke,  1  Bing.  445,  the  question  left 
bj  the  instructions  to  the  jury  appears  to  have  been  to  find 
"  whether  they  thought  the  captain  justified  in  selling  the  yessel 
under  the  circumstances  which  had  been  proved;  and  [he]  told 
fhem  if  they  thought  the  sale  a  matter  of  neoessiiy,  they  must 
find  for  the  plaintiff." 

In  the  case  of  Cambridge  v.  AnderUm,  2  Bam.  k  Cress,  691» 
Abbott,  0.  J.,  told  the  jury  that  "  if,  under  the  ciroumstanoea 
in  evidence,  they  thought  the  ship  was  not  repairable  at  all,  or 
that  when  repaired  she  would  not  be  worth  the  expense  of  doing 
the  repairs,  the  plaintiffs  were  entitled  to  recover  for  a  total  loss." 

In  the  case  of  Somes  v.  Sugrue,  4  Car.  &  P.  276,  Tindal,  C. 
J.,  in  his  instructions  to  the  jury,  is  reported  to  have  said:  ''  The 
only  question  in  this  case  is  whether,  under  the  circumstances, 
there  has  or  has  not  been  a  total  loss  of  the  vessel,  if  at  all,  in 
consequence  of  the  sale,  and  that  will  depend  upon  whether  the 
■ale  was  a  sale  that  was  necessary  for  the  benefit  of  the  parties 
concerned.  *'*''*'  A  captain  has  no  power  to  sell  except 
from  necessity,  considered  as  an  impulse  acting  morally  to  ex- 
cuse his  departure  from  the  original  duty  cast  upon  him  of 
navigating  and  bringing  back  the  vessel.  *  *  *  If  you  think 
that  if  the  owner  himself  had  been  on  the  spot  uninsured,  he,  in 
the  exercise  of  sound  discretion,  would  have  repaired  the  vessel, 
or  that  if  an  agent  of  the  underwriters  had  been  there  he,  exer- 
cising such  discretion,  would  have  repaired,  then  this  captain 
ought  certainly  to  have  done  so.  But  if  they  would  not  have 
done  so,  then,  I  think,  this  captain  was  not  compellable  to  re- 
pair, and  the  sale,  in  such  case,  will  have  taken  place  under  a 
justifiable  necessity." 

In  the  case  of  Hunter  v.  Parker,  7  Mee.  &  W.  822,  the  ques- 
tions on  this  point  as  left  to  the  jury  were  "  whether  the  master 
in  selling  the  ship  had  acted  bona  fide,  and  with  the  intention  of 
doing  the  best  for  the  advantage  of  the  owners  and  of  all  parties 
concerned,"  and  '*  whether  there  was  an  actual  necessity  for  the 
sale." 

In  the  case  of  Cordon  v.  Mass,  F.  A  M.  Ins.  Co.,  2  Pick.  249, 
although  it  is  incomectly  said  all  **  the  judges  who  have  adverted 
to  this  subject,  except  Lord  Mansfield,  have  put  the  authority  of 
the  master  to  sell  upon  extreme  necessity,"  yet  the  same  judgCi 
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when  be  oomes  to  state  definitely  wliat  the  instnictionB  to  the 
jory  should  have  been,  uses  this  langoage:  ''The  instmetion 
shonld  hare  been,  that  if  they  were  satisfied  from  all  the 
evidence,  giving  doe  weight  to  the  opinion  of  the  snireyors,  thai 
the  sale  was  neoessaiy,  then  the  sale  oonstitnted  a  total  loss." 
These  instmotions  prescribed  must  have  been  carefuDy  con* 
sidered,  for  the  case  was  to  be  presented  for  a  new  trial,  and  the 
Teiy  language  might  be  expected  to  be  used  on  that  trial  in  in- 
structions to  the  juiy. 

It  is  not  common  to  find  difBarent  persons  using  the  same 
language  to  communicate  the  same  idea.  An  examination  of  the 
decided  cases  shows  that  the  omission  of  any  epithet  in  connection 
with  the  word  "  necessity  "  cannot  be  considered  erroneous. 

It  is  on  the  circumstances  ascertained  by  the  best  information, 
as  they  are  presented  at  the  time,  that  the  surveyors  and  master 
must  act  and  decide.  ''An  apparent  necessity  for  it  existing  at  the 
time,''  could  communicate  no  other  idea  to  the  jury  than  a 
necessity  which  appears  to  exist  at  the  time.  The  intention 
appears  to  have  been  to  inform  the  jury  that  they  were  to  judge 
of  the  necessity  of  the  sale  upon  the  proof  of  the  circumsi»noes 
as  they  were  presented  to  the  master.  This  would  be  correct. 
And  it  is  not  perceived  that  they  could  have  been  led  into  any 
erroneous  judgment  by  the  use  of  that  language.  The  question 
is  not,  whether  it  was  the  best  suited  and  most  appropriate 
which  could  have  been  used,  but  whether  the  jury  could  have 
been  led  into  any  misapprehension  of  duty  by  its  use.  The 
presiding  judge  had  most  respectable  authority  for  its  use. 

In  the  case  ol  Freeman  y.East  India  Company,  5  Bam.  &  Aid. 
6l7,  Abbott,  0.  J.,  says:  "And  under  these  circumstances,  a  sale 
of  the  cargo  or  any  part  of  it  by  the  master  could  confer  no  titie 
on  the  purchaser,  unless  there  wcis  an  apparent  necessity  for 
such  sale.  That  question  I  left  for  the  jury,  and  they  were 
clearly  of  opinion  that  there  was  in  this  case  no  such  apparent 
necessiiy."  In  that  case  Holroyil,  J.,  speaks  of  an  absolute 
necessiiy  f or  a  sale;  and  Best,  J.,  says:  "The  case  of  absolute 
necessity  constitutes  the  only  exception  to  the  general  rule." 
And  yet  he  says:  "I  think  the  case  was  properly  left  to  the 
jury,  and  that  there  ought  to  be  no  rule  granted."  No  im- 
portant distinction  appears  to  have  been  presented  to  their 
minds  in  the  use  of  the  words  "absolute  necessity"  and 
"apparent  necessity."  They  appear  to  have  regarded  them  as 
different  forms  of  language  to  communicate  the  same  idea. 

Mr.  Phillips,  when  stating  the  result  of  the  decided  casea» 
OflSB  this  language:  "A  sale,  whether  by  the  o¥mer  or  mastsTt 
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be  justified  or  not  in  respect  to  fhe  onderwriterB  aooo: 
to  the  apparent  circumHtmiceB  when  attentiyoly  and  fairly 
examined  and  considered;  the  eetimatesy  opinions,  and  advice 
of  competent  persons  who  can  be  consolted  being  first  obtained; 
«nd  not  according  to  the  resolt  of  an  experiment  of  the 
purchaser  in  floating,  recolrezing,  and  repairing  the  yesael:" 
a  Phill.  Ins.  307. 

The  other  instructions  on  this  point  appear  to  haye  been  taken 
from,  or  to  have  been  authorized  by,  the  decided  cases  already 
noticed.  The  testimony  on  this  point  was  quite  different,  and 
not  easily  reconcilable.  It  was  especially  within  the  province 
of  the  juiy  to  decide  upon  it.  There  is  no  motion  to  set  aside 
the  verdict  as  having  been  found  against  the  evidence.  Nor  is 
it  intended  to  intimate  that  it  could  have  been  of  importance,  for 
it  is  the  duiy  of  the  jury,  and  not  of  the  court,  to  decide  upon 
the  credibility  of  testimony. 

The  first  and  second  requested  instructions  appear  to  have  been 
baaed  upon  the  position  that  the  master,  being  a  part  owner,  would 
not  have  the  same  authorify  as  a  master  who  was  not  an  owner. 
The  settied  law  is  otherwise.  **  Whether  the  sale  be  by  the  owner 
or  the  captain  will  make  no  difference  if  the  circumslances  justi- 
fied the  selling,  and  the  sale  was  honestiy  and  fairly  conducted:'' 
Idle  T.  Boyal  Exchange  Asgwrance  Go.^  8  Taunt.  765. 

The  third  request  was  for  instruction  that  there  should  be 
such  an  imperious  and  uncontrollable  necessity  as  left  no  other 
reasonable  course  to  be  adopted.  Although  ihe  language  used 
in  the  request  may  have  been  selected  from  the  opinion  in  the 
case  of  Feirce  t.  Ocean  Ins.  Co.,  18  Pick.  83  [29  Am.  Dec.  576], 
it  has  become  apparent  from  an  examination  of  the  decided 
cases  that  the  law  does  not  require  the  use  of  any  form  of  words 
or  of  any  adjuncts  to  intensify  the  word  '*  necessity."  The  jury 
would  be  instructed,  without  the  use  of  any  such  words,  that 
there  must  be  a  necessily  that  left  no  alternative,  or  other  course 
to  be  pursued  consistentiy  with  a  faithful  discharge  of  duty^ 
and  that  is  all  which  the  law  requires. 

The  fourth  and  fifth  requested  instructions  would  have  de- 
prived the  master  of  authority  conferred  upon  him  by  law,  as 
eachibited  in  all  the  well-considered  cases. 

Exceptions  overruled.         

Iv JUxiD  YMmsL,  WBBT  XAT  Bi  BoLD  BT  Mapxir:  Sea  Mmkud  Be^fktiff  /im. 
Co.  V.  Cohm,  43  Am.  Dm.  841,  a&d  obmb  eited  in  note  345. 

Ths  fbincipal  OAn  is  oitsd  bk  FttAY.  The  OaUia  Amdk,  2  Cli£  44^ 
to  the  point  that  neoeicity  must  be  shown  to  aathorixe  master  to  sell  i^Jnrsd 
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Dbal  V.  Harrth, 

[8  UAXnJOtD,  40.] 

HifiBiE  Jusnai  ov  Piaob  hob  PumiTiFr  zk  JuDaMxar  Biooms  Tteh 
FAflsm  by  enforeing  a  jndgmeat  of  the  former  which  renudnt  nnreednded 
and  unpaid;  although  saoh  judgment  may  be  erroneona  if  the  Juttioe 
had  juriidiotion  of  the  case  in  which  it  waa  rendered. 

Doxndant's  Disohabok  undbb  Insolvxnt  Laws  dobs  not  Nbobssabilt 
Show  Want  ov  Jubisdiotion  on  the  part  of  a  Justice  of  the  peace  to 
render  a  judgment  against  him  for  a  cause  of  action  tiiat  accrued  prior 
to  his  application  for  the  benefit  of  such  laws. 

Abbaui/t  and  batfcezy,  and  false  imprisonment^  brought  by  the 
appellant  against  the  appellee.  The  pleas  were  non  cu2.  and 
jnstification  under  a  writ  of  ca.  sa.,  and  a  commitment  thereon, 
issued  by  a  justice  of  the  peace,  upon  a  judgment  rendered  by 
him  in  &Tor  of  the  defendant  and  against  the  plaintiff,  on  the 
fourteenth  day  of  February,  1851.  The  plaintiff  replied  that 
on  the  fifth  of  April,  1850,  he  applied  for  the  benefit  of  the  in- 
solvent laws,  and  in  the  following  September  obtained  his  final 
discharge  thereunder;  that  the  cause  of  action  on  which  the 
judgment  mentioned  in  the  plea  was  recoYcred  accrued  before 
the  date  of  his  said  application;  that  at  the  trial  before  the  jus- 
tice he  pleaded  and  produced  his  final  discharge  under  said 
laws;  that  the  ca.  sa,  and  commitment  were  based  upon  the 
judgment  so  rendered  by  said  justice,  and  that  he  could  not  be 
rightfully  arrested  and  imprisoned  for  the  non-payment  of  the 
sum  of  money  in  said  judgment  mentioned.  The  defendant 
demurred  to  this  replication,  on  the  ground  that  the  judgment 
of  the  justice,  having  been  rendered  by  a  court  of  competent 
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jnriBdictioii,  was  oondosiye  upon  the  parties  to  it  and  could  not 
be  impeached  for  informality,  error,  or  mistake,  so  long  as  it 
remained  in  force.  The  court  sustained  this  demurrer,  and 
gave  judgment  thereon  for  the  defendant,  and  the  plaintiff 
appealed. 

WiUiam  P.  Maulsby,  for  the  appellant. 

Joseph  M.  Palmer,  for  the  appellee. 

By  Court,  Eocleston,  J.  In  treating  of  what  kind  of  eno- 
neouB  proceedings  will  sustain  an  action  like  the  present,  the 
authorities  recognize  a  distinction,  in  some  respects,  between 
the  proceedings  of  courts  of  general  jurisdiction  and  of  tribu- 
nals having  but  limited  powers.  It  is  said,  however,  in  1  Ch« 
PI.,  ed.  of  1851,  p.  181:  ''In  general,  no  action  whatever  can 
be  supported  for  any  act,  however  erroneous,  if  expressly  sanc- 
tioned by  the  judgment  or  direction  of  one  of  the  superior 
courts  at  Westminster,  or  even  by  an  inferior  magistrate,  act- 
ing within  the  scope  of  his  jurisdiction."  Notwithstanding 
there  may  be  exceptions  to  the  general  rule  thus  stated,  yet  it 
is  certainly  true  that  if  the  inferior  judge  has  jurisdiction,  al« 
though  he  may  give  a  wrong  judgment,  provided  the  error  re- 
sults from  the  erroneous  conclusion  at  which  he  arrives,  neither 
the  judge  nor  the  plaintiff  in  the  judgment  can  be  made  a  tres- 
passer by  virtue  of  enforcing  the  same,  if  the  judgment  remains 
unrescinded  and  unpaid:  Id.;  Ackerley  v.  Parkinson,  3  Mau.  k 
8el.  425-428;  Putnam  v.  Man,  3  Wend.  205  [20  Am.  Dec.  686]; 
Belyea  v.  Bamsay,  2  Id.  604;  Horton  v.  Awchmoody,  7  Id.  203, 
204;  Miott  v.  Peirsol,  1  Pet.  340. 

In  Perkin  v.  Proctor,  2  Wils.  385,  a  distinction  is  taken  be- 
tween irregularity  and  error,  in  reference  to  judgments,  and 
the  court  say:  "Where  a  judgment  is  vacated  for  irregular- 
ity, the  party  is  never  excused  if  an  execution  is  executed 
thereupon;  yet  the  sheriff's  officer  is  excused,  because  he  has 
the  king's  writ  to  warrant  him."  And  again  they  say:  "In 
the  case  of  an  irregular  judgment  against  the  plaintiff,  and  a 
otgyiaa  aaiisfaciendum  executed  thereupon,  in  trespass  and  im- 
prisonment, the  party  and  the  officer  joined  in  a  plea  of  justifi- 
cation under  the  writ,  and  the  officer  was  therefore  held  guilty, 
as  well  as  the  party;  but  where  a  judgment  is  reversed  for  er- 
ror, it  is  different,  and  stands  good  until  reversed.  One  case  is 
the  fault  of  the  party  himself,  the  other  is  the  error  of  the  court" 

After  an  examination  of  the  authorities  referred  to,  and  the 
of  Ikmer  v.  Walker,  3  Gill  &  J.  385  [22  Am.  Deo.  829]; 
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WarfiM  T.  WaXljfT,  11  Id.  86,  86;  and  BwmuI  t.  Oriffie,  8  McL 
69,  60,  we  do  not  think  the  plaintiff  oan  nwintain  hia  soii 
The  facts  set  out  in  the  replication  do  not  neceaaarily  present  a 
case  of  want  of  jurisdiction  by  the  magistrate;  and  a  mere  error 
of  judgment  on  his  part,  if  there  was  any,  will  not  give  the 
plaintiff  a  right  of  action.  The  judgment  below  upon  the  de- 
murrrer,  in  favor  of  the  defendant,  vnll  therefore  be  affirmed. 
Judgment  affirmed. 

JuDioiAZi  OmoKB  n  vor  Liabli  for  aista  doxM  h^  him  while  Mstiiig  }adi« 
eially  and  within  the  sphere  of  hie  Jurisdiction:  BaUey  v.  Wiggmg^  00  Am. 
Deo.  650,  note  654;  Bifrdeh  ▼.  SUUe,  64  Id.  217»  note  243,  where  other  esses 
are  oolleoted.  Bat  a  magistrate  of  inferior  jurisdiction,  who  acts  in  exoess  of 
or  without  jurisdiction,  is  liable  in  damages  to  a  party  injured  by  hii  aotei 
Piper  y.  Peantm,  61  Id.  438,  note  441,  where  other  oaeoi  Bf  ooUeoteds 
especially  where  he  exceeds  his  jurisdiction  with  knowledge  of  the  Cacti  coop 
ctituting  the  exoess:  Clarbe  v.  May,  Id.  470,  note  473;  Orun^idom  v.  27e 
4eid.  251;  MiUerY.  Grioe.  44Id.  271. 


BUBBT  V.   GONOWAT. 

rsUissLum.  65.] 

PLADrrmr  Suino  on  Pbomisx  Madb  nr  CoiramBRATiov  or  Foi 
TO  FiLB  Gayxat  to  a  will  must  allege  in  his  dedaration  tiiat  ha 
terested  in  setting  the  will  aside. 

l>aOILAB4TIOK  IK  AOTION  BaSXD  OK  FoBBBAaAKCB  MTTST  SBOW  SRHBa  'Dwt' 

HZMxm  TO  PLAiNTiFr  or  a  benefit  to  the  defendant;  and  a  deelanllaa 
in  an  action  on  a  promise  made  upon  the  consideratioo  of  forbearaaea  to 
file  a  eaveai  to  a  will,  which  contains  no  allegation  that  the  testator  left 
any  assets,  either  real  or  personal,  after  payment  of  his  debts,  is  thsr»> 
fore  fatally  defectiTc. 

AflsoMPSiT,  brought  by  the  api)6llant^again8t  the  ajypeUee,  to 
xeoover  a  sum  of  money  agreed  to  be  paid  by  the  defendant  in 
consideration  that  the  plaintiff  would  forbear  oonteeting  the 
will  of  Zachariah  Conoway.  The  declaration  alleged  that  the 
testator  made  a  \fill  by  which,  among  other  things,  he  be- 
queathed to  the  defendant  property  of  the  value  of  five 
thousand  dollars;  that  plaintiff's  wife  was  one  of  the  lieii* 
at  law  of  the  testator;  that  he  had  determined  to  contest 
the  will,  and  to  file  a  caveat  thereto  when  it  should  be 
offiBred  for  probate,  in  the  name  of  himself  and  wife,  allege 
ing  that  at  the  time  of  the  making  of  the  will  the  testator 
was  not  ot  sound  mind,  of  which  intention  and  determination 
the  defendant  had  notice;  that  thereupon,  in  consideration  that 
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the  plaintiff  would  forbear  and  desist  from  oontesting  said  will, 
the  defendant  undertook  and  promised  to  pay  to  the  plaintiff 
the  sum  of  two  hundred  dollars  wheneyer  he  should  be  thereto 
required;  that  relying  upon  this  promise,  the  plaintiff  did  forbear 
and  desist  from  contesting  the  will,  and  filing  a  caveat  thereto, 
but  the  defendant  refused,  upon  request,  to  pay  said  sum  of 
two  hundred  dollars.  The  defendant  pleaded  non  assumpsU. 
The  plaintiff  proved  that  when  the  will  of  the  testator  was  read 
in  the  presence  of  the  defendant,  the  plaintiff,  and  his  wife,  she 
complained  of  the  provisions  of  the  wiU,  and  said  it  was  not  the 
will  of  the  testator;  that  he  had  been  unduly  influenced  by  other 
persons  to  make  it,  and  that  there  would  be  a  lawsuit  about  iL 
He  also  proved  that  at  the  house  of  the  plaintiff,  about  two 
years  after  the  testator's  death,  plaintiff's  wife  asked  the  de- 
fendant whether  he  did  not  promise  her  on  the  evening  after 
her  father's  burial  that  he  would  give  her  two  hundred  dollars 
if  she  would  say  no  more  about  her  father's  will,  to  which  he 
replied  that  he  had  told  her  that  he  would  pay  her  that  sum, 
but  that  he  did  not  say  when  she  would  get  it.  The  court,  on 
the  prayer  of  the  defendant,  instructed  the  jury  that  the  plaint- 
iff's declaration  was  radically  defective  and  bad  on  general  de- 
murrer, there  being  no  good  and  legal  consideration  to  support 
the  promise  set  out  in  it;  and  that  the  evidence  was  not  suffi* 
4nent  in  point  of  law  to  entitle  the  plaintiff  to  recover  on  the 
promise  alleged  in  the  declaration.  The  plaintiff  excepted  and 
appealed. 

WiUiam  P  MduMy,  for  the  appellanL 

Joseph  M.  Palmer^  for  the  appellee. 

By  Court,  Eoolsbtox,  J.  The  case  of  Seaman  i.  Seaman^  IS 
Wend.  381,  is  very  similar  to  the  present  in  several  important 
particulars.  There  the  narr,  alleged  that  the  father  of  the 
plaintiff  and  of  the  defendants  left  a  will,  in  which  he  gave  to 
the  defendants  and  others  a  large  amount  of  property,  real  and 
personal;  that  after  death  of  the  father,  and  before  the  wiU  was 
proved,  the  plaintiff  became  dissatisfied  with  its  provisions, 
and  entertaining  doubts  in  regard  to  the  sanity  of  the  testator 
at  the  time  of  the  execution  of  the  will,  he  filed  a  oaveai  against 
its  being  admitted  to  probate.  That  subsequently,  in  consid* 
^eration  that  the  plaintiff  would  withhold  all  opi>osition  to  the 
proving  of  the  will,  the  defendants  promised,  in  case  the  will 
should  be  proved  and  allowed,  to  pay  to  the  plaintiff  five  hun« 
dred  dollars.    The  plaintiff  also  avened  that  in  oonsidentioQ 
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of  the  promise  of  the  defendants  he  promised  to  withhold  all 
opposition  to  the  prolMtte  of  the  will,  and  that  he  made  no  fur- 
ther opposition  thereto,  and  that  the  will  was  thereupon  duly 
proved  and  allowed,  and  letters  testamentary  were  issued  thereon 
to  the  defendants,  who  were  named  as  executors  in  the  will. 
Upon  a  demurrer  to  the  narr,,  judgment  was  given  in  favor  of 
the  defendants.  And  Justice  Nelson,  speaking  for  the  court, 
says:  "As,  however,  it  does  not  sufficiently  appear  in  the  declara- 
tion that  the  plaintiff  was  particularly  interested  in  setting  aside 
the  will  of  his  father,  and  without  this  he  could  have  no  inter- 
est in  contesting  it  before  the  surrogate,  and  of  course  lost 
nothing  by  the  agreement,  I  think  the  demurrer  well  taken." 
In  the  particular  which  rendered  that  narr.  defective,  the  one 
before  us  is  certainly  quite  as  defective. 

In  Edwards  v.  Baugh,  11  Mee.  &  W.  646,  the  allegation  be- 
ing that  certain  disputes  and  controversies  were  pending  between 
the  plaintiff  and  defendant,  whether  the  defendant  was  indebted 
to  the  plaintiff  in  the  sum  of  one  himdred  and  seventy-three 
pounds  two  shillings  three  pence,  and  that  in  consideration  of 
the  plaintiff's  promise  not  to  sue,  the  defendant  promised  to 
pay  him  one  hundred  pounds,  the  narr.  was  held  bad,  as  not 
showing  a  sufficient  consideration,  there  being  no  allegation  of 
any  debt  being  due,  but  simply  that  a  dispute  and  controversy 
existed  respecting  it.  Lord  Abinger  thought  there  was  noth- 
ing in  the  word  '*  controversy  "  to  render  the  alleged  consider- 
ation a  good  one,  and  that  the  controversy  merely  was,  that 
the  plaintiff  claimed  the  debt  and  the  other  denied  it.  See  the 
cases  referred  to  in  the  note  on  page  647;  also  Jones  v.  Ashburr^ 
ham,  4  East,  466,  463;  Wade  v.  Simeon,  2  Man.  Gr.  &  S.  548; 
S.  C,  52  Eng.  Com.  L.  546;  1  Parsons  on  Cont.  865-367. 

In  Jones  v.  Ashbumham,  supra,  the  narr.  was  held  bad  because 
it  did  not  show  that  at  the  time  of  the  promise  made  by  the  de- 
fendant there  was  any  administration  upon  the  estate  of  the 
deceased  original  debtor,  or  that  he  left  any  assets.  In  regard  to 
the  rule  that "  any  damage  to  another,  or  suspension  or  forbear- 
ance of  his  right,  is  a  foundation  for  an  undertaking,"  etc.,  as 
laid  down  by  Mr.  Justice  Yates  in  PUlans  v.  Van  3fierop,  3  Burr. 
1673,  when  considering  how  that  rule  would  apply  to  the  case  as 
stated  by  the  narr.  in  Jones  v.  Ashbumham,  supra.  Lord  Ellen- 
borough  says:  ''  Now,  how  does  the  plaintiff  show  any  damage 
to  himself  by  forbearing  to  sue  when  there  was  no  fund  which 
could  be  the  object  of  suit,  where  it  does  not  appear  that  any 
person  in  rerum  natura  was  liable  to  be  sued  by  him?    No  rig^l 
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can  exist  in  this  Tague»  abstract,  and  indefinite  way."  And 
again  he  says:  "Bat  here,  whether  there  were  any  representa- 
tive, or  any  fnnds  of  the  original  debtor,  does  not  appear." 
Qrose,  J.,  also  refers  to  the  defect  in  the  narr.  for  want  of  aver- 
ring the  existence  of  assets  and  an  administration. 

Bolfe,  B.,  in  Edwards  ▼.  Baugh,  11  Mee.  &  W.  646,  denies  the 
correctness  of  the  proposition  laid  down  by  Mr.  Henderson,  in 
argument  that  forbearance  would  be  a  good  consideration  for  a 
promise;  so  that  if  it  had  appeared  on  the  face  of  the  declara- 
tion that  nothing  was  due  to  the  plaintiff,  his  forbearance  to  sue 
would  even  then  be  a  consideration.  The  baron  says:  ''  I  cannot 
subscribe  to  that.  I  think  the  plaintiff  is  bound  to  show  a  con- 
sideration in  the  shape  of  something  either  beneficial  to  the 
opposite  party  or  detrimental  to  himself." 

The  present  narr.  contains  no  allegation  that  Zachariah  Con- 
oway, the  testator,  left  any  assets,  either  real  or  personal,  after 
payment  of  his  debts.  Nothing  is  said  having  the  slightest  re- 
lation to  the  subject  of  assets,  except  simply  that  by  the  will, 
amongst  other  things,  the  testator  devised  and  bequeathed  to 
the  defendant  *'  real  and  personal  property  and  estate  of  a  large 
value,  to  vnt,  of  the  value  of  five  thousand  dollars."  The  narr, 
therefore  does  not  sufficiently  show  that  the  forbearance  prom- 
ised by  the  plaintiff  was  either  a  detriment  to  him  or  a  benefit 
to  the  defendant,  which  we  consider  necessary  in  a  suit  based 
upon  forbearance.  The  statement  here  made  in  reference  to 
the  gift  of  property  by  the  will  is  very  similar  to  that  in  fifeo- 
man  v.  Seaman^  12  Wend.  881,  where  the  averment  is  that  "  the 
father  of  the  plaintiff  and  of  the  defendants,  in  his  life-time, 
made  and  published  his  last  will  and  testament,  whereby  he 
devised  and  bequeathed  to  the  defendants  and  others  a  large 
amount  of  property,  real  and  personal." 

There  is  no  proof  before  us  except  what  was  given  by  the 
plaintiff.  And  although  its  truth,  in  every  particular,  be  ad- 
mitted, and  the  declaration  be  assumed  to  contain  the  statement 
of  a  sufficient  consideration  for  the  alleged  promise  of  the  de- 
fendant, nevertheless  we  do  not  think  the  proof  sustains  the 
contract  as  laid.  An  affirmance  of  the  judgment  must  there- 
fore follow. 

Judgment  affirmed. 

FosBEARANOK  TO  CoztTEffT  FliOBAn  ov  WiLL  wlIl  not  support  promiM 
to  pay  money,  where  no  reasonable  ground  of  contest  ezists:  See  Prater  t. 
Miller t  GO  Am.  Dec.  521,  note  524.  An  agreement  not  to  oppose  the  probate 
•I  a  will  forma  no  consideration  for  a  compromiee,  unless  the  psrty  would  bs 
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In  aome  way  interested  in  the  aetting  adde  of  the  will:  Sat^ord  y.  Hua^ord^ 
S2  Mich.  318,  citing  the  principal  case.  No  reoovery  can  be  had  upon  a 
promise  of  forbearance  made  without  consideration:  JBckerT,  McAUi^er,  45 
Md.  306,  eitxng  the  principal  ease. 

Tbb  fbinoipal  CASS  IS  ciTBD  in  BaUimore  O,  P,  R,  Co.  t.  WUkmmm^  30 
Md.  230,  to  the  point  that  it  is  always  competent  for  a  party,  by  a  prayer 
properly  framed,  to  call  the  court's  attention  to  the-pleadings,  and  to  ask  its 
judgment  npon  their  sufficiency  or  legal  effect.  It  is  also  distjngnlshed 
in  HamU  v.  Stahl,  27  Id.  173. 


Mayob  and  Grrr  Gounoil  of  Baltimobe  v.  Root. 

[8  lC4BTi.Ain>,  96.] 

Fmrse  iir  Hands  ov  DiSBUBsnia  Officer  of  Muvioipal  CoBPOBATioir, 
due  to  officers  of  the  corporation  for  salaries,  are  not  8Qb]eot  to  attach- 
ment for  debts  owed  by  them. 

MuiriciPAL  CosFO&ATiON  IS  Pabt  of  State  Gotebitiizht,  ezerdsing  dele- 
gated political  powers  for  public  purposes,  and  the  rule  which  prevents 
an  attachment  from  being  levied  npon  a  claim  of  one  state  officer  on  funds 
in  the  hands  of  another  applicable  to  its  payment  applies  with  equal 
force  to  the  officers  of  such  corporation. 

MiTSiciFAL  GoBPO&ATiOKs  ABB  KOT  INCLUDED  IN  Pbotibions  of  the  Mary- 
land act  of  1825,  which  authorizes  an  attachment  to  be  levied  npon  pn^ 
erty  of  the  defendant  in  the  hands  of  any  "  person  or  persons  whatsvcTp 
corporate  or  sole."  Reason  and  necessity  justify  the  oonstmotion  of  that 
statute  which  excepts  such  corporations  from  its  operation. 

In  Constrvinq  Statute,  Intention  of  Makers  must  be  Reqarded,  and 
what  is  within  that  intention  is  within  the  statute,  though  not  witfain 
the  letter,  while  what  is  within  the  letter  of  the  statute  but  not  witUa 
the  intention  of  the  makers  is  not  within  the  statute. 

Creditor  cannot  Alwatb  Attach  Claim  because  Clazkaht  mat  Soi^ 
although  the  general  rule  Ib  that  he  can  <lo  so. 

Afpeai.  from  the  superior  court  of  Baltimore.  The  opinioii 
states  the  facts. 

OrafUm  L.  Dulany  and  Benjamin  0*  Preasknanj  for  the  appel- 
ant. 

T.  Yate8  WaUh,  for  the  appellee. 

By  Court,  Eoolbstoh,  J.  The  present  attachment  was  laid  in 
the  hands  of  J.  J.  GhniTeSy  the  city  register,  who,  at  the  time,  aa 
register,  held  money  due  by  the  mayor  and  city  council  of  Bal- 
timore to  Brashears,  the  defendant,  for  his  salary  as  a  police 
officer.  The  judgment  below  sustained  the  attachment,  and 
whether  that  decision  is  correct  or  not  is  the  question  for  ouf 
consideration. 

It  has  been  repeatedly  held  that  money  due  by  the  govern* 
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xnent  to  its- officers  or  agents  for  services  rendered  by  them  as 
Each,  whilst  it  remains  in  the  hands  of  the  goyernment  or  in  the 
keeping  of  its  disbursing  agents,  is  not  liable  to  be  attached  or 
seized  by  the  creditors  of  those  having  such  claims  upon  the 
government.  This  is  certainly  true  in  regard  to  those  who  hold 
appointments  directly  from  state  authority.  The  opposite 
theory  would  be  calculated  to  produce  serious  interruptions  in 
the  course  of  public  business,  and  hinder  and  delay,  if  not  en- 
tirely prevent,  in  some  instances,  the  accomplishment  of  veiy 
important  measures,  depending  for  their  successful  termination 
upon  the  prompt  and  regular  supply  of  the  funds  on  which  the 
officers  or  agents  have  to  rely.  Whilst  treating  of  this  subject 
in  Divine  v.  ffarme,  7  T.  B.  Mon.  444  [18  Am.  Dec.  194],  the 
court  say:  ^'It  would  be  a  mortifying  circumstance  to  see  a 
member  of  the  legislature  rendered  unable  to  pay  his  sustenance 
while  attending  on  its  session,  because  a  creditor,  who  never 
dealt  on  the  credit  of  the  fund,  should,  by  injunction,  detain 
his  compensation,  on  which  he  obtained  credit  with  his  host.'* 

In  OhedLy  v.  Brewer,  7  Mass.  259,  the  treasurer  of  the  county 
held  twenty-one  dollars  and  twenty-five  cents,  which  was  due  to 
Brewer  for  services  rendered  by  him  as  a  juror.  Under  a  stat- 
ute of  the  state,  the  plaintiffs  made  an  effort  to  have  this  money 
applied  to  the  satisfaction  of  their  claim  against  Brewer;  insist- 
ing that  the  treasurer  was  to  be  considered  as  his  trustee  under 
the  statute.  But  the  court  held  that  a  public  officer  having 
money  in  hand  to  pay  a  demand  which  one  has  on  him  merely 
as  a  public  officer  cannot,  for  that  cause,  be  adjudged  his  trustee. 
And  the  court  say:  ^^A  contrary  decision  would  be  mischievous, 
as  will  appear  from  this  single  consideration,  that  it  would  sus- 
pend, during  the  pendency  of  an  action,  a  possibility  of  settling 
the  accounts  of  the  officer  who  should  be  summoned  as  the 
trustee;  and  it  may  be  added  that  it  would  unreasonably  com- 
pel him  to  attend  courts  in  every  county  in  the  commonwealth 
to  answer  interrogatories." 

In  BuUdey  v.  Eckert,  3  Pa.  St.  868  [46  Am.  Dec.  650],  Bulkley 
had  a  judgment  against  XTlp  and  Eckert,  on  which  an  attach- 
ment issued.  This  writ  was  laid  in  the  hands  of  J.  Paul,  who, 
being  a  school  director  of  a  township  in  the  cotmty,  and  treas- 
urer of  the  board  of  school  directors,  had  in  his  custody,  as 
treasurer,  the  public  money  to  be  applied  to  the  support  of  the 
schools  in  the  township.  THp,  one  of  the  defendants,  had  been 
a  teacher  in  one  of  these  schools,  and  for  his  services  as  such 
there  was  money  due  him,  but  neither  of  the  defendants  had 
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any  other  claim  upon  the  garnishee.  The  decision  in  both 
courts  was  adverse  to  the  claim  of  the  attaching  creditor,  upon 
the  ground  that  money  in  the  hands  of  the  treasurer,  in  his 
official  character,  could  not  be  legally  attached.  The  appellate 
court  speak  of  his  situation  as  being  similar  to  that  of  a  shexifl 
or  prothonotary  having  money  in  his  hands  as  a  public  officer, 
which  has  been  determined  not  to  be  subject  to  the  process  of 
attachment.  The  injurious  effects  upon  the  regular  arrange- 
ment and  administration  of  public  business  by  allowing  such 
funds  to  bo  attached  are  well  described  by  Mr.  Justice  Sergeant, 
who,  in  delivering  the  opinion  of  the  court,  says:  '*  Gh:eat  public 
inconvenience  would  ensue  if  money  could  be  thus  arrested  in 
the  hands  of  officers,  and  they  be  made  liable  to  all  the  delay, 
embarrassment,  and  trouble  that  would  ensue  from  being  stopped 
in  the  routine  of  their  business,  compelled  to  appear  in  court, 
employ  counsel,  and  answer  interrogatories,  as  well  as  take  care 
that  the  proceedings  are  regularly  carried  on,  and  bail  to  return 
duly  given.  If  a  precedent  of  this  kind  were  set,  there  seems  no 
reason  why  the  state  or  county  treasurer^  or  other  fiscal  officers 
of  the  commonwealth,  or  of  mimicipal  bodies,  may  not  be  sub- 
jected to  the  levying  of  attachments,  which  has  never  been  at- 
tempted nor  supposed  to  come  within  the  attachment  law.  We 
do  not  therefore  think  this  is  such  a  debt  as  is  contemplated  by 
that  law." 

We  do  not  understand  the  counsel  for  the  appellee  as  con« 
tending  that  money  due  to  a  state  officer  for  services,  whilst  it 
remains  in  the  custody  of  a  fiscal  agent  or  officer  of  the  state, 
can  be  attached.  If  the  law  will  not  permit  it  to  be  done  in 
such  a  case,  what  good  reason  is  there  in  support  of  such  a 
principle  which  does  not  also  apply  with  perfect  propriety  to 
county  officers  and  those  of  municipal  corporations?  City 
charters  are  granted  by  the  legislature  for  the  purpose  of  car- 
rying on  the  machinery  of  government  within  certain  limits. 
And  the  power  conferred  in  them  to  appoint  fiscal  agents  and 
police  officers,  and  to  provide  compensation  for  their  services, 
are  essentially  necessary  for  carrying  into  effect  the  object  and 
design  of  such  charters  as  create  corporate  powers  which  are  in 
reality  but  branches  ol  the  state  government  having  delegated 
limited  authority.  Chancellor  Kent  says:  '^Public  corpora- 
tions are  such  as  are  created  by  the  government  for  political 
purposes,  as  counties,  cities,  towns,  and  villages,  and  the  whole 
interest  in  them  belongs  to  the  public:"  2  Kent's  Oom.  276. 
Id  the  Begeniso/ihe  Univer^Uy  of  Maryland  v.  WiUiamBt  9  Gill  A 
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J.  397  [31  Am.  Dec.  72],  fhe  court  say:  "A  public  corporation  is 
one  that  is  created  for  political  poiposes,  mth  political  powers 
to  be  exercised  for  poiposes  connected  with  the  public  good  in 
the  administration  of  civil  government;  an  instrument  of  the 
government  subject  to  the  control  of  the  legislature  and  its 
members,  officers  of  the  government,  for  the  administration  or 
discharge  of  public  duties,  as  in  the  cases  of  citiee,  towns,"  etc. 
And  again  it  is  said:  ''The  corporation  of  the  universily  has 
none  of  the  characteristics  of  a  public  corporation.  It  is  not  a 
municipal  corporation.  It  was  not  created  for  political  pur- 
poses, and  is  invested  with  no  political  powers.  It  is  not  an 
instrument  of  the  government  created  for  its  own  uses,  nor  are 
its  members  officers  of  the  government,  or  subject  to  its  control 
in  the  due  management  of  its  afiSurs." 

As  municipal  corporations  are  parts  of  the  state  government 
exercising  delegated  political  powers  for  public  purposes,  the 
rule  which  prevents  an  attachment  from  being  levied  upon  a 
claim  of  one  state  officer  on  funds  in  the  hands  of  another,  ap* 
plicable  to  its  payment,  must  apply  with  equal  force  to  a  case 
like  the  present.  If  an  argument  against  the  right  to  attach, 
based  upon  inconvenience,  can  have  an  influence  in  any  case,  it 
surely  should  do  so  where  the  officers  of  a  large  cify  are  neces- 
sarily very  numerous. 

The  api>ellee's  counsel,  however,  contends  that  the  attachment 
is  clearly  authorized  by  the  act  of  1825,  chapter  114,  section  2, 
which  provides  for  an  attachment  against  the  goods,  chattels, 
and  credits  of  a  defendant  in  a  judgment,  ''  in  the  hands  of  the 
plaintiff,  or  in  the  hands  of  any  other  person  or  persons  what- 
ever, corporate  or  sole."  This  he  thinks  renders  not  only  pri- 
vate corporations  but  those  of  a  public  municipal  character 
also  liable  to  such  process.  But  we  do  not  agree  with  him. 
There  is  no  necessity  to  give  such  a  construction  for  the  purpose 
of  giving  effect  to  the  law,  as  there  are  institutions  on  which  it 
may  operate  without  carrying  it  to  the  extent  insisted  upon  by 
the  appellee. 

The  argument  from  inconvenience,  which,  exclusive  of  the 
act,  prohibits  or  denies  the  right  of  attachment,  we  think  will 
sanction  the  construction  that  the  legislature  did  not  design  to 
include  municipal  corporations.  Although  the  language  of  the 
law  of  Kentucky,  which  was  under  consideration  in  Divine  v. 
Earvie,  7  T.  B.  Mon.  444  [18  Am.  Dec.  194],  is  very  general  and 
comprehensive,  yet  its  general  terms  were  not  considered  suffi- 
cient to  entitle  a  creditor  of  an  officer  or  employee  of  the  state 
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to  demand  payment  of  bis  claim  oat  of  a  sum  of  money  allowed 
tbe  employee  in  the  ordinary  appropriation  bill.  Tbere  the 
pnblio  inconTenience  exerted  considerable  influence  upon  the 
decision. 

In  Ckealy  v.  Brewer,  7  Mass.  269,  the  court  were  called  on  to 
construe  a  statute  under  which  the  plaintiffs  sought  to  enforce 
the  payment  of  their  claim  against  Brewer  by  demanding  pay- 
ment of  the  county  treasurer  out  of  money  in  his  hands  due  to 
Brewer  as  a  juror.  There  the  injury  to  the  public  arising  from 
sustaining  such  a  proceeding  is  referred  to  as  worthy  of  much 
consideration  by  the  court  in  giving  an  interpretation  to  the 
statute. 

In  Pennsylvania  the  law  relative  to  domestic  attachments, 
passed  in  1807,  by  its  second  section  provides  that  the  officer 
to  whom  the  process  is  directed  "  shall  attach  all  the  lands, 
goods,  chattels,  and  effects  of  the  defendants,  in  whose  hands 
soever  the  same  can  be  found."  And  the  act  passed  in  1836, 
on  the  same  subject,  prescribes  the  form  of  the  writ;  in  which 
command  is  given  to  the  sheriff  to  attach  all  and  singular  the 
goods  and  chattels,  lands  and  tenements,  of  the  defendant,  ''in 
whose  hands  or  possession  soever  the  same  may  be. "  The  fourth 
section  then  directs  that  the  writ  shall  contain  a  clause  require 
ing  the  officer  *'  to  summon  the  garnishee,  or  person  in  whose 
hands  any  of  the  defendant's  money  or  other  effects  may  happen 
to  be."  This  language  is  certainly  very  general,  and,  looking  at 
it  in  regard  to  its  common  import  and  meaning,  would  seem  to 
authorize  an  attachment  to  be  laid  on  the  property  and  effects 
of  a  defendant  in  the  hands  of  any  person  having  the  same» 
whether  the  parties,  or  either  of  them,  were  officers  or  not. 
And  yet  we  find  the  courts  deciding,  in  BuUdey  v.  Eclceri,  3  Pa. 
St.  368,  that  the  fiscal  officers  of  the  state  or  county,  or  of  mu* 
nicipal  bodies,  are  not  subject  to  the  levying  of  attachments,  and 
have  never  been  supposed  to  come  within  the  attachment  law. 
Now,  if  in  that  case  the  treasurer  of  the  board  of  school  direc- 
tors of  a  township,  having  money  in  his  custody  to  be  applied  to 
the  support  of  the  schools,  is  not,  according  to  the  proper  con- 
stmction  of  those  laws,  a  person  in  whose  hands  any  money  or 
effects  of  the  teacher  are  to  be  found,  although  for  services 
rendered  by  the  teacher  there  was  money  due  him,  'and  the 
necessity  for  guarding  the  public  against  the  evils  resulting 
from  a  different  theory  induced  the  construction  given  in  that 
ease,  there  is  just  as  much  propriety,  from  necessity,  in  the 
present  instance,  for  holding  that  although  the  act  of  1826 
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giTefl  autliority  to  levy  an  attachment  in  the  hands  of  any 
person  or  persons,  corporate  or  sole,  neyerfcheless  officers  of  a 
mnnicipal  corporation  are  not  subject  to  the  provisions  of  that 
act.  The  principle  seems  to  be  well  settled,  that  without  this 
act  such  officers  would  not  be  liable  to  process  of  this  sort. 
That  necessify  which  established  this  principle,  and  which  like- 
wise justified  the  Pennsylvania  courts  in  so  restricting  the  gec- 
eral  language  of  their  statutes  as  not  to  include  even  the  treas- 
urer of  the  board  of  school  directors  for  a  township,  will  not 
permit  us  so  to  construe  our  law  as  to  sustain  the  plaintiff's 
claim.  Season  and  necessity,  we  think,  fully  justify  the  con- 
struction that  the  act  does  not  include,  but  excepts,  cases  of  this 
sort. 

In  Dwarris  on  Statutes,  728,  in  9  Law  Lib.  68,  it  is  said:  "  In 
law  all  cases  cannot  be  foreseen  or  expressed;  the  object  of  in- 
terpreting laws  by  what  is  called  equity  is  to  supply,  as  far  as 
possible,  this  deficiency  by  recurrence  to  natural  principles  of 
justice.  It  is  the  same  with  cases  excepted,  by  reason  and  neces- 
sity, out  of  the  prescribed  rules.  As  relates  to  this  branch  of 
interpretation  last  considered,  when  cases  fall  out  which  should 
not  be  determined  by  the  literal  rule,  and  therefore  excepted 
out  of  it,  the  expressions  of  Grotius  are  strictly  applicable:  ''FU 
autem,  ea  correction  nan  toUendo  legvi  cbligationem,  9ed  declarando 
legem  in  certo  casu,  non  obligare.'*  And  in  the  case  of  the  State  v. 
Bcyd,  2  Oill  &  J.  874,  the  court  say:  **  Statutes  are  sometimes 
extended  to  cases  not  within  the  letter  of  them,  and  cases  are 
sometimes  excluded  from  the  operation  of  statutes,  though 
within  the  letter,  on  the  principle  that  what  is  within  the  in- 
tention of  the  makers  of  a  statute  is  within  the  statute,  though 
not  within  the  letter;  and  that  what  is  within  the  letter  of  a 
statute  but  not  within  the  intention  of  the  makers  is  not  within 
the  statute;  it  being  an  acknowledged  rule  in  the  construction 
of  statutes  that  the  intention  of  the  makers  ought  to  be  re- 
garded." 

In  HawQiom  v.  8i.  LofuxB^  11  Mo.  59  [47  Am.  Dec.  141],  it  was 
decided  that  under  the  provisions  of  the  statute  of  that  state,  to 
be  found  in  the  revised  code  of  1835,  p.  254,  a  public  municipal 
corporation  could  not  be  summoned  as  garnishee,  on  account  of 
a  sum  due  to  an  officer  of  the  corporation  as  part  of  his  salary, 
although  it  had  been  held  that  private  corporations  might  be 
'^proceeded  against  by  garnishment."  Hawthorn  caused  the 
eiiy  of  St.  Louis  to  be  summoned  as  garnishee  of  Clark,  who 
was  recorder  of  the  diy,  the  plaintiff  being  an  execution  cred- 
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iter  of  Clark,  to  whom  the  dij  owed  ft  balance  on  acoonnt  of 
his  salary.  Because  the  ciiy  was  **  a  public  municipal  corpocft- 
tioUp  created  for  the  public  benefit,"  the  court  held  it  not  to  be 
subject  to  the  rules  goTeming  private  corporations,  such  aa 
banks,  insurance  companies,. and  other  similar  oorporationa. 
They  then  say:  ''It  should  not,  therefore,  be  compelled  to 
stand  at  the  bar  of  all  the  courts  in  the  state  and  participate  in 
the  judicial  controversies  carried  on  between  debtors  and  cred- 
itors. Whilst  these  contests  would  be  going  on,  the  public  in- 
terest would  suffer,  by 'abstracting  from  their  corporate  duties 
the  time  and  attention  of  the  officers  and  occupying  them  in 
contests  about  which  the  corporation  had  no  interest.  And 
however  desirable  it  may  be  to  creditors  to  enforce  against  the 
officers  of  the  corporation  their  just  demands  by  the  means 
resorted  to  in  this  case,  yet  we  think  that  public  policy  forbids 
the  imposition  of  such  a  liability  upon  the  corporation." 

Neither  in  the  Massachusetts  nor  the  Pennsylvania  case  are  the 
officers  held  to  be  excluded  from  the  operation  of  their  attach- 
ment laws,  because  those  laws  are  considered  as  having  refer- 
ence to  persons  as  individuals,  and  not  to  corporations.  And 
in  the  Missouri  decision  the  liability  of  private  corporations  is 
distinctly  recognized.  In  all  those  cases  we  find  the  exemption 
of  officers  from  attachments  placed  upon  considerations  of  pub- 
lic policy,  having  in  view  the  necessity  of  preventing  serious 
impediments  to  the  prompt  and  efficient  dischaige  of  official 
duties;  just  su6h  considerations  as  should  exclude  the  present 
parties  from  the  operation  of  the  act  of  1825  by  construing  its 
language  as  not  including  corporations  of  a  public  municipal 
character. 

The  counsel  for  appellee  says  that  under  the  ciiy  charter  the 
defendant  Brashears  could  have  sued  the  corporation  for  his 
claim  if  his  salary  had  been  improperly  withheld;  and  being  a 
claim  for  which  he  had  a  right  of  action,  it  was  a  credit  subject 
to  attachment.  Admitting,  however,  that  Brashears  might  have 
maintained  an  action  against  the  corporation,  still  the  right  of 
the  appellee  to  attach  the  claim  is  not  relieved  from  the  objec- 
tion to  it,  based  upon  considerations  of  public  policy.  Because 
a  claimant  may  sue,  it  does  not  follow  that  his  creditor  can  at- 
tach the  claim  in  every  case,  although  as  a  general  rule  it  may 
bo  so.  There  is  no  intimation  in  the  Pennsylvania  case  that  the 
school-teacher  could  not  have  sued  the  treasurer  of  the  board  of 
school  directors.  And  although  in  Hawihom  v.  St.  Louis,  supra, 
the  liability  of  the  city  to  be  summoned  as  garnishee  was  denied* 
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yet  there  can  be  no  doubt  that  Clark,  the  reoorder,  had  a  right 
to  sae  the  corporation  for  the  amount  of  his  salary  then  due. 
That  this  is  true  may  be  seen  by  reference  to  the  decision  in  Oarr 
V.  8L  Louis,  9  Mo.  190.  There  the  plaintiff  claimed  fees  due 
from  the  corporation  to  him,  as  recorder  of  the  city;  and  his 
right 'to  recoTer  was  sustained.  See  also  article  1,  section  2,  of 
the  amended  charter  of  St.  Louis,  approved  February  15, 1841, 
and  article  1,  section  2,  of  an  act  to  reduce  the  law  incorpo- 
rating the  city  of  St.  Louis,  and  the  several  acts  amendatory 
thereof,  into  one  act,  and  to  amend  the  same,"  approved  Febru- 
ary 8, 1843. 

Under  the  belief  that  the  claim  of  Brashears  was  not  liable 
to  attachment,  we  must  reverse  the  judgment  below. 

Judgment  reversed  and  no  procedendo  ordered. 

Gabnishhxnt,  Liabilitt  of  Munioifal  Corporationb  to:  See  note  to 
ZHvine  v.  Ilarvie,  18  Am.  Deo.  204,  where  thiB  subject  is  disonssed  at  length. 
A  municipal  corporation  is  not  liable  to  the  prooees  of  garnishment  in  favor 
of  a  creditor  of  one  of  its  officers:  Hawthorn  v.  SL  Lauis^  47  Id.  141;  Ma> 
win  y.  CUy  qf  Chicago,  46  HL  136;  Wallaee  y.  Lawyer,  54  Ind.  506,  both 
dting  the  principal  case. 

Mttkioipal  GofiPOBATiON  Enjots  EzxxFnoN  ov  QovKBNMSZTT  in  exercise 
of  powers  which  it  possesses  for  public  purposes:  Stewart  v.  CUy  qf  New 
OrleanSj  61  Am.  Dec.  218,  note  220,  where  other  cases  are  collected. 

DlSTIKTTION  BETWEEN  PtTBUO  AND  PBIVATB  FoWEftS  07  MUKIOIPAL  OOH- 

roBATiON:  See  Lloyd  y.  Mayor  tie.  qfNew  Torh,  55  Am.  Deo.  847,  note  349, 
where  other  cases  are  collected. 

Intention  of  Lbgislatubb  is  to  Govern  in  Ck>N8TBniNo  Statutes:  See 
BettetfUle  A  I.  B,  R,  Co.  v.  Chregory,  58  Am.  Deo.  589,  note  599,  where  other 
cases  are  collected.  A  statute  will  not  be  so  construed  as  to  work  publio 
mischief,  unless  required  by  clear  unequiyocal  words:  People  y.  Z/am6ter,  47 
Id.  273,  note  279.  Statutes  should  be  construed  according  to  the  natural  and 
obvious  meaning  and  import  of  the  terms,  without  resorting  to  any  foroed 
oonstruction  for  the  purpose  of  limiting  or'  extending  their  operation:  Sea 
note  to  WaUer  v.  Earrie,  82  Id.  597,  and  the  cases  there  dted. 


Whecb  V.  Davidson. 

[8  Hastlavd,  109.] 

lEKPLonmiT  or  Attorney  to  Pboseoutb  iNJVNonoir  Sun  does  not 

sarily  confer  upon  him  authority  to  bind  his  client  to  indcnmify  a  third 
person  who  becomes  surety  on  the  bond  for  the  injunction. 

Whether  Issuino  ov  Injunction  Bbqctires  Bond  ob  not  Defends  woa 
Discretion  of  the  judge  who  orders  it. 

Person  tor  Whom  Another  Assitmes  to  Act  as  Agent  withouv 
AuTHORmr  is  not  bound  by  the  latter's  aots»  unless*  on  fall  knowledfi^ 
he  afterwards  reoognizes  and  adopts  them. 
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FABsnnEB  Who,  without  AtiTHO!BiTT«  AoiMntB  to  Xmnanrr  Subxtt  oo 
an  iiijimotion  bond,  given  in  a  suit  prosaoated  for  the  benefit  of  bia  fiim, 
dona  not  thereby  bind  the  firm  Qnleea  hia  oopartnen  aabaeqaently  ratify 
hiaaot 

AOBNOT  piLIOATBD  TO  ThBBB  PKBSONSy  BT  WbITRN  IkSTRUXXNT  bj  whl^ 

it  ia  created  and  defined,  cannot  be  executed  by  one  of  them. 

AOXMT  OAKHOT  DbLBOATB  HIS  AUTHOBTTT  TO  AkOTHSB.  ^ 

Appeal  from  the  superior  court  of  Baltimore.  The  opinion 
states  the  case. 

Robert  J.  Brenty  for  the  appelLutt. 

William  A.  TdUboU  and  Oeorge  W.  Broum^  for  the  appellees. 

By  Court,  Lb  Qeahd,  0.  J.  The  record  in  this  case  shows  the 
following  state  of  facts:  A  mercantile  firm,  under  the  style  and 
name  of  Carter  &  Washington,  in  the  dty  of  Washington,  Dis- 
trict of  Columbia,  were  indebted  to  merchants  in  the  city  of 
Baltimore.  Washington,  by  transfer,  as  it  was  alleged,  had 
eonveyed  the  joint  assets  to  secure  the  payment  of  his  own  debts 
to  the  exclusion  of  those  of  his  partner.  Carter.  The  creditors 
of  both,  in  the  city  of  Baltimore,  being  desirous  of  having  the 
property  appropilated  to  the  payment  of  the  debts  of  the  firm, 
appointed  a  committee,  in  the  following  words,  to  superintend 
and  guard  their  interests: 

"  We,  the  undersigned  creditors  of  Carter  &  Washington,  agree 
to  contribute  ratably  our  proportion  of  all  expenses  incurred 
(agreeably  to  the  amount  of  our  claims)  in  any  legal  or  other 
proceedings  which  have  or  may  be  taken  by  A.  B.  Davidson,  C. 
A.  Hall,  and  T.  W.  Hall,  in  reference  to  the  assignment  and  bill 
of  sale  made  by  B.  C.  Washington  for  the  benefit  of  B.  F.  Gkurd- 
ner  and  Franklin  Gardner;  and  we  do  hereby  further  agree  to 
indemnify  them  against  all  loss  for  any  liabilities  assumed,  or 
security  given  by  them  or  by  Heniy  Carter,  of  the  late  firm  of 
Carter  &  Washington,  in  any  further  proceedings  which  may  be 
taken  by  him  or  them,  under  the  advice  of  their  counsel,  J.  H. 
Bradley,  esq.,  of  Washington.  Qiven  under  our  hands  thii 
nineteenth  day  of  June,  1846. 

(Signed)  "  Habbison  &  Co. 

''  DAVmSOK  &  SAliDBBS. 

"  Hall,  Tatlob  &  Co. 
**  Cahpeb  &  Bbtttt. 
«  Mabbiott,  Mabtb  &  Co» 
«  H.  W.  Habbison  &  Ga 
**  Spxluoi  &  Albbbtl'' 
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In  porsaaiice  of  ttiis  authoriiy,  Sanders  and  Thomas  W.  Hall 
went  to  Washington »  assuming  to  act  on  behalf  of  their  own 
firms,  and  as  representatiTes  of  the  other  creditors  of  Carter  & 
Washington,  to  advise  with  counsel  and  take  measures  to  oppose 
the  deed  of  Washington.  They  employed  Joseph  H.  Bradley, 
esq.,  as  counsel,  to  file  a  bill  for  an  injunction  and  to  set  aside 
the  deed.  Hall  returned  to  Baltimore,  leaving  Sanders  in  Wash- 
ington. Bradley  procured  the  appellant  to  go  on  the  injunction 
bond.  The  injunction  was  subsequently  dissolved,  suit  insti* 
tuted  on  the  bond,  and  a  judgment  obtained  against  the  api)el- 
lant  for  upwards  of  three  thousand  dollars. 

Mr.  Bradley  testifies  that  he  requested  the  appellant  White 
to  go  on  the  bond,  but  he  positively  refused  to  do  so  unless  he 
had  some  written  evidence  of  indemnity.  Bradley  then  informed 
him  that  both  Hall  and  Sanders  had  distinctly  agreed  that  if 
such  securiiy  could  be  got,  the  creditors  whom  they  represented 
would  indemnifiy  the  securily;  that  on  the  same  day.  White 
being  in  the  office  of  the  witness,  the  latter  then,  in  the  presence 
and  with  the  privity  and  consent  of  Sanders,  wrote  the  follow- 
ing, letter: 

*•  Mb.  W.  Q.  W.  Whttb. 

**Dear  Sir — ^If  the  judge  grants  the  injunction  to-day,  Mr. 
Carter  will  have  to  give  security,  of  course.  It  is  very  important 
that  none  of  the  creditors  should  join  in  the  bond,  for  I  may 
want  to  make  them,  or  some  of  them,  witnesses.  I  have  their 
authority  for  saying  that  if  this  thing  is  done  they  will  release 
Carter  and  indemnify  any  one  who  goes  his  securiiy.  The  pen- 
alty in  the  bond  will  probably  be  two  thousand  dollars,  or  pos- 
sibly five  thousand  dollars,  but  the  risk  cannot  be  any  more  than 
the  loss  on  the  postponed  sale  of  goods  and  the  interest  on  their 
value  and  the  expense  of  keeping  them.  Under  these  circum- 
stances, I  have  suggested  to  Mr.  Carter  to  ask  you  and  Dr. 
Qunton,  as  the  friend  of  Mr.  Davidson,  or  some  other  gentle- 
man here,  to  join  him  in  the  bond.'' 

In  reply  to  certain  interrogatories  propounded  to  Thomas  W. 
Hall  and  others  on  behalf  of  the  appellant,  he  states,  in  sub- 
stance, that  he,  in  company  with  Mr.  Davidson,  visited  Wash- 
ington city,  and  there  endeavored  to  get  Carter  to  take  legal 
measures  to  have  set  aside  the  deed  of  Washington,  and  as  an 
inducement  promised  to  procure  a  release  from  his  firm  and 
that  of  Davidson  and  Sanders,  of  all  lialnlity  for  what  he  was 
indebted  to  them.  That  Sanders,  who  was  then  the  {Murtner  of 
Pavidson,  went  to  Washington,  without  any  appointment  from 
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the  creditors  of  Carter  A  Washington  eonstitatukg  him  their 
agent,  for  the-pttipose  of  taking  the  place  of  his  partner,  the 
said  Davidson.  He  also  denies  that  any  arrangement  in  regard 
to  the  injunction  or  security  obtained  for  it  was  assented  to  bj 
him  or  his  colleagues,  Messrs.  Davidson  and  Carter  A.  Hall, 
other  than  that  of  which  the  creditors  were  informed  by  San* 
ders,  to  wit,  that  Carter  should  file  the  biU  and  find  the  security, 
provided  the  creditors  would  release  him  unconditionally  and 
pay  the  fee  of  Mr.  Bradley. 

The  answer  of  Carter  A.  Hall,  and  that  also  of  Alexander  B. 
Davidson,  explicitly  denies  the  authority  of  Sanders  to  bind  the 
creditors  as  he  sought  to  do,  according  to  the  testimony  of 
Bradley. 

This  statement  of  the  facts  is  sufficiently  full  to  present  the 
questions  of  law  arising  out  of  the  case. 

The  theory  of  the  appellant's  case  is  simply  this:  He  claims 
to  be  indemnified  for  his  loss  because  of  the  recovery  had  against 
him  on  his  bond:  1.  Because  of  a  specific  contract  to  that  efiect; 
and  2.  That  the  employment  of  Bradley,  as  counsel,  to  file  a 
bill  for  an  injunction  necessarily  carried  with  it  authority  to  do 
all  things  essential  to  its  procurement,  and  if  to  such  end  a 
bond  was  indispensable,  he  had  the  right  to  promise  an  indem- 
nity to  any  one  who  should  become  security  on  it,  which  would 
be  binding  on  those  whom  he  represented. 

As  to  the  first  proposition,  it  involves  a  question  of  fact  only, 
to  wit,  the  existence  of  the  contract.    Bradley  states  that  Thomas 
W.  Hall  and  Sanders  authorized  it;  Hall,  on  the  other  hand, 
denies  it.    From  Sanders  we  have  no  response  except  that  which 
is  detailed  in  the  answers  of  the  two  Halls  and  Davidson.     Mr 
Bradley  states  that  Thomas  W.  Hall,  at  an  interview  had  between 
him,  witness,  and  Sanders,  "  produced  a  paper  and  said  they 
were  authorized  by  the  creditors  who  signed  that  paper  to  come 
to  Washington  and  employ  said  Bradley  to  enjoin  the  sale  which 
was  advertised  to  take  place."    He  did  not,  however,  "  read 
said  paper  or  see  the  names  signed  to  it."    The  only  written  au- 
thority to  any  one  to  superintend  and  manage  the  rights  and 
interests  of  the  Baltimore  creditors,  of  which  there  is  any  evi- 
dence, is  that  bearing  date  the  nineteenth  day  of  June,  1846. 
This  must  have  been  the  one  produced  by  Thomas  W.  Hall,  and 
had  Mr.  Bradley  examined  it,  he  would  have  seen  it  conferred 
no  authority  whatever  on  Mr.  Sanders  to  employ  counsel,  or  in 
any  other  manner  to  intermeddle  with  the  business.    Unless 
the  parties  sought  to  be  held  liable  distinctly  authorized  him  to 
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act,  anything  he  might  do  wonld  not  bind  them,  unless,  on  full 
knowledge,  thej  recognized  and  adopted  his  act.  There  is  do 
proof  whatever  in  the  record  that  they  have  adopted  the  act  of 
Bradley  in  writing  to  the  appellant  and  promising  him  indem- 
nity with  the  consent  and  privity  of  Sanders,  as  testified  to  by 
Bradley.  So  far  from  it,  they  expressly  deny  Sanders  ever  com- 
municated to  them  any  such  promise  as  that  spoken  of  by  Mr. 
Bradley.  In  this  state  of  case,  if  the  defendants  be  responsible 
at  all,  it  must  be  because  the  employment  of  Bradley  as  counsel 
conferred  on  him,  as  such,  the  right  to  bind  them  to  hold  any 
one  who  nught  be  obtained  as  security  on  the  injunction  bond 
harmless  from  all  loss  which  might  result  from  the  dissolution 
of  the  injunction,  or  because  the  action  of  Sanders  and  Hall,  as 
testified  to  by  Bradley,  is  binding  on  the  firms  of  which  they 
were  partners.  A  consideration  of  these  propositions  necessarily 
assumes  that  the  jury  would  believe  the  testimony  of  Mr.  Bradley 
instead  of  that  of  Mr.  Hall,  which  is  in  conflict  with  it. 

Assuming,  then,  the  facts  to  be  as  testified  to  by  Mr.  Bradley, 
we  are  of  opinion  that  the  defendants,  either  in  whole  or  part, 
are  not  responsible  to  the  appellant.  The  employment  of  coun- 
sel does  not  confer  on  him,  ex  necessiiaie^  the  right  to  bind  his 
clients  to  indemnify  a  third  party  who  may  become  security  in 
the  progress  of  the  suit.  The  power  of  an  attorney  is  very 
extensive,  but  it  is  not  equivalent  to  that  of  his  client.  As  such, 
it  has  been  doubted,  to  say  the  least  of  it,  by  high  authority, 
whether  he  may  make  a  compromise,  although  he  may  submit  a 
cause  to  arbitottion:  HoUcer  v.  Parker^  7  Cranch,  436.  It  is 
true,  if  the  compromise  be  bona  fide  and  work  no  considerable 
hardship,  courts  will  be  slow  to  disturb  it,  and  they  will  refuse 
to  do  so  when  it  has  been  acquiesced  in  with  a  full  knowledge 
of  the  facts.  In  the  case  before  us,  there  is  no  evidence  the 
facts  were  ever  communicated  to  the  defendants;  so  far  from  it, 
those  of  them  who  have  been  examined  expressly  deny  all  knowl- 
edge of  the  agreement  between  Bradley  and  appellant,  with 
sanction  and  privity  of  Sanders.  It  did  not  necessarily  follow 
that  the  issuing  of  an  injunction  required  a  bond;  that  was  a 
matter  resting  in  the  discretion  of  the  judge  who  was  to  order 
it,  and  if  he  did  require  it,  and  security  could  not  be  obtained 
without  an  assurance  of  indenmity,  the  client  should  have  been 
so  notified. 

We  do  not  think  the  action  of  Hall  and  Sanders,  as  testified 
to  by  Bradley,  binding  on  the  firms  of  which  they  were  mem* 
bers,  unless  they  subsequently  acquiesced  in  it.    There  is  not 
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only  no  proof  they  eyer  did  so,  bat  on  the  contnuy,  the  eiidaiuse 
is  distinct  and  onoontzadicted  that  they  neither  authorised  nor 
subsequently  ratified  what  was  done  by  Mr.  Bradley,  in  bo  ftr 
as  his  engagement  with  appellant  is  concerned. 

The  question  iuYolTed  in  the  case  is  not,  striotly  speaking,  one 
of  the  authority  of  a  partner  to  bind  his  copartners,  but  one  of 
agency.  Mr.  Bradley  was  distinctly  notified  the  agency  had 
been  created  and  defined  by  a  written  instrument.  Had  he  con- 
sulted it,  as  perhaps  it  was  his  duty,  he  wonld  haye  seen  that 
the  agency  had  been  delegated  to  three  persons,  and  not  to  one. 
A  power  to  three  cannot  be  executed  by  one  of  them;  nor  is 
there  anything  clearer  or  better  established  than  that  an  agent 
cannot  delegate  his  authority  to  another,  the  maxim  being,  JDefe- 
gatua  non  potest  delegare. 

There  is  no  necessity  for  our  examining  in  detail  the  prayers, 
inasn^uch  as  the  views  we  have  expressed  plainly  indicate  oar 
opinion  to  be  that  in  the  case  made  by  the  reooid  the  plaintiff 
cannot  recover.  We  think,  however,  there  can-  scarce  be  a 
doubt  that  on  the  facts  contained  in  it  an  action  could  be  main- 
tained against  Mr.  Sanders  and  a  recovery  had  against  him. 

Judgment  affirmed. 

Attornet  has  No  Authoritt  to  Compbomisb  his  client's  daim  or  loilc 
De  Louis  v.  Meek,  60  Am.  Dec.  491,  note  510,  where  other  caaes  are  coUeeted; 
lUch  V.  ScoU,  34  Id.  86.  An  attorney,  as  snch,  has  no  power  to  compromiaa 
claims  of  his  client  placed  in  his  hands  for  collection  by  taking  a  bond  or 
anything  else  except  money,  or  by  receiving  less  than  is  due:  MaddMX  ▼. 
Bevan,  39  Md.  493,  citing  the  principal  case;  Barrow  ▼.  J^hrrtno's  JTsin,  4S 
Am.  Dec.  60;  Loekheari  v.  WyaU^  44  Id.  481,  note  483;  BaU  ▼.  Bank  qfAUk- 
bama,  42  Id.  649,  note  656,  where  other  cases  are  ooUected. 

PowEB  or  ATToaMKT  TO  SuBHiT  TO  AsBiTBATioir:  See  JeMms  ▼.  08> 
ItgpU^  48  Am.  Dec.  732»  note  734;  note  to  HuUlwu  v.  J6lm»om^  30  Id.  628^ 

where  the  subject  is  discussed  at  length. 

Ratification  of  Aosmt's  Acts,  Evrot  of:  Persons  ▼.  McKU/bm^  61 
Am.  Dec.  85,  note  89,  where  other  cases  are  ooUected:  MeMaJum  v.  McM^ 
han,  53  Id.  481,  note  487;  Clealand  ▼.  WaUBor,  46  Id.  238,  note  242,  when 
other  cases  are  ooUeoted;  PUuderif  Bamk  ▼.  Sharp^  43  Id.  470,  note  472. 

AuTHOBirr  Dxlioatbd  to  Srvxral,  bow  TCxkhowbd;  See  Cutihmam  v. 
Glover,  52  Am.  Deo.  461,  note  463,  where  other  cases  are  ooUaotad. 

DXLXOATXD    AUTHOBITT   OAJrVOT    BB    DbLBOATBD,    WttBHt    Seo  Lpom  ▼• 

/erome^  37  Am.  Deo.  271,  and  note  278,  where  other  cases  are  collected. 
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HuBST  V.  Hill. 

(8  Mautiuw>>  890.] 

PjjennEB  oajivot,  bt  Nxw  Contraot  in  Najik  or  Vfim,  Boro  m  Lasb 
Pabtnkb  after  the  diaaolution  of  the  pertaenbip^  eren  when  the  oondd- 
eration  ia  a  debt  of  the  firm. 

PAXnrXB  GAHNOT,  AFTER  DlSSOLUTZON,  RlNSW  FiRM  KOTI  BT  OlVXNO  KCW 

Non  io  the  name  of  the  firm.  The  new  note  ie  a  new  oontnusti  whioh 
cannot  bind  the  other  partner. 

Cbbditob  OAimoT  80  Dial  with  Ohb  or  bu  Dbbiobs  ib  Jam  Covtmaox 
as  to  place  the  co-debtor  in  a  position  where  it  will  be  impoMible  for  him 
to  enforce  contribution  in  case  he  pays  the  debt. 

JuDGHBNT  FOB  Dbfbndaitf  OK  Plba  OF  NoB  AsBiTicrsiT  will  not  be  rererMd 
on  appeal  by  the  plaintiff  for  any  error  in  an  Instmotion  in  reference  to 
the  plea  of  Umitatlons. 

Whbbb  LnoTATioKB  AND  KoK  AssuiiPsiT  ABB  BoTH  PUADBD^  a  prayer  for 
instmctions  which  overlooks  the  eridence  offered  under  the  plea  of  limi- 
tations and  directs  the  jury  to  find  for  the  plaintiff,  notwithstanding  they 
may  find  the  debt  barred  by  the  statute,  is  fatally  defective  in  not  limit- 
ing the  finding  of  the  jury  to  the  plea  of  non  cusumpnt, 

Absumpsit  on  a  promissoxy  note  of  John  B.  Hill  h  Co.,  in 
laifOT  of  the  plaintiffa,  dated  Apxil  8, 1850,  brought  against  the 
appellee  Hill  and  one  Gardner.  Gardner  suffered  a  judgment 
bj  default,  and  Hill  pleaded  non  aagwmpmi  and  limitations.  The 
fjaintifis  proTed  that  the  defendants  Hill  and  Ghurdner  consti- 
tated  the  firm  of  John  B.  Hill  &  Oo.,  whioh  was  dissolved  about 
May,  1818;  that  the  debt  was  originally  contracted  on  partner- 
ehip  account;  that  the  note  in  suit  was  given  in  1860  in  renewal 
of  other  notes  previously  given  in  the  firm  name;  that  the  note 
was  given  by  Ghirdner,  and  Hill  was  not  present  when  it  was 
given;  and  that  after  the  dissolution  (Gardner  had  continued  the 
busineBS,  and  continued  to  deal  with  the  plaintiffs.  The  defend* 
ant  asked  the  court  to  instruct  the  jury  that  if  they  found  from 
the  evidence  that  the  last  note  executed  by  Gardner  was  made 
by  him  in  the  nameof  the  firm  on  theeighih  day  of  April,  1850, 
then  it  is  no  such  acknowledgment  of  indebtedness  as  will  re- 
lieve this  suit  from  the  bar  of  the  statute  of  limitations,  upon 
the  ground  that  the  acknowledgment  must  be  construed  as  being 
made  on  the  eighth  day  of  April,  1850,  and  the  suit  not  being 
instituted  until  the  thirtieth  of  July,  1863,  more  than  three  years 
had  elapsed  from  the  date  of  the  acknowledgment,  prior  to  the 
institution  of  the  suit.  The  court  gave  this  instruction,  and  the 
plaJTitifBi  excepted.  The  defendant  then  offered  evidence  under 
the  plea  of  non  atsumpaii^  tending  to  prove  his  infancy  during  the 
Ipartnership  and  after  its  dissolution.    The  plaintiffs  then  asked 
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ihe  following  Instraotion:  If  the  jury  find  that  the  note  aoed  cm 
was  giTen  by  Ghffdner;  that  Gazdner  with  the  defendant  HiU 
formed  the  partnership  of  John  B.  Hill  &  Co.;  that  the  consid- 
eration of  the  note  was  a  debt  due  from  said  partnership  for 
goods  furnished  during  its  continuance,  and  in  renewal  of  a 
previous  note  for  the  same  debt  of  the  sixth  of  May,  1848 — ^then 
the  plaintiffs  are  entitled  to  recoTer,  although  tiiey  find  thai 
during  the  existence  of  said  partnership  the  said  Hill  was  an 
infant,  unless  they  further  find  that  within  a  reasonable  time 
after  he  arriTed  at  age  he  gave  notice  of  the  disaflbmance  of 
said  debt.  The  court  refused  to  give  this  instruction,  and  ihe 
jury  found  for  the  defendant  on  both  issues. 

B.  T.  B.  Warthington  and  F.  H.  Stochea,  for  the  appellanis 

A.  B.  Hagner  and  A.  BandaU,  for  the  appellee. 

By  Court,  Tuck,  J.  The  point  to  be  considered  on  the  defend- 
ant's prayer  is,  whether,  upon  the  proof  stated,  he  was  liable 
on  the  note  made  by  (Gardner,  in  the  name  of  the  firm,  on  the 
eighth  of  April,  1860,  after  the  partnership  had  been  dissolved. 

Upon  the  propriety  of  this  instruction  we  entertain  no  doubt. 
The  decided  cases  show  very  clearly  that  one  partner  cannot,  by 
a  new  contract  in  the  name  of  the  firm,  bind  his  late  partner, 
even  when  the  consideration  is  a  debt  of  the  firm.  In  EUiooU 
Y.  Nichohy  7  Gill,  100  [48  Am.  Dec.  646],  the  court  of  appeals 
said:  ''The  doctrine  is  fundamental,  that  from  the  moment  a 
partnership  terminates  the  partners  become  distinct  persons 
with  respect  to  each  other,  and  that  oonsequentty  one  partner 
can  have  no  power  to  subject,  by  his  acts  or  declarations,  his 
former  associate  to  new  obligations,  burdens,  or  responsibili- 
ties;"  and  in  8  Kent's  Com.  62:  "One  partner  cannot  impose 
new  obligations  on  the  firm,  nor  Tary  the  form  or  character  of 
those  already  existing."  The  same  doctrine  was  announced  in 
BeU  ▼.  Morriwn^  1  Pet.  861.  Conceding  that  he  may  acknowl* 
edge  a  debt  of  the  partnership  after  the  dissolution  and  thereby 
continue  the  liability  of  the  other  partners,  where  the  cause  of 
action  is  not  barred  by  the  statute  of  limitations  at  the  time  of 
the  acknowledgment,  it  is  certain  that  the  claim  can  be  enforced 
only  in  the  form  in  which  the  debt  stood  at  the  dissolution: 
Carey  on  Part.,  187,  188;  Collyer  on  Part.,  sees.  64D,  641; 
Story  on  Part.,  sees.  822-824.  He  cannot  change  the  form  of 
the  indebtment  by  giving  a  new  note  in  the  name  of  the  firm: 
Perrm  v.  Keene,  19  Me.  866  [86  Am.  Deo.  769];  Natknud  Bank 
f.  Norton,  1  Hill  (N.  T.),  672. 
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That  ihe  note  now  sned  is  a  new  oontnust  is  toxj  plain. 
The  note  held  by  the  plaintifffl  when  the  firm  was  dissolTed  was 
past  due  when  the  present  one  was  given  by  Gardner  to  them. 
By  it  the  time  was  extended  without  the  consent  of  Hill,  which 
not  only  prevented  him  from  paying  the  debt,  if  he  had  sought 
to  do  so,  before  the  expiration  of  the  time  limited  in  the  note 
for  payment,  unless  the  plaintiffs  had  chosen  to  receive  payment 
in  advance;  but  if  he  had  paid,  he  could  not  have  enforced  hia 
claim  for  contribution  against  Ghffdner  until  after  the  day  of 
payment.  A  creditor  cannot  so  deal  with  one  of  his  debtors  in 
a  joint  contract  as  to  place  the  co-debtor  in  such  a  predicament. 

In  either  aspect  of  the  question,  the  appellant  must  fail.  If 
reliance  be  placed  on  the  note  as  giving  a  new  cause  of  action, 
as  of  the  time  limited  for  its  payment,  the  answer  is  that  Gard- 
ner had  no  authority  under  the  law  to  bind  Hill  by  this  new 
contract.  And  if  they  accepted  the  note  as  an  acknowledgment 
of  the  original  debt,  they  must  be  bound  by  the  application  of 
the  statute  at  the  expiration  of  three  years  from  its  date,  for  it 
certainly  cannot  operate  with  any  greater  effect  as  against  this 
appellee;  and  according  to  this  view,  it  is  conceded  that  the 
plaintiffs*  suit  was  barred. 

Independently  of  these  views,  the  judgment  could  not  be 
reversed  on  this  instruction,  because,  according  to  the  record, 
the  plaintiffs  failed  upon  the  issue  on  the  plea  of  non  aasumpmi: 
Oroea  v.  HaU,  4  Md.  426. 

What  has  been  said  in  reference  to  the  defendant's  prayer 
must  dispose  of  the  ruling  of  the  court  on  that  offered  by  the 
plaintiffs.  If,  as  we  have  shown,  the  defendant  was  not 
liable  on  the  note  at  all,  for  want  of  authority  in  Gardner  to 
make  it,  it  is  immaterial  whether  he  disaffirmed  this  debt  or  not 
after  his  arrival  at  age.  Besides,  the  prayer  is  fatal  to  itself  in 
overlooking  the  evidence  offered  under  the  plea  of  limitations. 
According  to  the  instruction  as  prayed,  the  juzy  might  have 
found  for  the  plaintifib,  notwithstanding  they  might  have  been 
satisfied  of  the  truth  of  the  facts  set  up  as  a  bar  under  the 
statute.  The  prayer  is  too  general  in  not  limiting  the  finding 
of  the  jury  upon  the  hypothesis  there  stated  to  the  plea  of  non 
asaumpM. 

Judgment  affirmed. 

PowxB  or  Pabtveb  Airxa  Dissolution:  See  Vam  Keitrtn  v.  PomielM,  51 
Am.  Deo.  322,  note  330,  where  this  subjeot  is  diBoiueed  at  some  length.  A 
partner  cannot,  after  diaeolution,  Bubjeot,  by  his  acts  or  dedaratiou,  hk 
focmer  aasooiate  to  new  obligations,  bardena,  or  respoDsibilitiei:  Rkode$  r. 
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Anuhtek,  36  Md.  M4,  dtiiig  the  principal  OMa.  A  partDer  otaiiot,  aftar  di» 
solntioQ.  give  a  note  in  the  firm  name  without  some  speoial  authority:  Wood* 
worth  ▼.  Downer,  87  Am.  Deo.  611,  note  612,  wheva  other  caeee  are  eoDected, 
A  partner,  after  dimolntion,  hae  no  power  to  bind  the  firm  bj  lenewiog  a 
note:  OaUioU y.  PUmien^ and Meehamet^ Bank,  de Id.  2StL  Noroaaapart- 
Mr  anthoriaed  to  aettle  and  adjnat  the  oopartnerdiip  affidn  make  new  oon- 
tsaote  or  create  new  liabilitiea,  aa  bj  giTing  promimory  notea  hindhig  on  the 
firm:  Perrin  ▼•  Keene,  Id.  759,  note  760,  where  other  caeee  are  ooUeoted. 
Kor  can  a  partner,  after  dimolntion,  bind  the  firm  by  an  aoknotriedgOMDt  of 
a  debt:  Mtue  t.  Dondwn,  Id.  309. 

CoiiTBiBOTioir  BxrwBur  JonrT Obuoobs:  See  FateT.  Danaidnn, 61  Aa, 
Dee.  888^  note  S94|  JHttf  r.  iTytfc,  46  Id.  177;  P^tmlm  r.  Brmd,  84  U.  17% 
note  181,  whan  otiwr  oaaee  are  ooUeoted. 
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■AT  QXTM  PXSRBBIOB  TO  OVB  GBaDOOK  OfSE  AXOIBBB,  if  1km 

inatnunent  intended  to  effisot  that  object  ocmtaina  the  regnJaite  profit 
ionai  Bat  if,  by  miatake  of  law,  the  parties  adopt  anch  an  inatramant 
aa  cannot  effect  their  intention  without  the  aid  of  a  conrt  of  equity,  tiie 
oonrt  will  not  correct  the  miatake  by  reforming  the  inatromenth  to  Iha 
prejudice  of  the  general  creditora  of  a  debtor  in  very 


Oorar  ov  Equztt  will  voir  Dmnm  GRUMTOBa  of  Lboal  AmraaTaai 
whioh  they  have  by  xeaaon  of  a  miatake  of  law  in  the  drawhig  of  a  deed, 
by  reforming  anch  deed  for  the  benefit  of  partiea  who  have  no  atroqfff 
equity  than  they. 

BQVfcrr  n  Wnxoro  to  Gttk  Immsdiati  Pabths  to  Jsaraxntmn  Pun* 
una  or  Gobbiotino  ite  errors  arii^  from  mlatdke  when  the  ooatra- 
▼eny  ia  between  themeelTea,  but  ii  aTcrw  to  parmitling  auoh  oorreetioi 
whan  the  righta  of  etnmgera  are  In^ved. 

BiiCiiATMm.  or  IimBnr  in  Lanb,  Madi  bt  Pabtt  aitbb  JuDOMBni 
have  been  rendered  against  him,  doea  not  deatroy  the  liens  of  snoh  Judg- 
ments upon  the  legal  right  which  he  had  in  the  had  at  the  time  whcB 
the  judgments  were  rendered. 

Mabtland  Act  or  1841,  Chavibb  161,  dobb  mot  Danavm  Hobbabd  ov 
Ldb  Bsxatb  in  his  wif e'a  lands,  but  merely  prohibits  the  sale  of  the 
property  under  Judgments  during  her  Ufa-time,  leaving  the  Judgment 
Uena  upon  bJa  aetata  aubjeot  to  atay  of  exeoutioa  until  the  death  of  the 
wife. 

Judokbht,  with  Stat  or  Bzaoonoxr  mrrxL  HArpsxivo  ov  OoimiroBBor, 
or  until  a  future  specified  time,  is  a  lien  upon  the  xeal  aetata  of  the  d^ 
fendant  during  the  stay. 

Ldv  of  Judombnt  18  not  Lost  ob  Suspbndbd  even  during  oontinBanca 
of  an  faijunotkm,  although  the  Injunctioa  atopa  the  aKeoatloB. 

Ap!Fbal  from  the  equify  aide  of  the  circuit  court  for  Anne 
Anmdel  oouniy.    The  bill  was  filed  by  the  appolloog,  the  ehit 
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dren  and  hein  at  law  of  Maxj  Ann  Tidings,  for  an  injunction 
to  restrain  an  execution  levied  bj  the  appellants,  who  were 
judgment  creditors  of  Boger  Tydings,  the  husband  of  said  Mazy 
A.  TydingB,  deceased^  upon  said  Boger  ladings'  interest  as 
tenant  by  the  curtesy  in  certain  land  conyejed  to  her  in  fee» 
and  to  correct  an  alleged  mistake  in  the  deed.  The  court 
decreed  a  conveyance  of  the  legal  interest  of  Boger  Tydings 
under  the  deed  to  his  children,  and  granted  a  perpetual  in- 
junction against  the  other  defendants.  The  defendants  ap- 
pealed.   The  other  facts  are  stated  in  the  opinion. 

H.  JL  Murray  and  F.  JET.  SiookeU,  for  the  appellanta. 
0omeliu9  MoLean,  for  the  appellees. 

By  Court,  Eooubtok,  J.  Some  time  prior  to  the  year  1848, 
Boger  ladings,  one  of  the  defendants,  purchased  and  paid  for 
the  property  now  in  controversy,  but  never  received  a  deed  for  the 
same  from  the  vendor,  Thomas  B.  Beard.  But  on  the  eighth 
of  January,  1848,  Beard  and  wife,  by  a  deed  of  baigain  and  sale, 
for  the  consideration  of  one  hundred  and  forty-four  dollars,  as 
therein  stated,  conveyed  the  property  to  Maiy  B.  ladings  (the 
wife  of  B.  ladings),  her  heirs  and  assigns,  in  feendmple.  Sub* 
sequently  the  defendants  Anderson  and  Hall,  and  Davidson, 
filed  a  bill  in  equiiy  for  the  purpose  of  vacating  the  deed  as 
fraudulent  and  void.  During  the  pendency  of  that  suit  Mazy 
Ann  Tydings  died.  The  chancellor  did  not  think  the  deed  void 
for  fraud,  and  concluded  his  opinion  in  the  following  language: 
*'The  deed,  therefore,  in  my  opinion,  must  be  permitted  to 
stand;  and  as  the  complainants  can  reach  Boger  l^dings's  inter- 
est as  tenant  by  the  curtesy  by  an  execution  at  law  (if  he  is 
entitied  to  such  interest),  this  court  should  not  interfere  and 
grant  relief  to  that  extent.  The  bill,  therefore,  will  be  dis- 
missed.** After  that  decision  the  appellants  issued  executions 
upon  their  judgments  against  B.  ladings,  and  caused  them  to 
be  levied  upon  the  disputed  proper^,  upon  the  ground  that  he 
had  a  life  estate  therein,  as  tenant  by  the  curtesy.  For  the 
purpose  of  enjoining  those  executions,  and  also  of  reforming  the 
deed  to  Mrs.  ladings,  so  as  to  make  it  consistent  with  the  real 
intention  of  the  parties,  the  present  bill  was  filed.  It  alleges 
that  B.  ladings  was  much  embarrassed,  and  owned,  amongst 
other  debts,  one  of  about  five  hundred  dollars  to  JohnF.  Nichol- 
son, his  brother-in-law,  who  was  pressing  him  for  its  payment; 
that  Nicholson  owed  about  the  same  amount  to  his  mother,  Mrs. 
,  who  was  also  the  mother  of  Mrs.  ladings;  that  Niohol- 
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Bon  was  willing  to  pay  his  mother  by  applying  his  claim  against 
B.  ladings  for  that  purpose,  and  it  was  finally  agreed  that  Mrs. 
Elliott  should  take,  in  full  payment  of  her  claim  against  her  son, 
the  property  purchased  by  B.  ladings  from  Beard,  which  ar- 
rangement was  to  be  in  satisfaction  of  the  debt  due  to  Nichol- 
son by  B.  Tydings.  The  bill  also  alleges  that  Mrs.  Elliott 
agreed,  in  this  mode,  to  purchase  the  property  for  the  benefit  of 
her  daughter,  Mrs.  ladings,  and  her  children, ''  or  for  her  bene- 
fit, so  that  it  should  not  be  in  any  way  subject  to  the  debts"  of 
her  husband,  and  that  he  should  haTe  no  interest  therein;  that 
it  was  the  design  of  Mrs.  Elliott,  Nicholson,  and  B.  Tydings 
that  the  latter  should  ha^e  no  interest  in  the  property;  and  when 
he,  B.  ladings,  gave  directions  for  drawing  the  deed,  he  told 
the  couTeyancer  it  was  to  be  for  the  benefit  of  his  wife.  Mis. 
ladings,  but  through  the  unskillf ulness  of  the  conveyancer  and 
the  ignorance  of  the  parties  as  to  the  proper  plan  of  conveying 
the  property  to  Mrs.  Tydings  so  as  to  prevent  her  husband  from 
having  any  legal  interest  therein,  instead  of  such  a  deed  as  would 
have  carried  into  effect  the  intention  of  the  parties,  the  one  pre- 
pared was  that  which  appears  to  have  been  executed  on  the 
eighth  of  January,  1848,  by  Thomas  B.  Beard  to  Mary  Ann 
Tydings. 

Under  the  sale  from  Beard  to  ladings,  the  latter,  having  paid 
the  purchase  money  and  obtained  possession,  had  a  full  equita- 
ble title  to  the  property,  the  former  holding  nothing  but  the  dry 
legal  title,  which  he  conveyed  to  Mrs.  ladings  with  the  con- 
sent and  authority  of  her  husband.  As  we  understand  the 
allegations  in  the  bill,  B.  ladings  was  induced  to  unite  in  the 
arrangement  which  resulted  in  the  conveyance  to  his  wife,  in 
consideiation  of  that  arrangement  being  a  payment  in  full  of  his 
debt  to  Nicholson.  The  chancellor  speaks  of  this  transaction  in 
the  former  case,  8  Md.  Ch.  Deo.  167,  as  giving  preference  of 
one  creditor  over  others.  Under  some  circumstanoes,  a  debtor 
may  do  that,  provided  the  instrument  designed  to  effect  the  ob- 
ject contains  the  requisite  provisions.  But  if,  in  consequence 
of  a  mistake  in  law,  the  parties  select  and  make  use  of  such  an 
instrument  as  cannot  effect  their  intention  without  the  aid  of  a 
court  of  equity,  the  court  will  not  correct  the  mistake  by  reform- 
ing the  instrument  to  the  prejudice  of  the  general  creditors  of  a 
debtor  in  very  embarrassed  circumstances. 

In  Hunt  V.  Eousmaniere,  1  Pet.  1,  the  object  which  the  par« 
ties  had  in  view  is  clearly  shown;  and  it  is  equally  evident  thqf 
supposed  the  instrument  made  use  of  would  as  effiwIaaUj  ao* 
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complish  their  object  as  a  mortgage  could.  The  intention  being 
clearly  established,  it  was  insisted  that  as  the  failure  to  cany 
it  into  effect  resulted  from  a  mistake  in  regard  to  the  proper 
means  of  doing  so,  the  complainant  might  claim  the  aid  of  a 
court  of  equity  to  place  him  in  the  same  condition  he  would 
harre  been  if  the  appropxiate  instrument  had  been  used.  But 
the  court  refused  tiie  relief  asked  for,  and  conclude  their  opin- 
ion by  saying:  "  If  all  other  difficulties  were  out  of  the  way,  the 
equity  of  the  general  creditors  to  be  paid  their  debts  equally 
with  the  plaintiff  would,  we  think,  be  sufficient  to  induce  the 
court  to  leave  the  parties  where  the  law  has  placed  them.'' 

That  was  the  case  of  a  mistake  in  law.  And  here,  after  stating 
the  arrangement,  the  bill  alleges  that  the  deed  was  prepared 
and  executed  in  its  present  form  *'  through  the  tmskillfulneea 
of  the  conveyancer,  and  the  ignorance  of  all  the  parties  as  to 
the  proper  plan  of  conveying  the  property  to  Maiy  A.  Tydings, 
BO  as  to  prevent  E.  ladings  from  having  any  legal  interest 
therein."  This  averment,  in  connection  with  the  evidence  given 
by  the  witnesses  of  the  complainants,  shows  that  if  any  mistake 
occurred  in  regard  to  the  present  deed,  it  was  a  mistake  in  law, 
and  one  which,  perhaps,  would  never  have  been  thought  of  but 
for  the  decease  of  Mrs.  ladings,  leaving  her  husband  the  sur- 
vivor. 

Supposing  the  arrangement  now  before  us  was  clear  of  fraud, 
if  the  deed  had  given  Mrs.  ladings  the  property  for  her  sole 
and  separate  use,  she  might  have  held  it  free  from  any  right  of 
the  defendants,  claiming  under  their  judgments  obtained  since 
the  deed;  but  as  that  instrument  gave  her  a  common  fee-simple 
estate,  which  at  her  decease  left  in  her  surviving  husband  a  life 
estate  as  tenant  by  the  curtesy,  and  therefore  liable  to  execu- 
tion, the  question  is,  whether  a  court  of  equify  will  reform  the 
deed  because  of  the  alleged  mistake,  and  exclude  the  judgment 
creditors  by  injunction. 

Admitting  that,  as  between  the  complainants  and  their  father, 
the  deed  would  be  reformed  on  account  of  the  mistake,  it  is  by 
no  means  a  necessary  consequence  that  it  should  be  reformed  in 
prejudice  of  the  creditors,  whose  judgments  are  based  on  claime 
existing  prior  to  the  deed* 

By  agreement,  the  proceedings  in  the  former  suit  in  equity 
are  made  evidence  in  this.  There  it  will  be  seen  the  chancellor 
sustained  the  validity  of  the  deed  against  the  allegation  of  fraud, 
chiefly,  if  not  exclusively,  upon  the  ground  that  by  means  of 
the  deed  the  debt  due  from  ladings  to  Nicholson  was  8atiafied« 
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aad  Uut  the  former  had  a  legal  right  to  give  tlie  latter  a  piefi 
eiioe  OTer  the  complamants  in  that  suit,  who  are  defendante 
and  the  judgment  creditors  in  this.  In  this  Tiew  of  the  flnibjeet» 
it  is  evident  those  defendants  stand  upon  quite  as  equiteUa^ 
ground  as  the  parties  claiming  under  the  deed,  or  under  tlie^ 
aixangement  which  caused  the  deed.  The  object  of  the  parlae^ 
to  that  arrangement  no  doubt  was,  hj  a  legal  conTeyanoe  to* 
shut  out  the  claims  of  the  creditors  of  B.  ladings,  and  if  Boeh 
a  conveyance  as  could  have  produced  that  effect  had  been 
outed,  tiie  legal  advantage  obtained  thereby  would  have 
made  use  of.  But  inasmuch  as,  by  a  mistake  in  law,  and  ifa» 
subsequent  death  of  Mrs.  ladings,  the  legal  advantage  is  givea 
to  the  creditors,  a  court  of  equity  will  not  deprive  them  of  that 
advantage  for  the  benefit  of  those  whose  claim  resis  upon  no 
stronger  equity  than  theirs. 

In  EvtU  v.  Bouamanierey  1  Pet.  1,  whilst  the  supreme  court  da 
not  say  there  are  no  cases  in  which  a  court  of  equity  will  relieve 
against  a  plain  mistake,  arising  from  ignorance  of  law,  they 
very  plainly  to  maintain  that,  as  a  general  rule ,  equity  will  not 
lieve  in  such  cases.  And  speaking  in  reference  to  the  particular 
ease  before  them,  they  say:  '*  If  the  court  would  not  intrafore  in 
such  a  case  generally,  much  less  would  it  do  so  in  favor  of  one 
creditor  against  the  general  creditors  of  an  insolvent  estate, 
whose  equity  is,  at  least,  equal  to  that  of  the  party  seeking  to 
obtain  a  preference,  and  who,  in  point  of  law,  stand  upon  the 
same  ground  with  himself."  In  the  case  before  us,  the  partiea 
do  not  stand  upon  equal  ground  at  law,  but  the  creditors  hav# 
the  advantage  at  law,  with  equal  equity,  and  seeking  no  relief 
from  a  court  of  equity,  they  only  ask  to  be  permitted  to  ezereiBe 
their  legal  rights. 

In  an  action  of  ossttmpei^,  JSendenon  v.  Mayhew^  2  Qill,  409 
[41  Ami  Dec.  484],  the  court  say:  **  Parol  evidence  is  inadmis- 
Bible  to  change  or  contradict  the  terms  of  a  written  instrument 
Strangers  to  the  instrument,  when  authorized  to  impeach  or  con- 
tradict it,  may  offer  parol  testimony  for  that  purpose;  and  so  a 
grantor  may  in  a  controversy  with  the  grantee,  if  he  charges 
the  same  to  have  been  obtained  by  fraud  or  mistake.  But  the 
parties  to  a  written  instrument  are  not  permitted,  in  contro- 
versies with  strangers,  to  insist  that  it  does  not  express  what  it 
was  intended  to  express.  The  appellants,  after  obtaining  aa 
absolute  deed  and  authorizing  the  community  to  regard  them 
as  the  owners  of  the  vessel,  cannot  now,  for  their  own  beneAt» 
be  permitted  to  allege  that  their  bill  of  sale  is  a  mortgage." 
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And  the  court  also  saj:  "  The  partj  here,  who  is  a  stranger  to 
the  deed,  insists  that  it  is  what  it  purports  to  be,  and  the  app^ 
lants  who  accepted  it  are  precluded  from  ofEdxing  the  evidence 
on  which  thej  rely  in  order  to  defeat  the  action  against  them/' 

This  case  diows  a  willingness  to  afford  the  immediate  parties 
to  an  instrument  the  privilege  of  correcting  its  errors  arising 
from  mistake  when  the  controversy  is  between  themselves,  but 
much  aversion  to  permitting  such  corrections  when  the  rights 
of  strangers  are  involved.  But  without  resorting  to  this  decis- 
ion at  law  as  an  authorify  in  the  present  case  in  equily,  we 
tiliink  the  principles  established  by  the  supreme  court  in  the 
chancery  suit  of  EurU  v.  Bousmaniere,  1  Pet.  1,  are  sufficient 
to  show  that  the  complainants  are  not  entitled  to  the  relief 
tiiey  seek  against  the  defendants,  who  are  creditors  of  B* 
ladings. 

The  counsel  for  the  appellees  says,  that  in  the  former  suit  B. 
ladings,  in  his  answer,  disclaimed  any  interest  in  the  property 
in  question;  and  that  such  disclaimer,  in  a  court  of  equity,  will 
exclude  the  creditors  from  any  right  to  claim  through  him  the 
payment  of  their  judgments,  or  to  levy  executions  upon  the 
property  after  the  decease  of  Mrs.  ladings.  But  if,  under  dif- 
ferent circumstances,  the  disclaimer  could  have  the  effect  as- 
cribed to  it,  yet,  as  the  judgments  bear  date  prior  to  the  dis- 
claimer, they  were  liens  upon  the  legal  right,  which,  by  the 
character  of  the  deed,  was  vested  in  B.  ladings,  and  no  subse- 
quent act  of  his  could  destroy  those  liens. 

Although  it  should  be  admitted  that  the  act  of  1841,  chapter 
161,  prohibited  the  sale  of  the  property  under  the  judgments 
during  the  life  of  the  wife,  that  act  still  left  in  the  husband  the 
same  life  estate  which  he  would  have  had  prior  to  the  passage  of  the 
law,  upon  which  estate  the  judgments  were  liens,  subject  to  stay 
of  execution  until  the  death  of  the  wife.  A  judgment  with  a 
stay  of  execution,  according  to  express  terms,  until  the  happen- 
ing of  a  contingency,  or  until  a  future  specified  time,  notwith- 
standing the  stay,  is  a  lien  upon  the  real  estate  of  the  defendant 
during  the  stay.  An  injunction  stops  an  execution,  but  the 
lien  of  the  judgment  is  not  lost  or  suspended  even  during  the 
continuance  of  the  injunction:  Murphy  v.  Cord,  12  Gill  & 
J.  182. 

Entertaining  the  views  expressed  in  this  opinion,  we  vrill  re* 
verse  the  decree  below,  for  the  purpose  of  dissolving  the  injunc- 
tion, with  costs  to  the  creditor  defendants,  and  dismiss  the  bill, 
but  without  prejudice  to  the  rights  of  the  complainants  in  rafer- 
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ence  to  any  interest  or  right  which  R.  ladings  may  have  in  the 
property  in  contest,  or  the  proceeds  thereof,  diter  the  judgmentB 
are  satisfied;  and  a  decree  for  such  purposes  will  be  signed. 
Decree  reversed. 

DeBTOB  mat  GiYX  PBKnBKNOB  TO  OkB  CBSDFrOB  OTBB  AVOTEBK:    S«t 

Kuyhendatt  v.  McDonald^  67  Am.  Dec.  212,  note  217;  MiXbwm  ▼.  Beadi^  Sk 
Id.  01,  note  97;  Kimball  v.  Thompaon,  50  Id.  799,  note  804;  Arthur  v.  Cmm- 
tnereicU  etc.  Bank^  48  Id.  719,  note  724,  where  other  cums  are  collected. 

Mistake  oy  Law,  when  Equitt  will  Eeliktb  on  Gbound  of:  See  /MB 
▼.  Shahan,  60  Am.  Dec.  540,  note  543;  LeileMdar/er  v.  Ddpky,  55  Id.  137» 
note  141;  SUme  y.  Hale,  52  Id.  185;  LeaviU  v.  Palmer^  51  Id.  333,  note  344^ 
where  other  caaes  are  collected;  Juzan  v.  ToulmtTif  44  Id.  448;  Tf^aon  ▼• 
PoMniofv,  Id.  181;  Good  v.  Hen-,  42  Id.  236,  note  239. 

When  EQumr  Relueves  against  Fraud,  Mistake,  or  Surpbibb:  See 
McElderry  v.  Shipley,  56  Am.  Dec  703,  note  706,  where  other  caaee  aro  col- 
lected. 

Aorebhsnt  Made  under  Mistake  of  Law,  Effect  of:  See  iStole  ▼• 
Beigart,  39  Am.  Dec.  628,  note  639,  where  other  cases  are  collected. 

Lien  of  Judgment,  how  Affected  bt  Injunction  against  Exbuutiuvi 
See  BartleU  v.  Doe,  41  Am.  Dec  52  ;.3fi<cAe^  v.  Anderson,  26  Id.  158;  Oomoag 
V.  JeU,  24  Id.  590;  Lynn  v.  Oridley,  12  Id.  591,  note  595. 

Lien  of  Judgment  how  Affected  bt  Suspension  of  Ezboution:  Seo 
PieheU  v.  Doe,  43  Am.  Dec  523,  note  527,  where  other  cases  are  collected. 

Lien  of  Judgment,  Pending  Writ  of  Error:  See  PkaUera*  Bank  ▼• 
OaXvU,  41  Am.  Dec  616,  note  625,  where  other  cases  are  collected. 

The  principal  case  is  cited  in  Hoffman  y.  Bice,  38  Md«  285,  to  the  poinl 
that  the  act  of  1841,  chapter  161,  did  not  destroy  tenandesby  the  carter* 
nor  liens  of  judgments  on  such  interests.  It  suspended  the  right  of  ezecatioB 
during  the  life  of  the  wife,  but  left  the  judgment  Uen  perfect  on  the  life  es- 
tate of  the  husband,  to  be  enforced  on  her  death;  and  in  OnoaXd  ▼.  Hcomt^ 
43  Id.  371,  to  the  point  that  the  relation  of  debtor  and  cDeditor  may  eodsl 
between  husband  and  wife  in  equity. 
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[8  Mabtlaxd,  S80.] 

Protests  of  Inland  Bills  and  Promissort  Koteb  arb  Madb  Prima 
Faoib  Eyidencb  by  the  Maryland  act  of  1837,  chapter  253,  and  it  is  the 
duty  of  banks  receiving  such  instrumente  for  collection  to  place  them  in 
the  hands  of  a  notary,  that  they  may  be  protested  In  due  time,  when 


Eakx  is  not  Answerablb  for  Loss  Bbbultino  fbom  Failurb  of  No- 
tary to  perform  his  duty,  where  it  receivet  for  ooUaotion  a  note  or  faUl, 
In  the  ordinary  course  of  business,  without  any  special  agreement  on  the 
subject,  and  in  due  time  delivers  it  to  the  notazy  nsnally  employed  by  it 
in  such  matters,  so  that  the  neoessazy  demand,  protest^  and  notiois  may 
be  made  and  given. 
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AflsuuFSEF  by  the  appellees  against  the  appellant  to  reooyer 
the  amount  of  a  promissoiy  note  drawn  by  Wesley  F.  Walter 
in  favor  of  Edmond  T.  H.  Walter,  the  payee,  who  indorsed  it 
to  the  plaintiffs,  who  deposited  it  with  the  defendant  for  collec- 
tion. The  declaration  alleged  that  the  amount  of  this  note  was 
lost  to  the  plaintiffs  by  the  neglect  of  the  notary  public  employed 
by  the  bank,  in  not  properly  notifying  the  indorser  of  the  dis- 
honor of  the  note.  Plea,  non  assumpsU.  There  was  a  verdict 
and  judgment  for  the  plaintiffs,  and  the  defendant  appealed. 
The  other  facts  appear  from  the  opinion. 

2>.  C,  H.  Emory  and  T,  8.  Alexander ^  for  the  appellant. 

(7.  W.  Bidgely  and  8t.  G.  W.  Teackle,  for  the  appellees. 

By  Court,  Eogleston,  J.  The  counsel  for  the  appellant  insist 
that  the  record  presents  for  our  consideration,  not  only  the  in- 
quiry whether  the  court  was  right  in  the  instructions  given  to 
the  jury,  but  also  whether  there  was  not  error  in  refusing  to 
grant  the  prayers  of  the  appellant;  whilst  the  appellees  contend 
that  no  exception  was  taken  to  the  rejection  of  the  prayers,  but 
only  to  the  instructions  by  the  court.  We  are  inclined  to  think 
the  latter  is  the  correct  view;  but  the  point  need  not  be  decided, 
because,  confining  ourselves  to  the  instructions,  we  find  such 
error  in  them  as  to  require  a  reversal  of  the  judgment. 

The  following  is  the  language  of  the  court:  *'  If  the  jury  be* 
lieve  from  the  evidence  in  the  cause  that  the  note  offered  in  evi- 
dence was  drawn  by  Wesley  F.  Walter  and  indorsed  by  Edmond 
T.  H.  Walter,  and  that  the  said  indorser  and  drawer  both  resided 
in  the  city  of  Baltimore  at  the  time  of  maturity,  and  that  the 
note  was  held  by  the  bank  at  said  time,  in  said  city,  for  collec- 
tion on  account  of  the  plaintiffs,  and  shall  believe  they  were 
then,  and  still  are,  the  owners  of  the  same;  and  if  they  shall 
further  believe  that  the  said  note  was  not  paid  at  maturity,  and 
that  said  indorser  had  no  notice  of  the  non-payment  thereof  on 
the  day  of  its  maturity  or  the  next  day  thereafter,  and  that  no 
notice  thereof  was  left  l>y  the  plaintiffs  or  their  agent  at  the  resi- 
dence or  place  of  business  of  said  indorser — ^then  the  indorser  is 
not  responsible  for  the  payment  of  said  note  by  reason  of  his 
indorsement,  although  they  should  believe  that  the  plaintifib,  or 
their  agent  duly  authorized  thereto,  as  well  as  other  persons  in 
the  city  of  Baltimore,  misdirected  the  notary  as  to  the  actual 
leeidence  of  the  said  indorser,  unless  they  should  believe  that 
upon  proper  and  reasonable  diligence  it  was  not  in  the  powef 


716     Citizens  Bank  of  Baltimore  v.  Howell.  [Maryland, 

of  the  notary  to  haye  procured  better  and  cozzeot  information  af 
to  the  residence  or  place  of  bnsineBs  of  the  said  indorser. 

**  If  the  jury  believe  the  facts  stated  above  as  to  said  note,  that 
the  contract  and  undertaking  of  the  bank  with  the  plaintiffB  is 
to  be  found  by  the  jury  from  all  the  eridence  in  the  cause;  and 
if  they  shall  find  from  such  eyidence  that  the  bank  undertook, 
on  receiving  this  note  for  collection » only  to  employ  a  competent 
and  proper  person  to  demand  payment  of  said  note  at  maturilj, 
and  give  the  proper  notices  of  its  non-payment,  and  that  they 
did  employ  such  competent  and  proper  person,  and  placed  the 
note  in  his  hands  in  time  to  have  said  demand  made  on  the  day 
of  the  maturiiy  of  the  note,  and  such  notices  given — ^then  the 
bank  is  not  responsible,  although  they  should  believe  that  by 
the  negligence  or  other  fault  of  such  person  so  employed  the 
note  has  become  lost  to  the  said  plaintifis.  But  if  'Hie  jury 
should  believe,  from  the  evidence  in  the  cause,  that  the  under* 
taking  of  the  bank,  in  their  receiving  said  note  for  oollection, 
was  that  they  would  do  all  that  was  proper  and  necessary  to  be 
done  by  the  plaintifb  themselves,  in  order  to  the  security  of  the 
interests  of  the  plaintiffs,  so  far  forth  as  the  responsibility  of 
the  drawer  and  indorser  was  concerned,  then  the  defendant  ia 
answerable  to  the  plaintiffs  for  whatever  loss  they  may  find  the 
plaintifis  to  have  incurred  by  reason  of  such  negligence  and  in- 
sufficient action  of  the  bank  or  the  person  employed  by  it,  as 
aforesaid." 

In  the  latter  part  of  the  opinion  and  direction  thus  given  by 
the  court,  the  jury  are  told,  if  they  believe  from  the  evidence 
that  in  receiving  the  note  for  collection  the  bank  undertook  to 
do  all  that  was  proper  and  necessaxy  to  be  done  by  the  plaintifi 
themselves  in  order  to  secure  the  interests  of  the  plaintifb  so 
far  as  the  responsibility  of  the  drawer  and  indorser  was  con- 
cerned, then  the  bank  is  answerable  to  the  plaintifib  for  any  loss 
they  had  incurred  by  reason  of  negligence  and  insuffident  action 
of  the  bank  or  the  person  employed  by  it.  **  The  person  em- 
ployed," here  spoken  of,  means,  of  course,  the  notary.  But  we 
see  no  evidence  tending  to  prove  .any  undertaking  or  agreement 
whatever,  on  the  part  of  the  bank,  which  can  render  it  responsi- 
ble to  the  plaintiffs  for  the  alleged  negligence  of  the  notary,  or 
for  his  insufficient  action  in  the  premises,  and  for  want  of  proof 
to  sustain  such  responsibility,  we  think  there  was  error  in  giving 
the  instruction. 

The  act  of  1837,  chapter  263,  makes  protests  of  inland  failla  of 
exchange  and  promissory  notes  prima  facie  evidence;  and  for 
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the  purpose  of  fieouring  the  benefit  of  this  law  to  the  owners  of 
fiuch  instramentSy  it  is  the  duty  of  the  banks  receiving  them  for 
collection  to  place  them  in  the  hands  of  a  notary,  that  they  may 
be  protested  in  due  time,  when  necessary.  And  we  think  that 
in  this  state,  when,  in  the  ordinary  course  of  business,  without 
any  special  agreement  on  the  subject,  a  note  or  bill  is  received 
by  a  bank  for  collection,  which  is  in  due  time  delivered  by  it  to 
the  notary  usually  employed  in  such  matters  by  the  bank,  so 
that  the  necessary  demand,  protest,  and  notices  may  be  made 
and  given  by  him,  the  bank  will  not  be  answerable  in  case  of 
loss  resulting  from  a  failure  of  the  notary  to  perform  his  duty. 

The  responsibility  of  banks  receiving  notes  for  collection, 
where  they  have  employed  other  banks  or  agents,  has  been  car- 
ried further  in  New  York  than  in  some  other  states  of  the  Union. 
But  even  there,  in  Smedes  v.  Uiica  Bank^  20  Johns.  884,  where 
the  bank  was  held  answerable  on  account  of  having  employed  a 
person  to  make  demand  and  give  the  notice  who  was  not  a  com* 
petent  agent,  the  court  say:  **  If  the  note  had  been  delivered  to 
a  notary,  it  would  present  a  different  case.  Notaries  are  officers 
appointed  by  the  state;  confidence  is  placed  in  them  by  the  gov- 
ernment. This  may  be  evidence  sufficient  to  justify  an  agent  in 
committing  to  them  business  relating  to  their  offices,  although, 
in  point  of  fact,  it  might  subsequently  appear  they  did  not  pos- 
sess the  necessaxy  qualifications.''  See  also  Story  on  Agency, 
sec.  201;  Pauwcm  v.  DonneU,  1  Gill  &  J.  147  [19  Am.  Dec.  218]; 
Jackson  v.  Unicn  Bank,  6  Har.  &  J.  160;  Fabena  v.  MercanMe 
Bank,  28  Pick.  830  [84  Am.  Dec.  69];  Dorchester  Bank  v.  New 
England  Bank,  1  Cush.  177, 188;  East  Haddam  Bank  v.  SoomU,  12 
Conn.  808;  BeUemire  v.  Bank  of  United  States,  4  Whart.  105,  and 
1  Miles,  178  [88  Am.  Dec.  46];  Baldwin  v.  Bank  of  Louieiana, 
1  La.  Ann.  18  [46  Am.  Dec.  72];  Hyde  S  Goodrich  v.  PlantenT 
Bank  of  Mies.,  17  La.  660  [86  Am.  Dec.  621];  lleman  v.  Com- 
mercial  Bank  of  Notches,  7  How.  (Miss.)  648  [40  Am.  Dec.  88]; 
Angell  &  Ames  on  Onrp.  186. 

Judgment  reversed  and  procedendo  ordered. 

NoTABiAL  Pboxistb,  BmoT  ov,  AS  EviDiireis  S«e  SeksMer  v.  CMnrmm^ 
01  Am.  Deo.  204;  Dupie  v.  Bkhard,  48  Id.  2i6,  note,  where  the  eabjeet  of 
protesta  is  diBCoiaed  at  length. 

Bank  roB  Ck>LLxonoir  la  mot  Liablb  vob  Failubb  ov  Notabt  to  ^ive 
ootioe  of  protest:  See  BaJUMn  y.  Beaik  o/LofMima^  45  Am.  Deo.  72,  note 
76»  where  other  euce  are  ooUeoted;  Hyde  t.  PkuOen*  Bank,  36  Id.  021;  AU 
kn  y.  Merehantt^  Bank  qf  New  Tmie,  34  Id.  28e»  note  818»  where  this  qnee- 
feUm  is  diacniaed  at  length;  BeUemire  v.  Bank  qf  United  8taie$,  83  U.  46b 
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Sabobnt  t;.  Adamb. 

Waxtt  SnxxHO  TO  Bjboovsb  oh  Bbkach  or  OonsAor  oontdniog  nntml  aad 
dependent  covenants  must  aver  and  prove  hia  own  oflfor  and  wdinnei  t» 
perform,  and  that  the  other  party  has  failed  to  perform  on  hia  park 

FiROL  EviDBNCX  IS  Admxssibuc  TO  EXPLAIN  Latknt  AMmouiTT  m  writtsB 
agreement  to  lease  for  a  term  of  years  the  "Adams  honse,  sttoate  on 
Washington  street,  in  Boston,"  so  as  to  show  that  the  intention  of  parties 
was  to  indnde  only  that  part  of  the  building  fitted  np  as  a  hotel  nndsr 
the  name  of  the  "Adams  honse, "  and  not  the  separate  shops  below,  whioh 
ooonpied  all  the  ground  floor  except  the  part  need  as  an  entrance  to  tbs 
hotel. 

HoKXT  Paid  x7ia>XB  Aobxemxnt  vob  Lrasb  oannot  bx  Rioovxbbd  Back  m 
the  ground  of  breach  of  the  agreement,  because  the  lease  offered  oontaiDed 
covenants  on  the  part  of  the  lessee  to  cleanse  the  drains  and  vaults,  and 
not  to  assign  nor  underlet,  nor  make  alterations  without  the  consent  cf 
the  lessor,  if  at  the  time  of  such  offer  the  lessee  failed  to  specify  his  ob- 
jections to  the  lease,  though  requested  to  do  so  by  the  lessor. 

AssDMPBiT  for  money  had  and  received.  A  hotel  under  the 
name  of  the  Adams  house  had  been  fitted  up  by  defendant.  Be- 
neath it  he  had  built  five  stores,  which  occupied  the  whole  of 
the  ground-floor,  with  the  exception  of  the  entay  to  the  house, 
which  was  No.  871.  Each  of  the  stores  was  occupied  as  such, 
except  the  one  numbered  8,  which  was  vacant.  Subsequent  to 
the  fitting  up  of  such  house,  mutual  bonds  were  entered  into  be- 
tween the  plaintiff  and  defendant,  whereby  defendant  covenanted 
and  agreed  with  plaintiff  to  lease  to  him  **  for  a  term  of  ten 
years  the  'Adams  house,'  so  called,  situate  on  Washington 

street,  in  Boston,  and  numbered  871   on  said  Washington 

ns 
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Btreei,"  for  an  annual  rent,  and  alao  to  sell  and  ddiTer  to 
plaintiff  a  "  good  and  perfect  bill  of  sale  of  all  f  omitare  in  said 
Adama  honse  for  a  certain  sum,  to  be  seonred  by  mortgage  upon 
said  famitnre/'  and  to  execute  and  deliyer  the  neoesaaiy  papers 
on  the  twenly-second  of  February.  Plaintiff  on  his  part  oot- 
enanted  and  agreed  to  pay  the  rent  and  purchase  the  furniture 
as  agreed  upon,  and  to  deliyer  all  the  necessaiy  papers  by  said 
date.  Plaintiff  on  the  twenty-third  of  Februaiy  paid  the  sum  of 
one  thousand  one  hundred  dollars  in  part  p^ormance  of  the 
agreement,  in  consideration  of  which  the  time  of  performance 
was  extended  to  the  first  of  March.  Such  sum  paid  is  the  money 
sought  to  be  recovered  in  this  action.  Oral  evidence  was  offered 
to  show  that  the  parties  originally  agreed  by  parol  to  let  and  hire 
the  house  exclusiye  of  said  stores,  and  that  afterwards,  before 
the  execution  of  the  bonds,  it  was  agreed  by  parol  that  store 
No.  8  should  be  included  at  an  additional  rent,  that  it  might  be 
used  by  the  lessees  for  a  ladies'  entrance.  On  the  date  agreed  de- 
fendant executed  and  tendered  to  plaintiff  the  lease  of  the  build- 
ing "  now  kept  as  a  hotel,  and  known  as  the  'Adams  house,'  to- 
gether with  the  store  under  said  hotel,  numbered  8,"  for  the 
agreed  time  at  the  stipulated  rent,  and  also  tendered  a  bill  of 
sale  of  the  furniture  as  agreed  upon.  The  plaintiff  declined  to 
accept  them,  on  the  ground  that  they  were  not  in  accordance 
with  the  bonds,  but  did  not  say  the  papers  were  wrong,  nor  did 
he  offer  any  specific  objections  to  them.  The  remaining  facts 
are  stated  in  the  opinion. 

T.  Wmey  and  D.  H.  Masm^  for  the  plaintifll 

£.  Ohoaie  and  O,  O*  NtUter,  for  the  defendant. 

By  Court,  Shaw,  0.  J.  The  questions  in  this  case  arise  upon 
the  construction  of  the  bond  from  Adams  to  Sargent  and  Moul- 
ton,  and  the  refusal  or  failure  of  Adams  to  pexform  it  on  his 
part,  so  as  to  entitle  Sargent  to  recover  back  the  advance,  as 
money  paid  on  a  consideration  which  had  failed. 

This  is  plainly  one  of  that  class  of  cases  in  which  the  con- 
tracts of  each  party,  being  mutual  and  dependent,  are  to  be  per- 
formed simultaneously.  Neither  is  bound  to  perform  on  his 
part  unless  the  other  is  ready  at  the  same  time  to  perform  on 
his  part.  The  party  who  would  seek  to  recover  of  the  other 
upon  a  breach  of  contract  or  failure  to  perform  must  aver  and 
prove  his  own  offer  and  readiness  to  perform,  and  that  the  other 
party  has  failed  to  perform  on  his  part.  Both  parties,  appar- 
sntly  aware  of  this  rule,  met  on  the  first  of  March,  the  extended 
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time  for  matnal  performance.  Tbe  defendant  prodneed  a  lease, 
already  signed  and  sealed,  and  which  had  preriouslj  been  ex- 
hibited to  the  plaintiff  for  inspection;  and  also  a  bill  of  sale  of 
the  fnmitore,  to  which  no  objection  seems  to  haTe  been  made; 
and  ofEered  to  deliver  them  to  the  plaintiff,  on  vecetTing  tlie 
money  and  securities  to  be  paid  and  deUrered  to  him  at  the 
eame  time  by  the  plaintiff. 

It  is  veiy  manifest  from  the  description  in  the  lease  oSBsed 
that  it  did  not  include  but  one  of  the  stores  in  the  Adams  house, 
under  the  part  used  for  a  hotel ;  and  the  first  question  is,  whether 
the  obligation  to  let  the  Adams  house  at  a  specified  rent  did 
include  the  five  stores.  If  it  did,  the  lease  exduding  four 
of  those  stores,  being  an  important  and  valuable  part  of  the 
whole  estate,  oould  not  be  a  substantial  performance  of  a  eon- 
tract  to  let  the  whole  at  the  same  rent. 

What  was  embraced  in  the  bond  by  the  description  ''Adams 
house"?  It  is  not  therein  described  as  a  hotel.  The  parties 
are  indeed  described  as  innholders,  but  this,  being  a  mere  de- 
scription of  the  persons,  affords  no  light.  It  is  built  on  the  site 
of  the  old  Lamb  tavern,  but  that  leads  to  no  definite  conclusi<m 
that  it  was  itself  a  tavern.  Looking  at  the  mere  contract  itself, 
it  might  have  been  free  from  all  ambiguity;  because,  in  apply- 
ing the  description,  it  must  have  appeared  that  there  was  an 
estate  definitely  described,  and  as  well  known  by  that  name  as 
the  Old  State  House  or  the  Boylston  Market  house.  It  is 
purely  matter  of  description,  and  must  be  established  by  evidence 
aliunde.  But  the  facts  detailed  in  this  statement  do  show  that 
there  is  an  estate  corresponding  in  part  to  the  description,  to 
wit,  a  house  known  as  the  Adams  house,  in  Washington  street, 
certain  parts  of  which  had  been  previously,  and  up  to  the  time, 
and  at  the  time  of  the  contract,  used  and  occupied  as  a  hotel; 
and  certain  other  parts  of  it  used  and  occupied  for  shops  for  the 
sale  of  goods,  let  to  separate  tenants  with  no  interior  conmrani- 
cation,  nor  any  other  connection  with  the  residue  as  a  hotel  than 
that  of  relative  position,  being  supported  l^  the  same  founda- 
tion, and  sheltered  by  the  same  roof.  But  this  is  oommon, 
especially  in  cities,  with  entirely  distinct  tenements  or  holdings. 
This  description,  therefore,  so  brief  in  its  terms,  when  applied  to 
the  estate  in  question,  leaves  it  in  doubt  whether  these  stores 
are  excluded  or  included  in  the  term  '* Adams  house."  But  yet 
this  is  the  whole  of  the  description  used  in  the  bond,  expressive 
of  the  subject-matter  of  the  lease. 

It  is  axgued  on  the  part  of  the  plaintiff  that  "  house  "  means 
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the  whole  of  a  houBe,  and  not  part  of  a  house;  that  it  includei 
all  upon  the  same  foundation,  and  cohered  by  the  same  roof. 
This  would  be  quite  plausible,  indeed  an  argument  of  consid- 
erable weight,  if  the  term  was  used  in  its  generic  sense,  as  ''  my 
house  situated  in "  such  a  town,  or  such  a  street.  But  it  is 
plainly  used  as  a  proper  name,  or  specific  designation;  and  taken 
in  connection  witib  the  fact  that  hotels  are  so  named,  it  leayes 
it  still  doubtful.  If  it  had  been  a  stipulation  to  conyey  in  fee 
instead  of  to  lease,  it  would  cany  a  much  stronger  conTiotion 
that  it  intended  the  soil,  usque  ad  ccdum.  But  as  a  hotel  may 
be  complete  in  all  its  parts  without  including  separate  tene- 
ments under  it,  and  is  often  designated  by  the  term  ' '  house  " — as 
the  Tremont  house,  the  Winthrop  house,  and  the  like — and  as 
it  looked  simply  to  a  term  of  years  with  the  furniture  of  the 
hotel,  it  leaves  the  matter  questionable.  In  ascertaining  what 
is  parcel,  what  are  the  monuments,  bounds,  abuttals,  names  of 
Btreets,  or  places,  it  is  always  competent,  and  indeed  often 
necessary,  to  go  into  parol  evidence,  or  evidence  aliunde.  A 
very  palpable  instance  arises  in  this  very  description,  short  as  it 
is.  The  estate  is  described  as  situated  on  Washington  street. 
Should  a  modem  conveyancer  be  tracing  back  this  title,  he 
would  find  an  estate  apparently  the  same  in  other  respects,  but 
described  as  standing  on  Newbury  street.  He  must  seek  abroad 
for  evidence,  which  he  would  soon  find,  that  not  many  years 
since  the  name  of  Newbury  street  was  changed  to  Washington 
street. 

In  seeking  for  all  surrounding  circumstances  to  throw  light 
on  matter  of  description,  the  object  is  to  obtain  from  the  words 
used  in  the  instrument,  in  the  light  of  all  such  circumstances, 
the  intent  and  meaning  of  the  parties.  In  doing  this,  it  is  an 
established  rule  that  if  some  of  the  circumstances  do  not  cor- 
respond with  a  probable  exposition  they  'wUl  not  prevent  its 
adoption,  if  from  the  whole  description  the  meaning  or  intent 
of  the  contractor  or  devisor  can  be  collected,  under  the  maxim. 
Falsa  demonsiraiia  non  nocet.  But  in  coming  to  apply  the  de- 
scription to  the  contract,  and  after  all  these  means  of  exposition 
have  been  exhausted,  there  may  remain  an  uncertainty  in  such 
application;  this  constitutes  a  latent  ambiguity;  and  then  the 
law  is  well  settled  that  parol  evidence  is  admissible  to  explain 
what  was  intended. 

And  upon  consideration  of  the  evidence,  the  court  are  of 
lypinion  that  this  constituted  a  case  of  latent  ambiguity,  as  that 
is  understood  and  explained  in  this  department  of  the  law.    The 
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brief  description  **  the  Adams  house'*  cieated  no  amlxi^ty  on 
the  face  of  the  deed;  it  was  to  be  piesnmed  that  there  ivbs  % 
house  or  estate  well  known  to  which  it  would  apply,  and  thoe 
was  no  ambiguity  in  the  language  of  the  contract.  One  parfy 
intended  to  let  and  the  other  intended  to  hire  a  tenement  ao 
named  and  so  known.  But  when  this  designation  came  to  be 
applied  to  the  subject,  there  were  two  subjects  to  which,  with- 
out any  forced  construction,  it  might  apply,  to  wit,  the  site  or 
soil  on  which  the  Lamb  tayem  formerly  stood,  and  the  house 
built  upon  it;  or  it  might  apply  to  a  tenement  ooTiBisting  of 
suites  of  apartments  other  than  the  stores,  which  together  made 
a  complete  hotel.  It  was  a  lease  for  years;  and  such  a  tene- 
ment might  be  composed  of  parts  of  a  building  diTided  hor- 
izontally, as  well  as  by  metes  and  bounds  on  the  sur&oe; 
though  were  it  a  deed  in  fee,  it  would  be  construed  otherwise. 
The  stores  being  numbered  1,  2,  3,  4,  and  6  Adams  house, 
would  simply  show  that  they  were  parts  of  the  building;  bat 
their  being  wholly  detached  without  any  interior  oonimunica- 
tion,  and  built,  as  the  case  finds,  under  the  Adams  house, 
would  lead  to  a  contrary  conclusion.  For  this  reason  we  are  of 
opinion  that  this  was  a  latent  ambiguity;  and  within  the  role, 
parol  evidence  was  admissible  to  explain  it:  3  Stark.  Ey.  1026. 
It  falls  under  that  class  of  cases  where  the  very  general  descrip- 
tion adopted  in  a  contract  will  apply  to  two  distinct  subjecbB, 
and  80  there  is  a  latent  ambiguity.  In  the  case  of  Doe  y.  Buri, 
1  T.  B.  701,  the  question  was  what  passed  by  the  terms  of  a 
lease  where  it  was  contended  upon  the  maxim,  Cujus  est  sobm 
ejus  est  ad  ccelum  et  ad  inferos,  that  a  cellar  under  a  portion  of  the 
leased  premises  should  pass.  Evidence  aliunde  was  admitted. 
Mr.  Justice  Grose  said,  by  way  of  illustration :  *'  It  might  as  well 
be  contended  that  a  lease  of  a  house  in  the  Adelphi  would  pass 
the  warehoijses  underneath.'' 

The  parol  evidence  being  admitted,  the  case  is  put  beyoi^J  all 
doubt  by  proof  that  the  contract  did  not  include  the  five  stores 
in  the  lower  stoiy  of  the  hotel.  The  mere  designation  ''Adams 
house"  would  not  include  either  one  of  the  stores,  but  the 
lease,  as  actually  drawn  up  and  offered  by  Adams,  did  indnde 
store  No.  8.  The  reason  of  this  is  explained  by  resorting  to 
the  parol  proof;  but  independently  of  this,  the  including  of 
this  store  No.  8  in  the  leased  premises,  at  the  rate  of  rent 
stipulated  by  the  contract  for  the  hotel  only,  could  not  be 
objected  to  by  the  lessees,  being  manifestly  for  their  benefit. 

The  court  are  of  opinion,  therefore,  that  so  far  as  the  objec 
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tdon  to  the  sufficiency  of  the  lease  offered  by  the  defendant  was 
founded  on  the  consideration  that  it  did  not  embiaoe  the  stores 
under  the  Adams  house,  it  was  not  well  founded,  and  that  the 
lease  in  this  respect  conformed  to  the  contract. 

We  have  already  stated  that  this  was  a  case  where  the  parties 
were  to  perform  simultaneously,  and  where  each  must  prove 
readiness  and  preparation  on  his  part  before  he  can  charge  the 
other  with  default.  Under  this  rule,  it  might  be  a  question,  as 
here  were  mutual  agreements  to  enter  into  a  lease  by  indenture 
to  become  binding  on  both  parties,  whose  particular  duty  it  was 
to  prepare  these  indentures;  and  where  one  offered  a  draft  for 
consideration,  which  the  other  declined  accepting,  whether  the 
party  objecting  should  not  have  offered  a  draft  on  his  part,  for 
the  consideration  of  the  other  side,  which  he  would  be  willing 
to  execute.  But  perhaps  this  is  a  mere  abstract  question.  The 
plaintiff  might,  no  doubt,  have  tendered  such  a  draft,  whether 
he  was  bound  to  do  it  or  not.  It  was  his  duty  to  do  enough  to 
show  his  present  readiness  to  perform.  The  demise  of  the 
premises  and  the  sale  of  the  furniture  on  the  one  side,  and  the 
payment  of  the  stipulated  portion  of  the  purchase  money  and  a 
mortgage  on  the  furniture  for  the  balance  on  the  other,  were 
parts  of  one  entire  contract,  so  that  one  was  not  to  be  done 
without  the  other.  Without  stopping  to  inquire  whether  in 
strictness  the  plaintiff  should  have  counted  out  or  produced 
money  enough  to  pay  the  required  sum,  he  must  at  least  show  a 
default  on  the  part  of  the  defendant.  Tried  by  this  test,  it  ap- 
pears that  the  defendant  did,  in  the  first  instance,  prepare  and 
offer  an  executed  lease  demising  the  premises  agreed  for,  for  the 
term  stipulated,  at  the  rent  agreed,  together  with  a  bill  of  sale 
of  the  furniture,  to  which  there  was  not  then  and  has  not  since 
been  made  any  objection. 

The  plaintiff  now  makes  other  objections  to  the  lease  offered, 
because  it  contained  covenants  on  the  part  of  the  lessees  not  to 
assign  or  underlet  during  the  term,  to  make  no  alterations  on 
the  premises  without  the  written  assent  of  the  lessor,  and  to 
scour  and  cleanse  the  drains  on  the  premises;  and  contends  that 
the  lessees  were  not  bound  to  execute  these  covenants,  because 
they  were  burdensome  and  imposed  an  unusual  restraint  on  their 
rights  as  lessees,  and  were  not  stipulated  for  by  the  contract. 
If  the  case  depended  upon  the  question  whether  the  lessees  were 
bound  by  the  terms  or  fair  implication  of  the  contract  to  take  a 
lease  with  these  restrictions,  it  might  require  further  considera- 
tion, and  it  might  be  necessary  to  determine  whether  they  were 
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not  bound  to  execute  a  lease  with  reasonable  and  usual  corenants, 
and  whether  these  were  usual  and  reasonable. 

But  the  court  are  of  opinion  that  it  is  a  sufficient  answer  tiiat 
these  objections  were  not  made  at  the  time  when  the  terms  of 
the  indenture  might  have  been  amended  and  modified  so  as  to 
obviate  these  objections.  Adams  having  produced  a  draft  of 
lease  on  his  part,  which  was  a  substantial  performance,  if  the 
other  parties  had  objections  to  the  form  of  the  instrument  thaj 
should  have  made  specific  objections  at  the  time.  But  it  ap- 
pears by  the  evidence  that  neither  these  specific  objections  nor 
any  others  were  made  at  the  time.  Upon  repeated  inquiries  bj 
Adams  what  the  objections  of  the  lessees  were,  no  specific  ob- 
jection was  made,  but  only  that  it  was  not  according  to  the  bond. 
It  is  no  sufficient  answer  to  say  that  at  one  time  Adams  said: 
**  This  lease  is  according  to  the  bond;  I  have  taken  advice  upon 
it,  and  will  give  you  no  other;"  because  the  defendant  afterwards 
left  the  room,  and  after  a  short  time  returned  with  his  counsel, 
tendered  the  bill  of  sale,  the  plaintiff  read  the  papers,  upon 
which  the  defendant  asked  him  if  they  were  right,  and  fre- 
quently requested  him  to  say  whether  they  were  wrong,  and  said 
if  they  were  not  right  he  would  make  them  so.  And  to  these 
requests  the  plaintiff  made  no  satisfactoiy  reply,  and  made  no 
objection  to  the  papers. 

For  these  reasons,  and  without  deciding  whether  the  plaintiff 
has  proved  his  own  readiness  and  ability  to  perform  on  his  part,  by 
payment  of  the  sum  stipulated,  the  court  are  of  opinion  that  he 
has  not  shown  a  default  on  the  part  of  the  defendant  which 
would  warrant  him  in  rescinding  the  contract,  and  which 
would  be  a  failure  of  consideration,  enabling  him  to  recover  back 
the  money  advanced,  as  upon  a  consideration  which  had  failed. 

Judgment  for  the  defendant. 

Action  in  Cass  ov  Mutual  and  Dependent  Covxnanis  oaanot  be  main- 
tained for  failare  of  one  of  the  parties  unless  the  party  oomplainix^  aTsr  and 
prove  an  offer,  and  readiness  to  perform  on  his  part:  8ee  Shinn  v.  BcberU^  41 
Am.  Deo.  636,  and  cases  cited  in  note  643. 

ExTBiNsio  Evidence,  when  Admib8iblb  to  Explain  Latent  Ambi* 
GUiTT:  See  Baldwin  v.  Carter^  42  Am.  Dec  735,  and  note  739;  ffermm  v.  Jlet^ 
defwm,  53  Id.  187,  note;  Marshall  v.  Honey,  69  Id.  92.  To  this  point  the 
principal  case  is  cited  in  OtrrUh  v.  Towne^  3  Gray,  88;  Indiana  Oeniral  6b- 
nal  Co.  V.  State,  53  Ind.  591;  Woods  v.  Sawin,  4  Gray,  323;  PaJige  v.  Sher- 
man, 6  Id.  514;  Stoops  v.  Smith,  100  Mass.  66;  Chester  Emory  Co,  v.  Lucast 
112  Id.  435,  to  the  effect  that  parol  evidence  is  admissible  to  apply  the  terms 
of  a  contract  to  the  subject-matter,  to  explain  names  of  localities  used,  apply 
descriptions,  boundaries,  and  the  like.  In  Boardman  v.  Laike  Shore  ^  M,  S. 
M'y  Co.,  84  N.  Y.  173,  the  principal  case  is  cited  to  the  effect  that  parol  evi- 
dence is  not  admissible  to  explain  uncertainty  in  the  wording  of  a  oontract* 
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[3  Quay,  142.] 

Ldbtatioh  bt  Wat  of  Executoby  Deytse,  which  may  poidbly  not  teka 
effect  within  the  term  of  a  life  or  lives  in  being  at  the  death  of  the  tes- 
tator and  twenty-one  years,  or  in  case  of  a  child  en  ventre  sa  mere  twenty- 
one  years  and  nine  months,  afterward,  is  void  as  being  too  remote,  and 
tending  to  create  a  perpetuity. 

Dkvibb  Which  is  Subject  to  Conditional  Limitation,  Von>  vo&  Ri- 
MOTBNXSS,  vests  in  the  first  taker  an  absolnte  estate. 

IiTXNT  OP  Testator  will  Generally  Control  in  Construotion  ot  Db- 
TI8E,  but  where  snoh  intent  cannot  be  given  force  withoat  a  violation  of 
the  rules  of  law,  it  will  fail  of  effect. 

Dbyibe  of  House  and  Land  to  Deacons  of  Church  and  their  Suoobs* 
SOBS  Forever,  on  condition  that  the  minister  or  eldest  minister  of  said 
church  shall  constantly  reside  and  dwell  in  said  house  during  such  time 
as  he  is  minister  of  said  church,  and  in  case  the  same  is  not  improved  for 
that  use  only,  then  the  bequest  to  be  void  and  of  no  force,  and  said  house 
and  land  to  then  revert  to  the  nephew  of  testatrix,  is  a  conditional  limi- 
tation to  the  nephew,  and  not  a  devise  upon  condition,  and  as  such  is 
void  for  being  too  remote,  and  an  absolute  estate  in  fee  vests  in  the  dea- 
cons and  their  successors. 

Bill  in  equity  by  plaintiffs  for  leave  to  sell  the  parsonage 
house  held  by  the  deacons  of  the  Brattle  Square  church,  under 
a  devise  to  them  and  their  successors  forever.  .The  devise  was 
made  by  testatrix  upon  an  express  condition,  as  follows,  viz. : 
''The  minister  or  eldest  minister  of  said  church  shall  oon- 
fltantlj  reside  and  dwell  in  said  house  during  such  time  as  he  is 
minister  of  said  church,  and  in  case  the  same  is  not  improved  for 
that  use  only,  I  then  declare  the  bequest  to  be  void,  and  of  no 
force,  and  order  that  said  house  and  land  shall  revert  to  my 
estate,  and  I  give  the  same  to  my  nephew  John  Hancock  and  his 
heirs  forever."  Said  Hancock  was  by  such  will  made  residuary 
devisee.  The  bill  showed  that  said  elder  minister  had  dwelt  in 
said  church  constantly  since  the  decease  of  the  testatrix,  but 
that  the  expense  for  taxes  and  for  keeping  the  same  in  repair 
would  require  large  sums  of  money,  and  that  a  sale  was  neces- 
sary to  a  beneficial  accomplishment  of  the  intent  of  the  devise. 
The  heirs  of  John  Hancock  answered,  claiming  that  under  such 
will  the  deacons  held  a  conditional  estate,  and  on  failure  to 
comply  with  the  condition  thereof,  the  heirs  would  be  entitled 
to  the  estate,  and  that  such  a  decree  and  sale  would  be  against 
equity.    The  remaining  facts  are  stated  in  the  opinion. 

(7.  B,  Ooodrichand  L  J,  AxdMin,  for  the  plaintifb. 

(7.  L.  Hancock,  for  the  defendant,  Hancock. 
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By  Court,  BiasLOW,  J.     The  interesting  and  important  ques- 
tions involved  in  the  present  case  are  now  for  the  first  time 
brought  to  our  consideration.    In  a  suit  in  equity  between  the 
same  parties,  which  was  pending  several  years  ago  in  this  court, 
we  were  not  called  upon  to  give  any  construction  to  the  clanse 
in  the  will  of  Lydia  Hancock  under  which  the  deacons  of  the 
church  in  Brattle  square  and  their  successors  hold  the  estate  now 
in  controversy.    The  object  of  that  suit  was  widely  different 
from  that  of  the  present.    The  plaintiffs  then  assumed  by  impli- 
cation that  they  were  bound  by  the  *'  condition  and  limitation" 
annexed  to  the  devise,  and  the  validity  of  the  gift  over  on  breach 
of  the  condition  was  not  called  in  question  by  them.     The  single 
purpose  then  sought  to  be  accomplished  was  to  obtain  authority 
to  sell  the  estate  solely  on  the  ground  that  from  various  causes 
the  occupation  and  use  of  the  premises  for  a  private  dwelling, 
and  especially  for  a  parsonage,  in  the  manner  prescribed  in  the 
will,  had  become  onerous  and  impracticable;  and  the  prayer  of 
the  bill  was,  that  if  a  sale  was  authorized  the  proceeds  might 
be  invested  in  other  real  estate,  to  be  held  on  the  same  trusts, 
and  upon  the  like  condition  and  limitatiou,  as  are  set  out  and 
prescribed  in  the  will  of  the  testatrix  relative  to  the  estate  therein 
devised  to  the  deacons  and  their  successors.    It  is  quite  obvious 
that  on  a  bill  thus  framed  no  question  could  arise  concerning 
the  respective  titles  of  the  parties  to  the  suit  under  the  devise. 
They  were  not  put  in  issue  by  the  pleadings,  and  no  decision 
was  in  fact  made  in  regard  to  them.    That  suit  was  determined 
solely  upon  the  ground  that  the  case  made  by  the  plaintiffs  was 
not  such  as  to  warrant  the  court  in  making  a  decree  for  a  sale 
of  the  premises  upon  the  reasons  and  for  the  causes  alleged  in 
that  bill,  and  above  stated. 

The  case  is  now  brought  before  us  upon  allegations  and  denials 
which  directly  involve  the  construction  of  the  devise  and  render 
it  necessary  to  determine  the  respective  rights  of  the  devisees  and 
heirs  at  law  to  the  estate  in  controversy.  In  order  to  decide  the 
questions  thus  raised,  it  is  material  to  ascertain,  in  the  outset, 
the  legal  nature  and  quality  of  the  estate  which  is  created  by 
the  terms  of  the  devise  to  Timothy  Newell  and  others,  deacons 
of  the  church  in  Brattle  street.  If  the  gift  had  been  solely  to 
the  deacons  of  the  church  in  Brattle  street,  and  their  successors 
forever,  without  any  condition  annexed  thereto  concerning  its 
use  and  occupation,  it  would  without  doubt  have  vested  in 
them  the  absolute  legal  estate  in  fee.  By  the  provincial  statute  of 
28  Geo.  n.,  which  was  in  force  at  the  time  of  the  death  of  the 
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testatrix,  the  deacons  of  all  Protestant  churches  were  made 
bodies  corxx)rate9  with  power  to  take  in  succession  all  grants  and 
donations,  both  of  real  and  x)ersonal  estate:  Anc.  Chart.  606. 
The  words  of  the  devise  were  apt  and  sufficient  to  create  a  fee 
in  the  deacons  and  their  successors,  and  they  were  legally  com- 
petent to  take  and  hold  such  an  estate.  It  therefore  becomes 
necessary  to  consider  the  nature  and  e£fect  of  the  condition  an- 
nexed to  the  gift,  how  far  it  qualifies  the  fee  devised  to  the 
deacons  and  their  successors,  and  what  was  the  interest  or  estate 
devised  over  to  John  Hancock  and  his  heirs  forever  upon  a  fail- 
ure to  comply  with  and  perform  the  condition.  It  will  aid  in 
the  solution  of  these  questions  if  we  are  able  in  the  first  place 
to  determine  with  clearness  and  accuracy  within  what  class  or 
division  of  conditional  and  contingent  estates  the  devise  in 
question  falls. 

Strictly  speaking,  and  using  words  in  their  precise  legal  im- 
port, the  devise  in  question  does  not  create  simply  an  estate 
on  condition.  By  the  common  law,  a  condition  annexed  to  real 
estate  could  be  reserved  only  to  the  grantor,  or  devisor,  and  his 
heirs.  Upon  a  breach  of  the  condition,  the  estate  of  the.  grantee 
or  devisee  was  not  ipso  facto  terminated,  but  the  law  permitted 
it  to  continue  beyond  the  time  when  the  contingency  upon  which 
it  was  given  or  granted  happened,  and  until  an  entry  or  claim 
was  made  by  the  grantor  or  his  heirs  or  the  heirs  of  the  devisor, 
who  alone  had  the  right  to  take  advantage  of  a  breach:  2  Bla. 
Com.  156;  4  Kent's  Com.,  6th  ed.,  122, 127.  Hence  arose  the 
distinction  between  a  condition  and  a  conditional  limitation. 
A  condition  followed  by  a  limitation  over  to  a  third  person,  in 
case  the  condition  be  not  fulfilled,  or  there  be  a  breach  of  it,  is 
termed  a  conditional  limitation.  A  condition  determines  an 
estate  after  breach,  upon  entry  or  claim  by  the  grantor  or  his 
heirs,  or  the  heirs  of  the  devisor.  A  limitation  marks  the  period 
which  determines  the  estate  vrithout  any  act  on  the  part  of  him 
who  has  the  next  expectant  interest.  Upon  the  happening  of 
the  prescribed  contingency,  the  estate  first  limited  comes  at 
once  to  an  end,  and  the  subsequent  estate  arises.  If  it  were 
otherwise,  it  would  be  in  the  power  of  the  heir  to  defeat  the 
limitation  over  by  neglecting  or  refusing  to  enter  for  breach  of 
the  condition.  This  distinction  was  originally  introduced  in 
the  case  of  vrills  to  get  rid  of  the  embarrassment  arising  from 
the  rule  of  the  ancient  common  law,  that  an  estate  could  not  be 
limited  to  a  stranger  upon  an  event  which  went  to  abridge  or 
destroy  an  estate  previously  limited.     A  conditional  limitatioii 
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is  therefore  of  a  mixed  nature,  partaking  both  of  a  condition  and 
of  a  limitation:  of  a  condition,  because  it  defeats  the  estate  pre- 
Tiously  limited;  and  of  a  limitation,  because,  upon  the  happen- 
ing of  the  contingency,  the  estate  passes  to  the  person  having 
the  next  expectant  interest,  without  entry  or  claim. 

There  is  a  further  distinction  in  the  nature  of  estates  on  con- 
dition and  those  created  by  conditional  limitation,  which  it  may 
be  material  to  notice.  Where  an  estate  in  fee  is  created  on  con- 
dition, the  entire  interest  does  not  pass  out  of  the  grantor  by 
the  same  instrument  or  conveyance.  All  that  remains  after  the 
gift  or  grant  takes  effect  continues  in  the  grantor,  and  goes  to 
his  heirs.  This  is  the  right  of  entry,  as  we  have  already  seen, 
which,  from  the  nature  of  the  grant,  is  reserved  to  the  grantor 
and  his  heirs  only,  and  which  gives  them  the  right  to  enter  as 
of  their  old  estate,  upon  the  breach  of  the  condition.  Thia 
possibility  of  reverter,  as  it  is  termed,  arises  in  the  grantor  or 
devisor  immediately  on  the  creation  of  the  conditional  estate. 
It  is  otherwise  where  the  estate  in  fee  is  limited  over  to  a  third 
person  in  case  of  a  breach  of  the  condition.  Then  the  entire 
estate,  by  the  same  instrument,  passes  out  of  the  grantor  or  de- 
visor. The  first  estate  vests  immediately,  but  the  expectant 
interest  does  not  take  effect  until  the  happening  of  the  contin- 
gency upon  which  it  was  limited  to  arise.  But  both  owe  their 
existence  to  the  same  grant  or  gift;  they  are  created  una  Jlaiu; 
and  being  an  ultimate  disposition  of  the  entire  fee,  as  well  after 
as  before  the  breach  of  the  condition,  there  is  nothing  left  in 
the  grantor  or  devisor  or  his  heirs.  The  right  or  possibility  of 
reverter,  which,  on  the  creation  of  an  estate  in  fee  on  condition 
merely,  would  remain  in  him  is  given  over  by  the  limitation 
which  is  to  take  effect  on  the  breach  of  the  condition. 

One  material  difference,  therefore,  between  an  estate  in  fee  on 
condition  and  on  a  conditional  limitation  is  briefly  this:  that 
the  former  leaves  in  the  grantor  a  vested  right,  which,  by  its 
very  nature,  is  reserved  to  him  as  a  present  existing  interest, 
transmissible  to  his  heirs;  while  the  latter  passes  the  whole 
interest  of  the  grantor  at  once,  and  creates  an  estate  to  arise  and 
vest  in  a  third  person  upon  a  contingency,  at  a  future  and  un- 
certain period  of  time.  A  grant  of  a  fee  on  condition  only 
creates  an  estate  of  a  base  or  determinable  nature  in  the  grantee, 
leaving  the  right  or  possibility  of  reverter  vested  in  the 
grantor.  Such  an  interest  or  right  in  the  grantor,  as  it  does 
not  arise  and  take  effect  upon  a  future  uncertain  or  remote  con- 
tingcAcy,  is  not  liable  to  the  objection  of  violating  the  rule  against 
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perpetuities  in  the  same  degree  with  other  conditional  and  con- 
tingent interests  in  real  estate  of  an  executory  character.  The 
possibility  of  reverter,  being  a  vested  interest  in  real  property,  is 
capable  at  all  times  of  being  released  to  the  person  holding  the 
estate  on  condition,  or  his  grantee,  and  if  so  released  vests  an 
absolute  and  indefeasible  title  thereto.  The  grant  or  devise  of 
a  fee  on  condition  does  not  therefore  fetter  and  tie  up  estates, 
so  as'  to  prevent  their  alienation,  and  thus  contravene  the  policy 
of  the  law  which  aims  to  secure  the  free  and  unembarrassed 
disposition  of  real  property.  It  is  otherwise  with  gifts  or  grants 
of  estates  in  fee  with  limitations  over  upon  a  condition  or  event 
of  an  uncertain  or  indeterminate  nature.  The  limitation  over 
being  executory,  and  depending  on  a  condition,  or  an  event 
which  may  never  happen,  passes  no  vested  interest  or  estate.  It 
is  impossible  to  ascertain  in  whom  the  ultimate  right  to  the 
estate  may  vest,  or  whether  it  will  ever  vest  at  all,  and  therefore 
no  conveyance  or  mode  of  alienation  can  pass  an  absolute  tiile, 
because  it  is  wholly  uncertain  in  whom  the  estate  will  vest  on 
the  happening  of  the  event  or  breach  of  the  condition  upon 
which  the  ulterior  gift  is  to  take  effect. 

Bearing  in  mind  these  distinctions,  it  is  obvious  that  the  de- 
vise in  question  was  not  the  gift  of  an  estate  on  a  condition 
merely,  but  it  also  created  a  limitation  over,  on  the  happening 
of  the  prescribed  contingency,  to  a  third  person  and  his  heirs 
forever.  It  was  therefore  a  conditional  limitation,  under  which 
general  head  or  division  may  be  comprehended  every  limita- 
tion which  is  to  vest  an  interest  in  a  third  person  oti  condition, 
or  upon  an  event  which  may  or  may  not  happen.  Such  limita- 
tions include  certain  estates  in  remainder,  as  well  as  gifts  and 
grants,  which,  when  made  by  will,  are  termed  executory  de- 
vises, and  when  contained  in  conveyances  to  uses,  assume  the 
name  of  springing  or  shifting  uses:  1  Preston  on  Estates,  sees. 
40, 41,  93;  4  Kent's  Com., 6th  ed.,  128,  note;  2  Feame  on  Cont. 
Bem. ,  10th  ed. ,  50;  1  Powell  on  Devises,  192,  and  note  4;  1  Shep. 
Touch.  126. 

That  the  devise  in  question  does  not  create  a  contingent  re- 
mainder in  John  Hancock  and  his  heirs  is  very  clear,  upon  famil- 
iar and  well-established  principles.  There  is,  in  the  first  place, 
no  particular  estate,  upon  the  natural  determination  of  which 
the  limitation  over  is  to  take  effect.  The  essence  of  a  remainder 
is  that  it  is  to  arise  immediately  on  the  determination  of  the 
particular  estate  by  lapse  of  time,  or  other  determinate  event, 
and  not  in  abridgment  of  it.    Thus  a  devise  to  A.  for  twenty 
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years,  remainder  to  B.  in  fee,  is  the  most  simple  illastration  of 
a  particular  estate  and  a  remainder.  The  limitation  over  does 
not  arise  and  take  effect  until  the  expiration  of  the  period  of 
twenty  years,  when  the  particular  estate  comes  to  an  end  by  it» 
own  limitation.  So  a  gift  to  A.  until  C.  returns  from  Bome, 
and  then  to  B.  in  fee,  constitutes  a  valid  remainder,  because  fhe 
particular  estate,  not  being  a  fee,  is  made  to  determine  upon  a 
fixed  and  definite  event,  upon  the  happening  of  which  it  comes 
to  its  natural  termination.  But  if  a  gift  be  to  A.  and  his  heirs 
till  C.  returns  from  Bome,  then  to  B.  in  fee,  the  limitation  over 
is  not  good  as  a  remainder,  because  the  precedent  estate,  being 
an  estate  in  fee,  is  abridged  and  brought  to  an  abrupt  termina- 
tion by  the  gift  over  on  the  prescribed  contingency.  One  of  fhe 
tests,  therefore,  by  which  to  distinguish  between  estates  in  re- 
mainder and  other  contingent  and  conditional  interests  in  real 
property  is,  that  where  the  event  which  gives  birth  to  the  ulte- 
rior limitation  determines  and  breaks  off  the  preceding  estate 
before  its  natural  termination,  or  operates  to  abridge  it,  the 
limitation  over  does  not  create  a  remainder,  because  it  does 
not  wait  for  the  regular  expiration  of  the  preceding  estate: 
1  Jarm.  on  Wills,  780;  4  Kent's  Com.  197.  Besides,  wherever 
the  gift  is  of  a  fee,  there  cannot  be  a  remainder,  although  the 
fee  may  be  a  qualified  and  determinable  one.  The  fee  is  the 
whole  estate.  When  once  granted,  there  is  nothing  left  in 
the  donor  but  a  possibility,  or  right  of  reverter,  which  does 
not  constitute  an  actual  estate:  4  Kent's  Com.  10,  note;  Mar- 
tin  V.  Strachan,  5  T.  E.  107,  note;  1  Jarm.  on  Wills,  792.  All 
the  estate  vests  in  the  first  grantee,  notwithstanding  the  qual- 
ification annexed  to  it.  If,  therefore,  the  prior  gift  or  grant  be 
of  a  fee,  there  can  be  neither  particular  estate  nor  remainder; 
there  is  no  particular  estate  which  is  an  estate  less  than  a  fee; 
and  no  remainder,  because  the  fee  being  exhausted  by  the  prior 
gift,  there  is  nothing  left  of  it  to  constitute  a  remainder.  Until 
the  happening  of  the  contingency,  or  a  breach  of  the  condition 
by  which  the  precedent  estate  is  determined,  it  retains  all  the 
characteristics  and  qualities  of  an  estate  in  fee.  Although  de- 
feasible, it  is  still  an  estate  in  fee.  The  prior  estate  may  con- 
tinue forever,  it  being  an  estate  of  inheritance,  and  liable  only 
to  determine  on  an  event  which  may  never  happen.  For  this 
reason,  the  rule  of  the  common  law  was  established,  that  a  re* 
mainder  could  not  be  limited  after  a  fee.  In  the  present  case, 
the  devise  was,  as  we  have  already  stated,  a  gift  to  the  deacons 
and  their  successors  forever;  and  they  being,  by  statute,  a  quasi 
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corporation  empowered  to  take  and  hold  grants  in  fee,  it  Tested 
in  them,  ex  trt  termini^  an  estate  in  fee,  qualified  and  determi- 
nable by  a  failure  to  comply  with  the  prescribed  condition.  The 
limitation  over,  therefore,  to  John  Hancock  and  his  heirs  could 
not  take  effect  as  a  remainder. 

It  necessarily  results  from  these  views  of  the  nature  and  qualiij 
of  conditional  and  contingent  estates,  as  applicable  to  the  de- 
vise in  question,  that  the  limitation  of  the  estate  over  to  John 
Hancock  and  his  heirs,  after  the  devise  in  fee  to  fhe  deacons 
and  their  successors,  is  a  conditional  limitation,  and  must  take 
effect,  if  at  all,  as  an  executory  devise.  The  original  pur- 
pose of  executory  devises  was  to  carry  into  effect  the  will 
of  the  testator,  and  give  effect  to  limitations  over,  which  could 
not  operate  as  contingent  remainders  by  the  rules  of  the 
common  law.  Indeed,  the  general  and  comprehensive  defi- 
nition of  an  executory  devise  is,  a  limitation  by  vnll  of  a 
future  estate  or  interest  in  land  which  cannot,  consistently  with 
the  rules  of  law,  take  effect  as  a  remainder.  Every  devise  to  a 
person  in  derogation  of  or  substitution  for  a  preceding  estate 
in  fee-simple  is  an  executory  devise:  4  Kent's  Com.  264;  1 
Jarm.  on  Wills,  778;  Lewis  on  Perp.  72;  6  Cru.  Dig.,  tit.  38,  c. 
17,  sees.  1,  2;  Purefoyy.  Rogers^  2  Saund.  388  a,  and  note.  Thus 
a  limitation  to  A.  and  his  heirs,  and  if  he  die  under  the  age  of 
twenty-one  years  then  to  B.  and  his  heirs,  is  an  executory  devise, 
because  it  is  a  limitation  of  an  estate  over  after  an  estate  in  fee. 
This,  by  the  rules  of  the  ancient  common  law,  would  have  been 
Toid,  for  the  reason  that  they  did  not  permit  any  limitation  over 
after  the  grant  of  a  previous  fee.  Whenever,  theref ore,  a  devisor 
disposes  of  the  whole  fee  in  an  estate  to  one  person,  but  quali- 
fies this  disposition  by  giving  the  estate  over,  upon  breach  of  a 
condition  or  happening  of  a  contingency,  to  some  other  person, 
this  creates  an  executory  devise:  4  Kent's  Com.  268;  6  Cru. 
Dig.,  tit.  88,  c.  17,  sec.  2;  Bac.  Abr.,  tit.  Devise,  1;  1  Feama 
on  Cont.  Bem.  399. 

In  the  case  at  bar,  the  devise  is  to  the  deacons  and  their  suc- 
cessors in  this  office  forever.  By  itself,  this  gave  to  them  an 
absolute  estate  in  fee-simple,  but  the  gift  in  fee  was  qualified 
and  abridged  by  the  condition  annexed  and  by  the  limitation 
over  to  John  Hancock  and  his  .heirs.  From  the  rules  and  prin- 
ciples which  we  have  been  considering,  it  woidd  seem  to  be  very 
clear  that  the  devise  in  question  did  not  create  an  estate  on  con- 
dition, because  the  entire  fee  passed  out  of  the  devisor  by 
the  will;  no  right  of  entry  for  breach  of  the  condition  was 
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reserved,  either  directly  or  by  implication  to  herself  orher  heizs, 
bnt  upon  the  prescribed  contingency  it  was  devised  over  to  a 
third  person  in  fee.  It  did  not  create  an  estate  in  renudndert 
because  there  was  no  particular  estate  which  was  first  to  be 
determined  by  its  own  limitation  before  the  gift  over  took  effect, 
and  because,  the  prior  gift  being  of  the  entire  fee,  there  was  no 
remainder,  inasmuch  as  the  prior  estate  might  continue  forever. 
It  did  create  an  executory  devise,  because  it  was  a  limitation  by 
will  of  a  fee  after  a  fee,  which  by  the  rules  of  law  could  not 
take  effect  as  a  remainder. 

This  being  the  nature  of  the  devise  to  John  Hancock  and  his 
heirs,  it  remains  to  be  considered  whether  there  is  anything  in 
the  nature  of  the  gift  over  which  renders  it  invalid,  and  if  so, 
the  effect  of  its  invalidity  upon  the  prior  estate  devised  to  the 
deacons  and  their  successors.  Upon  the  first  branch  of  this 
inquiry,  the  only  question  raised  is,  whether  the  gift  over  is  not 
made  to  take  effect  upon  a  contingency  which  is  too  remote,  as 
violating  the  well-established  and  salutary  rule  against  perpetu- 
ities. Executory  devises  in  their  nature  tend  to  perpetuities, 
because  they  render  the  estate  unalienable  during  the  period 
allowed  for  the  contingenciey  to  happen,  though  all  mankind 
should  join  in  the  conveyance.  They  cannot  be  aliened  or  barred 
by  any  mode  of  conveyance,  whether  by  fine,  recovery,  or  other- 
wise: 4  Kent's  Com.  266;  Purefoy  v.  Hogera,  2  Saund.  888  a,  note; 
Hence  the  necessity  of  fixing  some  period  beyond  which  such 
limitations  should  not  be  allowed.  It  has  therefore  long  been  the 
settled  rule  in  England,  and  adopted  as  part  of  the  common  Ltw 
of  this  commonwealth,  that  all  limitations  by  way  of  executory 
devise  which  may  not  take  effect  within  the  term  of  a  life  or  lives 
in  being  at  the  death  of  the  testator,  and  twenty-one  years  after- 
wards, as  a  term  in  gross,  or,  in  case  of  a  child  en  ventre  sa  mere^ 
twenty-one  years  and  nine  months,  are  void,  as  too  remote,  and 
tending  to  create  perpetuities:  4  Kent's  Com.  267;  1  Jarm.  on 
Wills,  221;  4  Cru.  Dig.,  tit.  32,  c.  24,  sec.  18;  mgUingcdey.  Bur- 
rell,  15  Pick.  Ill;  see  also  Cadell  v.  Palmer,  1  CI.  &  Pin.  872, 421, 
423,  which  contains  a  very  full  and  elaborate  history  and  discus- 
sion of  the  cases  on  this  subject.  In  the  application  of  this  rule, 
in  order  to  test  the  legality  of  a  limitation,  it  is  not  sufficient  that 
it  be  capable  of  taking  effect  within  the  prescribed  period;  it 
must  be  so  framed  as  ex  necessitate  to  take  effect,  if  at  ^1,  within 
that  time.  If,  therefore,  a  limitation  is  made  to  depend  upon 
an  event  which  may  happen  immediately  after  the  death  of 
the  testator,  but  which  may  not  occur  until  after  the  lapse  <d 
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the  prescribed  period,  the  lixxdtation  is  yoid.  The  object  of  the 
rule  is  to  prevent  any  limitation  which  may  restrain  the  aliena- 
tion of  property  beyond  the  precise  period  within  which  it  must 
by  law  take  effect.  If  the  event  upon  which  the  limitation  over 
is  to  take  effect  may,  by  possibility,  not  occur  within  the  allowed 
period,  the  ezecutozy  devise  is  too  remote,  and  cannot  take  effect: 
Nightingale  v.  Burrell,  supra;  4  Kent's  Com.  288;  6  Cru.  Dig., 
tit.  38,  c.  17,  sec.  28.  These  rules  are  stated  with  great  pre- 
cision in  2  Atkinson  on  Conveyancing,  2d  ed.,  264. 

The  devise  over  to  the  heirs  of  John  Hancock  is  therefore  void, 
as  being  too  remote.  The  event  upon  which  the  prior  estate 
was  to  determine,  and  the  gift  over  take  effect,  might  or  might 
not  occur  within  a  life  or  lives  in  being  at  the  death  of  the  testa- 
trix, and  twenty-one  years  thereafter.  The  minister  of  the  church 
in  Brattle  square,  it  is  true,  might  have  ceased  constantly  to 
reside  and  dwell  in  the  house,  and  it  might  have  been  improved 
for  other  purposes  within  a  year  after  the  decease  of  the  testatrix; 
but  it  is  also  true  that  it  may  be  occupied  as  a  parsonage  in  the 
manner  prescribed  in  the  will,  as  it  has  hitherto  been  during 
the  past  seventy-five  years,  for  five  hundred  or  a  thousand  yearn 
to  come.  The  limitation  over  is  not  made  to  take  effect  on  an 
event  which  necessarily  must  happen  at  any  fixed  period  of  time, 
or  even  at  all.  It  is  not  dependent  on  any  act  or  omission  of  the 
devisees  over  which  they  might  exercise  a  control.  It  is  strictly 
a  collateral  limitation,  to  arise  at  a  near  or  remote  period,  uncer- 
tain and  indeterminate  and  contingent  upon  the  will  of  a  person 
who  may  at  any  time  happen  to  be  clothed  with  the  ofiice  of 
eldest  minist^^r  of  the  church  in  Brattle  square.  It  is  difficult 
to  imagine  an  event  more  indefinite  as  to  the  time  at  which  it 
may  happen,  or  more  uncertain  as  to  the  cause  to  which  it  is 
to  owe  its  birth. 

The  more  common  cases  of  limitations  by  executory  devise, 
which  are  held  void  as  contravening  the  rule  against  perpetui- 
ties, are  when  property  is  given  over  upon  an  indefinite  failure 
of  issue,  or  to  a  class  of  persons  answering  a  particular  descrip- 
tion, or  specifically  named;  as  to  the  children  of  A.  who  shall 
attain  the  age  of  twenty-five,  or  to  a  person  possessing  a  certain 
qualification,  with  which  he  will  not  be  necessarily  clothed 
within  the  prescribed  period.  So  gifts  to  take  effect  upon  the 
extinction  of  a  dignity,  by  failure  of  the  lives  of  persons  to 
whom  it  is  descendible:  Bacon  v.  Proctor ^  Turn.  &  B.  31;  Mack" 
worth  V.  JBinaman,  2  Keen,  658;  or  depending  on  the  contin- 
gency of  no  heir  male,  or  other  heir,  of  a  particular  person 
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attaining  twenty-one,  no  person  being  named  as  answering  that 
description:  Ker  v.  Lord  Dungfirmon,  1  Dr.  A  War.  609,  are 
held  inTalid,  as  being  too  remote.  So,  too,  in  a  case  more 
analogous  to  the  present,  where  the  testator  deTised  lands  to 
trostees,  and  directed  the  yearly  rents  to  a  certain  amonnt  flien 
fixed  and  named  in  the  will,  to  be  appropriated  for  certain 
charitable  purposes;  and  provided  that,  in  the  event  of  there 
being  a  new  letting,  by  which  an  increase  of  rents  was  obtained, 
the  snzplus  arising  from  such  increase  should  go  to  the  use  and 
behoof  of  the  person  or  persons  belonging  to  certain  families^ 
who  for  the  time  being  should  be  lord  or  lords,  lady  or  ladies, 
of  the  manor  of  Downpatrick;  and  in  case  the  said  fiunilies  did 
not  protect  the  charities  established  by  the  will,  or  if  the  said 
families  should  become  extinct,  then  the  said  surplus  rents  ware 
to  be  appropriated  to  said  charities,  in  addition  to  the  former 
provisions  for  the  charity;  it  was  held  that  the  gift  over  of  the 
surplus  rents  to  the  trustees  for  the  charity  was  too  remote,  as 
the  contingency  upon  which  it  was  to  take  effect  v^as  not  re- 
stricted to  the  proper  limits:  Commissioners  of  Charitable  Ikmor 
Urns  V.  Baroness  De  Clifford,  1  Dr.  &  War.  246,  263.  In  {his 
case,  Lord  Chancellor  Sugden  says:  ''  This  is  a  clear,  equitable 
devise  of  a  fee  qualified  or  limited;  a  fee  in  the  surplus  rents 
for  this  family,  so  long  as  they  shall  be  lords  and  ladies  of  the 
manor  of  Downpatrick,  '  in  case '  (and  I  must  here  read  the 
words  4n  case'  as  if  they  were  'whilst,'  or  '  so  long  as')  cer- 
tain persons  protect  the  almshouse,  etc. ;  and  thus  the  limita- 
tion would  assume  the  same  character  as  that  which  is  so  famil- 
iar to  us  all,  viz.,  while  such  a  tree  shall  stand,  or  the  happening 
of  any  other  indifferent  event.  Such  being  my  opinion  with 
respect  to  the  estate  devised  to  these  fiunilies,  I  must  hold  the 
gift  over  void.  The  law  admits  of  no  gift  over,  dependent  on 
such  an  estate;  a  limitation  after  it  is  void,  and  cannot  be  sup- 
ported; otherwise  it  would  take  effect  after  the  time  allowed  hj 
law.*'  It  is  difficult  to  distinguish  that  case  from  the  one  at 
bar.  The  contingency  of  the  families  neglecting  to  protect  the 
charities  established  by  the  will  in  that  case  was  no  more  re- 
mote than  that  of  the  failure  or  omission  of  the  ministiflr  of  the 
church  for  the  time  being  to  reside  and  dwell  in  the  house,  as 
is  prescribed  by  the  will  in  the  present  case.  Either  event 
might  take  place  within  the  prescribed  period,  but  it  might  not 
until  a  long  time  afterwards.  It  can  make  no  difference  in  the 
application  of  the  case  cited  that  it  was  the  gift  of  an  equitable 
fee-simple,  because  the  limits  prescribed  to  the  creatiun  of 


March,  1855.]  Brattle  Square  Church  u  Grant.         735 

future  estates  and  interests  are  the  same  at  law  and  in  equity: 
Lewib  on  Perp.  169;  4  Cm.  Dig.,  tit.  82,  c.  24,  sec.  1;  Duhe  of 
Norfolk  V.  Howard^  1  Vem.  164. 

But  it  is  quite  unnecessary  to  seek  out  analogies  to  sustain 
this  point,  as  we  have  a  direct  and  deoisiye  authority  in  the  case 
of  Wdth  T.  Foster,  12  Mass.  71.  It  was  there  held  that  a  limita- 
tion in  substance  the  same  as  that  annexed  to  the  devise  in  the 
present  case,  being  made  to  take  effect  when  the  estate  should 
cease  to  be  used  for  a  particular  purpose,  was  void,  for  the 
reason  that  it  contraTcned  the  rule  against  perpetuities.  Thai 
was  the  case  of  a  grant  by  deed,  with  a  proviso  that  the  estate 
was  not  to  Test  "  until  the  mill-pond  [on  the  premises]  should 
cease  to  be  employed  for  the  purpose  of  canying  any  two  mill- 
wheels;"  and  it  was  adjudged  that  the  rule  was  the  same  as  to 
springing  and  shifting  uses  created  by  deed  as  that  uniformly 
applied  to  executory  devises  in  order  to  prevent  the  creation  of 
inalienable  estates.  The  limitation  vras  therefore  held  invalid,  as 
depending  on  a  contingency  too  remote. 

The  true  test  by  which  to  ascertain  whether  a  limitation  over 
is  void  for  remoteness  is  very  simple.  It  does  not  depend  on 
the  character  or  nature  of  the  contingency  or  event  upon  which 
it  is  to  take  effect.  These  may  be  varied  to  any  extent.  But  it 
turns  on  the  single  question,  whether  the  prescribed  contingency 
or  event  may  not  arise  until  after  the  time  allowed  by  law  veithin 
which  the  gift  over  must  take  effect.  Applying  this  test  to  the 
present  case,  it  needs  no  argument  or  illustration  to  show  that 
the  devise  over  to  John  Hancock  and  his  heirs  is  upon  a  con- 
tingency which  might  not  occur  within  any  prescribed  period, 
and  is  therefore  void,  as  being  too  remote. 

The  remaining  inquiry  is  as  to  the  effect  of  the  invalidity  of 
the  devise  over,  on  account  of  its  remoteness,  upon  the  preceding 
gift  in  fee  to  the  deacons  and  their  successors  forever.  Upon 
this  point,  we  understand  the  rule  to  be  that  if  a  limitation  over 
is  void  by  reason  of  its  remoteness,  it  places  all  prior  gifts  in 
the  same  situation  as  if  the  devise  over  had  been  wholly  omitted. 
Therefore  a  gift  of  the  fee,  or  the  entire  interest,  subject  to  an 
executory  limitation  which  is  too  remote,  takes  effect  as  if  it  had 
been  originally  limited  free  from  any  divesting  gift.  The  general 
prin^ple  applicable  to  such  cases  is,  that  when  a  subsequent 
condition  or  limitation  is  void  by  reason  of  its  being  impossible, 
repugnant,  or  contrary  to  law,  the  estate  becomes  vested  in  the 
first  taker,  discharged  of  the  condition  or  limitation  over,  accord- 
ing to  the  terms  in  which  it  was  granted  or  devised:  if  for  life, 
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then  it  takes  effect  as  a  life  estate;  if  in  fee,  then  as  a  fee-simple 
absolute:  1  Jarm.  on  Wills,  200,  783;  Lewis  on  Peip.  657;  2 
Bla.  Com.  156;  4  Kent's  Com.  130;  Co.  Lit.  206  a,  206  b,  223  a. 
The  reason  on  which  this  rule  is  said  to  rest  is,  that  when  a 
party  has  granted  or  devised  an  estate,  he  shall  not  be  allowed 
to  fetter  or  defeat  it  by  annexing  thereto  impossible,  illegal,  or  re- 
pugnant conditions  or  limitations.  Thus  it  has  been  often  lield 
that  when  land  is  devised  to  A.  in  fee,  and  upon  the  failure  of 
issue  of  A.  then  to  B.  in  fee,  and  the  first  estate  is  bo  limited 
that  it  cannot  take  effect  as  an  estate-tail  in  A.,  the  limitation 
over  to  B.  is  void  as  being  too  remote,  because  given  upon  an 
indefinite  failure  of  issue,  and  the  estate  vests  absolutely  in  fee 
in  A.,  discharged  of  the  limitation  over.  So  it  was  early  held 
that  where  a  testator  devised  all  his  real  and  personal  estate  to 
his  wife  for  life,  and  after  her  death  to  his  son  and  his  heirs  for- 
ever, and  in  case  of  the  death  of  the  son  without  any  heir  then 
over  to  the  plaintiff  in  fee,  the  devise  over  to  the  plaintiff  was  void, 
and  the  son  took  an  absolute  estate  in  fee:  2W)ury  v.  Barbui, 
3  Atk.  617;  Tyie  v.  Willia,  Cas.  temp.  Talb.  1;  1  Feame  on  Gont. 
Bern.  445.  So,  too,  if  a  devise  be  made  to  A.  and  his  heim 
forever,  and  for  want  of  such  heirs  then  to  a  stranger  in  fee,  the 
devise  over  to  the  stranger  would  be  void  for  remoteness,  and  A. 
woidd  take  a  fee-simple  absolute:  Nottingham  v.  Jennings,  1  P. 
Wms.  25;  1  Powell  on  Devises,  178,  179;  Pure/ay  v.  Sogers,  2 
Saund.  388  a,  b;  1  Feame  on  Cont.  Bern.  467;  JJUorney  Oenerat 
▼.  OiU,  2  P.  Wms.  369;  Busby  v.  Salter,  2  Pres.  Abs.  164;  Ean^ 
V.  Jones,  2  Keen,  756;  Bing  v.  Eardunck,  2  Beav.  352;  MQler  v. 
McComb,  26  Wend.  229;  Ferris  v.  Gibson,  4  Edw.  Ch.  707; 
Tatar  v.  Tator,  4  Barb.  431;  Oonbtin  v.  Conktin,  8  Sandf. 
Ch.64. 

Such,  indeed,  is  the  necessaiy  result  which  follows  from  the 
manner  in  which  executozy  devises  came  into  being  and  were 
ingrafted  on  the  stock  of  the  common  law.  Originally,  as  has 
been  already  stated,  no  estate  could  be  limited  over  after  a  lim- 
itation in  fee-simple,  and  in  such  case  the  estate  became  abso- 
lute in  the  first  taker.  This  rule  was  afterwards  relaxed  in 
cases  of  devises  for  the  purpose  of  effectuating  the  intent  of  tee- 
tators,  so  far  as  to  render  such  gifts  valid  by  way  of  executoiy 
devise,  when  confined  within  the  limits  prescribed  to  guard  against 
perpetuities.  If  a  testator  violated  the  rule  by  a  limitation  over 
which  was  too  remote,  the  result  was  the  same  as  if  at  common 
law  he  had  attempted  to  create  a  remainder  after  an  estate  in 
fee.    The  remainder  would  have  been  void,  and  the  fee-Amide 
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absolute  would  have  Tested  in  the  first  taker:  6  Cru.  Dig.,  tit. 
88,  c.  12,  sec.  20;  Go.  Lit.,  18  a,  271  b. 

The  rule  is,  therefore,  that  no  estate  can  be  demised  to  take 
effect  in  remainder  after  an  estate  in  fee-simple;  but  a  deyise,  to 
vest  in  derogation  of  an  estate  in  fee  preyionsly  devised,  may, 
under  proper  limits,  be  good  by  way  of  executory  devise.  If, 
after  a  limitation  in  fee  by  will,  a  disposition  is  ma4c  of  an  estate 
to  commence  on  the  determination  of  the  estate  in  fee,  the  law, 
except  in  the  case  of  a  devise  over  to  take  effect  within  the  pre- 
acribed  period,  presumes  the  estate  first  granted  will  never  end, 
and  therefore  regards  the  subsequent  disposition  as  vain  and  use- 
less :  Shep.  Touch. ,  Prest.  ed. ,  417.  It  makes  ao  difference  in  the 
application  of  this  rule  that  the  condition  on  which  the  limita- 
tion over  is  made  to  depend  is  not  mala  in  se.  It  is  sufficient 
that  it  is  against  public  policy.  Thus  in  a  recent  case,  where 
estates  were  limited  to  A.  for  ninety-nine  years,  if  he  should  so 
long  live,  remainder  to  the  heirs  male  of  his  body,  with  a  proviso 
that  if  A.  did  not  during  his  life-time  acquire  a  certain  digniij 
in  the  peerage  the  gift  to  his  heirs  male  should  be  void,  and 
the  estate  should  go  over  to  certain  other  persons,  it  was  held 
that  this  conditional  limitation  was  made  to  depend  upon  a  con- 
dition which  was  against  public  policy,  and  therefore  void,  and 
that  the  estate  vested  in  the  eldest  son  of  A.  as  heir  male, 
discharged  of  the  gift  over:  Egerton  v.  Earl  Broumlow,  4  H.  L. 
Cas.  1.  So  in  the  case  at  bar,  the  limitation  over,  being  upon 
an  event  which  is  too  remote,  and  for  ttiat  reason  contrary  to 
the  policy  of  the  law,  cannot  take  effect.  The  estate  therefore 
in  the  deacons  and  their  successors  remains  unaffected  by  the 
gift  over  to  John  Hancock  and  his  heirs.  The  doctrine  on  this 
point  is  briefly  and  clearly  stated  in  the  Touchstone:  ''  No  con* 
dition  or  limitation,  be  it  by  act  executed,  limitation  of  a  use, 
or  by  devise  or  last  will,  that  doth  contain  in  it  matter  repug- 
nant, or  matter  that  is  against  law,  is  good.  And  therefore,  in 
all  such  cases,  if  the  condition  be  subsequent,  the  estate  is  abso* 
lute  and  the  condition  void;  *  *  *  and  the  same  law  is  for  the 
most  part  of  limitations  if  they  be  repugnant,  or  against  law,  as 
id  of  conditions  "  in  like  cases:  Shep.  Touch.  129, 133;  see  Eger* 
ion  V.  Earl  BrownloWy  4  H.  L.  Cas.  1. 

It  is  undoubtedly  true  that  this  construction  of  the  devise 
defeats  the  manifest  purpose  of  the  testatrix,  which  was  on  a 
failure  to  use  and  occupy  the  premises  as  a  parsonage  in  the 
manner  described  in  the  will  to  give  the  estate  to  John  Hancock 
and  his  heirs.     But  no  principle  is  better  settled  than  that  the 
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intent  of  a  testator,  however  clear,  must  fail  of  effect  if  it  can- 
not be  carried  into  effect  without  a  violation  of  the  rules  of  law: 
1  Powell  on  Devises,  388,  889. 

It  is  to  be  borne  in  mind,  however,  in  this  connection,  that  the 
claim  set  up  by  the  heirs  at  law  of  the  testatrix  to  the  premises 
in  controversy  is  in  direct  contravention  of  the  clear  intent  of 
the  will,  by  which  they  are  studiously  excluded  from  any  share 
or  interest  whatever  in  this  estate.  All  that  she  did  not  spe- 
cifically devise  is  given  by  the  residuary  clause  to  John  Han- 
cock. Her  heirs,  therefore,  can  claim  only  by  virtue  of  an 
arbitrary  rule  of  law;  and  it  certainly  more  accords  with  the 
general  intent  of  the  testatrix  that  the  absolute  title  in  this  es- 
tate should,  by  reason  of  the  invalidity  of  the  gift  over,  be  vested 
in  the  deacons  and  their  successors,  who  were  manifestly  the 
chief  objects  of  her  bounty  in  this  devise,  than  in  her  heirs  at 
law,  whom  she  so  carefully  disinherited.  The  court  will  noi 
construe  a  conditional  limitation  as  a  mere  condition,  and  thus 
defeat  the  estate  first  limited  in  a  mode  not  contemplated  by  the 
testatrix. 

Nor  can  the  estate  in  question  pass  by  the  residuary  clause. 
The  testatrix  having  specifically  devised  the  entire  estate  to  the 
first  taker,  and  upon  the  happening  of  the  contingency  over  to 
another  person,  could  not  have  intended  to  include  it  in  the  gift 
of  the  residue.  She  had  given  away  all  her  estate  and  interest 
in  the  propeirty,  and  nothing  remained  to  pass  by  the  residuary 
clause :  2  Powell  on  Devises,  102-104 ;  Hayden  v.  StougkUm,  5  Pick. 
638.  It  is  not  like  a  case  of  a  gift  on  a  valid  condition,  where  the 
right  or  possibility  of  reverter  remains  in  the  donor  or  devisor, 
which  would  pass  under  a  residuary  clause,  or  in  case  of  intes- 
tacy to  the  heirs  of  the  donor;  but  it  is  the  case  of  a  devise  in 
fee  on  a  conditional  limitation  over,  which  is  void  in  law.  There 
is  therefore  no  possibility  or  right  of  reverter  left  in  the  devisor 
which  can  pass  to  heirs  or  residuary  devisees,  and  the  limitation 
over  being  illegal  and  void,  the  estate  remains  in  the  first  takers, 
discharged  of  the  divesting  gift.  Nor  does  it  make  any  differ- 
ence in  the  application  of  this  well-settled  rule  of  law  to  the 
present  case  that  the  testatrix  in  terms  declares  that  the  gift  to 
the  deacons  and  their  successors  shall  be  void  if  the  prescribed 
condition  be  not  fulfilled.  The  legal  effect  of  all  conditional 
limitations  is  to  make  void  and  terminate  the  previous  estate 
upon  the  happening  of  the  designated  contingency,  and  to  vest 
the  title  in  those  to  whom  the  estate  is  limited  ovei  by  the  terms 
of  the  gift  or  grant.     The  clause  in  the  will,  therefore,  which 
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declares  the  gift  void  in  the  event  of  a  breach  of  the  condition, 
and  directs  that  the  premises  shall  revert  to  her  estate,  does  not 
change  the  nature  of  the  estate,  nor  add  any  force  or  effect  to 
the  condition  which  it  would  not  have  had  at  law  if  no  such 
clause  had  been  inserted  in  the  will.  It  is  simply  a  conditional 
limitation.  The  condition,  being  accompanied  by  a  limitation 
over  which  is  void  in  law,  fails  of  effect,  and  the  estate  becomes 
absolute  in  the  first  takers.  It  could  not  revert  to  her  estate, 
because  there  was  no  reversion  left,  the  whole  estate  being  lim- 
ited over  by  the  same  devise.  Such  reversion  could  only  exist 
in  case  of  a  simple  condition,  as  we  have  already  seen;  and  no 
such  reverter  can  take  place  where  the  condition  is  accompanied 
by  a  limitation  over.  Besides,  and  this  perhaps  is  the  more 
satisfactory  view  of  a  devise  of  this  nature,  the  condition  op- 
erates only  as  a  limitation,  the  rule  being  that  when  an  estate 
is  given  over  upon  breach  of  a  condition,  and  the  same  is  de- 
vised by  express  words  of  condition,  yet  it  will  be  intended  as 
a  limitation  only.  In  all  cases  where  a  clause  in  a  will  operates 
as  a  condition  to  a  prior  estate,  and  a  limitation  over  of  a  new 
estate,  the  condition  takes  effect  only  as  a  collateral  determina- 
tion of  the  prior  estate,  and  not  strictly  as  a  condition.  There- 
fore a  limitation  on  a  condition  or  contingency  is  not  a  condi- 
tion. A  clause  creating  contingent  remainders  or  executory 
gifts  by  devise  is  properly  a  limitation,  and  though  it  be  in  such 
tenns  as  to  defeat  another  estate  by  way  of  shifting  use  or  ex- 
ecutory devise,  still  it  is,  strictly  speaking,  a  limitation:  2  Cru. 
Dig.,  tit.  16,  c.  2,  sec.  30;  Shep.  Touch.  117,  126;  Lady  Anne 
Fry's  Case,  Vent.  202;  Bandale  v.  Edey,  Cart.  171. 

The  case  of  Austin  v.  Cambridgeport  Parish,  21  Pick.  215,  cited 
and  relied  upon  by  the  defendant  Hancock,  is  widely  different 
from  the  case  at  bar.  That  was  a  grant  by  deed  of  an  estate, 
defeasible  on  a  condition  subsequent  which  was  legal  and  valid. 
The  possibility  of  reverter  was  in  the  grantor  and  his  heirs  or 
devisees;  the  residue  of  the  estate  was  vested  in  his  grantee, 
the  parish.  The  two  interests  united  made  up  the  entire  fee- 
simple  estate,  and  were  vested  in  persons  ascertainable  and 
capable  of  conveying  the  entire  estate.  There  was  nothing, 
therefore,  in  that  case  which  resembled  a  perpetuity,  or  restrained 
the  alienation  of  real  property.  The  conditional  estate  in  the 
parish,  and  ihe  possibility  of  reverter  in  the  devisees  of  the 
grantor,  were  vested  estates  and  interests  capable  of  conveyance, 
and  constituting  together  an  entire  title  or  estate  in  fee-simple. 
This  is  very  different  from  an  executory  devise,  where  only  the 
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conditional  estate  is  vested,  and  the  persons  to  whom  the  lim- 
itation over  is  made  are  uncertain  and  incapable  of  being  ascer- 
tained until  the  prescribed  contingency  happens,  however 
remote  that  event  may  be.  No  conveyance  of  such  an  estate, 
by  whomsoever  made,  could  vest  a  good  title,  because  it  can 
never  be  made  certain  imtil  after  a  breach  of  the  condition  in 
whom  the  estate  is  to  vest.  Besides,  in  that  case  there  was 
nothing  illegal  or  contrary  to  the  policy  of  the  law  in  the  crea- 
tion of  the  estate  by  the  original  grantor.  The  case  of  Hayden 
V.  Stoughion,  5  Pick.  528,  to  which  reference  has  also  been 
made,  did  not  raise  any  question  as  to  the  remoteness  of  the 
gift  over,  because  it  there  vested,  according  to  the  construction 
given  to  the  will,  within  twenty  years  from  the  death  of  the  tes- 
tator, and  therefore  within  the  prescribed  period.  In  the  case 
of  Briglxam  v.  Shaltuck,  10  Id.  306,  the  court  expressly  avoid 
any  decision  on  the  validity  of  the  devise  over,  and  decide  the 
case  upon  the  ground  that  the  demandant  had  no  title  to  the 
premises  in  controversy. 

The  result,  therefore,  to  which  we  have  arrived  on  the  whole 
case  is,  that  the  gift  over  to  John  Hancock  is  an  executory 
devise,  void  for  remoteness;  and  that  the  estate  upon  breach  of 
the  prescribed  condition  would  not  pass  lo  John  Hancock  and 
his  heirs  by  virtue  of  the  residuary  clause,  nor  would  it  vest  in 
the  heirs  at  law  of  the  testatrix.  But  being  an  estate  in  fee  in 
the  deacons  and  their  successors,  and  the  gift  over  being  void 
as  contrary  to  the  policy  of  the  law  by  reason  of  violating  the 
rule  against  perpetuities,  the  titie  became  absolute,  as  a  vested 
remainder  in  fee,  after  the  decease  of  the  mother  of  the  testa- 
trix, in  the  deacons  and  their  successors,  and  they  hold  it  in  fee- 
simple,  free  from  the  divesting  limitation. 

A  decree  may  therefore  be  entered  for  the  sale  of  the  estate, 
as  prayed  for  in  the  bill,  and  for  a  reinvestment  of  the  proceeds 
for  the  objects  and  purposes  intended  to  be  effected  by  the 
trusts  declared  in  the  will  respecting  the  property  in  question. 


Limitation  ovkb  Void  fob  Bbino  too  Remote,  when:  See  SchvUz  t. 
8chuUz,  60  Am.  Dec.  335,  and  note  3G1;  Pressley  v.  Davis,  62  Id.  396,  and 
note  401,  collecting  cases  on  effect  of  limitation  over  on  indefinite  failure  of 
iuue.  To  the  point  that  limitation  by  way  of  executory  devise,  which  may 
possibly  not  take  effect  within  a  term  of  a  life  or  lives  in  being  at  testator's 
death,  and  twenty-one  years  and  nine  months  thereafter,  is  void  for  remote- 
ness, the  principal  case  is  cited  in  Sears  v.  BuaseU,  8  Gray,  97,  98;  Wells  v. 
Heath,  10  Id.  26;  Odell  v.  OMly  10  AUen,  5;  Otis  v.  McLeOan,  13  Id.  343{ 
Jackson  v.  Phillips,  14  Id.  572;  Sears  v.  Putnacn,  102  Mass.  7;  Old  Sontk 
Society  V.  Crocker,  119  Id.  25, 
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Absoluts  Estava  Vssts  in  Fibst  Takxb  wbxre  LiMiTATioir  otxb  Void 
for  being  too  remote:  See  Shephard  ▼.  Shephard,  46  Am.  Dec  41;  TrumbuU  ▼. 
OibbonSf  51  Id.  253.  The  prmcipal  case  is  cited  to  this  point  in  Loeker.  Bat' 
hour,  62Ind.  586;  Seanv,  BtuseU,  SGhnty,  100;  SnUthv.JIarringUm,  4  Allen, 
667;  Ibsdiekr.FMdiek,^ Id.  43;  Loveringr.  WartkingUm,  106MaM.88. 

Ihthit  ov  TnvATOE  Qotzbkb  nr  CoNSiBnxKO  Devisx,  except  where  11 
▼lolfttee  the  ralee  of  law:  Sean  ▼.  JIteMeU,  8  Giay,  94, 97,  citing  the  principal 


GoNDinoirAL  LnmAnov,  Ain>  vor  Bbtats  upok  Condition,  is  Cbbat^d, 
where  by  the  terms  of  its  creation  the  estate  la  limited  over  to  a  third  person 
in  the  event  of  a  braaoh  d  a  condition  on  which  it  Is  gnmted:  Lindmy  t. 
Lind$eyt  45  Ind.  57;  €Md  ▼.  BkhardB^  16  Qiay,  317t  citing  the  principal  ease. 
Where  the  estate  is  not  a  conditional  limitation,  bat  is  granted  on  condition 
■nbseqnent,  the  possibility  of  reverter  remains  in  the  grantor,  to  take  effect  on 
breach  of  the  condition,  and  snoh  estate  is  not  affected  by  the  role  against  psfw 

petoities!  iV«ie4  T.  OU  iSb«ai8oeMr,  106  Mass.  489;  2UiyT.  Jfoort,130Id. 
460|  DmUapr.  BMMrd,lZl  Id«  163,  all  citing  the  principal 


Bell  v.  Josselin. 

[8  QmAT,  SOO.] 

Anon  IB  GvnJtr  ov  HnrsABANcs  in  Niouokntlt  Dimowjw  Watbb  to 
BB  Admitrd  to  water-pipes  in  a  room  in  a  house  owned  by  his  principal, 
bttt  which  is  under  his  general  management,  without  first  examining  the 
condition  of  such  pipes,  by  reason  of  which  injury  results,  and  he  is  liable 
to  the  tenant  of  the  shop  below  for  damage  therefrom;  and  the  fact  thai 
the  room  in  which  the  pipes  are  is  let  to  a  tenant  at  that  time  does  not 
release  him  from  liability. 

ToBT  for  damages  resulting  from  negligently  cansing  water  to 
be  admitted  to  a  pipe  in  the  upper  stozy  of  a  building,  so  that 
it  flowed  through  into  the  shop  of  plaintiff  on  the  lower  floor* 
The  evidence  showed  that  defendant,  as  agent  for  his  wife, 
managed  the  building  where  the  injury  occurred,  executing  the 
leases  and  making  repairs  in  his  own  name;  that  the  room  oyer 
plaintiff's  shop  was  occupied  by  a  tenant  at  will  who  agreed  in 
part  payment  of  his  rent  to  pay  water-rates  for  the  whole  block, 
butf ailedito  do  so,  allowing  the  waste-pipe  from  his  sink  to  become 
clogged;  that  the  water  was  supplied  by  one  main  pipe,  and  had 
been  cut  off  for  non-payment  of  rates;  that  some  of  the  tenants 
wanting  water  informed  the  defendant,  who  paid  the  rates  and 
directed  the  water  to  be  let  on,  without  making  an  examination 
of  the  condition  of  the  pipes;  that  the  faucet  in  the  aforesaid 
tenant's  zoom  had  been  left  open,  so  that  the  water,  after  filling 
the  sink,  overflowed  and  soaked  through  the  floor  into  plaintiff's 
shop,  thereby  damaging  his  property.  The  court  instructed  the 
jury  that  to  enable  the  plaintiff  to  recover,  he  must  prove  four 
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things:  1.  That  the  defendant  had  the  general  management  and 
charge  of  the  premises;  2.  That  the  direction  to  let  on  the  water 
was  the  cause  of  the  injury;  3.  That  in  ordering  the  letting  on 
of  the  water,  without  first  ascertaining  that  the  faucet  in  the 
tenant's  room  was  prox)erly  turned,  the  defendant  was  guiliy  of 
a  want  of  ordinary  care,  that  is,  such  care  as  a  man  of  ordinary 
prudence  would  exercise  in  his  own  affairs;  4.  That  the  plaintiff 
was  in  the  exercise  of  ordinary  care  when  he  met  with  the  said 
injury.     Verdict  for  plaintiff.     Defendant  excepted. 

(7.  E.  and  A.  0.  Allen,  for  the  defendant. 
S.  E,  Sewall,  for  the  plaintiff. 

By  Court,  Metoalf,  J.  Our  opinion  is,  that  the  rule  of  law 
on  which  the  defendant  attempts  to  sustain  these  exceptions  is 
not  applicable  to  this  case.  Assuming  that  he  was  a  mere  agent, 
yet  the  injury  for  which  this  action  is  brought  was  not  caused 
by  his  non-feasance,  but  by  his  misfeasance.  Non-feasance  is 
the  omission  of  an  act  which  a  person  ought  to  do;  misfeasance 
is  the  improper  doing  of  an  act  which  a  person  might  lawfully 
do;  and  malfeasance  is  the  doing  of  an  act  which  a  person 
ought  not  to  do  at  all :  2  Inst.  Cler.  107 ;  2  Dane's  Abr.  482;  1  Ch. 
PL,  6th  Am.  ed.,  151;  1  Chit.  G.  P.  9.  The  defendant's  omia- 
sion  to  examine  the  state  of  the  pipes  in  the  house  before  caus- 
ing the  water  to  be  let  on  was  a  non*feasance.  But  if  he  had 
not  caused  the  water  to  be  let  on,  that  non-feasance  would  not 
have  injured  the  plaintiff.  If  he  had  examined  the  pipes  and 
left  them  in  a  proper  condition,  and  then  caused  the  letting  on 
of  the  water,  there  would  have  been  neither  non-feasance  nor 
misfeasance.  As  the  facts  are,  the  non-feasance  caused  the  act 
done  to  be  a  misfeasance.  But  from  which  did  the  plaintiff 
suffer?  Clearly  from  the  act  done,  which  was  no  less  a  mis- 
feasance by  reason  of  its  being  preceded  by  a  non-feasance. 

The  instructions  to  the  jury  were  sufficiently  &Yorable  to  the 
defendant;  and  the  jury  under  those  instructions  must  have 
found  all  the  facts  necessary  to  the  maintenance  of  the  action. 

Exceptions  overruled. 

AOEMT    IS    PkBSONALLT  LiaBLB  fob    IirjUKT  AbISDTO    from    NSGUOBSt 

Acts  amounting  to  a  misfeasanoe:  Nowell  ▼.  Wright,  3  AQen,  169;  (TUmorsv. 
DriacoU,  122  Mass.  208;  Otbome  v.  Morga'n,  130  Id.  103,  104^  dting  the  prin* 
eipal  case. 

The  f*RiNciPAL  CASE  IS  DISTINGUISHED  from  Broum  Paper  Co,  y.  Dttui^ 
123  Mass.  270,  where  the  court  held  that  as  there  was  no  positive  act  of  n^ 
ligenoe  on  the  part  of  the  agent,  he  was  therefore  not  peraonaUy  liaUe. 
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EbLLIABD    V.   RiOHABDSON. 

[3  GSAT,  349.] 

Bmlatiov  or  Master  and  Servant  does  not  Exist  between  owner  «f 
land  and  a  carpenter,  over  whom  he  has  no  direction  or  control,  whom  he 
employs  to  alter  and  repair  certain  buildings  and  furnish  the  mAteriaLi 
therefor,  for  a  specified  price;  their  relation  is  that  of  employer  and  con- 
tractor,  and  such  land-owner  is  therefore  not  liable  for  damage  resalting 
to  a  third  person,  from  the  deposit,  by  a  teamster  employed  by  such  car- 
penter, of  boards  intended  to  be  used  in  such  alterations  and  repairs  in 
the  highway  in  front  of  such  land. 

ToBT  for  damages  for  injury  sastained  while  driving  upon  a 
public  highway.  It  appeared  from  the  evidence  that  plaintiff, 
while  driving  in  said  highway,  passed  a  pile  of  boards,  at  which 
his  horse  took  fright  and  carried  his  wagon  violently  against  a 
post,  whereby  plaintiff  was  thrown  from  the  wagon  and  seri- 
ously injured.  The  boards  had  been  placed  in  the  highway 
near  defendant's  land  by  a  teamster  acting  under  the  direction 
of  one  Shaw,  a  carpenter  employed  by  defendant  to  make  repairs 
and  alterations  in  his  buildings  on  his  said  land.  Shaw,  who 
had  contracted  to  do  the  work  and  furnish  the  materials  neces- 
sazy  in  such  repairs  for  a  specified  price,  was  in  possession  of 
such  land  under  a  license  from  defendant.  The  further  facts 
apx>ear  in  the  opinion. 

C.  0»  Loring,  for  the  defendant. 

E.  Choate  and  J,  W.  May,  for  the  plaintiff. 

By  Court,  Thoicas,  J.  The  questions  raised  by  the  report  are 
upon  the  instructions  given  by  the  presiding  judge  to  the  jury. 
The  material  question,  that  upon  which  the  case  binges,  is 
whether,  upon  the  facts  reported,  the  defendant  is  liable  for  the 

m 

acts  and  for  the  negligence  and  carelessness  of  Shaw. 

In  looking  upon  the  case  reported,  it  is  to  be  observed:  1. 
That  the  acts  done  by  Shaw,  and  which  are  charged  as  negli- 
gence, were  not  done  by  any  specific  direction,  or  order,  or  re- 
quest of  the  defendant;  2.  That  between  the  defendant  and 
Shaw  the  ordinary  relation  of  master  and  servant  did  not  exist;  3. 
That  the  acts  done,  and  which  are  charged  as  negligence,  were  not 
done  upon  the  land  of  the  defendant;  they  did  not  consist  in 
the  creating  or  suffering  of  a  nuisance  upon  his  own  land,  to  the 
injuzy  of  another;  4.  That  the  boards  placed  in  the  highway 
were  not  the  property  of  the  defendant;  that  he  had  no  interest 
in  them,  and  could  exercise  no  control  over  them;  5.  That  the 
defendant  did  not  assume  to  exercise  any  control  over  them; 
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6.  That  ihexe  is  no  eyidence  of  any  puipose  on  the  part  of  the 
defendant  to  injure  the  plaintiff  or  anybody  else,  or  so  to  use 
tis  property,  or  suffer  it  to  be  so  used,  as  to  occasion  an  injuiy. 

Was  the  defendant  liable  for  the  negligent  acts  of  Shaw  in  the 
use  of  the  highway  ?  As  a  matter  of  reason  and  justice,  if  the 
question  were  a  new  one,  it  would  be  difficult  to  see  on  what 
solid  ground  the  claim  of  the  plaintiff  could  rest.  But  he  says 
that  such  is  the  settled  law  of  this  commonwealth,  and  that  the 
question  is  now  no  longer  open  for  discussion.  Three  cases  are 
especially  relied  upon  by  the  plaintiff  as  settling  the  rule  inMas* 
sachusetta.  They  are  Stone  t.  Cadman,  16  Pick.  297;  LowdL  t. 
Boston  A  L.  E.  R.  Co.,  23  Id.  24  [84  Am.  Dec.  83];  and  Eark 
Y.  EaU,  2  Met.  858. 

8Ume  T.  CodvMin,  was  this:  The  defendant  employed  one  Lin- 
coln, a  mason,  to  dig  and  lay  a  drain  from  the  defehdanf  s  atoxes. 
in  the  city  of  Boston,  to  the  common  sewer.    By  reason  of  the 
opening  made  by  Lincoln  and  the  laborers  in  his  employment, 
water  was  let  into  the  plaintiff's  cellar,  and  his  goods  were  wel 
1.  Lincoln  procured  the  materials  and  hired  the  laborers,  charg- 
ing a  compensation  for  his  services  and  disbursements;  2.  The 
acts  causing  the  injury  to  the  plaintiff*s  goods  were  done  upon 
the  defendant's  land,  and  in  the  use  of  it  for  the  defendant*a 
benefit;  8.  There  was  no  contract,  written  or  oral,  by  which  the 
work  was  to  be  done  for  a  specific  price,  or  as  a  job;  4.  The 
case  is  expressly  put  upon  the  ground  that  between  the  defend- 
ant and  Lincoln  the  relation  of  master  and  servant  existed.  The 
chief   justice,  in  delivering  the  opinion  of  the  court,  said: 
''  Without  reviewing  the  authorities,  and  taking  the  general  rule 
of  law  to  be  well  settled  that  a  master  or  principal  is  responsi- 
ble to  third  persons  for  the  negligence  of  a  servant  by  which 
damage  has  been  done,  we  are  of  opinion  that  if  Lincoln  was 
employed  by  the  defendant  to  make  and  lay  a  drain  for  him,  on 
his  own  land,  and  extending  thence  to  the  public  drain,  he, 
Lincoln,  procuring  the  necessaiy  materials,  employing  labor- 
ers, and  charging  a  compensation  for  his  own  services  and  his 
disbursements,  he  must  be  deemed  in  a  legal  sense  to  have  been 
in  the  service  of  the  defendant,  to  the  effect  of  rendering  his 
employer  responsible  for  want  of  skill  or  want  of  due  diligence 
and  care;  so  that  if  the  plaintiff  sustained  damage  by  reason  of 
such  negligence,  the  defendant  was  responsible  for  such  damage." 
The  case  well  stands  on  the  relation  of  master  and  servant.    The 
work  was  under  the  control  of  the  defendant.  He  could  change, 
suspend,  or  terminate  it  at  bis  pleasure.    Lincoln  was  upon  the 
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land  with  onlj  an  implied  license,  which  the  defendant  could 
at  any  moment  revoke.  The  work  was  done  by  Lincoln,  not  on 
his  own  account,  but  on  the  defendant's.  The  defendant  was, 
indeed,  acting  throughout  by  his  servants.  The  injury  was  done 
by  the  escape  of  water  from  land  of  the  defendant  to  that  of  the 
plaintiff,  which  the  defendant  could  have  and  was  bound  to 
have  prevented. 

The  second  case  relied  upon  by  the  plaintiff  is  that  of  Lowell 
T.  Boston  d  L,  B.  B.  Co.^  supra.  In  a  previous  suit,  Currier  v. 
Lowell,  16  Pick.  170,  the  town  of  Lowell  had  been  compelled 
to  pay  damages  sustained  by  Currier  by  reason  of  a  defect  in  one 
of  the  highways  of  the  town.  That  defect  was  caused  in  the 
construction  of  the  railroad  of  the  Boston  &  Lowell  company. 
It  consisted  in  a  deep  cut  through  the  highway,  made  in  the 
construction  of  the  railroad.  Barriers  had  been  placed  across 
the  highway  to  prevent  travelers  from  Mling  into  the  chasm. 
It  became,  in  the  construction  of  the  railroad,  necessary  to  re- 
move the  barriers  for  the  purpose  of  carrying  out  stone  and  rub- 
bish from  the  deep  cut.  They  were  removed  by  persons  in  the 
employ  of  the  corj^ration,  who  neglected  to  replace  them. 
Currier  and  another  person,  driving  along  the  highway  in  the 
night-time,  were  precipitated  into  the  deep  cut,  and  seriously 
injured.  Currier  brought  his  action  against  the  town  of  Lowell, 
and  recovered  damages.  '  This  action  was  to  recover  of  the  rail- 
road corporation  the  amount  the  town  had  been  so  compelled 
to  pay.  The  railroad  corporation  denied  their  responsibility 
for  the  negligence  of  the  persons  employed  in  the  construction 
of  that  part  of  the  railroad  where  the  accident  took  place,  be- 
cause that  section  of  the  road  had  been  let  out  to  one  Noonan, 
who  had  contracted  to  make  the  same  for  a  stipulated  sum,  and 
had  employed  the  workmen.  This  defense  was  not  sustained, 
nor  should  it  have  been.  The  defendants  had  been  authorized 
lyy  their  charter  to  construct  a  railroad  from  Boston  to  Lowell, 
four  rods  wide  through  the  whole  length.  They  were  author- 
ized to  cross  turnpikes  or  other  highways,  with  power  to  raise  or 
lower  such  turnpikes  or  highways,  so  that  the  railroad,  if  neces- 
sary, might  pass  conveniently  over  or  under  the  same:  Stats. 
1880,  c.  4,  sees.  1, 11.  Now,  it  is  plain  that  it  is  the  corporation 
that  are  intrusted  by  the  legislature  with  the  execution  of  these 
public  works,  and  that  they  are  bound,  in  the  construction  of 
them,  to  protect  the  public  against  danger.  It  is  equaUy  plain 
that  they  cannot  escape  this  reponsibility  by  a  delegation  of  this 
power  to  others.     The  work  was  done  on  land  appropriated  to 
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the  purpose  of  the  railroad,  and  under  authority  of  the  corpo- 
ration vested  in  them  by  law  for  the  purpose.  The  barriers,  the 
omission  to  replace  which  was  the  occasion  of  the  accident,  were 
put  up  and  maintained  by  a  servant  of  the  corporation,  and  bj 
their  express  orders;  and  that  servant  had  the  care  and  super- 
vision of  them.  The  accident  occurred  from  the  negligence  of 
a  servant  of  the  railroad  corporation  acting  under  their  expreap 
orders.  The  case,  then,  of  Lowell  v.  Boston  &  L.  B.  JR.  Co,,  23 
Pick.  24  [34  Am.  Dec.  33],  stands  perfectly  well  upon  its  own 
principles,  and  is  clearly  distinguishable  from  the  case  at  bar. 
The  court  might  well  say  that  the  fact  of  Koonan  being  a  contiao- 
tor  for  this  section  did  not  relieve  the  corporation  from  the  da- 
tics  or  responsibility  imposed  on  them  by  their  charter  and  the 
law,  esx^ecially  as  the  failure  to  replace  ilie  barriers  was  the  act 
of  their  immediate  servant  acting  under  their  orders. 

The  only  respect,  it  seems  to  us,  in  which  this  case  aids  the 
doctrine  ot  the  plaintiff  is  that  the  learned  judge  who  deliTeied 
the  opinion  of  the  court  cites  with  approbation  the  case  of 
Bush  T.Steinman,  1  Bos.  &  Pul.  404,  as  "fully  supported  by 
the  authorities  and  by  well-established  principles."  It  is  suffi- 
cient to  remark,  in  passing,  that  the  decision  of  the  case  before 
the  court  did  not  involve  the  correctness  of  the  rule  in  Busk  v. 
Steinman,  supra. 

The  case  of  Earle  v.  HaU,  2  Met.  353,  is  the  third  case  dted 
by  the  plaintiff  as  affirming  the  doctrine  upon  which  he  relies. 
Hall  agreed  to  sell  land  to  one  G-ilbert;  G-ilbert  agreed  to  build 
a  house  upon  and  pay  for  the  land.  While  the  agreement  was 
in  force,  Gilbert,  in  preparing  to  build  the  house  on  his  own 
account,  by  workmen  employed  by  him  alone,  undermined  the 
wall  of  the  adjoining  house  of  the  plaintiff.  It  was  held  that 
Hall  was  not  answerable  for  the  injury,  although  the  title  to  the 
land  was  in  him  at  the  time  the  injury  was  committed.  The 
general  doctrine  is  stated  to  be,  that  we  are  not  merely  to  in- 
quire who  is  the  general  owner  of  the  estate  in  ascertaining  who 
is  responsible  for  acts  done  upon  it  injurious  to  another,  but 
who  has  the  efficient  control,  for  whose  account,  at  whose  ex- 
pense, under  whose  orders  is  the  business  carried  on,  the  con- 
duct of  which  has  occasioned  the  injury.  The  case  of  Bush  t. 
Steinman,  supra,  is  cited  as  a  leading  case,  "very  peculiar  and 
much  discussed;"  but  we  do  not  perceive  that  the  point  it  de- 
cides is  affirmed.  The  general  scope  of  the  reasoning  in  Earie 
T.  Hall,  supra,  as  well  as  the  express  point  decided,  are  adverse 
to  it.    These  cases,  neither  in  the  points  decided  nor  the  prin- 
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ciples  which  thej  involve,  sopport  the  rule  contended  for  hf 
the  plaintiff.  But  the  plaintiff  says  that  the  well-known  case 
of  Bush  V.  Steinmariy  supra,  is  directly  in  point,  and  that  that 
case  is  still  the  settled  law  of  Westminster  Hall.  If  so,  as 
authority,  it  would  not  conclude  us;  though,  as  evidence  of  the 
law,  it  would  be  entitled  to  high  consideration. 

Upon  this  case  of  Bush  v.  Sieinman,  supra,  three  quesidons 
arise:  1.  What  does  it  decide?  2.  Does  it  stand  well  upon  au- 
thority or  reason?  3.  Has  its  authority  been  overthrown  or 
substantially  shaken  and  impaired  by  subsequent  decisions? 

1.  The  case  was  this:  A. ,  having  a  house  by  the  roadside,  con- 
tracted with  B.  to  repair  it  for  a  stipulated  sum;  B.  contracted 
with  C.  to  do  the  work;  C.  with  D.  to  furnish  the  materials;  the 
servant  of  D.  brought  a  quantity  of  lime  to  the  house,  and  placed 
it  in  the  road,  by  which  the  plaintiff's  carriage  was  overturned. 
Held,  that  A.  was  answerable  for  the  damage  sustained. 

2.  At  the  trial.  Chief  Justice  Eyre  was  of  opinion  that  the  de- 
fendant was  not  answerable  for  the  injury.  In  giving  his  opinion 
at  the  hearing  in  bank,  he  says  he  found  great  difficulty  in  stat- 
ing with  accuracy  the  grounds  on  which  the  action  was  to  be 
supported;  the  relation  of  master  and  servant  was  not  sufficient; 
the  general  proposition  that  a  person  shall  be  answerable  for 
any  injury  which  arises  in  carrying  into  execution  that  which  he 
has  employed  another  to  do  seemed  to  be  too  large  and  loose. 
He  relied  as  authorities  upon  three  cases  only:  Stone  v.  Cari^ 
wrighi,  6  T.  B.  411;  LUOedale  v.  Lonsdale,  2  H.  Black.  267;  and 
a  case  stated  upon  the  recollection  of  Mr.  Justice  Buller. 

Bloney.  Cartwrighi,  supra,  lays  no  foundation  for  the  rule  in 
Bush  V.  Steinman,  supra.  The  decision  was  but  negative  in  ita 
character.  It  was,  that,  no  action  would  lie  against  a  steward, 
manager,  or  agent,  for  the  damage  of  those  employed  by  him  in 
the  service  of  his  principal.  This  is  the  entire  point  decided. 
Lord  Eenyon  said:  **  1  have  ever  understood  that  the  action  must 
be  brought  against  the  hand  committing  the  injury,  or  against  the 
owner  for  whom  the  act  was  done."  The  injury  complained  of 
was  done  upon  the  land  of  the  defendant,  and  by  his  servants. 
It  consisted  in  so  negligentiy  working  the  defendant's  mine  as 
to  undermine  the  plaintiff's  ground  and  buildings  above  it,  so 
that  the  surface  gave  way.  The  mine  was  in  the  possession  and 
occupation  of  the  defendant;  the  injury  was  direct  and  immediate; 
the  workmen  were  the  servants  of  the  owner. 

The  case  of  LUUedale  v.  Lonsdale,  supra,  in  its  main  facta,  can- 
not be  distinguished  from  Stone  v.  Cartwrighi,  supra.    It  standi 
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upon  the  sftme  grounds.  The  defendant's  steward  employed  th€ 
onder-workmen.  Thej  were  paid  out  of  the  defendant's  funds. 
The  machinery  and  utensils  belonged  to  the  defendant,  and  all 
the  persons  employed  were  his  immediate  servants. 

The  third  case  was  but  this:  A  master  haying  employed  his 
serrant  to  do  some  act,  this  servant,  out  of  idleness,  empli^ed 
another  to  do  it.  And  that  person,  in  carrying  into  execution  the 
orders  which  had  been  given  to  the  servant,  committed  an  in* 
jury  to  the  plaintiff  for  which  the  master  was  held  liable.  "Wliai 
was  the  nature  of  the  acts  done  does  not  appear,  and  whether 
the  case  was  rightly  decided  or  not,  it  is  difficult  to  see  any  anal* 
ogy  between  it  and  the  case  the  lord  chief  justice  was  oonsidaring. 

Mr.  Justice  Heath  referred  to  the  action  for  defamalioii 
brought  against  Tattersall,  who  veas  the  proprietor  of  a  news- 
paper with  sixteen  others.  The  libel  was  inserted  by  the  per> 
sons  whom  the  proprietors  had  employed  by  contract  to  ooUeet 
the  news  and  compose  the  paper,  yet  the  defendant  was  held 
liable.  It  would  seem  to  be  not  very  material  who  composed 
the  paper,  but  who  owned  and  published  it. 

Mr.  Justice  Heath  also  cited  as  in  point  the  case  of  iSoteioeB 
T.  Prior,  2  Salk.  460,  which  was  an  action  upon  the  case  for 
obstructing  ancient  lights.  The  defendant  had  erected  upon  his 
land  the  obstruction  complained  of.  There  had  been  a  former 
zecoveiy  for  the  erection ;  this  suit  was  for  the  continuance.  The 
premises  of  the  defendant  had  been  leased.  The  question  was 
whether  the  action  would  lie  for  the  continuance  after  his  lease. 
**Mper  cur.  It  lies;  for  he  transferred  it  with  the  original  -mtomg, 
and  his  demise  affirms  the  continuance  of  it;  he  hath  also  rent 
as  a  consideration  for  the  continuance,  and  therefore  ought  to  an- 
swer the  damage  it  occasions."  Mr.  Justice  Books,  in  addition 
to  the  cases  of  SUme  v.  Carhorighty  supra,  and  LUOedale  v.  Xont- 
dale,  supra,  alluded  also  to  the  case  of  Michael  v.  Alesfyree,  2 
Lev.  172,  in  which  it  was  held  that  an  action  might  be  main- 
tained against  a  master  for  damage  done  by  his  servant  to  the 
plaintiff  in  exercising  his  horses  in  an  improper  place,  though 
he  was  absent,  because  it  should  be  intended  that  the  master 
sent  the  servant  to  exercise  the  horses  there:  See  Parsons  t, 
WincheU,  5  Cush.  595  [52  Am.  Dec.  745]. 

The  examination  of  these  cases  justifies  the  remark  that  BuA 
▼•  Steinman,  1  Bos.  &  Pul.  404,  does  not  stand  well  upon  the 
authorities,  and  is  not  a  recognition  of  principles  before  that 
time  settled.  The  rule  it  adopts  is  apparentiy  for  the  first  time 
announced.    Does  it  stand  well  upon  the  reasoning  of  the 
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court?  We  think  all  the  opinions  giren  in  it  lose  sight  of  these 
two  important  distinctions:  in  the  cases  cited  and  relied  upou» 
the  acts  done,  which  were  the  subjects  of  complaint,  were  either 
acts  done  bj  servants  or  agents  under  the  efficient  control  of 
the  defendants,  or  were  nuisances  created  upon  the  premises  of 
the  defendants,  to  the  direct  injury  of  the  estate  of  the  plaintiffs. 
The  servant  of  the  lime-bnmer  was  not  the  servant  of  the  defend^- 
ant;  over  him  the  defendant  had  no  control  whatsoever;  to  the 
defendant  he  was  not  responsible.  There  was  no  nuisance 
created  on  the  defendant's  land.  It  does  not  appear  that  the 
defendant  owned  the  fee  of  the  highway.  The  case  is  put  on 
the  ground  that  the  lime  was  put  near  the  premises  of  the 
defendant,  and  with  a  view  of  being  carried  upon  them.  The 
lime  was  not  on  tbe  defendant's  land;  he  did  not  direct  it  to  be 
put  there;  be  had  not  the  control  of  the  man  who  put  it  there. 

Mr.  Justice  Heath  said:  "  I  found  my  opinion  on  this  single 
point,  viz. ,  that  all  the  subcontracting  parties  were  in  the  employ 
of  the  defendant."  This  is  not  so,  unless  it  be  true  that  a  man 
who  contracts  with  a  mason  to  build  a  house  employs  the  ser- 
vant of  the  man  who  bums  the  lime.  Mr.  Justice  Booke  said: 
''The  person  from  whom  the  whole  authority  is  originally  de- 
rived is  the  person  who  ought  to  be  answerable,  and  great  incon- 
Tenience  would  follow  if  it  were  otherwise."  It  cannot  be  meant 
that  one  who  builds  a  house  is  to  be  responsible  for  the  n^li- 
gence  of  every  man  and  his  servants  who  undertakes  to  furnish 
materials  for  the  same.  Such  a  rule  would  render  him  liable  for 
the  most  remote  and  inconsequential  damages.  But  the  act  com- 
plained of  did  not  result  from  the  authority  of  the  defendant. 
The  authoritjr  under  which  the  servant  of  the  lime-burner  acted 
was  that  of  his  master.  And  neither  the  lime-burner  nor  his  ser- 
Tant  was  acting  under  the  authority  of  the  defendant,  or  subject 
to  his  control.  The  defendant  might  with  the  same  reason  have 
been  held  liable  for  the  carelessness  of  the  servant  who  burned 
the  lime,  and  of  the  servant  of  the  man  who  furnished  the  coals 
to  bum  the  lime. 

3.  Has  the  doctrine  of  the  case  of  Biish  v.  Steinman,  1  Bos.  & 
Pul.  404,  been  affirmed  in  England  ?  or  has  it  been  overruled 
and  its  authority  impaired  ?  The  plaintiff  cites  the  case  of  Sly 
V.  Edgdy,  6  Esp.  6,  at  nisi  prius.  The  defendant,  with  others, 
then  owning  several  houses,  the  kitchens  of  which  were  subject 
to  be  overflowed,  employed  a  brick-layer  to  sink  a  large  sewer  in 
the  street.  The  brick-layer  opened  the  sewer  and  left  it  open, 
and  the  plaintiff  fell  in.    It  was  contended  that  the  brick-layef 
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was  not  the  servant  of  the  defendant.  He  was  employed  to  do 
a  certain  act,  and  the  mode  of  doing  it,  which  had  caused  the 
injury,  was  certainly  his  own.  Lord  Ellenborough  is  reported 
as  saying:  "It  is  the  rule  of  respondeat  evLpervor;  what  the 
brick-layer  did  was  by  the  defendimt's  directicm."  It  does  not 
appear  how  the  brick-layer  was  employed.  If  not  by  independ- 
ent contract,  the  case  stands  very  well  on  the  relation  of  master 
and  servant.  A  case  at  nisi  priua  so  imperfectly  reported  can 
h:ftYe  but  little  weight. 

Another  case  at  nisi  prius  was  that  of  Matthews  v.  West  Lcmdon 
Water  Works,  3  Camp.  403,  in  which  the  defendants,  contract- 
ing with  pipe-layers  to  lay  down  pipes  for  the  conveyance  of 
water  through  the  streets  of  the  city,  were  held  liable  for  the 
negligence  of  workmen  employed  by  the  pipe-layers.  The  case 
is  very  briefly  stated,  and  no  reasons  given  by  Lord  Ellenbor- 
ough for  his  opinion  reported.  It  may  stand  on  the  ground 
that  the  defendants,  having  a  public  duty  to  discharge,  as  well 
as  right  given,  could  not  delegate  this  trust  so  as  to  exempt 
themselves  from  responsibility.  This  case  is  alluded  to  in  Over^ 
ton  T.  Freeman^  11  Com.  B.  872,  hereafter  to  be  examined,  wher» 
Maule,  J.,  makes  the  following  remarks  concerning  it:  "That 
is  but  a  nisi  prius  case;  the  report  is  short  and  unsatisfactory; 
and  the  particular  circumstances  are  not  detailed." 

In  Harris  v.  Baker,  4  Mau.  &  Sel.  27,  and  in  HaU  v.  SmUh,  2 
Bing.  156,  it  was  held  that  trustees  or  commissioners  intrusted 
with  the  conduct  of  public  works  were  not  liable  for  injuriea 
occasioned  by  the  negligence  of  the  workmen  employed  under 
their  authority.  These  cases  stand  upon  the  ground  that  an 
action  cannot  be  maintained  against  a  man  acting  gratuitously 
for  the  public  for  the  consequences  of  acts  which  he  is  author- 
ized to  do,  and  which  on  his  part  are  done  with  due  care  and 
attention.  They  give  no  sanction  whatever  to  the  doctrine  of 
Bxi^h  V.  Steinman,  1  Bos.  &  Pul.  404. 

In  Bandleson  v.  Murray,  8  Ad.  &  El.  109,  a  warehouseman  in 
Liverpool  employed  a  master  porter  to  remove  a  barrel  from  his 
warehouse.  Through  the  negligence  of  his  men  the  tackle 
failed,  and  the  barrel  fell  and  injured  the  plaintiff.  Held,  that 
the  warehouseman  was  liable.  The  case  is  put  distinctly  on  the 
relation  of  master  and  servant.  Lord  Denman  said:  "  Had  the 
jury  been  asked  whether  the  porters  whose  negligence  occasioned 
the  accident  were  the  servants  of  the  defendant,  there  can  be  no 
doubt  they  would  have  found  in  the  affirmative."  The  injuxy 
occurred  also  in  the  direct  use  of  the  defendant's  estate. 
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In  Burgess  v.  Gray,  1  Com.  B.  578,  the  defendant,  owning  and 
occapjing  premises  adjoining  the  highway,  employed  one  Palmer 
to  make  a  drain  from  his  land  to  the  common  sewer.  In  doing 
the  work,  the  men  employed  by  Palmer  placed  gravel  on  the 
highway,  in  consequence  of  which  the  plaintiff,  in  driving  along 
the  road,  sustained  a  personal  injury.  There  was  evidence  that 
upon  the  defendant's  attention  being  called  to  the  gravel  he 
promised  to  remove  it.  The  matter  left  to  the  jury  was  whether 
the  defendant  wrongfully  put,  or  caused  to  be  put,  the  gravel 
on  the  highway.  ''I  think,"  says  Tindal,  C.  J.,  "there  was 
evidence  to  leave  to  the  jury  in  support  of  that  charge.  If,  in- 
deed, this  had  been  the  simple  case  of  a  contract  entered  into 
between  Gray  and  Palmer,  that  the  latter  should  make  the  drain 
and  remove  the  earth  and  rubbish,  and  there  had  been  no  per- 
sonal superintendence  or  interference  on  the  part  of  the  former, 
I  should  have  said  it  fell  within  the  principle  contended  for  by 
my  brother  Byles,  and  that  the  damage  should  be  made  good 
by  the  contractor,  and  not  by  the  individual  for  whom  the  work 
was  done."  After  adverting  to  the  evidence  that  the  soil  was 
placed  upon  the  road  with  the  defendant's  consent,  if  not  by  his 
express  direction,  he  says:  "  I  therefore  think  the  case  is  taken 
out  of  the  rule  in  Bush  v.  Steinman,  supra,  which  is  supposed 
to  be  inconsistent  with  the  later  authorities. "  Coltman ,  J. ,  said : 
*'  I  think  there  was  evidence  enough  to  satisfy  the  jury  that  the 
entire  control  of  the  work  had  not  been  abandoned  to  Palmer." 
Cresswell,  J. ,  said :  ' '  No  precise  contract  for  the  work  was  proved ; 
nor  was  it  shown  that  Palmer  was  employed  to  do  the  work  per- 
sonally, the  mode  of  doing  it  being  left  to  his  judgment  and 
discretion.  I  think  there  was  abundant  evidence  to  show  that 
the  defendant  at  least  sanctioned  the  placing  of  the  nuisance 
on  the  road."  Erie,  J.,  said:  "The  work  was  done  with  the 
knowledge  of  the  defendant,  and  under  his  superintendence, 
and  for  his  benefit."  This  well-considered  case,  it  is  plain,  so 
far  from  affirming  the  rule  in  Bush  v.  Sieinman,  supra,  is  care- 
fully and  anxiously  taken  out  of  it  by  the  counsel  and  by  the 
court,  with  the  strongest  intimation  by  the  latter  that,  but  for 
the  difference,  the  action  could  not  be  maintained.  . 

The  latest  case  in  England  referred  to  in  the  learned  argu- 
ment of  the  plaintiff's  counsel,  as  afirming  the  doctrine  of  Bush 
v.  Steinman,  supra,  is  Sadler  v.  Herdock,  4  El.  &  Bl.  570,  in  the 
queen's  bench,  1855.  The  defendant,  with  the  consent  of  the 
owner  of  the  soil  and  the  surveyor  of  the  district,  employed  one 
Pearson,  a  laborer,  but  skilled  in  the  construction  of  drains,  to 
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cleanse  a  drain  running  from  the  defendant's  garden  under  the 
public  road,  and  paid  five  shillings  for  the  job.  Held,  that  the 
defendant  was  liable  for  an  injury  occasioned  to  the  plaintiff  bj 
reason  of  the  negligent  manner  in  which  Pearson  had  left  the 
soil  of  the  road  over  the  drain.  The  case  is  put  by  all  the  judges 
distinctly  on  the  relation  of  master  and  serrant.  And  Cromp- 
ton,  J. 9  said:  *'  The  test  here  is  whether  the  defendant  retained 
the  power  of  controlling  the  work.  No  distinction  can  be  drawn 
from  the  circumstance  of  the  man  being  employed  at  so  much 
a  day  or  by  the  job.  I  think  that  here  the  relation  was  that  of 
master  and  servant,  not  of  contractor  and  contractee.  It  is  only 
on  the  ground  of  a  contractor  not  being  a  servant  that  I  can  ui^ 
derstand  the  authorities."  The  case  of  Bush  v.  Steinman,  supra, 
is  not  referred  to  by  either  of  the  justices;  but  the  distinction  of 
servant  and  contractor  runs  through  the  whole  case,  a  distinc- 
tion which  is  wholly  inconsistent  with  the  doctrine  of  Bush  ▼• 
Steinman, 

In  Laughsr  v.  Pointer,  5  Bam.  &  Cress.  547,  S.  0.,  8  DowL  & 
Ry.  556  (1826),  where  the  owner  of  a  carriage  hired  of  a  stable- 
keeper  a  pair  of  horses  to  draw  it  for  a  day,  and  the  owner  of 
the  horses  provided  a  driver,  through  whose  negligent  driving 
an  injury  was  done  to  the  horse  of  a  third  person,  it  was  held  by 
Lord  Tenterden,  C.  J.,  and  Littledale,  J.,  that  the  owner  of  the 
carriage  was  not  liable  for  such  injury,  Bayley  and  Holroyd,  JJ., 
dissenting.  This  case  is,  in  substance,  the  one  put  by  Mr.  Jus- 
tice Heath,  in  illustration  and  support  of  the  judgment  in  Bush 
T.  Steinman,  supra.  In  the  opinions  of  Lord  Tenterden  and  of 
Littledale,  J.,  the  doctrines  of  Bush  v.  Steinman,  supra^  in  their 
application  to  personal  property,  are  examined  and  their  sound- 
ness questioned. 

In  Quarman  v.  Burnett,  6  Mee.  &  W.  499  (1840),  the  same 
question  arose  in  the  exchequer  as  in  Laugher  v.  Pointer,  siipra, 
in  the  king's  bench,  and  the  opinions  of  Lord  Tenterden  and 
Littledale,  J.,  were  affirmed  in  a  careful  opinion  pronounced  by 
Baron  Parke.  In  the  course  of  it,  he  says:  '*  Upon  the  principle 
that  qui  facit  per  aliumfacU  per  se,  the  master  is  responsible  for 
the  acts  of  his  servant;  and  that  person  is  undoubtedly  liable  who 
stood  in  the  relation  of  master  to  the  wrong-doer,  he  who  had 
selected  him  as  his  servant,  from  the  knowledge  of  or  belief  in 
his  skill  and  care,  and  who  could  remove  him  for  misconduct, 
and  whose  orders  he  was  bound  to  receive  and  obey;  and 
whether  such  servant  has  been  appointed  by  the  master  di- 
rectly, or  intermediately  through  the  intervention  of  an  agent 
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authorized  by  him  to  appoint  Bervants  for  him,  can  make  no 
difference.  But  the  liability,  by  yirtue  of  the  principle  of  rela- 
tion of  master  and  eervant,  must  cease  where  the  relation  itself 
ceases  to  exist."  These  cases,  however,  do  not  ovemile  Bush  t. 
Steinman,  1  Bos.  &  Pul..404,  as  to  the  liability  of  owners  of  real 
estate. 

The  case  of  MOligan  v.  Wedge,  12  Ad.  &  El.  787,  S.  C,  4  Per. 
A  DaT.  714  (1840),  is  also  in  relation  to  the  use  of  personal  prop- 
erty, and  rests  npon  the  rule  settled  in  Quarman  v.  Burnett, 
Bupra.  But  in  this  case  Lord  Denman  suggests  a  doubt  whether 
the  distinction  as  to  the  law  in  cases  of  fixed  and  movable 
property  can  be  relied  on.  The  case  of  Bapson  y.  Cvbiit,  9 
Mee.  &  W.  710  (1842),  was  this:  The  defendant,  a  builder,  em- 
ployed by  the  committee  of  a  club  to  make  certain  alterations 
at  the  club-house,  employed  a  gas-fitter  by  a  subcontract  to 
do  that  part  of  the  work.  In  the  course  of  doing  it,  by  the 
negligence  of  the  gas-fitter,  the  gas  exploded  and  injured  the 
plaintiff.  Held,  that  the  defendant  was  not  liable.  The  reasons 
upon  which  the  decision  is  based  do  not  well  consist  with  the 
rule  in  Bujih  v.  Steinman,  supra.  The  case  of  AUen  t.  Hayward, 
7  Ad.  &  El.  N.  B.  960  (1845),  is  still  more  directly  adverse. 
But  we  pass  from  these  to  cases  directly  in  point. 

In  the  cases  of  Beedie  y,  London  A  N.  W.  BaUwayy  4  Exch. 
244,  264  (1849),  the  defendants,  empowered  by  act  of  x>arlia- 
ment  to  construct  a  railway,  contracted  under  seal  with  certain 
persons  to  make  a  portion  of  the  line,  and  by  the  contract  re* 
eenred  to  themselves  the  power  of  dismissing  any  of  the  con- 
tractor's workmen  for  incompetence.  -The  workmen,  in  con- 
structing a  bridge  over  a  public  highway,  negligently  caused  tha 
death  of  a  person  passing  beneath,  along  the  highway,  by  allow- 
ing a  stone  to  fall  upon  him.  In  an  action  against  the  com- 
pany, it  was  held  that  they  were  not  liable,  the  terms  of  the 
contract  making  no  difference.  In  the  judgment  of  the  court 
given  by  Baron  Bolfe  (now  Lord  Chancellor  Cranworth),  allud- 
ing to  the  supposed  distinction  as  to  real  property,  the  court 
say:  "  On  full  consideration,  we  have  come  to  the  conclusion 
that  there  is  no  such  distinction,  unless,  perhaps,  in  cases  where 
the  act  complained  of  is  such  as  to  amount  to  a  nuisance;  and 
in  fact,  that,  according  to  the  modem  decisions.  Bush  v.  Steinman, 
9upra,  must  be  taken  not  to  be  law,  or  at  all  events,  that  it  cannot 
be  supported  on  the  ground  on  which  the  judgment  of  the  court 
proceeded."  Without  sanctioning  this  doctrine,  as  it  affects  a 
public  trust,  it  is  very  plain  that  it  directly  overrules  the  doctrine 
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of  Bush  y.  Steinman,  supra.  The  case  of  Knight  v.  Ibx,  5  ExcIl 
721  (1850)^  is,  if  possible,  a  stronger  case  in  the  same  diiection 
— a  decision  which  it  is  plain  could  not  have  been  made  if  tht 
doctrines  of  Bush  v.  Steinman^  supra,  were  the  law  of  West- 
minster Hall. 

There 'are  three  cases  remaining.  In  Overton  t.  Dreeman,  11 
Com.  B.  867  (1851),  A.  contracted  to  pave  a  district,  and  B. 
entered  into  a  subcontract  with  him  to  pave  a  jMurtieular  sfcreei 
A.  supplied  the  stones,  and  his  carts  were  used  to  cany  them. 
B.'s  men,  in  the  course  of  the  work,  negligently  left  a  heap 
of  stones  in  the  street.  The  plaintiff  fell  over  them  and  broke 
his  leg.  It  was  held  that  A.  was  not  liable,  even  though  the 
act  complained  of  amounted  to  a  public  nuisance.  And  Manle, 
J.,  said  that  the  case  of  Bu^h  v.  Steinman,  supra,  has  ** been  con- 
sidered as  having  laid  down  the  law  erroneously." 

In  Feachey  y.  Rowland,  13  Com.  B.  182  (1853),  the  defendants 
contracted  with  A.  to  fill  in  the  earth  over  a  drain  which  was 
being  made  for  them  across  a  portion  of  the  highway  from  their 
house  to  the  common  sewer.  A.,  after  having  filled  it  in,  left 
the  earth  so  heaped  above  the  level  of  the  highway  as  to  consti- 
tute a  public  nuisance,  whereby  the  plaintiff,  in  driving  along 
the  road,  sustained  an  injury.  The  case  had  this  other  feature: 
A  few  days  before  the  accident,  and  before  the  work  was  fin- 
ished, one  of  the  defendants  had  seen  the  earth  so  heaped  over 
a  portion  of  the  drain;  but  beyond  this  there  was  no  evidence 
that  either  defendant  had  interfered  with  or  exercised  any  con- 
trol over  the  work.  It  was  held  there  was  no  evidence  to 
go  to  the  jury  of  the  ^defendants'  liability.  Bush  v.  Steinman, 
supra,  appears  not  to  have  been  cited  by  counsel,  or  alluded  to 
by  the  court.  The  still  more  recent  case  of  Ellis  v.  Sheffield  Oas 
Consumers'  Co.,  2  El.  &  Bl.  767  (1853),  cited  by  the  counsel  for 
the  plaintiff,  only  determined  that  a  party  employing  another 
to  do  an  act  unlawful  in  itself  will  be  liable  for  an  injury  such 
act  may  occasion — very  familiar  and  well-settled  law. 

Bush  V.  Steinman,  supra,  is  no  longer  law  in  England.  If  ever 
a  case  can  be  said  to  have  been  overruled,  indirectly  and  directly, 
by  reasoning  and  by  authority,  this  has  been.  No  one  can  have 
examined  the  case  without  feeling  the  difficulty  of  that  clear- 
headed judge.  Chief  Justice  Eyre,  of  knowing  on  what  ground 
its  decision  was  put.  It  could  not  stand  on  the  relation  of  mas- 
ter and  servant.  That  relation  did  not  exist.  It  could  not  stand 
upon  the  ground  of  the  defendant  having  created  or  suffered 
a  nuisance  upon  his  own  land,  to  the  injury  of  his  neighbor's 
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property.  The  lime  vr&s  on  the  highway.  There  is  no  rule  to 
include  it  but  the  indefinitely  broad  and  loose  one  that  a  per- 
son shall  be  answerable  for  any  injury  which  arises  in  carrying 
into  execution  that  which  he  has  employed  another  to  do— a  rule 
which  ought  to  have  been  and  was  expressly  repudiated. 

The  case  of  Leslie  v.  Founds,  4  Taunt.  649,  not  cited  in  the 
argument,  has  some  resemblance  to  the  cases  before  referred  to. 
This  was  an  action  against  the  landlord  of  a  house  leased,  who» 
under  contract  with  the  tenant,  who  was  bound  to  repair,  em- 
ployed workmen  to  repair  the  house,  and  superintended  the 
work.  Being  remonstrated  with  by  the  commissioners  of  pave- 
ments as  to  the  dangerous  state  of  the  cellar,  he  promised  to 
take  care  of  it,  and  had  put  up  some  boards  temporarily  as  a 
protection  to  the  public.  They  proved  insufficient,  and  the 
plaintiff  falling  through,  the  landlord  was  held  liable.  The 
case  was  decided  on  the  ground  that  the  landlord  was  making 
the  repairs,  and  that  the  workmen  were  employed  by  him  and 
were  his  servants.  The  suggestion  is  made,  that  whatever  may 
be  the  result  of  the  later  cases  in  England,  the  doctrine  of 
Bush  V.  Steinman,  1  Bos.  &  Pul.  404,  has  been  afi&rmed  in  this 
country.     The  cases  in  this  court  we  have  already  examined. 

The  case  of  Bailey  v.  Mayor  etc.  of  New  York,  3  Hill  (N.  T. ), 
531  [38  Am.  Dec.  609],  S.  C,  2  Denio,  433,  was  an  action  brought 
against  the  corporation  of  New  York  for  the  negligent  and  un- 
skillful construction  of  the  dam  for  the  water-works  at  Croton 
river,  by  the  destruction  of  which  injury  was  occasioned  to  the 
mills  of  the  plaintiff.  The  city  was  held  responsible.  This  case 
rests  well  upon  the  ground  that  where  persons  are  invested  by 
law  with  authority  to  execute  a  work  involving  ordinarily  the 
exercise  of  the  right  of  eminent  domain,  and  always  affecting 
rights  of  third  persons,  they  are  to  be  liable  for  the  faithful  exe- 
cution of  the  power,  and  cannot  escape  retiponsibility  by  dele- 
gating to  others  the  power  with  which  they  have  been  intrusted. 

Blake  v.  Ferris,  5  N.  T.  48  [55  Am.  Dec.  304],  seems  to  con- 
flict with  Bailey  v.  Mayor  etc.  of  New  York,  supra.  Certain 
persons  were  permitted  to  construct  a  public  sewer  at  their  own 
expense;  they  employed  another  person  to  do  it  at  an  agreed 
price  for  the  whole  work;  the  plaintiffs  received  an  injury 
from  the  negligent  manner  in  which  the  sewer  was  left  at  night. 
It  was  held  that  the  persons  who  were  authorized  to  make  the 
sewer  were  not  responsible  for  the  negligence  of  the  servants  of 
the  contractor.  This  case  utterly  rejects  the  rule  of  Bush  t. 
Steinman,  supra. 
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The  case  of  Stevens  y.  Armstrong,  6  N.  Y.  435,  ^muB  this:  A. 
bought  a  heavy  article  of  B.,  and  sent  a  porter  to  get  it.  6j 
permission  of  A.,  the  porter  used  his  tackle  and  fall;  through 
Jiegligeuce,  the  porter  suffered  the  article  to  drop,  bj  which  G. 
was  injured.  It  was  held  that  the  porter  acted  as  the  servant 
of  B.,  and  that  A.  was  not  answerable.  Yet  this  was  an  injuiy 
done  on  A.'s  estate,  by  his  permission,  and  in  the  use  of  his 
property.  This  case  also  rejects  the  rule  of  Bush  y.  Steinman, 
9upra.  In  Lesker  y.  Wabash,  Navigation  Co,,  14  HI.  85  [56  Am. 
Dec.  494],  where  a  corporation  was  authorized  to  take  materials 
to  construct  public  works,  and  contracted  with  others  to  do  the 
work  and  find  the  materials,  and  the  contractors  nevertheless 
took  the  materials  under  the  authority  granted  to  the  corpora- 
tion, the  corporation  was  held  liable  therefor.  If  the  court 
could  find  that  the  materials  were  taken  under  the  authority  of 
the  corporation,  the  case  will  stand  perfectly  well  under  the  rule 
of  Ixywell  v.  Boston  &  L.  R.  B.  Co.,  23  Pick.  24  [38  Am.  Dec. 
33],  and  Bailey  v.  Mayor  etc.  of  New  York,  3  Hill  (N.  Y.),  531 
[38  Am.  Dec.  609].  The  cases  of  WUlard  v.  Newhwry,  22  Vt 
468,  and  BaUy  v.  Duxbxiry,  24  Id.  155,  rest  on  the  same  prin- 
ciples. 

In  the  case  of  WisvoaU  v.  Brinson,  10  Ired.  554,  the  court 
held  an  owner  of  real  estate  responsible  for  the  negligence  of 
the  servants  of  a  carpenter  with  whom  the  defendant  had  con- 
tracted, for  a  stipulated  price,  to  remove  a  barn  on  to  his  prem- 
ises. This  case,  in  which,  however,  there  was  a  divided  judgment, 
Buffin,  C.  J.,  dissenting  in  a  veiy  able  opinion,  certainly  sustains 
the  doctrine  of  Biuh  v.  Steinman,  1  Bos.  &  Pul.  404. 

De  Forrest  v.  Wright,  2  Mich.  368,  not  cited,  is  in  direct  conflict 
with  the  rule  of  Bush  v.  Steinman,  supra.  A  public,  licensed  dray- 
man was  employed  to  haul  a  quantity  of  salt  from  a  warehouse 
and  deliver  it  at  the  store  of  the  employer  at  so  much  a  barreL 
While  in  the  act  of  delivering  it,  one  of  the  barrels,  through  the 
carelessness  of  the  drayman,  rolled  against  and  injured  a  person 
on  the  sidewalk.    It  was  held  that  the  employer  was  not  liable 
for  the  injury,  the  drayman  exercising  a  distinct  and  independ- 
ent employment,  and  not  being  under  the  immediate  control 
and  direction  or  supervision  of  the  employer.     This  is  a  well- 
considered  case,  rejecting  the  rule  of  Bush  v.  Steinman,  supra, 
and  sanctioning  the  result  to  which  we  have  been  brought  in 
the  case  at  bar. 

We  have  thus,  at  the  risk  of  tediousness,  examined  the  case 
at  bar  as  one  of  authority  and  precedent.   The  clear  weight  and 
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preponderance  of  the  authorities  at  common  law  is  against  the 
rule  given  to  the  juij.  The  rule  of  the  ciyil  law  seems  to  have 
liniited  the  liability  to  him  who  stood  in  the  relation  of  pater 
/amiliaa  to  the  person  doing  the  injury:  Inst.,  lib.  4,  tit.  6^  sees. 
1,  2;  1  Domat,  pt.  1, lib.  2,  tit.  8, sec.  1;  Dig.,  lib.  9,  tit.  2,  sec.  1. 
Viewing  this  as  a  question,  not  of  authority,  but  to  be  deter- 
mined by  the  application  to  these  facts  of  settled  principles  of 
law,  upon  what  principle  can  the  defendant  be  held  responsible 
for  this  injury?  He  did  not  himself  do  the  act  which  caused 
the  injury  to  the  plaintiff;  it  was  not  done  by  one  acting  by  his 
command  or  request;  it  was  not  done  by  one  whom  he  had  the 
right  to  command,  over  whose  conduct  he  had  the  efficient  con- 
trol, whose  o}>erations  he  might  direct,  whose  negligence  he 
might  restrain.  It  was  not  an  act  done  for  the  benefit  of  the 
defendant,  and  from  the  doing  of  which  an  implied  obligation 
for  compensation  would  arise.  It  was  not  an  act  done  in  the 
occupation  of  land  by  the  defendant,  or  upon  land  to  which, 
upon  the  &ots,  he  had  any  title.  To  say  that  a  man  shall  be 
liable  for  injuries  resulting  from  acts  done  near  to  his  land,  is 
to  establish  a  rule  as  uncertain  and  indefinite  as  it  is  manifestly 
unjust.  It  is  to  make  him  liable  for  that  which  he  cannot  for- 
bid, prevent,  or  remove.  The  case  cannot  stand  on  the  relation 
of  master  and  servant.  It  cannot  stand  upon  the  groimd  of 
nuisance  erected  by  the  owner  of  land,  or  by  his  license,  to 
the  injury  of  another.  It  cannot  stand  upon  the  ground  of  an 
act  done  in  the  execution  of  a  work  under  the  public  authority, 
as  the  construction  of  a  railroad  or  canal,  and  from  the  respon- 
sibility for  the  careful  and  just  execution  of  which  public  pol- 
icy will  not  permit  the  corporation  to  escape  by  delegating  their 
power  to  others.  It  can  only  stand  where  Btuh  y,  Steinman^ 
mipra,  when  carefully  examined,  stands,  upon  the  general  propo- 
sition that  a  person  shall  be  answerable  for  any  injury  which 
arises  in  carrying  into  execution  that  which  he  has  employed 
another  to  do— to  adopt  which  would  be  to  ignore  all  limitations 
of  legal  responsibility. 

As  the  determination  of  this,  the  first  and  most  material  of 
the  exceptions,  may  probably  finally  dispose  of  the  cause,  we 
have  not  considered  the  other  points  of  exception  to  ^e  ruling! 
of  the  presiding  judge. 

New  trial  granted. 

BHPLOTKS  IS  KOT  GbNERALLT  LiABLS  VOB  AoIS  or  IHDJtfSflDMMy  Cov* 

fEACTOB:  See  Sione  v.  Cheshire  BaUroad  Co.,  51  Am.  Deo.  200-200,  &ol% 
▼here  other  caflee  are  collected  and  reviewed:  Blahe  v.  Ferries  56  Id.  904,  and 
tote  ooUeoting  other  oaaes  317-321. 
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Thx  peinoipal  case  is  citkd  to  the  point  that  the  owner  of  land  ia  not 
liable  for  injury  arising  from  acts  of  independent  contractor  or  his  servant  or 
employee,  where  the  work  contracted  for  is  not  itself  a  nnisance,  in  SlepkeuU 
v.  Broumy  40  111.  435;  Prairie  State  L.  ds  T.  Co.  v.  Doig^  70  Id.  54;  Ohio 
tie,  R,  R,  Co,  V.  Davia,  23  Ind.  557;  Ryan  v.  Curran,  64  Id.  354;  Logatu- 
port  V.  Dick,  70  Id.  78;  Linton  v.  Smith,  8  Gray,  148,  149;  BrackeU  t.  LMoe^ 
4  Allen,  140;  Forsyth  v.  Hooper,  11  Id.  422;  Wendell  v.  Pratt,  12  Id.  470; 
Coome9  V.  Houghton,  102  Mass.  213;  Connors  v.  Hennessey,  112  Id.  99;  OU^ 
more  v.  DriscoU,  122  Id.  208.  In  Chicago  City  v.  RoMns,  2  Black,  428,  the 
principal  case  is  cited,  and  the  distinction  referred  to,  between  the  liability 
of  a  private  person  and  that  of  a  municipal  corporation  for  acts  of  a  contractor 
which  cause  injury.  In  Johnson  v.  Boston,  118  Mass.  117,  the  distinction  is 
pointed  out  between  the  principal  case  and  the  liability  where  an  injury 
arises  from  the  negligence  of  one  in  the  general  employ  of  a  contractor,  but 
who  is  under  the  direction  of  the  original  employer;  and  in  Oorham  v.  Orost^ 
125  Id.  240;  Milchey  v.  Methodist  Religious  Society,  Id.  489,  the  distinctum  is 
■made  between  the  principal  case  and  the  esse  where  the  very  thing  ocmtiaated 
for  is  the  cause  of  the  injury. 


Norton  v.  Doherty. 

[8  Oa&T,  872.] 

^usoioaiT  ov  Merits,  in  Aotion  or  Tort  for  false  representftttons  wm  to 
■oondness  of  a  horse,  is  a  bar  to  a  subsequent  aotion  of  oontnMSt  on  tho 
same  transaction,  founded  on  a  representation  of  soundness  of  the  hocM. 

Action  on  contract.  Plaintiff  alleged  that  defendant  had 
promised  to  induce  plaintiff  to  exchange  horses  with  him;  that 
the  horse  gi^en  by  defendant  in  exchange  was  not  lame,  and 
that  on  such  promise  the  exchange  was  made,  whereby  plaintlfl 
had  suffered  damage.  Defendant  answered  that  a  recovery  had 
been  had  by  him  in  an  action  of  tort  based  on  the  same  trans- 
action. At  the  trial  it  was  admitted  that  the  transaction  in 
both  actions  was  the  same.  The  court  ruled  that  the  formflr 
judgment  was  a  bar  to  this  action.    Plaintiff  excepted. 

J.  Q.  A.  Oriffin,  for  the  plaintiff. 

jB.  F.  Fuller,  for  the  defendant. 

By  Court,  Shaw,  C.  J.  On  consideration,  the  court  are  of 
opinion  that  the  former  judgment  was  a  good  bar,  because  iha 
first  action  was  brought  to  recover  damages  for  the  same  wrong 
or  injury,  and  because  it  could  be  supported  by  the  same  evi- 
dence. 

The  only  difference  in  the  declarations  is  that  in  the  f ormec 
ease  it  was  alleged  that  the  defendant  represented  the  condition 
of  his  horse;  that  such  representation  was  false:  that  relying  on 
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ity  the  plaintiff  made  the  exchange  of  horsesy  and  was  deceived. 
In  the  present  ease,  it  is  alleged  that  the  defendant  promised, 
etc.,  and  the  promise  was  not  true,  by  reason  whereof  the 
plaintiff  sustained  damage. 

In  general,  a  promise  is  executory — a  stipulation  to  do  some- 
thing, and  then  requires  a  consideration  to  support  an  action. 
But' it  is  not  necessarily  so.  It  may  be  a  promise  that  some- 
thing has  been  done,  or  now  exists,  or  is  true.  In  that  case  it 
has  all  the  characteristics  of  a  warranty.  And  it  has  been  held 
that  so  far  as  a  warranty  is  a  contract,  and  may  be  declared  on 
as  such,  assumpsit  is  the  proper  form  of  action.  In  this  respect 
a  promise  and  a  warranty  that  a  certain  fact  is  true  have  the 
same  legal  effect,  and  a  warranty  may  be  declared  on  as  a  prom- 
ise: Stuart  V.  WiUcins,  1  Doug.  18.  The  principle  that  on  the 
same  facts  the  plaintiff  has  an  election  of  remedies,  and  may 
sue  either  in  tort  or  contract,  is  traced  back  as  a  well-settled 
rule  to  Slade'8  Case,  4  Co.  92. 

Where  upon  a  sale  of  goods  there  is  a  warranty  of  quality  or 
condition,  and  by  parity  of  reasoning  a  promise,  which  proves 
not  to  be  true,  the  plaintiff  ipaj  declare  in  tort,  and  give  such 
warranty  in  evidence  as  conclusive  to  maintain  tLe  action. 
This  goes  on  the  theoiy  that  by  such  warranty  the  purchaser  is 
lulled  into  security,  and  loo&s  no  further;  and  the  seller,  by 
taking  upon  himself  to  warrant  a  fact  as  true  which  turns  out 
not  to  be  true,  does  in  effect  deceive  the  purchaser.  In  such 
case  it  is  not  necessary  to  prove  that  defendant  acted  knowingly, 
because  by  his  positive  promise  he  takes  all  the  consequences 
of  its  being  true,  whether  true  or  not:  WiUiaTnson  v.  Allison. 
2  East,  446.  But  it  is  quite  clear  that  in  the  same  case  the 
plaintiff,  if  he  had  thought  fit,  might  have  brought  his  action 
of  contract  on  the  warranty,  and  recovered.  Indeed,  all  the 
cases,  now  very  numerous,  which  decide  that  the  plaintiff  may 
waive  the  tort  and  declare  in  assumpsit,  are  precedents  to  show 
that  a  plaintiff  has  an  election  of  remedies.  But  it  follows,  as  a 
necessary  legal  consequence,  that  when  a  plaintiff  elects  one, 
and  pursues  it  to  judgment,  such  judgment  is  conclusive,  and  is 
a  bar  to  another  action. 

If,  therefore,  in  the  former  case  for  deceit,  the  plaintiff  had 
given  in  evidence  what  he  now  alleges  to  be  true,  and  lays  down 
as  the  gravamen  of  his  case,  to  wit,  that  the  defendant  promised 
that  the  horse  was  sound,  when  ii^  truth  he  was  not,  it  would 
have  supported  the  declaration  in  that  case,  charging  the  false 
representation  as  a  deceit,  in  an  action  of  tort 
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No  partionlar  words  are  necessary  to  oonstitate  a  irarraiitf  . 
If  a  man,  at  the  time  of  the  sale,  says,  ''  this  horse  is  sound,'* 
that  is  a  warranty.  If  previously,  it  may  be  r^gaided  as  a 
representation:  Best,  0.  J.,  in  Salnum  y.  Ward,  3  Oar.  &  P. 
211. 

In  all  cases  where  the  plaintiff  has  his  option  in  the  oatsei  to 
bring  tort  or  oontraot  to  recoyer  damages  for  one  and  the  kame 
injury,  upon  a  state  of  &ots  which  will  support  either,  an  adjn* 
dication  in  one,  whichever  he  may  elect,  is  upon  principle  a  bar 
to  the  other. 

Exceptions  overruled. 

JuDGMunr,  WBXir  Bab  to  SunsQUxm  AcnoN  voa  Samb  Gai»s,  tlioogk 
in  tnother  form:  See  Shddam^.  Omrpenter,  55  Am.  Dea  901,  and  csm  ool- 
leoied  in  note  304.  The  prindiMl  oeee  £§  cited  to  this  point  in  8mUhr.  Wm$^ 
%  Allen,  478;  BaarOm  v.  Botiim  Ooi  LigJU  Co.,  122  Man.  217. 


Wat  v.  Biohakdson. 

Possiaaiov  or  PaoioBaoBT  Kom  Indobsbd  nr  Blavk  is  Pbim  a  Faoib  Bn- 
DBVOB  or  TiTLS,  and  evidence  ia  not  admiaeible  at  the  trial,  in  an  aetioB 
thereon,  to  prove  that  plaintiff  never  owned  the  note,  nor  paid  anTthiag 
for  it,  nor  employed  oonnsel  to  proeecnte  the  action,  nor  had  any  intereet 
in  the  soit,  if  the  idgnatore,  indonement,  or  delivery  of  the  note  are  not 
denied  in  the  anawer. 

Aonox  on  a  promissoiy  note  made  by  defendant  and  payable 
to  his  order,  and  indorsed  by  him  in  blank,  and  then  indorsed, 
"  Without  recourse,  J.  Wetherbee,  jun."  Defendant  answered 
that  the  note  was  executed  for  the  accommodation  of  Nathaniel 
Bichardson,  without  conBideration,  and  by  him  delivered  to 
Wetherbee,  and  was,  when  due,  paid  by  said  Nathaniel  Bichard- 
son to  said  Wetherbee,  then  the  holder  of  it,  and  that  plaintiff 
had  received  it  after  it  had  been  paid  and  vnth  knowledge  thereof, 
and  that  he  paid  no  consideration  for  it.  On  the  trial  plaintiff 
read  the  note  and  indorsements,  and  rested.  Defendant  then 
offered  to  prove  that  plaintiff  never  owned  the  note,  nor  paid 
anything  for  it,  nor  employed  counsel  to  prosecute  the  action, 
nor  had  any  interest  in  the  suit.  Plaintiff  objected,  on  the 
ground  that  such  evidence  was  not  admissible  under  defendant's 
answer,  and  if  proved  would  constitute  no  defense.  The  evi- 
dence was  rejected.  Defendant  offered  no  further  evidence,  and 
the  jury  was  directed  to  return  a  verdict  for  plaintiff.  Defend* 
ant  excepted. 
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J.  W.  BichardBon^  in  propria  penona. 
L.  H.  Bcuielle,  for  the  plaintiff. 

B7  Court,  Shaw,  G.  J.  The  evidence  ofEored  Igr  the  defendant 
was  rightly  rejected.  Independently  of  the  considezation  that  it 
was  not  specified  in  the  answer,  the  evidence  would  have  consti- 
tuted no  defense.  Th&action  was  upon  a  note  made  by  the  defend- 
ant, payable  to  his  own  order,  and  by  him  indorsed  in  blank,  and 
then  by  Wetherbee  indorsed  in  blank,  by  which  the  plaintiff,  if 
holder,  had  a  right  to  fill  up  the  indorsements,  and  make  the  note 
payable  to  himself,  as  second  indorsee,  which  we  are  to  presume 
was  done,  or  considered  as  done  at  the  trial.  The  gCQuinenesB 
of  the  signature  and  indorsements  was  admitted.  This,  with 
the  production  of  the  note,  waaprimafaoie  evidence  of  title,  and 
good  unless  rebutted;  for  although  Wetherbee's  indorsement 
was  **  vrithout  recourse,"  yet  this  was  as  effective  to  transfer  the 
note  as  if  those  words  had  not  been  used;  it  was  a  blank 
indorsement. 

The  plaintiff,  by  his  attorney,  whose  authority  to  appear  it 
was  then  too  late  to  contest,  produced  the  note  at  the  trial;  the 
plaintiff's  possession  must  be  presumed  to  be  lawful,  and  to  have 
existed  from  the  time  of  the  indorsement  until  the  contrary 
appeared;  and  no  evidence  to  the  contrary  was  offered.  It  was 
not  competent  for  the  defendant  to  deny  that  the  plaintiff  was 
the  ovmer  and  holder  of  the  note  without  traversing  the  sig- 
nature, or  the  indorsement,  or  the  delivery  of  the  note,  which  he 
did  not  offer  to  do. 

The  plaintiff  was  not  bound  to  prove  that  he  gave  value  for  it; 
the  first  indorsee  might  have  given  it  to  him,  or  authorized  him 
to  sue  on  it  as  his  trustee.  If  the  plaintiff's  possession  of  the 
note  was  lawful,  it  must  have  been  delivered  to  him  by  the 
holder. 

Had  the  defendant  even  proved  what  in  his  answer  he  pro- 
posed to  prove,  that  the  note  was  indorsed  to  the  plaintiff  after 
it  was  due,  this  would  not  have  been  of  itself  a  defense.  A 
note  does  not  cease  to  be  negotiable  and  transferable  by  indorse- 
ment or  delivery  when  it  becomes  due.  Such  proof  would 
merely  have  let  in  the  defendant  to  prove  that  it  had  been  paid 
to  some  antecedent  holder,  or  that  he  had  a  good  defense  against 
the  plaintiff's  indorser.  But  no  offer  was  made  of  any  such 
proof. 

The  cases  cited  by  the  defendant  afford  no  authority  to  bob* 
tain  a  contrary  view.    In  Bichardson  Vv  JAnooln,  5  Met.  201« 
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there  was  a  constructive  delivery  of  the  note  to  the  plaintiff's 
attorney,  simultaneous  \vith  the  indorsement.  In  ErnmeU  t. 
ToUenham,  8  Exch.  884,  the  decision  was  placed  distinctlj 
on  the  ground  that  the  action  was  brought  upon  a  copy  of  the 
note,  and  that  there  was  no  delivery  of  the  note  to  the  plaintifi, 
or  to  any  one  as  his  agent,  until  some  time  after  the  commeiiee- 
ment  of  the  action. 
Exceptions  overruled. 

Possession  of  Nots  Indobssd  ik  Biank,  ok  Patablb  to  i^»ai>»»^  b 
Prima  Faoix  Eviosncb  of  Title:  See  Morgan  v.  Tarbofirmgh^  33  Am.  Dee. 
S54,  note;  Eddy  v.  B<md^  36  Id.  767;  WhU^ord  v.  Burekmyer^  39  Id.  641, 
and  note  citing  cases  657;  PeUee  v.  ProtU,  pott,  778,  and  note.  The  principal 
case  is  cited  to  this  point  in  Andrews  v.  Lyon^  11  Allen,  350.  In  SmUk  v. 
Sac  County,  11  WalL  350, and  Railroad  Company  v. KaUonal Bank,  102  n.& 
36,  the  court,  in  approving  the  principal  case,  say  that  plaintiff  in  an  aetaoB 
on  snch  a  note  need  prove  nothing  other  than  the  signatures,  and  introdnee 
the  note  itself,  and  he  will  then  he  presnmed  to  be  the  holder  for  vnlne^ 
withoat  notice  of  any  existing  equities  affecting  it. 


GOMMONWEAI/TH    V.   UfEIOHABD. 

[S  Oa^T,  484.] 

Labobnt  of  Ooons  in  Foreign  Countbt  and  Banranro  Tasv  ano  Oom* 
MONWBALTH  of  Massachusetts  does  not  constitute  laroeny,  in  Mh»> 
chusetts,  for  which  an  indictment  will  lie. 

Indictment  for  laroeny.    The  opinion  states  the  case. 
J.  H,  Clifford^  aUomey  general^  tor  the  commonMrealtlu 
J.  H.  Bradley,  for  the  defendant. 

By  Court,  Shaw,  C.  J.  The  defendant,  together  with  Thomas 
Garey,  was  indicted  in  the  municipal  court  for  larceny,  in  steal- 
ing a  laige  number  of  sovereigns  and  other  gold  and  sQver  coins 
properly  enumerated  and  described.  The  indictment  charges 
that  the  two  defendants,  at  Boston,  on  the  twenty-seventh  of 
July,  1864,  the  gold  pieces  and  other  coins,  the  property  of 
George  D.  Twinning,  in  his  possession  then  and  there  being, 
feloniously  did  steal,  take,  and  carry  away. 

The  evidence  failing  to  prove  a  joint  possession  of  the  stolen 
property  in  this  commonwealth,  the  prosecuting  attorney  sab- 
aiitted  to  a  verdict  in  favor  of  Carey,  and  proceeded  against 
Uprichard;  and  afterwards  a  new  indictment  was  found  by  the 
same  grand  jury,  so  that  each  was  tried  as  upon  a  separate  indict* 
ment  for  the  goods  found  in  his  separate  possession:  See  Bex  y. 
BameU,  reported  in  2  Buss,  on  Crimes,  7th  Am.  ed.,  117. 
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The  defendant  Uprichard  was  conyicted  upon  the  evidence 
and  under  the  instructions  of  the  court;  and  the  judge  finding 
the  case  to  involve  important  questions  of  law,  with  the  consent 
of  the  defendant,  and  conformably  to  the  provison  of  law  in 
that  behalf,  reported  the  same  for  the  consideration  of  this  court. 
By  the  report  it  appears  that  Uprichard  and  Carey  were  soldiers 
in  the  service  of  the  queen  of  England,  at  Sidney,  in  the  province 
of  Nova  Scotia ;  that  the  coins  alleged  to  be  stolen  were  partly  the 
property  of  Oeorge  D.  Twinning,  a  deputy  commissary  at  the 
military  station  in  Sidney,  and  partly  the  property  of  the  queen, 
in  the  care  and  control  of  said  commissary;  that  the  property 
was  taken  from  the  military  chest  without  right,  said  chest 
being  in  the  possession  of  said  Twinning;  that  the  defendants 
deserted  about  the  same  time,  with  certain  of  said  coins  in  their 
possession,  and  were  found  in  this  state,  each  having  a  part  of 
the  stolen  property  in  his  possession. 

Upon  the  evidence  offered,  the  counsel  for  the  defendants 
asked  the  court  to  rule  that  the  indictment  could  not  be 
supported  by  the  evidence:  1.  Because  the  law  in  force  at  Sid- 
ney was  not  proved;  2.  Because  said  property,  if  stolen  at  all, 
was  stolen  at  Sidney,  out  of  the  state  of  Massachusetts,  and  out 
of  the  United  States;  and  the  bringing  of  said  stolen  property 
into,  and  the  possession  of  it  in,  Boston  would  not  constitute 
the  crime  of  larceny  in  this  commonwealth,  and  would  not  sup- 
port the  allegation  that  the  coins  and  other  property  were  feloni- 
ously stolen  in  this  couniy ;  and  therefore  the  court  had  no  juris- 
diction of  the  offense.  But  the  court  overruled  the  motion,  and 
Uprichard  was  convicted. 

This  18  briefly  stated;  but  we  understand,  and  so  it  has  been 
understood  in  the  argument,  that  the  court  instructed  the  jury 
that  if  the  property  was  stolen  by  the  defendant  at  Sidney,  in 
Nova  Scotia,  one  of  the  colonies  and  possessions  of  the  queen  of 
Great  Britain,  and  the  property  so  stolen  and  continuing  in  the 
possession  of  the  defendant  was  brought  by  him  into  this  com- 
monwealth, and  into  this  county,  the  indictment  charging  him 
with  stealing  them,  being  in  possession  of  the  owner,  in  this 
county,  was  legally  sustained,  and  that  the  defendant  could  be 
convicted  and  punished  for  this  offense  by  our  laws. 

We  do  not  perceive  that  it  makes  any  difference  whether  the 
property  stolen  in  a  foreign  country  was  the  property  of  the 
sovereign  or  of  a  subject.  Indeed,  it  seems  that  a  part  of  it  was 
of  the  one  character  and  a  part  of  the  other.  Nor  does  it 
make  any  difference  that  the  defendant  deserted  the  militai7 
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service  at  the  Bftxne  time  that  lie  plundeied  the  property  of  his 
soYereign. 

This  case  presents  an  extremely  interesting  and  important 
question,  and  the  precise  question,  we  think,  comes  up  now  for 
the  first  time  in  this  commonwealth.  The  main  argument  in 
support  of  the  conyiotion  is  founded  on  ihe  well-known  role  and 
practice  of  the  common  law,  that  all  trials  must  be  had  in  the 
county  where  the  offense  is  committed;  that  when  property  has 
been  proved  to  have  been  stolen  in  one  county,  and  the  thief  is 
found  with  the  stolen  property  in  his  possession  in  anotiier 
county,  he  may  be  tried  in  either  county.  It  proceeds  on  the  legal 
assumption  that  when  the  property  has  been  feloniously  taken, 
eyery  act  of  removal  or  change  of  possession  by  the  thief  may 
be  regarded  as  a  new  taking  and  asportation;  and  as  the  right  of 
possession,  as  well  as  the  right  of  property,  continues  in  the 
owner,  every  such  act  is  a  new  violation  of  the  owner's  right  of 
property  and  possession,  and  so  it  may  be  said,  at  each  removal, 
to  be  taken  from  his  possession :  2  Buss,  on  Crimes,  7th  Am.  ed., 
116, 116.  But  in  principle  these  cases  are  not  strictly  analogous. 
If  the  offense  is  committed  anywhere  within  the  realm  of 
England,  in  whatever  county,  the  same  law  is  violated,  the 
same  punishment  is  due,  the  rules  of  evidence  and  of  law 
governing  eveiy  step  of  the  proceedings  are  the  same,  and 
it  is  a  mere  question  where  the  trial  shall  be  had.  But  the 
trial,  wherever  had,  is  exactly  the  same,  and  the  results  are  the 
same.  A  conviction  or  acquittal  in  any  one  county  is  a  bar  to 
any  indictment  in  every  other;  so  that  the  question  as  to  the 
place  of  trial  is  comparatively  immaterial.  But  even  in  England, 
a  crime,  being  an  offense  against  the  laws  of  England,  committed 
on  the  high  seas,  and  not  within  the  body  of  any  county,  cannot 
be  tried  in  any  county,  but  only  in  the  courts  of  admiralty  juris- 
diction; and  a  fortiori,  an  offense  committed  in  a  foreign  country 
by  persons  not  there  amenable  to  the  laws  of  England  could  not, 
upon  principle,  be  tried  and  punished  in  England;  and  the  rule 
that  when  goods  are  feloniously  taken  and  brought!  into  a 
county,  it  may  be  charged  and  tried  as  an  offense  in  that  county, 
did  not  anciently  extend  to  goods  stolen  in  any  place  not  within 
the  common-law  jurisdiction:  8  Inst.  113;  1  Hawk.,  c.  83,  sec. 
52;  and  a  similar  exception  took  place  in  regard  to  goods  stolen 
in  Scotland  or  Ireland,  and  brought  into  England,  until  altered 
by  statutes  18  Geo.  HE.,  c.  81,  sec.  4;  and  7  &  8  Oeo.  IV.,  o.  29, 
sec.  76;  Bex  v.  Anderson,  2  East  P.  C.  772;  Bex  v.  Prowes,  1 
Mood.  C.  0.  849.    And  the  effect  of  these  English  statutes  was 
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that  where  goods  were  stolen  in  one  part  of  the  United  King- 
dom and  carried  into  another  by  the  thief,  or  received  by  one 
knowing  them  so  to  have  been  stolen,  the  thief  or  receiver  might 
be  indicued  and  tried  in  that  part  of  the  United  Kingdom  where 
the  goods  were  found.  This  was  within  the  .principle  that  in 
whatever  part  of  the  same  government  the  offense  was  first  com- 
mitted, the  same  law  was  violated,  the  same  rule  and  measure 
of  punishment  attached,  and  with  the  same  consequences^  in 
whatever  part  of  the  territory  of  the  same  government  the  trial 
was  had.  But  even  under  the  English  statutes,  one  who  steals 
goods  in  Jersey  and  carries  them  into  England  cannot  be  tried 
there  for  larceny,  Jersey  not  being  in  the  United  Kingdom 
within  the  meaning  of  those  statutes:  Bex  v.  Prowes,  supra;  see 
also  Regma  v.  Madge,  9  Car.  &  P.  29. 

Such  being  the  rule  of  the  English  law,  we  are  next  to  inquire 
how  it  stands  in  this  state  and  in  the  other  states  of  the  Union. 
In  some  of  the  states  it  is  held  that,  according  to  the  Engitsh 
rule  in  respect  to  counties,  the  carrying  of  stolen  goods  by  the 
thief  into  another  state  from  the  one  in  which  they  were  stolen 
is  a  new  caption  and  a  new  asportation  in  the  state  into  which 
they  are  thus  carried.    In  other  states  a  different  rule  is  held. 

In  Pennsylvania  it  has  been  held  that  such  carrying  of  stolen 
goods  by  the  thief  into  another  state,  and  possession  of  them 
there,  is  not  larceny  in  the  latter:  Simmons  v.  CommonweaUh,  5 
Binn.  617.  So  in  North  Carolina  and  Tennessee :  State  v.  Brovm, 
1  Hayw.  100  [1  Am.  Dec.  648];  Simpson  v.  State,  4  Humph.  456; 
and  in  New  York:  People  v.  Oardner,  2  Johns.  477;  People  v. 
Schenck,  Id.  479. 

But  a  different  rule  has  been  adopted  in  Maryland:  Cummings 
T.  Staie,  1  Har.  &  J.  840;  in  Ohio:  HamiUon  v.  State,  11  Ohio, 
436;  in  Vermont:  State  v.  Mockridge,  cited  in  11  Yt.  664;  and  in 
Connecticut:  Staie  v.  EUis,  8  Conn.  185  [8  Am.  Dec.  175]. 

The  same  rule,  also,  that  such  bringing  in  of  stolen  goods  is 
larceny,  has  been  adopted  in  this  commonwealth,  in  two  cases 
next  to  be  cited. 

It  seems  to  have  been  considered  that  although  the  several 
states  are,  in  their  administration  of  criminal  law,  regarded  as 
sovereign  and  independent,  yet,  as  they  were  originally  English 
colonies,  and  acknowledged  their  subjection  to  the  common  law 
of  England,  and  claimed  its  privileges,  and  all  equally  derived 
their  principles  of  criminal  jurisprudence  mainly  from  that 
source,  and  as  they  had  been,  both  before  and  since  the  revolu- 
tion, closely  united  for  many  purposes,  there  was  an  analojcf 
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more  or  less  strict  between  the  relations  of  these  states  to  eadi 
other  and  those  of  counties  under  the  same  goyemment;  and 
therefore  that  the  same  rule  might  be  safely  adopted. 

The  first  was  the  case  of  Commonweal^  v.  CuUins,  1  Mass.  116. 
The  goods  were  stolen  in  Bhode  Island  and  brought  into  Massa- 
chusetts. The  court  instructed  the  juxy  that  stealing  goods  in 
one  state  and  carrying  them  into  another  state  was  similar  to 
stealing  in  one  county  and  carrying  them  into  another,  and  was 
larceny  in  both;  and  therefore^  if  the  facts  were  proved,  the 
jury  would  find  the  defendant  guilty  of  stealing  in  Massachu- 
setts.  But  this  point  was  not  argued.  In  CommonweaUh  t. 
Andrew^,  2  Id.  14  [3  Am.  Dec.  17],  the  defendant  was  conTicted 
of  receiving  stolen  goods,  which  had  been  stx)len  in  New  Hamp- 
shire and  brought  into  this  commonwealth;  and  the  court  held 
that  the  stealing  of  them  was  larceny  in  this  commonwealth,  and 
rendered  the  defendant  answerable  for  receiving  the  goods, 
knowing  them  to  be  stolen.  And  in  the  same  case  Dana, 
0.  J.,  mentioned  the  case  of  Paul  Lord,  tried  in  York  in  1792, 
before  the  publication  of  reports,  in  which  it  was  held  that 
stealing  goods  in  another  state  and  bringing  them  into  this  was 
larceny  in  this.  And  that  learned  chief  justice  thought  that 
many  more  cases  had  been  determined  on  the  same  giounds. 
Some  of  the  judges,  however,  in  this  case  were  of  opinion,  upon 
the  facts  stated,  that  there  had  been  a  second  taking  of  the  goods 
in  this  state,  so  as  to  make  it  actual  stealing  in  Massachusetts. 

It  has  then  been  argued  that  the  same  rule  ought  to  apply  to  for- 
eign governments  as  to  the  several  states  of  the  Union,  because  in 
their  respective  jurisdictions,  and  in  the  laws  which  regulate 
their  internal  police,  these  are  as  much  foreign  to  each  other  as 
each  state  is  to  foreign  governments.  Perhaps  if  it  were  a  new 
question  in  this  commonwealth,  this  argument  might  have  some 
force  in  leading  to  another  decision  in  regard  to  the  several 
American  states.  But  supposing  it  to  be  established  by  these 
authorities,  as  a  rule  of  law  in  this  commonwealth,  that  goods 
stolen  in  another  state  and  brought  by  the  thief  into  this  state 
are  to  be  regarded  technically  as  goods  stolen  in  this  common- 
wealth, we  think  this  forms  no  sufi&cient  ground  for  carrying  the 
rule  further,  and  applying  it  to  goods  stolen  in  a  foreign  territory, 
under  the  jurisdiction  of  an  independent  government,  between 
which  and  our  own  there  is  no  other  relation  than  that  effected 
by  the  laws  of  nations.  Laws  to  punish  crimes  are  essentially 
local,  and  limited  to  the  boundaries  of  the  state  prescribing 
them.    Indeed,  this  case,  and  the  cases  cited,  proceed  on  Vbm 
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ground  that  the  goods  were  actually  stolen  in  this  state.  The 
commission  of  the  crime  in  Nova  Scotia  was  not  a  Tiolation  of 
our  law,  and  did  not  subject  the  offender  to  any  punishment  pre- 
scribed by  our  law.  This  indictment  proceeds  on  that  ground, 
and  alleges  the  crime  of  krceny  to  have  been  committed  m  ^c^^ 
lation  of  the  laws  of  this  commonwealth,  and  within  the  body 
of  this  county.  It  is  only  by  assuming  that  bringing  stolen 
goods  from  a  foreign  country  into  this  state  makes  the  act  larceny 
here  that  this  allegation  can  be  sustained;  but  this  involyes  the 
necessity  of  going  to  the  law  in  force  in  NoTa  Scotia  to  ascer- 
tain whether  the  act  done  there  was  felonious,  and  consequently 
whether  the  goods  were  stolen^  so  that  it  is  by  the  combined 
operation  of  the  force  of  both  laws  that  it  is  made  felony  here. 
Were  it  any  other  offense  than  that  of  larceny,  which  gives  an 
ambulatory  character  to  the  offense  by  the  movable  character 
and  the  guiliy  possession  of  the  goods  stolen,  there  could  be  no 
doubt  of  the  law,  and  no  plausible  pretense  that  our  law  had 
been  violated,  or  the  i>arty  amenable  to  penalties  created  by  it. 
Hence  the  necessity,  in  the  constitution  of  the  United  States 
establishing  the  Union,  for  a  fundamental  clause  providing  for 
the  mutual  surrender  of  fugitives  from  justice,  and  also  for 
treaties  of  extradition  providing  for  the  mutual  surrender  l^ 
our  government  of  persons  charged  with  crimes  in  another. 

We  have  not  overlooked  the  case  of  State  v.  BarileU^  11  Vt. 
650,  in  which  it  was  held  that  where  oxen  were  stolen  in  Can- 
ada, and  by  the  thief  brought  into  Vermont,  the  thief  might  be 
indicted  and  convicted,  on  the  ground  that  such  had  been  the 
practice.  We  think  the  case  is  not  supported  by  the  current  of 
authorities,  and  is  contrary  to  principle. 

If  this  were  a  mere  question  of  jurisdiction,  of  the  place  where 
a  party  should  be  tried,  it  would  be  substantially  a  technical 
question;  but  it  stands  on  very  different  grounds.  Here  the 
question  is  one  of  principle,  whether  the  defendants  have  vio- 
lated our  law.  It  is  said  that  they  commit  a  new  theft  by  the 
possession  of  stolen  gooda  in  our  jurisdiction.  But  what  are 
stolen  goods?  Are  we  to  look  to  our  own  law,  or  to  the  law  of 
Kova  Scotia,  to  determine  what  is  a  felonious  taking,  what  is  the 
animu9  furandi^  and  the  like?  If  we  look  to  the  law  of  Nova 
Scotia,  and  that  law  is  different  from  ours  in  defining  and  pre- 
scribing theft,  then  we  may  be  called  on  to  punish  as  a  crime 
that  which  would  be  innocent  here.  If  we  look  to  our  own  law, 
then  a  taking  and  carrying  away  of  goods  in  Nova  Scotia,  under 
orcumstances  which  would  not  be  eriminal  there,  might  be  pun- 
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ishable  here.  Foreigners  coming  within  our  juriadictioii  irith 
goods,. and  complying  with  customary  regulations,  commit  no 
oflEense,  and  commit  none  in  removing  them  from  place  to  place 
in  the  same  or  different  counties.  If  they  can  be  indicted  and 
punished  here  on  the  ground  that  such  goods  were  stolen  goods 
when  they  were  brought  in,  it  is  but  another  mode  of  charging 
that  the  goods  were  obtained  by  a  violation  of  the  criminal  laws 
of  another  countiy,  and  our  courts  must  necessarily  take  joiiiH 
diction  of  the  violations  of  the  criminal  laws  of  foreign  independ- 
ent governments,  and  punish  acts  as  criminal  here  solely  because 
they  are  in  violation  of  the  laws  of  such  government,  and  which, 
but  for  such  violation,  would  not  be  punishable  here.  It  seems 
dlfScult  to  distinguish  this  from  judicially  enforcing  and  carry- 
ing into  effect  the  penal  laws  of  another  government,  instead  of 
limiting  our  criminal  jurisprudence  to  the  execution  of  our  own. 
New  trial  ordered. 

Stkalcno  Goods  in  One  Statb  avd  BRnraiNO  Them  xhtd  Avotheb  Oos- 
STiTUTEif  Labobkt  IN  Lattxb,  WHEN:  See  Hemmaker  v.  8tate^  51  Am. 
Deo.  172,  and  note  citing  caaes  174.  The  principal  caae  is  cited  to  this  point 
in  CommonvjeaUh  ▼.  Holder,  9  Gray,  7»  to  sustain  the  proposition  that  each 
act  does  constitnte  Uurceny  in  Massachusetts,  Thomas,  J.,  dissenting,  and 
also  citing  the  principal  caae  to  support  the  contrary  doctrine:  Id.  11,  14^  15. 
The  principal  case  is  also  cited  to  this  point  in  CommontoeaUh  v.  WkUe^  123 
Mass.  433.  In  ComrnanweaUh  ▼.  MtMdoon^  101  Id.  6,  in  dting  the  principal 
case,  the  court  say  that  stealing  goods  on  the  high  seaa  and  faringiiv 
Into  Maaaachnaetts  doea  not  constitute  larceny. 
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[S  Oaax,  488.] 

House  ov  REFmnumTATma  ov  MABRAOHuaigri's  hjtb  Powxb  to  Bzfil 
Memewr,  and  on  such  expulsion  his  privilege  from  arrest  on  meane  pro- 
ceaa  ceaaes;  and  a  court,  in  detennining  whether  he  waa  ao  privileged, 
cannot  inquire  into  the  reasons  for  expulsion,  nor  the  question  whether 
the  member  was  duly  heard  before  being  expelled. 

Habeas  oobpub  issued  on  a  petition  representing  that  the 
prisoner  was  a  member  of  the  house  of  representatiyes,  and  as 
such  exempt  from  arrest  on  mesne  process  while  in  attendance 
on  the  general  court;  and  that  the  arrest,  by  Tirtae  of  a  writ  of 
capias  and  attachment  while  attending  such  court,  under  which 
he  is  now  held,  is  unlawful.  The  creditors,  at  whose  suit  the 
arrest  was  made,  answered,  denying  that  petitioner  was  a  mem* 
ber  of  the  house  of  repxesentatiTes.    On  the  hearing,  it 
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proYed  ihat  after  iiiTeatigation  by  a  oommittea  appomtad  therefor 
they  had  reoommended  hie  expulsion  from  the  house  on  the 
ground  of  improper  and  disgraoefol  conduct,  and  that  the  house 
thereupon,  without  giving  him  an  opportunilgr  to  be  fully  heard 
by  oounael,  expelled  him. 

B,  F,  BuUer  and  B.  Dean,  for  the  petitioner. 

J.  H.  Buckingham,  for  the  respondent. 

By  Court,  Sbaw,  C.  J.  This  case  arises  upon  the  pciTilege  of 
a  repreeentatiTe  to  be  exempted  from  arrest  on  a  mesne  prooese, 
going  to,  or  returning  from,  or  attending  the  general  court: 
Const.  Mass.,  c.  1,  sec.  8,  art.  10 

Can  this  be  inquired  into  by  habeas  eorpusf  I  think  it  can. 
It  is  a  question  of  personal  priyilege,  not  of  the  privilege  of  the 
house.  If  it  were,  it  might  be  more  questionable:  Wilhe^s  Comb^ 
19  Howell's  State  Trials,  981;  H(Mday  t.  PiU,  2  Stra.  985. 

The  question  is  whether  the  house  of  representatives  have  the 
power  to  expel  a  member.  The  only  clause  in  the  constitution 
which  can  have  a  bearing  on  this  question  is  as  follows:  "  The 
house  of  representatives  shall  be  judge  of  the  returns,  elections, 
and  qualifications  of  its  own  members,  as  pointed  out  in  the  con- 
etitution,  shall  choose  their  own  speaker,  appoint  their  own  offi- 
cers, and  settie  the  rules  and  orders  of  proceedings  in  their  own 
house.  They  shall  have  authority  to  punish  by  imprisonment 
every  person,  not  a  member,  who  shall  be  guilty  of  disrespect  to 
the  house,  by  any  disorderly  or  contemptuous  behavior  in  its 
presence;  or  who  in  the  town  where  the  general  court  is  sitting, 
and  during  the  time  of  its  sitting,  shall  threaten  harm  to  the 
body  or  estate  of  any  of  its  members  for  anything  said  or  done 
in  the  house;  or  who  shall  assault  any  of  them  therefor;  or  who 
shall  assault  or  azrest  any  witness  or  other  person  ordered  to 
attend  the  house,  in  his  way  in  going  or  returning;  or  who  shall 
rescue  any  person  arrested  by  the  order  of  the  house:''  Const. 
Mass.,  c.  1,  sec.  8,  art.  10.  The  authority  to  be  ''judge  of  the 
returns,  elections,  and  qualifications  of  its  own  members"  does 
not  limit  their  power;  they  axe  judges  in  other  respects,  in  all 
respects. 

They  "  shallsettle  the  rules  and  ordersof  proceeding.'*  It  is 
said  they  had  mAde  no  rule  on  the  subject  previously.  I  doubt 
whether  that  is  necessaiy.  They  cannot  enhu^  their  ovmpovrers 
1^  a  rule.  Why  may  tliey  not  make  a  particular  rule  when  the 
exigency  arises  ?  The  more  obvious  purpose  of  this  clause  was, 
no  doubt,  to  give  an  authority  to  make  general  rules.    But  a 
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case  may  szise  noloxeseen,  for  which  no  rule  had  been  pie* 
Tionsly  prescribed.  I  am  xather  inclined  to  think  that  flusebiiae 
giTea  the  power. 

But  if  not,  the  omission  of  an  anthorilgr  to  poniah  nieinben» 
when  that  of  punishing  persons  not  members  is  so  distinctly 
given,  may  well  have  been  made  because  their  implied  power  over 
their  own  members  was  fall  and  complete,  though  an  oipieui 
grant  of  power  was  necessaxy  in  regard  to  persona  not  members. 
The  maxim,  Eacprestio  univM  exduaio  est  aUeriuM,  does  not  apply 
except  where  the  two  cases  are  alike. 

There  is  a  marked  difference  between  the  power  of  poniahment 
and  the  power  of  expulsion.  If  not  punishment,  then  the  twelfth 
and  twenty-fourth  articles  of  the  declaration  of  rights,  as  to 
trial  by  peers  and  opportunity  to  defend,  and  the  injustice  of 
punishing  acts  not  declared  crimes  by  preceding  laws,  do  not 
apply.  The  power  to  expel  implies  the  power  to  ixj;  and  if  by 
the  constitution  they  have  the  power  to  expel,  the  power  to  t^ 
is  expressly  given  them  by  chapter  1,  section  8,  article  11.  There 
is  nothing  to  show  that  the  framers  of  the  conatitntion  intended 
to  withhold  this  power.  It  may  have  been  given  expressly  in 
other  states,  either  ex  mmjori  cauiela,  or  for  the  purpose  of  limit- 
ing it,  by  requiring  a  vote  of  more  than  a  majority. 

It  is  suggested  that  the  true  remedy  is  by  impeachment.  Bat 
that  form  of  proceeding  has  never  been  applied  to  members  of 
the  Isigislature;  and  would  be  slow,  laborious,  and  expensive,  and 
inadequate  to  the  object  sought  to  be  attained.  Impeachment 
lies  only  for  purposes  of  punishment,  by  deprivation  of  ofltoe 
and  disqualification  to  hold  office,  leaving  the  offender  still  liable 
to  indictment,  if  the  offense  be  indictable.  The  power  of  expul- 
sion is  a  necessary  and  incidental  power  to  enable  the  house  to 
perform  its  high  functions,  and  is  necessary  to  the  safety  of  the 
state.  It  is  a  power  of  protection.  A  member  may  be  physi- 
cally, mentally,  or  morally  wholly  unfit;  he  may  be  afflicted  with 
a  contagious  disease,  or  insane,  or  noii^,  violent,  and  disorderly, 
or  in  the  habit  of  using  profane,  obscene,  and  abusive  language. 
It  is  necessaxy  to  put  extreme  cases  to  test  a  principle.  If  the 
power  exists,  the  house  must  necessarily  be  the  sole  judge  of  the 
exigency  which  may  justify  and  require  its  exercise. 

As  to  the  law  and  custom  of  parliament,  the  authorities  cited 
dearly  show  that  the  jurisdiction  to  commit  and  also  to  expel 
has  long  been  recognized,  not  only  in  parliament,  but  in  the 
courts  of  law  for  the  purposes  of  protection  and  punishment. 
I  here  confine  myself  strictly  to  the  law  of  personal 
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from  axveBt.  There  has  been  mudh  debate  upon  abuee  of  power 
and  ezoess  of  daim  of  priTilege;  but  the  power  to  commit  or  ex* 
pel  istmiformly  admitted.  The  whole  eabjectof  privilege  iamooh 
diaooased  in  Thompmm*9  Case,  SHowell'a  State  Trials,  1»  and  note. 
Formerly  it  required  awrit  of  privilege  to  discharge  from  arreet; 
bat  the  practice  now  is  to  discharge  on  motion:  Holiday  y.  PHi, 
2  Stra.  986;  Orotbt^s  Oaae,  19  Howell's  State  Trials,  1150.  Bat 
to  look  at  the  more  recent  cases  upon  the  question  of  ]arisdiction» 
some  of  which  were  cited  by  the  counsel  for  fhe  prisoner.  The 
case  of  BfirdeU  t.  Jbboif  14  East,  1,  was  an  action  of  trespass  bj 
Sir  Fnncis  Burdett,  a  member  of  the  house  of  commons,  against 
the  speaker  of  the  house,  for  breaking  and  entering  his  dwelling- 
house  and  carrying  him  to  the  tower.  The  speaker  justified 
imder  the  order  of  the  house  for  the  commitment  of  the  plaintiff 
for  contempt  for  libels  published  by  him  injurious  to  the  house; 
and  it  was  held  a  good  justification.  An  elaborate  judgment 
was  given  by  Lord  Ellenborough,  fully  recognizing  the  power  of 
the  house  of  commons  to  commit  one  of  its  own  members  for 
breach  of  its  privilege  by  publishing  libels.  This  decision  was 
affirmed  on  error  in  the  exchequer  chamber:  4  Taunt.  401. 

The  next  is  the  well-known  case  of  Btockdale  v.  Hansard,  7  Oar» 
A  P.  781;  S.  0.,  9  Ad.  &  El.  1;  11  Id.  268,  297;  Case  ofSherif 
of  Middlesex,  Id.  278,  which  led  to  a  sharp  contest  between  the 
house  of  commons  and  the  king's  courts.  The  controversy  was 
ultimately  settled  in  1840  by  statute  8  Yici,  c.  9.  The  ques- 
tion was  whether  the  puUication  of  matter,  whioh  would 
otherwise  be  libelous  against  an  individual,  could  be  jus- 
tified under  an  order  of  the  house  of  commons;  and  the  courta 
of  law  held  it  no  justification.  That  was  a  civil  action.  Many 
of  the  remarks  of  the  judges  intimate  what  are  the  privileges 
of  the  house  of  commons,  Ooleridge,  J.,  said:  **  No  one  in  the 
least  degree  acquainted  with  the  constitution  of  the  country  will 
doubt  that  in  one  sense  the  house  is  alone  to  judge  of  its  own 
privileges — ^tfaat  in  the  case  of  a  recognized  privilege  the  house 
alone  can  judge  whether  it  has  been  infringed,  and  how  the 
breach  is  to  be  punished:"  StockdaleY,  Hansard,  9  Ad.  &  El.  218. 
If  the  house  of  commons  have  the  power  to  oonmiit,  it  appears  to 
me,  a  fortiori,  that  they  have  the  power  to  expel. 

But  it  is  suggested  tiiat  although  the  constitution,  chapter  6» 
article  6,  provides  that  all  the  laws  which  have  heretofore  been 
adopted,  used,  and  approved,  and  usually  practiced  on  in  the 
courts  of  law,  shall  still  remain  in  full  force,  until  altered  or  re- 
pealed by  the  lagisUture;  this  does  not  extend  to  the  laws  and 
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^nstonis  of  pwliamani.  This  concluaon  maj  parliaps  admit  at 
aome  doubt.  For  a  long  tune,  it  was  maintained  hy  ihoae  who 
&Tored  pziyilege  and  prerogatiye  that  these  were  not  inqniiaUe 
into  in  the  common-law  courts;  and  the  great  straggle  in  modem 
times  has  been  to  bring  these  pri▼il^ges  tdthin  the  oogniaanoeol 
courts  of  law,  espeoiallj  when  oocasion  arises  to  inqnize  into 
fhem  collaterally. 

But  there  is  another  oonsidezation  which  seems  to  render  it 
proper  to  look  into  the  law  and  practice  of  parliament  to  some 
extent.  I  am  strongly  inclined  to  belieTe»  as  abo^e  intimated, 
that  the  power  to  commit  and  to  expel  its  members  was  not 
giTcn  to  the  house  and  senate  respectiTely)  because  it  was  re- 
garded as  inherent,  incidental,  and  necessazy,  and  most  eodsi 
in  eyeiy  aggregate  and  deliberatiTe  body,  in  order  to  the  exer- 
cise of  its  functions,  and  because  without  it  such  body  woidd 
be  powerless  to  accomplish  the  purposes  of  its  constitation; 
«nd  therefore  any  attempt  to  express  or  define  it  would  impair 
rather  than  strengthen  it.  This  being  so,  the  pxaotioe  and 
usage  of  other  legislatiye  bodies  exercising  the  same  functions^ 
under  similar  exigencies,  and  the  reasons  and  grounds  existmg 
in  the  nature  of  things  upon  which  their  rales  and  practice  have 
been  founded,  may  serre  as  an  example,  and  as  some  guide  to 
the  adoption  of  good  rules,  when  the  exigencies  arise  under  our 
constitution. 

But  independently  of  parliamentaxy  custom  and  usagea,  our 
legislatiTe  houses  have  the  power  to  protect  themselYes  by  the 
punishment  and  expulsion  of  a  member.  It  is  uiged  that  tfaia 
court  will  inquire  whether  the  petitioner  has  been  tried.  But 
if  the  house  haye  the  jurisdiction  for  any  cause  to  expel,  and  a 
court  of  justice  finds  that  they  have  in  fact  expelled,  I  think  we 
are  bound  to  say  that  when  he  was  arrested  he  was  not  a  mem- 
ber of  the  house  of  representatiyes,  and  his  priril^ge  from  anesi 
was  at  an  end. 

Prisoner  remanded. 

Powxa  or  Lsaxfo^inyK  Body  to  Expil  Msmiia.— 'Thii  has  been  a  soI^mI 
cf  very  limited  jndidal  oondderatioii,  for  the  reseon  tbatthli  power  hee  gn* 
«rally  been  expreeely  granted  to  laoh  bodiee  at  their  creatioii.  But  from  the 
veaaoning  of  the  priadpal  oaae,  legialatiye  bodiee  have,  mdependent  of  ezptem 
grant  or  of  parliamentary  naage^  the  power  to  proteot  themaelyea  by  piiniah- 
ment  and  ezpnlaion  of  a  member:  Cooley  on  Const.  lim.,  Sth  ed.,  100.  The 
United  Statea  oonatitation  gires  to  each  honae  of  oongreea  the  power  to  expel 
•  member  on  the  ooncorrence  of  two  thirds  of  all  membera  elected:  Art.  I, 
see.  5.  Thia  olaiiae  haa  not  been  jndioially  oonstraed,  bat  in  Stoiy'k  Conai 
Iaw,  see.  88S,  the  author  asserts  that  under  aaoh  a  olanse  the  body  itMU 
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eonld  properly  detemdne  for  what  oaaaes  »n  expolnon  nd^t  be  Yoted,  end 
that  an  offense,  thoagh  not  pnnishable  by  any  etatnte,  if  Inowtefitent  iKth  a 
member's  dnty  and  trost,  might  be  a  good  oaose  thefelor.  In  ifordboO'e 
Com,  U.  S.  Sen.  Joor.,  March  22,  1796,  also  cited  in  Serg.  Const  Lair»  800, 
the  Kentaoky  legislature  chsrged  a  United  States  senator  from  that  stata 
with  perjury,  and  requested  the  United  States  senate  to  expel  him.  The 
senate  held  that  in  such  a  case  they  had  no  jurisdiction  to  expel  him  unlesa 
be  had  been  duly  oonvioted  of  such  crime,  on  an  indictment  by  a  grand  Jury. 
In  John  8mUh*s  0<ue,  the  United  States  senate,  on  the  report  of  a  committee^ 
held  that  it  had  jurisdiction  to  expel  a  member  for  oonspiracy  to  oommit 
treason^  though  an  act  not  done  in  its  presence;  that  a  prerious  judicial  oon* 
viotion  was  not  a  prerequisite  to  jtirisdio^on  by  the  senate  (commenting  on 
Marthair^  Cattf  iwpra);  and  that  in  such  a  case  the  senate  was  not  bound  b;^ 
judicial  fcrms  of  proceeding  and  rules  of  judicial  evidence:  See  U.  S.  Sen. 
Jour.,  Dec  31,  1807;  also  cited  in  Serg.  Const.  Law,  302;  S.  C.,'  1  Hall  L. 
J.  465.  The  United  States  senate,  in  another  case,  expelled  a  member  for 
high  misdemeanor,  in  attempting  to  seduce  from  his  duty  a  United  States 
Indian  agent:  Blouni's  Oa»e,  U.  S.  Sen.  Jour.,  July  8,  1797;  cited  in  Serg. 
fwBt,  Law,  301;  S.  C,  1  Hall  L.  J.  459.  By  the  constitutionB  of  all  of  the 
l/nited  States  except  Kaniwi,  Massar  j^  setts.  New  Hampshire,  New  York, 
North  Carolina,  and  Virginia,  express  power  is  granted  to  the  legislatures  ta 
axpel  members.  The  principal  case  is  authority  for  the  existence  of  the 
power  under  the  provisions  of  the  Massachusetts  constitution,  though  not 
ezprenly  granted.  In  Alabama  the  provision  of  the  constitution  simply  ta 
that  the  legislature  may  expel  members;  in  California,  Connecticut,  Dela- 
ware, Florida,  Goorgia,  Nevada,  and  New  Jersey,  that  the  concurrence  of  two 
thirds  of  all  members  is  necessary  to  expulsion;  in  all  other  states  the  prc^ 
vision  is  that  a  member  may  be  expelled  with  the  ooncurrence  of  two  thirda 
of  all  members,  but  not  a  second  time  for  the  same  offense,  nor  for  an  offensa 
known  at  the  time  of  election. 

Municipal  Corpobationb,  Right  of  Common  Council  to  Expkl  Mxm* 
BKB. — ^The  question  not  being  settled  by  judicial  decision,  in  the  absenco 
thereof  it  seems  that  the  common  councU  of  the  ordinary  municipal  corpora- 
tion has  power,  incidentally,  to  expel  members  for  cause:  1  DiUon  on  Man. 
Corp.,  3d  ed.,  sec.  242.  Where  the  common  council  had  by  its  charter  power  t<^ 
expel  a  member  for  disorderly  conduct,  it  was  held  that  receiving  bribes  for 
his  official  influence  and  votes  was  disorderly  conduct  for  which  he  might  ba 
expelled,  but  that  such  expulsion  did  not  disqualify  him  from  re-election: 
8UUe  T.  Jeney  CUyy  1  Dutch.  536. 

COBPORATIONS  AND    UNINCORPORATED    SoOIBTHS,    PoWKBS    OF    DlSFRAV* 

omsBMSNT  AND  EXPULSION  OF  MxMBKRS.->The  power  to  disfranchise  or 
expel  members  is  incident  to  every  corporation  or  society,  except  whera 
formed  primarily  or  exclusively  for  the  purpose  of  gain,  when  such  power 
cannot  be  exercised  unless  granted  by  charter:  In  re  Long  Island  B,  R.  Co,, 
10  Wend.  37;  Svcms  v.  Philadelphia  Club,  50  Pa.  St.  107;  or  where  the  cor- 
poration or  society  owns  property,  in  which  case  a  member  cannot  be  expelled 
or  deprived  of  his  interest  in  the  stock  and  general  fund  unless  such  powet 
has  been  expressly  conferred  by  charter:  Bagg^s  Catt,  11  Co.  99;  Davis  r^ 
Baskk  qf  England,  2  Bing.  393;  HopHnson  v.  Morris  o/Eheeler,  L.  R.,  5  £q., 
63  State  v.  Thtdar,  5  Day,  329;  Boehler  v.  Mechanic^  Aid  Society,  22  Mich. 
36;  Stfons  v.  Philadelphia  Cluh,  50  Pa.  St  107;  Soekty  v.  Oommanweallh,  6| 
Id.  125. 
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Obrjwwilom.— Where  the  body  U  ezpreaely  aathoriied  to  eoqpel  for 
•hie  OMUM  or  for  the  commueion  of  particular  offeoaea,  whMt  conatitntee 
eanae  or  offenae  ia  a  omtter  aolely  for  corporation  to  determine:  InderwiA  t. 
SneU^  2  Mao.  ft  0.  216;  OommonwedUh  v.  Pike  Ben^/Sdal  iSoeia^.  8  Watts 
*  8.  247;  Black  and  WhUe  StmM  Society  v.  Van  Dyke,  30  Am.  Dec  263; 
•abjeoti  however,   to  review   by  the   conrta,  where   arbitrary  actiaii   or 
matajldea  la  ahown:    Regina  v.   Oovemon  of  DariingUm  Free  Sehooif  14 
L.  J.  Q.  B.  67;  People  ▼.  ffiggku,  15  HL  110.    Where  there  ia  no  ezpnaa 
grant  of  power,  oorporationa  by  vlrtae  of  their  implied  and  inhnent  power 
nay  diafranohiae  or  expel:  1.  For  offeoaea  having  no  immediate  rehitioQ  to  a 
member'a  oorporate  dttty>  bat  of  ao  iofamoiia  a  nature  aa  to  render  him  unfit 
lortheaooietyof  honeatmen;  2.  For  offenaeaagainat  the  member'a  dn^aa  a 
«oqporator;  3.  For  offenaea  compounded  of  the  two:  Rex  v.  Riekardaomt  1 
Bnrr.  630;  People  v.  Board  qf  Tradt^  45  HL  112;  PwpU  ▼.  New  York  OomL 
Aet^n,  18  Abb.  Pr.  271 ;  People  v.  Fire  Underwriters,  7  Hon,  248;  Peopla  ▼.  Med- 
ieod  Soekty,  24  Barb.  570;  Fawcdi  v.  Charles,  13  Wend.  473;  ComniomaeaUl 
T.  St.  Pairicts  Benejldal  Society,  4  Am.  Deo.  453;  JOeeh  v.  Harris,  2  Brewit 
(Sill MhamsY.Phikiddphia Club, 60  Pa.  St.  107;  SnUthv.SmUh, 3  Deaan. 557; 
SttUer.  Oluunber <^ Commerce,  20  Wia.  63;  State  ▼.  Ktiehn,  34  Id.  229.    Tho 
ri|^t  to  remove  for  improper  oondaot^  aa  being  incident  to  a  oorporation»  ia 
well  aettled:  Smith  v.  Smith,  3  Deeaa.  557;  hot  where  the  oorporator'a  offeoae 
ia  of  aa  infamona  nature,  ao  aa  to  render  him  unfit  for  aaaooiation  with  honeat 
men,  it  haa  been  held  that  an  indictment  and  conviction  by  a  jury  waa  a  neoa»> 
vary  prerequiaite  to  ezpuluon:  Leech  v.  Harris,  2  Brewat.  671;  Commoniaeaca 
▼.  St.  Patricias  Beneficial  Society,  4  Am.  Dec.  453;  Commonweaith  v.  Ouardiame 
i^tke  Poor,  6  Serg.  ft  B.  469.    Gonrta  will  oonaider,  where  the  offenae  for 
which  a  member  la  expelled  ia  breach  of  his  duty  aa  a  corporator,  whether 
the  offuiae  amounted  to  an  injury  to  the  oorporation,  and  relief  will  be  r^ga- 
lated  accordingly:  Faweett  v.  Charles,  13  Wend.  473;  People  r,  SU  Stepkem's 
divieA,63N.Y.  103;  People  r.  New  York  Cotton  Ext^angcSBjm,  216;  Com' 
momoeaUh  v.  Philanthropic  Society,  5  Binn.  216;  Commonwealth  v.  CfuardioM 
V'tAe Poor,  6  Serg.  ft  B.  469;  ^tfjNirte  Paine,  I  Hill (N.T.),  665.    Wherethe 
offenae  oonaiBta  in  the  breach  of  a  by-law,  the  by-law  muat  be  at  leaat  reaaonahk 
initanatnre:  People y.  MecUcal Society, 2iBsah. 610;  HibemiaI^In».Oo.r^ 
Commonwealth,  93  Pa.  St.  264;  and  aee  Dawkiins  v.  Anircbus,  L.  IL,  17  Gh. 
'  Div.,  615,  applying  the  rule  to  unincorporated  aocietiee;  the  by-law  itaelf 
muat  not  be  oppoaed  to  public  policy:  People  v.  Medical  Society,  24  Barb.  570; 
People  T.  y.  T.  Benevolent  Society,  3  Huiv  361;  and  though  the  by-law  be 
▼alid,  and  the  offenae  within  it,  yet  if  not  deemed  injnrioua  to  the  corpora* 
tion,  the  expniaion  will  not  be  auatained:  Evans  v.  PhUaddjMi  Cbib,  50  Ba» 
fit.  107;  PeopU  v.  Mechanics*  AidSode^,  22 Mich.  86. 

The  qneation  of  diafranchiaement  or  expulsion  of  a  member  of  a  oorpoca- 
tloii  haa  often  been  before  the  courta,  and  the  following  oompriae  the  anbatanoe 
of  particular  inatancea  in  which  the  validity  of  the  action  of  the  oorporatum 
liaa  been  auatained  or  denied:  In  England,  defect  in  original  qualification  for 
memberahip  haa  been  held  to  oonatitute  good  cauae  for  diafranchiaement; 
JRegina  t.  Saddler's  Co.,  10  H.  L.  Caa.  404;  in  United  Statea,  the  contrary  hai 
%een  held  to  be  the  law:  FawceU  v.  Charles,  13  Wend.  473.  Deviation  from 
volaa  or  by-lawa  prior  to  memberahip  ia  no  ground  for  diefranchiaement:  Peo> 
pie  T.  Medical  Society,  32  N.  Y.  187.  Expulaion  for  non-oomplianoe  with 
minor  and  unimportant  regulationa  ia  void  if  the  offenae  produce  no  injnzyx 
Mvems  V.  PhOaddphia  Club,  50  Pa.  St.  107.  Member  of  trade  aaaociatin 
waa  property  expelled  for  fidlure  to  comply  with  the  terma  ol  hia 
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J>mpkT.  Board  qf  Trade,  45 1XLll2i  DldWuatw  t.  C^mmber  qf  Oommeree,  29 
WiiL  45;  for  obtotsiog  goods  imdor  falw  pretaoMa:  Peopte  t.  NewTcrh  Offtn. 
Am^n,  18  Abb.  Fir.  271;  forowrying  cnbmiiMai  attisMtaiid  plaoM  prohibitod 
hj  the  Maociation;  Atate  t.  Ohamber  ^  Oommeree,  47  Wii.  070;  or  whan 
vwmber  of  »  board  of  fire  onderwriten  charged  lower  mtoe  than  thoae  fixed  bf 
the  aiaociatioii,  though  not  made  a  oaoae  of  ezpnkion  by  the  l^-lawi:  PeopU 
w.  New  Tarh  Board  </ Firt  UnderwrUer9,  7  Hon,  248;  bat  it  hai  been  held 
that  each  an  anwciation  cannot  legally  expel  a  member  for  failnre  or  refnial 
to  snbmit  a  dispate  to  arbitration  where  he  hai  onoe  bronght  rait  on  it:  SiaU 
T.  Chamber  <{f  Cfommeret^  20  Wit.  63;  nor  for  refoial  to  pay  an  award,  where 
the  member  waa  entitled  to  an  appeal  to  the  whole  body,  which  waa  denied 
Um:  Saecumah  Cotton  Bxehangt  r.  SUUe^bi  Qm.  iUiSi  nor  f or  aale  of  a  aeat  in 
%  board  of  trade,  to  which  the  managera  had  dedared  the  member'a  title  in- 
valid: PeopU  y,  Neio  York  Cotton  Bxehange,  8  Hon,  216.    Bxpohion  from  a 
mt^m^  aodety  waa  held  valid  where  the  cauae  aaaigned  waa  theaelling  out  of  a 
pcaotloe,  and  then  reanming  practice  in  the  aame  neighborhood,  to  the  injury 
<d  the  yendee:  Barrow$  t.  Medical  Sodety,  12  Cnah.  402;  or  where  the  per- 
son expelled,  a  physician,  held  himaelf  ready  to  practice  aa  an  allopath  or 
homeopatb,at  the  inclination  of  the  patient:  Bx  parte  Paine,lBm(H.Y.),906i 
tat  the  expokkm  waa  not  auatained  where  made,  beoavae  of  preeentation  of 
«  diploma  which  did  not  entitle  the  party  to  membenhip  under  the  aoeiety'a 
fegnlationa:  Faweett  y.  Charke^  13  Wend.  78;  or  for  reoeiying  a  leaa  fee  than 
that  preaoribed  by  the  by-lawa:  People  y.  Medical  Society^  24  Barb.  270;  or  ad- 
▼arfcising  patent  medicine  or  inatmmenti:  People  y.  Medical  Sodeiiff  32  K.  Y. 
187*    Becoming  rarety  on  a  colored  peraon'a  bond  daring  the  war  ia  not  anoh 
«  departure  from  a  phyaician'a  duty,  aa  anoh,  that  he  may  be  expelled  from  a 
medical  aodety  therefor:  State  y.  Cfeorgia  Medical  Sodetif,  38  Qa.  608.    A 
jnember  of  a  mutual  benefit  aaaodation  may  be  expelled  for  altering  a  certifi« 
•cate  ao  aa  to  entitle  him  to  greater  aid  than  due  him:  Commomoealth  y.  Phil' 
aaikropie  Sodety,  6  Binn.  486;  or  for  failure  to  pay  duea:  Homey  y.  QeMagker, 
ei  Oa.  86;  H^lberrAaFweBfeQwtt  Co,  y.  ComsnomoMM,  03  Pa.  St.  204;  eonCro: 
People  y.  Twe  D^partmaU^  31  Mich.  458;  but  failure  to  pay  dues  after  ille- 
gal aospanaion  ia  not  cauae  for  expulaion:  People  y.  New  York  Ben^dal  8<h 
eieiy,  8  Hun,  861;  nor  where  a  member  haa  bean  fined  for  an  offenae  can  he  be 
axpeUed  for  the  aame  cauae:  Id.    Feigning  ajftkneaa  to  obtainaid  ia  good  canae 
forexpukion:  Sodeiy /or  VieUalion  4^ 8iek  r.  CommomoeoAA,  52  Fa.  St  125. 
Where  the  by-lawa  make  it  a  cauae,  expulsion  for  enliating  aa  a  aoldier  for  aotiya 
aervice  will  be  l^gal:  Franklin  Ben^/Sdal  Amfn  y.  CommonweaUh^  10  Id.  357. 
A  truatee  may  be  expelled  for  chaiging  a  corporation  with  money  which  he  haa 
nayer  paid:  Commoitioeaft^  y.  Quardiane  i/  the  Poor^  6  Serg.  k  B.  460.    A 
member  of  the  faculty  of  an  educational  inatitution  may  be  expelled  for  neg- 
lect of  duty:  MwrdoeVe  Caee^  7  Fick.  303;  but  not  for  aettled  difference  aa 
to  mode  of  inatruction:  Id.    A  truatee  may  be  expelled  for  diueapect  to  hia 
aMontiitna,  or  for  failure  to  perform  hii  official  dutiea:  F^Uler  y.  Pkm^flM 
Aoademy  School,  6  Conn.  582.    Where  the  charter  of  a  religioua  corporation 
makea  no  proyinon  therefor,  it  cannot  expel  for  moral  delinquenoy:  People 
y.  St,  Stepken^e  Church,  53  N.  Y.  103.    A  purely  aecular  body  cannot  expel  a 
member  for  refoaal  to  take  a  aacrament  according  to  the  form  of  a  reUgioua 
«eat:  People  y.  SL  F^raneUeue  Ben^/Mal  Sodeiy,  24How.  Fr.  216.    It  haa  been 
lield  that  an  offimae  of  one  member  against  another  is  not  cauae  for  expulsion, 
na  the  caae  of  one  member  yilifying  another:  Commonwealth  y.  St.  Patricide 
Ben^teUU  Soeietiy,  4  Am.  Dec.  453;  or  of  one  of  the  membera  atriUng  another: 
Wwane  y .  PhUadelpkia  CM,  60  Fa.  St.  107;  butthia  queationia  not  aettled.  tha 
latter  of  the  abofe  caam  being  decided  by  a  divided  conrtb 
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CTiiliiaorjwiiiiCiiiif  SocMoi,  A  6imt  distinotion  ii 
pow«r  of  oorxwxmtioiia  ftnd  tlut  of  noo-inoorpoimted  aoowliaB  to  «Kpel 
Imh.  Whara  m  oofpoiation  ttspeli  a  nember,  whether  1^  Tirtne  of 
power  under  ito  eherter,  in  pnnnanoe  of  ite  by-Uwe^  or  throogh  the  inhenot 
power  ettebhing  to  it,  tiie  ooiirta  will,  et  the  inetMMM  of  the  eopeDed  mi 
ber,  SnTeetigate  the  action  of  the  oorporatioD;  detennine  whether  it  aeted  in 
aoooidanoe  with  ite  power;  whether  the  by-lawe  were  legal  and  roeeonahli  g 
whether  the  ezpnleioa  wae  fidr  and  Joet;  and  whether  the  caaae  of  eKpoUon 
waa  eaoh  ae  would  piodnoe  an  injury  to  the  corporation.  But  in  the  caee  ef 
ezpoUon  by  an  aninooiporated  eocie^,  conrta  will  not  intoifere  with  tiie  d»> 
eiiion  of  memben  of  the  eoeiety  where  they  profees  to  not  under  their  nile% 
nnlcM  it  can  be  ehown  either  that  the  ralee  are  contrary  to  natnnl  jneHoay 
or  that  what  hai  been  done  ie  contrary  to  the  ralee,  or  that  there  haa  be«k 
wnaia  JUt»,  or  malice,  in  arriTing  at  the  decision:  Dnmline  t.  ^nfrodnt,  H  R., 
17 Gh.  DiT.,615; Bcphnuony.  MarquuqfBxtter,  L. B., 6Eq., 63; Lahomdkam 
y.  JEM  <tf  Whtumdife,  L.  R.,  13 Oh.  Div.,  348;  fPAtey.  BtowmU,  21>aly, 329. 
In  Illinoie  and  Maryland,  howerer,  it  hai  been  held  that  corporations*  ae  ie> 
guds  their  powers  of  oEpalsion,  stand  on  the  same  footing  as  nnincorpoxatod 
societies,  end  are  left  to  enforce  their  rales  and  by-laws  sobjeet  to  the  limits* 
tion  ae  aboTc  stated  for  nnincoiporated  sodeties:  People  y.  Board  ^f  TradOf 
SO  HI.  134,  oyerraling  PeopU  r.  Board  qf  Trade,  45  Id.  112;  Anaeoeia  Trike 
^  Bed  Men  y.  MuThach,  13  Md.  01.  The  lUinois  law,  howeyer,  is  not  net- 
tled: SeeJ^ocBtory.  Boaard qf  Trade,  9:^IVL.  147;  SiiHrgeey.  Boardqf  Trade, 
S6  Id.  441.  Unincorporated  societies  may  make  each  roles  as  they  please  in 
regard  to  expalsion:  Itmee  y.  TTytte,  1  Osr.  k  Kir.  257;  BUaaei  y.  i>ansel,  10 
Hare,  493;  and  members  are  boand  by  them  when  not  in  conflict  with  the 
general  municipal  Uw:  WhUe  y.  Braumell,  2  Daly,  320;  S.  C,  3  Abb.  Pr.,  K. 
8.,  318;  4  Id.  182;  StaU  y.  WiUiame,  75  K.  C.  134;  whether  they  are  reaeon- 
aUe  or  not:  JBloae  y.  A\fordy  1  City  H.  Rec  123.  A  ceremony  of  expolskt^ 
which  inyolyes  a  battery  on  the  member  is  contrary  to  express  law,  and  «m» 
the  refusal  of  the  member  to  submit,  it  constitates  an  uxdawful  act  if  en- 
forced, and  renders  the  person  committing  the  battery  personally  liable: 
State  y.  WilUanu,  75  N.  G.  134.  Where  the  rules  so  proyide,  an  ezpulaioBii 
yalid  where  the  cause  is  default  in  the  performance  of  contracts:  Whiie  y. 
BrowneUf  2  Daly,  320;  insolvency  of  the  member:  Moxtffe  Appeal,  9  Wesk. 
Kotes  Gas.  441;  moral  delinquency:  People  y.  St,  Stephen's  Churek,  53  K. 
Y.  103;  the  uae  of  menacing  language  to  another  member:  /fines  y.  Wylie,  \ 
Car.  k  Kir.  257;  slander  of  the  society  and  its  members:  People  y.  Method 
ice*  Aid  Society,  22  Mich.  86;  or  the  publication  of  a  libelous  pamphlet  on  an- 
other member  of  the  club:  Dawhine  v.  Anlrobue,  L.  R.,  17  Gh.  Diy.,  615b 
Jessel,  J.,  in  this  last  case  said  that  if  the  dub  had  been  incorporated,  this 
would  not  have  been  good  cause,  but  James,  J.,  thought  conlriflk 

Manner  of  Exereiemg  Power. — Where  a  rule  or  method  of  expulsion  is 
provided,  it  must  be  strictly  followed,  or  the  expulsion  will  be  void:  PMer  y. 
Keane,  L.  R.,  11  Ch.  Div.,  353;  Labouehere  v.  Earl  qf  WhamcUffe,  13  Id.  346; 
CommonweaUk  y.  QuardianB  qfthe  Poor,  6  Serg.  &  B.  469;  OommomoeaUk  y. 
Pihe  Ben^fidal  Society,  8  Watte  &  S.  247;  Washington  Ben^/Mal  Society  y. 
Bacher,  20  Fk.  St.  425;  Society  for  Viaitation  qfSici  y.  Commomoealtk,  62  Id. 
25.  Where  no  method  is  provided  by  charter  or  constitution,  by-laws  for  thai 
purpose  may  be  adopted:  State  v.  Tm&teea  Vincennee  Umvenity,  5  Ind.  77; 
People  V.  American  Inatitute,  44  How.  Pr.  468;  Commomoealth  y.  Cfemum 
Society,  15  Pa.  St.  251.  The  courte  construe  the  true  meaning  of  by-lawst 
People  V.  New  York  Com.  A$8*n,  18  Abb.  Pr.  271;  HunkOn  Ben^Sdal  So- 
rietyY.  OommonwealtK  10 Pa. St.  357;  State y.  Ohamber qfOommerve^TOWiL, 
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68;  Diehenmrn  y.  Ckamotr  tf  Cmnmerct^  29  Id.  46;  md  dtftermiiM  whathar 
speoiflo  aeli  oome  within  thsir  meaning  aa  cansae  for  diafraaoliiaaiBaiit:  Stelt 
T.  0eoryto  JMiool  Bodkty^  88  G*.  608.  Tha  powar  of  dirfrwichiaaoMnt  ia 
originally  in  (ha  whola  body:  IT^fter  ▼.  Emmmermmi^  22  Md.  186.  Soma  aaaaa 
hold  that  tha  powar  may  be  delegated  to  a  oommittae  or  aalect  body:  JJntaqf 
▼.  aaOagAer.  61  Chk  86;  Pmi^  v.  Bward  q/*  Tradt^  45  BL  112;  People  ▼. 
.^ir8i>«pariiii<ii<,  81  Hioh.  458;  FwpU  y.  i\ret0  Twh  Oim,  Au'n,  18  Abb.  Pr. 
271;  Whitt  ▼.  .RrovneB,  2  Daly,  829;  CTraen  y.  Afrioim  M.  S.  SoeiHy,  1  Serg. 
h  B.  254;  while  other  oaaea  dadlare  that  the  power  oannot  be  repoaed  in  aaoh 
aaleot  body  nnleia  ao  proyided  by  ohartar  or  oonatitation:  SiaU  y.  OAomfter  <^ 
CMMnerae,  20  Wia.  68;  BUUe  y.  Chamber  t^  Commerce^  47  Id.  670;  Hibeniia 
JWv  JBnghe  Co.  y.  OomMonioaa^  93  Pa.  St.  264.  Where  no  expreaa  method  ia 
proyided  for  axpnlaian,  a  member  oannot  be  depriyed  of  hia  firaachiae  without 
notioa  and  a  ohanoe  to  be  heard:  Piaherr,  Ktant^  L.  B.,  11  Ch.  Diy.,  858} 
Waehtd  y.  Noah  Widow?  and  0.  B.  Socieiif,  84  N.  T.  25;  CommanweaUh  v. 
Pemmffwmia  Ben^/lekd  SodOy^  2  Serg.  &  B.  141;  Commonweakh  y.  (hrmam 
Bodeiif,  15  Pa.  St.  251;  DUigaU  I%re  Engine  Co.  y.  CommonweaUh,  75  Id. 
291.  An  ezpraaa  grant  of  power  to  eaqpel  does  not  obyiata  the  neoeaeity  of 
sotioe,  and  an  opporUmity  to  the  member  to  be  heard:  DfXac^  y.  Ntiue 
MwerNap.  Co,,  I  Hawka,  278;  S.  C,  9  Am.  Dee.  636.  By-lawa  aathorizing 
azpoliion  without  notice  are  yoid:  People  y.  Pvre  Department,  31  Mich.  458. 
Mere  poattng  in  the  corporate  premiaea  is  not  a  sufficient  notice:  Sihle^  y. 
Carteret  CM,  40  K.  J.  L.  295.  Senrice  of  notice  ia  not  excused  by  change 
of  residence:  Waehtelr.  Noah  Widaw$*and  O.  B.  Society,  84  N.  T.  28;  Harm* 
etead  y.  WaeMngton  fire  Co.,  8  Phila.  331.  The  notioe  must  be  a  personal 
one:  WadOel  y.  Noah  Widow*  and  0,  B.  Society,  84  N.  Y.  28;  and  must 
oontain  a  statement  of  the  chargea  against  the  member:  Murdochs  Case,  7 
Pick.  808;  Murdoek  y.  PhXUipe  Academy,  12  Id.  244.  Appearance  without 
notloa  diapanaea  with  the  necessity  therefor:  ComnumweaUh  y.  Penneylvama 
Bea^fieM  Sodeiy,  2  Serg.  ft  B.  141;  and  an  admission  of  tha  charge  ia  a  plea 
of  guilty,  upon  which  the  member  is  not  eutitled  to  a  hearing:  Moxey*$  Ap* 
peal,  9  Week.  Notea  Gas.  441.  '*  HeariDg  "  means  a  right  to  counsel,  and  a 
ohanoa  to  question  eyidence:  Murdoch  y.  PhiUipe  Academy,  12  Pick.  244. 
Bzpulakm  on  purely  ex  parte  eyidence  will  be  set  aaxde:  JUAer  y.  Keane,  L. 
B.,  11  Ch.  Diy.,  853;  Labouehere  y.  Earl  of  Whamdifft,  L.  B.,  13  Ch.  Diy., 
846;  Sleeper  y.  Fraaddyn  Lyceum,  7  B.  I.  523.  The  trial  most  be  fair  and  open: 
SUxte  y.  Adaene,  44  Mo.  570;  and  the  trjring  body  unprejudiced:  Smith  y.  NeU 
mn,  18  Vt.  511. 

To  justify  oourta  to  interfere  in  the  matter  of  expulsion,  a  clear  case  of 
injustice  must  be  shown:  People  y.  St,  Oeorge^e  Society,  28  Mich.  261.  In- 
junctions will  be  allowed  in  proper  cases  to  restrain  unlawful  expulsion  for 
alleged  yiolation  of  rulea:  Olery  v.  Brown,  51  How.  Pr.  92;  Leech  y.  Haarrie,  2 
Brewst.  671;  but  see,  contra,  Oregg  y.  MaeaachuBetts  Medical  Society,  111 
Mass.  185;  Sturgee  y.  Board  of  Trade,  86  HI.  441;  Fisher  y.  Board  ^f  Trade, 
80  Id.  85;  BaaUr  y.  i^oanl  of  Trade,  83  Id.  147.  Where  a  member  has  been 
illegally  expelled,  mandamus  is  the  proper  remedy  to  restore  him  to  bis  fran- 
ohise:  Evans  y,  Philadelphia  Club,  50  Pa.  St.  107;  People  v.  Beneficial  Soci- 
ety, 24  How.  Pr.  216;  StaU  y,  Lipa,  28  Ohio  St.  665;  People  v.  Board  oj 
Trade,  45  111.  112;  siley  y.  CartenA  Club,  40  K.  J.  L.  295;  Delacy  y.  ^etwe 
Mie.  Nav,  Co.,  9  Am.  Deo.  636;  see,  contra.  Cook  r.  College  qf  Physieians,  9 
Bush,  542.  Mandamus  will  be  refused  where  relief  may  be  had  by  other 
■Mans:  Harrison  y.  Simonds,  44  Conn.  318;  Black  and  White  Smiths?  Society 
T.  Vandyke,  30  Am.  Deo.  263.  and  note  266. 
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Tem  rannaPAL  oaii  »  oitid  in  P^oph  t.  HqH  90  K.  Y.  lSfi»  to  t^ 
poist  that  pow«r  in  a  ehartar  to  a  oorpofmthm  to  judge  of  the  qwalifiratfaM 
0f  iti  own  BMHiMn  dots  not  out  tho  oourti  of  jmiidiotion  to  origlMBto  wtk 
laqiairf  as  to  the  right  to  offioo  in  tlie  gorvming  bowd  of  moli 
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tsoBAx.fm.] 

BoHMUov  »  Puma  Faod  EriDBirGi  of  Txtli  to  Kovb  nndo  p^mklo  to 
petton  named,  or  bearer,  in  an  action  by  a  perwn  who  it  not  the  p^fio 
named,  bat  ie  the  general  agent  of  the  payee  who  la  aQaged  in  Um  aa^ 
■wer  to  be  the  owner  of  the  noto. 

Beabse  of  Kotb  Patabu  to  Patu  Kamsd  ok  R»Aiint,  who  takes  it  be- 
fore matority,  holds  it  free  from  any  eqaities  or  set  off  tha  makor  ma^ 
hare  against  the  payee  named. 

Aonov  by  plaintiff,  as  bearer  of  a  note  made  by  the  defendant 
to  the  Cheshire  Iron  Works  or  bearer.  Defendant  denied  the 
plaintiff  was  the  owner  or  bearer  of  the  note,  and  also  filed  a 
declaration  in  set-off  on  a  note  by  the  Gheshire  Iron  Wodos  to 
defendant.    The  farther  facts  appear  in  the  opinion. 

J.  D.  06U,  for  the  plaintiff. 

J.  0.  Woloati^  for  the  defendant. 

By  Oonrt,  Sbaw,  0.  J.  The  plaintiff  brings  his  aetioii  as 
bearer  of  a  note  made  by  the  defendant  to  the  Gheshire  Iron 
Works  or  bearer.  He  therefore  claims  as  the  holder  of  a  nego- 
tiable promissory  note,  payable  on  time,  and  not  dishonored; 
and  if  he  establishes  this  title  1^  proof,  he  is  entitled  to  the 
same  privileges  and  immunities  as  an  indorsee  having  talcsn  a 
note  1^  indorsement  in  the  oonrse  of  business  before  it  has 
become  due.  He  is  not  subject  to  any  equities  as  between  the 
promisor  and  the  original  payee,  nor  to  the  set-off  of  any  debt, 
legal  or  equitable,  which  the  promisor  may  afterwards  acquire: 
WheOer  y.  OuQd,  20  Pick.  646.  By  giving  a  note  payable  to 
bearer  at  a  future  day,  which  is  strictly  a  negotiable  noto,  the 
defendant  agreed  to  pay  the  amount  to  any  person,  to  whom  it 
should  be  transferred,  before  the  day  of  payment,  without 
elaiming  to  set  off  any  demand,  which  he  then  had  or  might 
have  against  the  promisee.  It  is  in  this  respect  like  mercantils 
notes  (in  use,  we  believe,  in  some  of  the  states  where  the  law 
allows  8et-o£GB  and  other  equitable  defenses,  even  against  in* 
dorsees  of  promissory  notes),  payable  '*  without  defalcation'' 
therein  meaning  by  force  of  the  contract  itself  to  bind  tihe 
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wuJdk  to  paj  the  amount  absolutely  to  the  xegnlar  holder,  and 
tenonnoing  any  benefit  of  aet-ofF  or  other  eqnitable  defense 
against  the  payee. 

Then  the  qnestion  is  as  to  the  proof.  Where  a  plaintiS 
brings  the  note  deohied  upon  in  his  hand,  and  olbrs  it  in  eri* 
denoe,  this  is  not  only  endenoe  that  he  is  the  bearer,  bat  also 
zaisese  presumption  of  fact  that  he  is  the  owner;  and  this  nill 
•tand  a  proof  of  title  until  other  evidence  is  prodnoed  to  con- 
trol it.  Ordinarily  snoh  bearer,  relying  on  the  general  presomp- 
tion,  has  no  means  of  proving  the  transfer  of  the  note  to  him- 
oelf.  The  defendant  contends  that  as  the  phuntiff  was  the 
general  agent  of  the  corporation  to  whom  the  note  was  payable, 
and  as  soch  had  the  custody  of  all  their  notes,  his  possession 
nay  haye  been  the  possession  of  the  corporation.  Bntwe  think 
this  fact  alone  is  not  sufficient  to  rebut  the  general  presumption. 

The  demand  relied  on  1^  the  defendant  is  a  note  signed  by 
the  Oheshire  Iron  Works,  payees  of  the  note  in  suit,  and  pay- 
able to  order;  still  it  was  not  negotiable,  because  payable  in  part 
in  goods.  A  negotiable  note  must  be  payable  in  money.  But 
though  the  defendant  could  not  sue  on  this  note  in  his  own 
aame,  yet  we  believe  by  the  revised  statutes,  chapter  96,  section 
8,  as  the  assignee  of  a  chose  in  action,  the  holder  of  such  note 
might  use  it  as  a  set-off,  in  a  proper  case,  as  against  a  suit  brought 
fey  the  debtor,  in  the  same  manner  as  if  it  were  a  legal  debt. 
But  it  is  unnecessary  further  to  remark  on  the  validily  of  the 
•et-off;  the  ground  of  our  decision  is,  that  the  plaintiff  held  the 
note  in  suit  under  such  a  title,  that  no  demand  of  the  defendant, 
legal  or  equitable,  against  the  Oheshire  Iron  Works,  could  avail 
him  as  a  set-ofll 

Judgment  for  the  plaintiff. 

Poameioar  n  Puma  Fion  Bfu>SiicB  of  Tmc  to  Noes  Patablb  «e 
BiABias  See  Morgtm  v.  Tarhonmght  S8  Am.  Dm.  66^^  note;  Edd^  t.  Bamd, 

S8U.7e7|  YFM^ord  T.  AoTfaayer,  39 Id.  640,  aad  QMM  in  note  eS7|  IToy 
V.  Adkarcbon,  ante,  p.  TdO.  TIm  principal  omm  ii  dted  to  tfali  po^t  ia  Ai^ 
4mmT.  Lpom,  II  Allmk,  dOOi  Ho$otmiby.Bemeh,in^iMm.  480^  InStmkkw. 
Mmo.(kmtti^llWaXLUt^m^MMroadO(mtpmi^Y.Naaom^ 
SS^  the  eoorl.  In  improving  the  prinoipal  cam,  uaj  that  if  plaintiff,  in  an  ac- 
tion on  aaoh  a  note,  prote  the  signataree  and  introdnoe  the  note,  it  goee  te 
the  farj  dothed  with  the  preanmption  that  he  ie  a  holder  for  value,  and  took 
It  wtthoat  notioe  of  any  exiating  eqoitiea  affecting  it. 
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Dbd^  right  of  grantor  to  reodl^  24S. 

to  take  effect  at  grantor'a  deathy  9IS. 
Dnmnnoir  of  "  lode  or  veiny"  lOS. 

of«apedaloaaea,''7a 

Bmplotkb,  Uabilitj  for  act  of  oontraelor,  70S» 

BqiiTirr,  aooonnti  jnriadlotion  of,  when  chaigaa  avaall  oi  «M  M% 

quieting  title,  bill  for,  by  adminiatrator«  Mfiw 

quieting  title,  bill  for,  when  enatalnablis  SML 
Bnonroi  of  deoeaeed  wltneH,  082. 

of  foreign  judgment,  nnder  genend  inaoi  6i2, 

of  promiae  to  nuurry,  088. 
BzBOOTXoir,  exemption  of  artiblea  neoenacj  to  auppuit  liii^  ITT* 

exemption  of  toola  neoetMiy  for  nioal  ooonpathw,  ITS. 

iiregnlaritiea  in,  361. 

minedtal  of,  in  aherilF'a  deed,  86L 

aheriff 'a  retom,  title  not  depandflnton,  38L 

VoiBaaLOBUBB,  note  or  other  eridanoa  of  debt  oa|^  to  te  pntalit 

OABirxBRn,  notioe  of  aaalgnmenti  408. 

HoMianAiS  on  landa  held  1^  ooi^ananti^  UB8>UBL 
nae  aT»d  ooonpation  are  eiaentia],  488^ 

IxwAXtf  promiae  of  marriage  1^,  884. 

nitifloatiop  by,  of  promiae  of  marriage^  684. 
ImBTt  agreement  to  inoreaae  in  oaae  of  doCyilti  488L 

agreement  to  pay  higher  xmte  after  matniitjf » 488^  488L 

oompntation  of,  from  date  of  the  note^  480. 

JummiiT,  attorney,  nnanthoriaed  appeaxanoa  €(  4301 
evidenoe  of,  nnder  the  general  imna,  688» 
of  airter  atate,  when  void  for  want  of  Juiadiolioat  ^Bh 

Juvr  T^OAXi,  amending  the  Tordiot,  248. 
▼erdiot  depending  on  ohanoe,  80l 


LionLATirBi,  power  of ,  to  determine  oanaaa  lor  aaqpoUoA  «f  1 

power  of,  to  expel  membera,  772. 

power  of,  to  ponlah  membera,  772. 
JjEJS  for  work  and  labor  on  ehatteli,  414. 

waiver  of,  by  olaim  to  retain  property  on  grooadadtatlaelfcwiMl^dH 

waiver  of,  by  general  refoaal  to  deliver  property,  418^  414* 
Ijqvobs,  atatatea  prohibiting  aale  of,  400. 

liABBXAGE,  abatement  of  action  for  breach  of  promlaaot  MIL 
action  for  breach  of  promiae  of,  632-648. 
damagea  in  action  for  breach  of  promiae  o^  646-4M8L 
def enae  to  action  for  breach  of  promise  of,  648. 
def enae  to  action  for  breach  of  promiae  of,  oflbr  to  nanj,  944k 
intemperate  habita  of  platntiif  aa  defenae  to  aotlon  for 

180,644. 
pleading!  in  action  for  breach  of  promise,  642. 
promiae  of,  acceptance  moat  be  shown,  638. 
promiM  of,  admissions  ezaoted  by  threats,  688. 
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l£AmBXAOi»  promlte  of,  agalnit  pablie  poU^,  888L 

promiM  of,  baaed  on  Immond  oooddaratknii  6ML 

promiae  of,  bnaob,  aridenoe  of,  540. 

promlaa  of,  by  Infant,  S34 

pEomiaa  of,  by  penon  already  maniad,  098L 

promiaa  of,  by  what  law  govamad,  538. 

promiae  ol,  conatraotion  and  affeot  of,  6S7. 

pnmuae  of,  demand  for  perf ormanoa  of,  54L 

promiae  of,  oTidenca  of,  688. 

promiaa  of,  eyidence  oonobontory  ol,  040. 

promiaa  of,  avidanoe  to  rabat  implioaticn  ^  MOl 

pramiae  ol,  indnoad  by  fraud,  086. 

promiae  of,  made  nnder  dnreaa,  086. 

promiaa  of,  oflbr  to  perform,  whan  annaoanaiXy  6IL 

promiae  of,  atatate  of  franda,  088. 

p!xnniaa  of,  aaffioianoy  of,  087. 

pramiae  of,  time  for  performaoa  ot^  087»  Oil. 

aadnodon,  avidanca  of,  in  aotion  fot  bnaoii  of  ptoniaii  M0b 

want  of  ohaatity,  aa  a  dafanae  to  aotion  for  btmohaf  pnnlnto 
043. 
MaxRXiD  WoKAV,  mortgage  by,  whan  rold,  614. 
ILURSB,  liability  ol^  for  aota  of  aarrant  or  agenty  810. 

liability  of,  for  aeta  of  aarvaat  or  agant  who  mlH^qjiialMadi 
815. 
MmB,  at  oommon  law,  balonfed  to  aoTanign,  168L 

bdong  to  owner  of  the  freehold,  100, 108. 

eoPTeyanoe  of,  ahoold  be  by  deed,  101, 107. 

enatoma  of  minora,  02,  (^  108. 

ooatoma  of  minora,  aridenoe  of,  08. 

eoatoma  of  minora,  TaUdity  ol^  104. 

definition  of  «  ▼ein,"  '* lode,"  and  ''apii,*  101. 

eatoppel  againat  elaiming,  106. 

hydiaalio  prooeaa  deacribed,  08»  80. 

hydranlio  prooeaa,  enjoining,  08,  100» 

in  the  United  Statea,  title  to,  108. 

law  goyerning,  hiatory  of,  02. 

law  gOTaming  property  in,  prior  to  I8669  88* 

location  oroaiwiae  of  lode,  100. 

location  of  rein  or  lode  mnat  be  after  Iti  diaoof«j»  llOl 

on  private  property,  03. 

on  pnblio  lands,  priority  given  miner  orer  agrloaltnriat*  94-ML 

on  pnblio  landa,  priority  given  miner  over  owner  of  town  Mib  M^' 

on  pablio  landa,  atatntea  anthoridng  holding  and  aalai  07« 

ownenfiip  may  be  in  peraon  other  than  the  owner  of  thaaollt  UL 

patent  for  agrionltnral  land,  whether  paaaea  title,  108. 

preeoriptive  title,  102. 

poeeeaaory  rights,  105. 

pnblio  luida,  alien'a  righti  on,  107. 

right  to  follow  dip  of  vein  or  lode,  108. 

right  to  mine,  whether  a  oorporeal  or  Inocrponal 

*«  royal  "defined,  102. 
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Ifivn^  nilB%  tdogHkm  of,  fKL 

•abtemmeaii  loostion,  110. 

snbternttiflMi  work  by  wrong-doer  on  dip  of  lod^  100. 

tftUingB,  right  to  appropriato  ground  for  dnn^  of,  1O0L 

tenant  for  life  or  yean,  ri^t  of,  to  work,  101. 
MumoxPAL  CoBPO&ATiOH,  diaw-bridge,  liability  lor  nanCe  nomfitinn,  SSL 

power  to  expel  memben  of  eofmmon  ooonoil,  773. 

■chool-hooee,  liability  for  naaefe  oQndition«  861. 

■traeti,  liability  fbr  non-repair,  8fiO-<866. 

■treeti,  liability  of  property  owner  for  non-repeir«  S56-457* 

KnooTiABLi  IirsTBiTMXiiT,  pajee,  parol  eridenoe  to  thow,  61L 
NuiSAKOK,  hydranlio  mining,  08-100. 

OmcKBfl,  bond  of,  feihire  to  formally  apptove^  M8. 
bond  of  ofiloer  cfe/octo,  868. 
bond  of,  enrety  is  eetopped  by*  800. 

FATiiiT,  amending  or  oorreotmg;  S87« 

▼acating,  957. 
TBXBCtfAL  AMD  AoBUT,  epooial  agnt,  powMS  «l»  427. 

Salb,  aooeptanoe  of  goodi,  what  ii,  000. 

SoonmBB,  UNXHOOBPOftaTBii^  ezpolsion  of  memben,  oonrta  wiU  not  nvlews 
776. 

ezpnleion  of  memben,  heering  to  which  they  are  entitled,  777. 

ezpaliion  of  memben,  mamdaiimu  to  restore,  777. 

ezpolsion  of  members,  may  make  mles  r^gerding,  770. 

expnlsion  of  members,  notloe  of  heering,  777. 

ezpolsion  of  members,  when  Toid,  770, 
BrmoiAL  Casks,  defined,  78. 
Btbixts,  liability  of  eity  for  non-repair,  851-060. 

liability  of  property  owner  for  non-repeir  of  roads,  855-467. 

TdWMSUirs,  liability  o^  for  non-repeIr  of  roads»  SOO'OOO. 
Tbust,  perdl  evidence  of,  42. 
resulting,  424. 

YnsKLB,  cargo,  master's  power  to  sell,  040. 
master's  powen  tm  agent  of  ownen,  042: 
master's  power  to  hypothecate  ship,  freight,  and  eargo^  041. 
master's  power  to  bind  ownen  for  repain  and  supplies,  048. 
master's  power  to  sell  cargo,  040. 
master's  power  to  sell  ship,  040-048. 
sale  by  master,  advice  of  disinterested  persons  onght  first  to  be  soaghl^ 

040. 
sale  by  master,  ownen  ought  to  be  consolted,  088. 
sale  l^  master,  what  most  be  shown  to  sustain,  038, 

Waivkb  of  lien  by  refosal  to  dciirer  ptvpetty  or  by  olafmhig  titk  thsrolOb 

413, 414. 
Watok,  right  of  fint  approprlator,  92,  08. 

right  to  divert,  110. 
Wsmva.  altsratioa  of,  is  qnestlon  for  the  Jniy,  266^  266^ 


INDEX 


ABANDONMENT. 
See  l2fsirx4NOE»  4. 


AOOOUNT. 

L  BqiiTirr  will  hov  Take  Cooim^Ncn  of  Aooowkt  unlets  H  b  lo  eompkai, 
eto.»  that  it  oumot  be  amnged  in  %  oonrt  of  Uw.  iVMiq»  t.  JfifcMI^ 
258. 

2,  On  vor  Aotual  Pastt  to  SsnLiMDrf  nr  Pbobati  Ckmsr  may  totally 

diiregard  mioh  wttlement,  though  it  ii  a  final  Mttlemeot,  and  file  bill  in 

dianoery  to  oompd  adminiatrator  or  ezeoator  to  aoconnt.    Clark  t. 

i*erf|r,  82L 

See  EnDuraB,  18. 

ACTIONS. 
dm  Onnrras  Juduoal  Salbs,  5;  Rspupmr;  Tehtams  TnoriB. 


"ACT  OP  GOD." 
Sao  CoMJiOK  Cabrtbibs  22. 

ADMISSIONa 
Sea  BviDSNOBt  lOi 

AGENCY. 

L  FnaoH  worn  Whom  Anothxb  AasirnxB  to  Aot  as  Aoksit  wiTROtn 
AuTBOBiTT  ia  not  bound  by  the  latter'a  aota,  unleaa,  on  full  knowledge, 
be  af  terwarda  reoognixes  and  adopts  them.    WkUe  t.  Davkbon,  699. 

SL  Onb  Who  Pxbmits  Anothxb  to  Hold  HnfULv  our  to  World  as  Aobmt 
Adopts  Lattbb's  Acts,  and  will  be  bound  to  a  person  who  givea  credit 
to  him  in  the  capacity  of  agent.     Puraley  y.  Morrison,  424. 

t.  Agxzit's  Aot  must  bb  Shown  to  havb  bbbn  Donb  within  Scopb  of 
AoBNOTy  where  a  principal  is  sought  to  be  charged  for  the  aot  of  a  special 
and  not  a  general  agent.     Id. 

4,  Whbbb  Pbinoipal  Dibectts  hls  Agent  to  Gst  Team  of  Hobsbs  belonging 
to  another,  intending  that  the  agent  shall  get  them  with  the  owner's  con- 
sent, but  the  agent  misapprehending  the  instruction  takes  the  horses  with* 
out  leave,  and  in  using  them  kills  one  of  them,  the  principal  will  be  liaUa 

lor  the  value  of  the  horse.    Moir  v.  Ilopkinif  312. 
Am.  Dbo.  Vol..  iiXm-40  T8S 
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ft.   AOXHT  18  OmLTT  OF  MUFSAAAHGB  IS  NlOUaSZTTLT  DaUHOVB  Wi 

ma  Adicittbd  to  water-pipM  in  %  room  in  %  hoase  owned  by  his  principil, 
bat  whiofa  is  under  his  general  management,  without  first  examining  th» 
oondition  of  snoh  pipes,  by  reason  of  which  injury  results,  and  he  is  liable 
to  the  tenant  of  the  shop  below  for  damage  therefrom;  and  the  fact  thai 
the  room  in  which  the  pipes  are  is  let  to  a.  tenant  at  that  time  does  not 
release  him  from  liability.    BeU  r,  JoBueifn^  741. 

%,  'PasxcirAL  18  LiABLi  los  TosTB  OF  HIS  Agent,  done  in  the  ooorse  of  his 
employment  without  a  willful  departure  from  sooh  employmcnti  alHiongb 
iooh  torts  are  committed  without  the  knowledge  or  appcoval  «f  fhe 
eipal.    ifoir  ▼.  ffopbhu^  812. 

%  Bmlabaxioiib  of  Aoxht  whuji  nr  TRAJKBAonov  or  Banawm 

Booan  of  his  agency  are  as  binding  on  his  prino^al  aa  if  made  by  him. 
Bmmham  y.  EIUb^  625. 

8.  DBQLABATIOira  OV  AoUfT  WhIOB   BsIATB  to   Pm,  OE  ABM  Mxu  B»- 

ORAL  of  what  haa  been  done*  are  not  admissible  against  hia  ptliw^paU 
although  his  agency  existed  at  that  time  and  still  continneSi    Idm 
8.  Aonror  Diumated  to  Tbbu  Fmaaatn,  sr  WBirxnr  JsgnoMmn  by 
which  it  is  created  and  deflned^  cannot  be  excented  1^  coo  of  tlismL 
WkUe  T.  Ikuridmm,  009. 

10.  Aom  oAnioT  Dujuatb  en  AutBosirr  to  Ahochdu    Id. 

11.  BoBDur  OF  Pboof  n  upon  Pbivcipal  to  Show  TsBimrATiovoF  Aftnor 
bslors  the  act  complained  of  was  done»  if  the  agent  continues  to  act  witU» 
the  scope  of  his  agency.    iVnIey  y.  McrrUon^  424. 

8sa  AnoBHsr  ajtd  Ouxht;  Ookmon  CASsmrfl,  27|  OomroauatowBm 

AUMONT. 
See  Mabbiaos  and  DiyoBQB,  1. 

ALTERATION  OF  INSTBUMENTa 

Am  Aicnusnur  of  Wbittsn  Inbtbumbnt  will  bb  FBinniBD  to  bato 
Madb  at  Tdcb  of  JtB  Bxbodtion;  but  the  question  wfaoOw 
baa  been  any  alteration,  and  the  nature  tbenol^  ■>  for  the  Jniy» 

See  BviDKjvuBa  5. 

8aa  Fbncis:  JuBOMBm. 

AF0THBCABIB8. 
SooNbguobnob.  1. 

APPEALS. 

Bm  PliSADINO  AND  PBAOnOk 

APPUBTENANGB. 

Sea  CO-TBNANOT»  2. 

ABBEST. 

UMmTSTiTBi  OF  Mamacbobbrii  hayb 
and  OB  SQcli  expulsion  his  priyHsge  from 
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If  aad  a  oooiii  In  detormining  wImUmt  he  was  to  priTfleged^ 
Mimol  Inqfiiire  into  the  reaaoni  for  expaklon,  nor  tho  qnoftkn  whotiMV 
the  momber  was  doly  hevd  before  being  expeUed.    JSfki  ▼•  BarUeU,  708^ 

ASPORTATION. 
See  Tb0VXB,2. 

ASSIGNMENTS. 

1.  AflBioinn  or  Qood  Faitb,  vos  Valvablb  OcnraniKEAnov,  of  Ivtoioi  of 
Goods  upon  whieh  the  vendee  luw  paid  pert  of  the  pnrdhaee  prioc^  th* 
belenoe  to  be  paid  upon  the  enival  of  the  irewBl,  ia  entitled  to  the  gooda 
if  lie  demande  the  same  within  a  reaeoneble  time  after  the  arrival  of  th# 
irewBl  and  tendem  the  balance  of  the  purohaae  money;  and  nnder  each 
oiroQmetanoea,  no  notioe  of  the  anignment  is  neoeaiaiy  to  charge  th# 
Tendon.    Morgtm  ▼.  Lawe,  132. 

%  AasrainEB  of  Umubootiabli  Dmbt  should  Gnri  Nonci  of  the  aaaignment 
to  the  gandaheOy  summoned  ae  the  debtor  of  the  principal  debtor,  in  tim# 
to  enable  him  to  ahow  each  anignment  in  his  answer,  or  at  least  before 
Judgment  against  him.  If,  having  saoh  notice,  he  n^lecti  to  show  it  ia 
defense,  he  cannot  resist  a  sabseqnent  claim  by  the  anignee;  bat  if  hm 
doee  show  it,  he  csnnot  be  charged  as  ganiishee.  WaUen  t.  Waahingtom 
/Hi.  Co.,  451. 

t»  Wbbu  AsBEOim  OF  UmioonABLK  Ivskbumxht  Faiu  to  Qm  NoncA 
of  the  assignment  to  the  debtor  nntO  after  Judgment  of  garnishment  for 
the  debt  has  been  rendered  against  him,  the  gandahee  ia  relieved  fkoos 
liability  to  the  aaalgnee.    Id. 

4.  Vbnbob  of  Goods  is  Liabli  to  AssiGrai  of  Yxnm  if  he  aella  the  goods 
after  notioe  of  the  aaaignment  and  paya  the  proceeda  to  the  attaching 
sreditora  of  the  vendee,  notwithatanding  the  attachments  were  aerved  on 
him  before  notice  of  the  aaaignment.    Morgam  v.  Lowe,  132. 

See  AiTAniniiNTB,  7;  Ik8uiungx,  3;  Mobtoaobb,  2,  3;  PAsnnBSBXP,  8»  6t 

Tbubts  and  TBUsnis,  6. 

ASSIGNMENTS  FOR  BENEFIT  OF  CBEDITOR& 

L  AsBioinfBiiT  fob  Bbnxfit  of  Cbbditobs,  wrra  CoNDinoirs  of  Rii.babs» 
wiU  not  be  upheld  in  Georgia.    JftOer  v.  CMbKiidfr  Co.,  248. 

SL  Lr  State  of  Gsoboia,  Assiovmxiit  bt  Fibm  of  All  its  Asbbts  fob  Usb 
Aim  Bshbht  of  all  such  of  their  creditora  as  should  within  ninety  days 
file  their  claims  with  the  aisigntm  and  release  the  said  firm  from  all  lia> 
bOity  therefor  is  void  as  to  all  creditors  who  object  to  snch  assignments 
Id, 

h  Gbbditob  OAinroT  Always  Attaoh  Claim  BMAira  Claimaut  mat  Sub» 
although  the  general  rule  is  that  he  can  do  so.  Jfayor  and  CfUg  CcumeU 
f^  BeMawn  v.  Rtici^  092. 

%  CUBinsBa's  Riobts  should  bb  Cabbfuult  PBononD.  He  is  to  b» 
ehaiged  only  upon  his  contract,  or  relation  with  his  creditor,  preohiely  an 
H  ezltts  between  them,  and  is  in  no  case  to  be  placed  in  a  situation  where 
he  win  be  compelled  to  pey  the  debt  twioe,  or  where  he  will  be  nnnecs» 
ssrOy  exposed  to  litigation  and  expenssi  WaUtn  y.  Wdi^ngtan  In»,  Oo^ 
461. 
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t»  FUMARILT,  GaBNISHKS  IS  BXOABDKO  AH  IXVOCKKT 

to  or  having  in  hia  poaaewion  property  of  anotber,  withoo*  iaalt  or 
blame,  and  he  ie  sappoeed  to  stand  indifferent  as  to  who  ahall  hm,w  tbe 
numeyor  property.  Id. 
4.  FUHDS  IK  HaNIM  of  Dl8B(7BaiKO  OmOXE  OF  MUHICIFAL  CcftLPomjomK, 
dae  to  officers  of  the  corporation  for  salaries,  are  not  sabjeci  to  attselH 
ment  for  debts  owed  by  them.    Moiyvt  amd  dtj/  CcmmcU  ^  BaUkman  t. 

i.  If UHIOIPAL  GOBFOBATIOHS  ARI  NOT  LlCUTDSD  DT  PBOVBIOIIB  of  tlie  MsiJ- 

land  act  of  1825,  which  antboriaes  an  attadunent  to  be  levied  nposi  pnip- 
'  erty  of  the  defendant  in  the  hands  of  any  "  person  or  penoMs  wkatover, 
corporate  or  sole."  Reason  and  necessity  |astify  the  oonslraetion  of  tksft 
statate  which  excepts  soch  corporations  from  its  <^eration.  /dL 
••  MumoiFAL  CoRFO&ATioir  IS  Part  of  Statk  GovsKimirr,  execcisiBg  dele- 
gated political  powers  for  pnblic  porpoees,  and  the  rule  which  prevents 
an  attachment  ht>m  being  levied  npon  a  daim  of  one  state  officer  on  fonds 
in  tha  hands  of  another  applicable  to  its  payment  applies  with  eqaal 
force  to  the  officers  of  each  corporation.    Id, 

?•  AinOHKSMT  BT  MXRB  DSLIVXBT  OF  GeSTIFIGATIS  OF  SfOGK  is  not 

elent  to  defeat  the  rights  of  an  attaching  ersditor  of  the 

Ihe  Oslifomia  statute  concerning  corporations.    Wtn^Um  y.  Bear  Hiver  efc 

UMng  Co.,  117. 

ii  Br  Statutb  of  Iowa,  Issvb  mat  bx  Takxn  on  Anbwbb  of  GAXHiaB]^ 
bat  if  soch  issne  is  not  taken,  his  answer  is  the  sole  test  of  his  indebted- 
ness or  liability.     WfJU/tn  v.  WoMngUm  Ina.  Co.^  451. 

8aa  AflSiONMBNTS,  3;  Plbadiko  and  Practiob,  15:  BsrLXvnr,  1;  8hibiiii» 

3;  Tbbspabs,  1. 

ATTORNET  AND  CLIENT. 

■hzloticbnt  of  Attoknbt  to   Pbosboutb   iNJiTNcnoN  Sun  does  nsl 

necessarily  confer  upon  him  authority  to  bind  hia  dient  to  indemnify  a 

third  person  who  becomes  surety  on  the  bond  for  the  injmiction.     Wkkt 

Y.  DaiMmm,  609. 

See  Insanitt,  2,  3. 

AUTHENTICATION  OF  RECORDS. 

Lmulatuu  of  Statb  mat  Control  Modb  of  Authbntioation  of  the 
pnUio  acts,  records,  and  judicial  proceedings  of  other  states,  within  iti 
own  limits  and  in  its  own  courts.  The  method  of  anthentication  pr»- 
Boribed  by  congress  is  not  exdusve  of  any  that  the  states  may  adopt 
In  their  own  courts.    LaUereU  v.  Cook,  428. 

BAILMENTS. 

L  Sfioifio  Lien  on  Chattel  fob  Remuneration  Exists  in  Fatob  of  Pbe- 
SON  TO  Whom  Deliyekbd,  as  a  general  rule,  if  it  reoeiyes  from  his  labor 
and  skill  an  increased  value,  provided  there  Ib  nothing  in  the  contract  in- 
consistent with  the  existence  of  the  lien;  and  such  lien  exists  equally, 
whether  there  be  an  agreement  to  pay  k  stipulated  price  for  the  laboc 
and  skill,  or  an  implied  contract  to  pay  a  reasonable  price.  Hatmm  ▼« 
Pkdp$,  410. 
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%  BAiisi^lJxvfos  Labor  Aim  SuixBisiowxDirfOHCBAXTiLmWAiv^ 
by  mn  nnqiulifiMl  refuul  to  deliver  the  oliattel  to  the  bailor,  without 
plftdng  the  refosal  on  the  ground  of  the  lien.    I<L 

See  InTBRisT,  2. 

BANKEUPTCY  AND  INSOLVENOY. 

1.  DmirDAHT'S  DiBOHABOS  UNDXB  InSOLYBNT  LaWS  doss  hot  NaOBflaABZLT 

Show  Want  of  Jubisdiozion  on  the  part  of  »  jnstioe  of  the  peeoe  to 
render  %  jadgment  ag»u»t  him  for  »  caose  of  action  that  accmed  prior 
to  his  applicatioo  for  the  benefit  of  rach  lawe.  Deal  v.  Harris,  686. 
SL  Bova  Fidb  Mobtqaob  of  an  Pbopebtt  Made  bt  Inboltbnt  Dbbtob,  in 
ignoranoe  of  his  insolvenoy,  not  with  the  intention  of  closing  his  bosi- 
ness,  but  with  a  view  of  oontanning  and  extending  it»  is  not  made  "ia 
view  of  insolvency,"  within  the  meaning  of  the  insolvent  act.     UUey  v. 

t»  WOBDS    '*FaILINO   CSXBOUIISTAVCIB,'*  USBD  ZB  OOMBBCTWUT   IllBOLyBMT 

Aov  OF  1863»  are  to  be  oonstmed  to  mean  tha  oloslBg  of  bnainflas  by  aa 
avowed  and  deliberate  lailnre.    Id, 

See  AHEOHMaBn  fob  Bbhbfit  of  GBBivnoBi. 

BANKS  AND  BANKINO. 
L  Babx  has  Powbb  to  Dughabob  Dbbt  axd  IfoBifaAaBy  axd  Takb  Ab* 
OSHBB  IB  Patkhvt,  nnder  an  act  which  provides  that  it  shall  not 
exoreise  the  nsaal  ^•^nW<«g  powers,  bat  shall  ^'oonfine  all  its  operations 
to  winding  np  its  aflhirs,  collecting  and  seouing  its  debts,  paying  the 
debts  d  the  bank,  selling  its  real  and  psfimial  estate^*'  etc.  JRyan  v. 
Dunfop,  884. 

&  CillHfBB  OF   BaBK   mat   "RBtBAgB  DbBF  ABB  MOSNAttB  DOB  BaKB  by 

virtue  of  his  general  anthority  and  the  oaatoni  and  pnetiee  of  the  bank. 
Id. 

t»  PlOTBRB    OF   IbLABD  BxLLB  ABD  PBOMIBBOBT  KoiBS  ABB  MaSB  PBXMA 

WAoa  BviDBBOB  by  the  Maryland  act  of  18S7»  ohaptsr  268,  and  it  is  the 
dnty  of  banki  receiving  snch  instruments  for  colleotion  to  place  them  in 
tha  hands  of  a  notary,  that  they  may  be  protested  in  dne  time,  when 
necessary,    dtkem  Bank  qf  BaMmore  v.  Howdl^  714. 

4L  Babh  18  BOT  Abbwbbablb  fob  Loss  Emjunvo  fbom  Failubb  of  No- 
lABT  to  perform  his  dnty,  where  it  receives  for  coUeetion  a  note  or  bill, 
in  the  ordinary  coorse  of  bosiness,  without  any  special  agreement  on  the 
subject,  end  in  dne  time  delivers  it  to  the  notary  usually  employed  by  it 
in  such  matters,  so  that  the  necessary  demand,  protest,  and  notices  may 
be  made  and  given.    Id. 

flb  If  Ovbbdbaft  has  vemsx  Paid  bt  Casbibb  of  Bakb  It  oab  bb  Baoov- 
BBBD  Back  bt  Babx  from  the  individual  thus  overdrawing.  J^raMiim 
Bmi  V.  Byrom,  643. 

C  Patmbnt  upok  Ovbbdbafts  is  bot  Loab,  within  Mbabibo  of  Statdtb 
which  forbids  any  bank  to  make  any  disoonnti  without  at  least  twa 
rssponsible  names  as  principals,  sureties,  or  indorsers.    Idm 

See  DxsDS,  13-17. 

BILLS  OF  LADma. 
See  Common  Cabbibbs,  19L 
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BONDS. 
8m  OouanH*  S)  Sqiort,  6;  iK^uironoira,  9;  Mabmbd  WoKor,  4|  Tsam 

HSB0HIF,  4;  SuSBTTBHIFi  4, 

BOOKS. 
See  Ktidbkcx,  13. 

BREACH  OF  PBOmSB. 
8m  Mabbiaoi  and  IXitoboi,  8-& 

BRnX^BS. 
Sm  Hiohwatb,  1. 

CEBTIFICATB  OF  DEPOSIT. 
8m  Nmoixabui  IirsTBuinnras,  1-S. 

CHANGEBT. 
SmEquitt. 

GHABAGTEB. 
See  WmnHnii  S. 

COBiMON  CABBIEBS. 

!•  TWMKT'KES  ASM  CoiOIOy  CaRKTWW.     Jliof  ▼.  J^OMOII,  1S8L 

S.  CoKMoir  CAKRTmtfi  OF  Passbmoxbs  abi  not  Inbokxbs  AQAnmv  Aub  Aooi- 
DKNTB.    Cfalena  S  Chicago  Union  /?.  B.  Co,  v.  i'fay,  323. 

1.  Fkbbt-man  BaooMKS  Liablb  ios  PASSDrGm's  Savb  Teanbet  anb  Dnrr* 
■&T  M  floon  M  he  signifies  his  assent  or  readiness  to  reoeiTe  the  peasonger, 
and  is  chargeable  with  any  accident  ooonriing  except  by  act  of  God  or  the 
pablic  enemy.    May  v.  ffansoUf  135. 

4.  Chabob  to  Jubt  that  Common  Gabbibbb  of  Passbnobbs  abb  only  Ijabu 
for  the  want  of  such  care,  diligence,  and  skill  as  is  chaiacteristio  of  ean- 
tions  persons  is  too  narrow,  and  does  not  express  their  fall  degree  of  lisp 
bility  as  sach  carriers.  The  care  and  diligence  of  "cautions  "  penons  is 
too  indefinite  and  uncertain  a  form  of  expression  to  be  used  in  acfaarge  ts 
the  jury.    Galena  A  Chicago  UniUm  B,  R,  Co,  y.  /tey,  323. 

Cw  PAflSBNOBB  ON  RaILBOAD  GaB,  WHOSB  CaBBLB8SNB88  OB  ImFBUDBNOB  GoV- 

TBIBX7TB8  in  any  way  to  produce  tKe  injury  complained  of,  cannot  reoors 

therefor.    Id, 
€,  Whbbb  Pabsbnobb's  Want  of  Gabb  Gonoubs  with  Nbouobnob  of  Baii^ 

BOAD  GoMPANT  in  producing  an  injury  to  the  fonner,  he  cannot  reoof«r 

for  it    Id, 
?•  RAn^BOAP  Company  mat  Show  that  Injubt  to  PAasBNOBB  in  LBAma 

FBOM  Gab  was  the  result  of  his  carelessness  or  culpable  n^ligence  pacr 

to  the  accident.    Id, 

^  CaBBIBBS  of  PA88BN0BB8  ABB  NOT  AnBWBBABLB  FOB  LOWBB  DBQBBBB  OF 

Kbouobngb  on  the  part  of  their  passengers  untQ  they  amount  to  rash* 
ness  and  recklessness.    Id, 

%  GiBBTBBa  OF  PAB8BNOXB8  ABB  RXQUIBKD  TO  UsB  HlOHBBT  DbOBBB  OF  CaBI^ 

diligence,  Tigilance,  and  sldll  in  the  seleotioii  of  materials,  oonstrootkii 
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«f  tiiair  vehiolM  and  otiiw  m6«u  of  timniportatloii,  and  for  tliairooBdaol 
and  management,  repair  and  preaervntion  of  thenit  with  a  yiew  to  the 
eomfort,  aafety,  and  tranaportation  of  paaMngen  and  their  baggage,  and 
tiiey  are  liaUe  for  slight  negleot  or  earelenmeaa  in  any  of  theie  partlon* 
Ian,  qnalified  by  the  redprooal  duty  of  the  paaienger  tliat  hin  want  of 
ordinary  eare  does  not  canae  or  oontribnte  to  prodnoe  the  injury.    Id, 

Uk  SiumB  18  NOT  BouKB  TO  Takx  iBOM  Ooioiojr  Cabhtir  BsmTAKT  ov 
HXB  Goons  in  whatever  oondition  they  may  be  identified  and  offered  to 
him.  And  where  a  penon  deliTera  to  a  raifaroad  oompany  for  tranapor- 
tation one  thooaand  aeven  hnndred  and  aizteen  poonda  of  rage,  pat  up 
aeenrely  in  baga,  he  is  not  boond  to  reeeive  from  the  oompany,  at  the 
plaoe  of  deatination,  five  hnndred  pornida  of  raga,  lymg  about  looaely 
ootride  of  ita  depot,  without  any  proof  that  they  are  the  aame  ragu 
Okkago  S  Bock  Itkmd  JR.  B.  Co.  y.  TTorrm,  317. 

IL  BnpoNBiBiUTr  ov  GoMMOH  Cabbixe  doss  vot  Rnd  until  there  haa  bean 
a  deliyary  of  the  gooda  to  the  owner  or  oonaignee,  or  to  a  waxebouaeoian 
lor  aton^pe.  The  earrier'a  liability  oannot  end  until  that  of  the  owner, 
oonaignee,  or  warehouaeman  begina.    Id, 

12i  Wbxbb  CoKXoir  Cabbxkr  aibo  Aon  ur  Gapacittof  Wabihousbcait  in 
relation  to  the  same  gooda,  he  must  prove  aome  open  aot  of  deliTeiy  be- 
fore his  liability  ean  be  ehanged  from  that  of  earrier  to  that  of  warehooaa- 
man.    Id. 

U;  PLAiBTm  NXXD  jroT  PBOfYX  HIS  Owv  Obdihabt  Gabb  TO  Ayoid  Ihjubt« 
in  an  notion  against  a  ferry-man  for  injuriea  reoeiyed  in  driving  off  from 
his  boat,  but  proof  of  plaintifTs  want  of  ordinary  oare  liee  on  the  de- 
fendant.   Maff  y.  ^ToMon,  ISft. 

14.  DooiBiKa  ur  RiLATioir  to  Mutual  Naoiioxifcn  ov  Pabxibb  in  Gau«ino 
Injubt  is  applicable  to  carriers  of  pasaengers  by  railroad.  Ckdena  Jt 
CkHeago  Union  B,  B,  Co.  v.  ^c^,  323. 

1&  PAflBBNoxE  Taxbs  ON  HfMHBTiV  BuK  OV  MoDB  OV  Tbatbl  Hb  Adoptb;  but 
the  oare,  vigilance,  and  skill  on  the  part  of  the  earrier  must  be  adapted 
to  the  motive  power  and  meana  employed  by  him.  The  carrier  and  the 
passenger  owe  reciprocal  dutiea  to  each  other.    Id. 

VL  GONDUOT  ANI>  BzOLAXATIONB  ov  PAflBXNOBBS  IN  GaB,  AT  TlKB  OV  AOOI- 

DBNT,  are  admissible  in  evidenoe  aa  tending  to  show  how  the  dronmatanoea 
of  apparent  danger  impressed  others,  and  to  vindicate  from  rashness  the 
eondnct  of  the  plaintiff  in  leaping  from  the  train,  whereby  he  received  the 
injury  complained  of.    Id. 

17.  Bahjioad  Gokfant  nosa  not,  bt  Mbbxlt  Bbobtvino  Goods  MA»g«n  to 
Go  to  Placb  beyond  its  terminus,  undertake  to  cany  them  beyond  the  line 
of  its  own  road.  Neither  an  advertisement  published  by  the  company, 
aetting  forth  the  fadlitiea  for  transportation  poaseased  by  the  company, 
nor  a  receipt  given  by  it  to  the  shipper,  stating  that  it  haa  received  the 
gooda  for  transportation,  is  evidence  of  a  special  contract  to  cany  the 
gooda  to  the  place  to  which  they  are  directed;  such  receipt  proves  nothing 
more  than  a  promise  to  carry  the  gooda  to  the  end  of  the  road  and  thence 
forward  them  by  the  uanal  conveyance.  Elmore  v.  Ncmgaiuck  BaUroad 
Cb.,  143. 

ML  Cabbibb,  bvbn  undbb  Exgbvtion  ov  Danobbs  ov  BnrBB,  n  Liablb  vob 
Lo08  BT  Ikoonvbtinob  or  want  of  reasonable  oare,  skill,  and  diligenoa 
of  thoee  whom  he  employs  to  navigate  his  vessel,  as  well  as  by  inanffi- 
eknoy  of  the  vessel  or  its  equipments.    Btntley  v,  Buitardf  061. 
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10.  Bxovnov  OF  "I)avoib8  of  Ritse  "  nr  BiUi  ov  LAnna  li 

the  esoeptioQ  of  ''perils  of  the  m^**  and  the  prineiplee  mpptieeble  to 
both  are  enbeteiitially  the  Hune.    Id, 

SOL  Unurowir  OBflTBUcnovs  to  Katigatiov,  to  oonetitDte  Miah  a  dangv  of 
the  liver  or  peril  ol  the  eea  as  to  exonae  a  oanier  from  liahillfy  for  an  acci- 
dent oanied  thereby,  are  each  obstmctiona  as  are  not  known  to  navigates* 
fsoenUy,  nor  to  those  navigating  the  particolar  vessel,  nor  disooveiafalo 
by  them  by  reasonable  vigtlanoe  in  time  to  have  avoided  the  aecidenk  /dL 

SI.  JsmaoH  OF  Oooos  n  No  Ezouu  ob  JusmnoATioir  fob  Nok-dbutbbt, 
In  an  action  by  the  shipper  against  the  carrier,  unless  it  waa  eaaaed  fay 
vnavoidable  perils  of  the  sea  or  dangers  of  the  liver,  and  made  necifsiify 
by  olronmstanoes  over  whioh  the  oarrier  and  hia  asrvante  had  no  control 
and  coald  not  have  foreseen  and  gnaided  against  by  the  enRlBe  of 
vigilance  appropriate  to  the  respective  sitoationa  of  sndi  servants  and  to 
the  nature  of  the  navigation,  and  which  circomatances  left  no  ressonabia 
means  of  preventing  a  total  loss  bat  by  sacrificing  part  of  the  proper^ 
to  aave  the  rest*    /<i. 

tL  JsiTiaoN,  TO  Bzousb  Noh-dbuvxbt  of  Qoosa,  must  bays  Binr  NaoBBBi* 
TATiD  by  the  act  of  God  or  of  public  enemies,  by  the  common  law,  or 
by  perils  of  the  sea  or  dangers  of  the  river,  when  aipi'essed  in  the  con- 
tract.   Id. 

SB.  jBinsoir  of  Pabt  of  Caboo  to  Sayb  Rbsidub  is  hot  Jubtifibih  thoooh 
Nbobbsabt,  and  thongh  it  prove  snccessfal.  If  by  due  care,  akUl,  dili- 
gence, and  activity  on  the  part  of  the  carrier  or  his  servants  the  oriab 
which  made  it  necessaty  might  have  been  avoided.    Id, 

Si.  Jbttison  Made  Solslt  to  Pbxvbnt  Habk  to  Vbssbl  or  to  hasten  the 
voyage,  even  thoogh  the  danger  and  crisis  could  not  be  avoided,  is  nn- 
jnstifiable,  and  fnmishes  no  ezcnse  for  the  non-delivery  of  the  jettiscned 
goods.    Id, 

SBb  IVBVFFIOIBNOT  OF  GaBBIXB'b  ANSWXB  IN  KOT  StATIHO  FA€K8  JUHXIFIIBO 

JsmBOir,  relied  on  as  a  defense  for  the  non-delivery  of  goods,  will  not 
preclude  reversal  of  a  judgment  against  the  carriers  for  errors  occurring 
at  the  trial,  where  the  answer  does  allege,  in  general  terms,  that  the  jet 
tason  was  cansed  by  a  danger  of  the  river  and  by  an  unf oreeeen  and  mi- 
avoidable  accident;  that  all  available  means  of  relief  were  used,  and  that 
the  danger  of  total  destruction  was  imminent,  etc.,  where  the  answer 
waa  adjudged  sufficient  on  demurrer,  and  the  partiea  went  to  trial  upCA 
it,  and  the  facts  were  fully  disclosed  in  the  evidence.    Id, 

SB.  Fbbbt-man  must  Sbb  tbat  Tbams  abb  Safelt  Dbitbn  ofv  fbom  a* 
Well  as  upon  ms  Boat.  He  may  drive  himself,  or  may  nnhaniess  tho 
team,  or  unload  them,  for  the  pnrpoee  of  getting  them  safely  on  board- 
Maiff  V.  HoMon^  135. 

S7.  Fbbbt-mah  Pbbmitxing  Pabtt  to  Dbiyb  ms  Owv  Tbam  off  fboh  ob 
UPON  ms  Boat  constitutos  him  qpioad  Aoehls  agent,  and  la  rsq^onaibla  lor 
all  acoidents*    Id, 

See  PuftADiNo  A]n>  Pbactigb,  12;  IS,  17. 

CONSTITUTIONAL  LAW. 

1.  SfATBI  MAT  PbOTIOT  ThEMSBLVBS  FBOM  BVILS  OV  PAOnBOM,  iMMOiBAI^ 

ITT,  AXD  Cbimi.    Santo  v.  StaJU^  487. 
%  Statb  MAT  Prohibit  Salx  of  Spibits  within  its  B^m**TRff  aa  a  poUoe  of 
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Internal  regnlation,  excepting  only  the  eeae  of  tlie  Importer  of  foreign 
■pirits  Belling  in  the  originel  quantitiee  imported.    IdL 
X  Iowa  LxQiron  Law  ov  1855  n  iror  xv  Comruov  with  OomnrunoR  or  Uwa 
of  the  United  Statee.    Id, 

'  4.   LlOISLATUSB  CANNOT  LbOALLT  SUBMIT  TO  PlOPLB  PBOPOfllTION  WBXTHBn 

Act  shoitld  Bboomx  Law  ob  not,  except  where  acts  of  incorporation  ax* 
■abmitted  to  the  acceptance  of  the  corporators,  whether  private  or  mn* 
nioipaL    Id, 

B,  PlOFLB  BAYX  No  POWXB,  IN  THUS  PBXICART  AND  InDIYIDUAL  CAFAOITr« 

TO  Make  Laws,  that  power  being  Tested  in  the  legislatore.  Id, 
§.  Act  Coimcn  in  All  its  Pabts  without  Sxction  that  Submits  Act  to 
VoTB  OF  Pboplx  is  not  whoUy  nnconstitational  and  void,  bnt  snch  sec- 
ticn  only,  and  a  Tote  taken  thereon  is  merely  nugatory.  Id, 
7.  tamoN  €9  Statutb  that  Pbohixits  Liquob-skllino,  providing  thatTote 
of  people  for  and  against  the  act  shall  be  taken,  and  if  a  majority  be  in 
favor  of  it  it  shall  become  a  law,  bnt  omitting  to  provide  that  if  tiwipote  be 
against  it  it  shall  not  become  a  law,  is  not  nnconstitational,  for  the  legis- 
lature may  have  designed  to  ascertain  merely  the  moral  sentiment  of  the 
people  upon  the  subject  of  prohibition.  Id, 
8l  Iowa  Liquob  Law  of  1855  is  not  Wholly  Unconstitutional  SMAun 
OF  EiOBTXXNTH  Sbction  submitting  it  to  vote  of  people,  even  if  it  would 
have  been  wholly  void  had  that  section  distinctly  put  to  a  vote  of  the 
people  whether  the  act  should  become  a  law  or  not,  for  that  section  pro- 
vides merely  that  the  act  shall  become  a  Uw  if  a  majority  of  the  votes 
cast  be  in  its  favor,  and  fails  to  enact  that  if  the  vote  be  against  it  it 
shall  not  become  a  law.    Id, 

9.  Act  is  not  in  Violation  of  Constitutional  pBovmoN  that  Bvbbt  Law 

shall  Bmbbacb  but  Onx  Objxot,  which  shall  be  expressed  in  the  title, 
although  it  embrace  several  ideas  or  steps  in  the  progress  of  its  pro- 
visions toward  the  attainment  of  the  main  object  expressed  in  the  title. 
This  object  may  be  a  broader  or  a  narrower  one,  but  if  the  several  steps 
embraced  in  it  are  fairly  conducive  to  that  end  or  object,  it  is  still  a  unit^ 
Id. 

10.  Act  Rxquibino  Cuabob  to  bb  Madb  in  Likb  Mannkb  as  d  Rbquibbd 
in  Rxlation  to  Other  Offbnsbs,  bat  giving  no  especial  directions,  is  not 
nnoonstitntional  on  the  ground  that  the  charge  is  not  required  to  be 
distinctly  and  fully  made.    Id, 

1 L  Act  IS  not  Unconstitutional  on  Gbound  that  It  Authoboxs  Cbiminal 
FnosBCUTiON,  and  that  it  is  not  made  necessary  to  inform  the  defendant, 
and  that  he  has  not  the  right  to  be  confronted  with  witnesses,  although 
it  does  not  require  an  arrest,  if  it  requires  a  notice  to  him  as  effectual  in 
substance  as  when  he  is  sued  for  any  amount  of  indebtedness  and  allows 
him  to  be  confronted  with  witnesses.    Id, 

12.  Iowa  Liquob  Law  of  1855  Rbquibxs  Koticb  to  1>bfxndant  and  Tbial, 
and  ii  therefore  not  open  to  the  constitutional  objection  that  it  authorizes 
a  f<nMture  or  destruction  of  property,  without  notifying  the  defendant  or 
without  trial,  and  as  a  penalty  for  crime  which  need  not  be  proved.    Id, 

13.  Act  is  not  Unconstitutional,  on  Obound  that  It  Pbbsumxs  Guilt  of 
AoousxD,  or  inflicts  penalty  for  a  crime  without  proof,  where  it  provides 
that  proof  of  finding  the  liquor  named  in  the  possession  of  the  accuaedy 
in  any  place  except  his  private  dwelling-house  or  its  dependencies,  shall 
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b0  noiivttd  aad  aeled  vpoa  m  j  iiiiiw|ilinr 
b^y|<Mrlidd£orHJ«ooBteH7totli6pRiffiMM«ftiMMi.    ML 

14b  AovGiTiHoJiniioBovFkAiaJinniDionovovOinaniiiiaorn] 
TvnoirAL  btoMiM  mcidaitiillj  hm  may  obtea  ooK^taiBM  of 
aa  imdafiiiad  aaoont.    AL 

Iflw  Airnunas4iunr  or  SxABOH-wABBAanr  it  vor  **UnsAaQKABL%'*«»«ito 
be  mioointltntiwMl,  when  it  baaUioriiBd  ftr  m  thfag  irfrwr  ir  httit  to  the  faw, 
And  of  m  pentm  aad  {Jam  paiticalaify  dflMribad,  aad  b  iMoad  on  ottib  <^ 
proboblecMM.    /d. 

16b  FoBisiTirBBorPBOFSBTr,  Ttumo at WBUMiMiyaBaaBnALAM»DtMM' 
onunm  to  poblio  baaltb,  nMj,  happinii,  aad  wifaK  Is  not 
ol  private  iMupeiiy  for  poUk  aaa.    Id, 

17.  Municipal  Chabxie  Coxixuavo  orov  ICAVOft  JmnsDionov  ov  Ji 

or  PxAOB  imdBr  the  eriminal  lawa  ol  the  atata  la  not  m  oonfliet  with  the 
oonatitotional  proriaion  that  no  pataon  ohaiged  with  the  eiwHae  of  pov- 
en  properly  belonging  to  one  department  of  the  govenmient  ahall  eoDer- 
elae  any  of  the  fonotiana  i^ppertaiDiiig  to  either  of  the  otheia.  The  "  da- 
partanents  **  are  thoae  of  the  atata  goTanunent^  and  the  mayor  ia  not  a 
part  of  the  atata  goTanunentb    Id, 

1&  OanBcnoK that Siatutb wab iror Poblbbikd ab RnqioiBB>»r CuMnio- 
nov  a  NOT  Mahttaiiiabui  when  the  eonotitiittai  proHdaa  that  n  law 
ahall  not  take  effect  nntil  pnbliahed  and  eironlated,  but  givea  no  dolafVwi 
direotiona,  and  the  oode  proridea  that  aooh  aeta  ahaU  take  effect  on  Ifca 
firat  day  of  Jnly  f oUowing  the  aearion,  and  the  act  In  qneataon  waa  aotn- 
ally  pabUahad  In  the  Tolnnia  of  aeaaion  lawa  before  the  fliat  day  of  Jo^ 
following  the  aearion.  The  act  took  effaot  on  that  day  by  Tiitna  of 
general  proriuooa.    Id. 

19.  PABTOrACTJfATBBMADBTOTAKlBifBOriJrOKPlTBLiaAXravnrKl 

PAFEBS,  under  oonatitntional  proviaion  tbat  If  the  kgiriatnra  daaaa  n  law 
of  immediate  importance  they  may  proride  that  it  take  effaot  Ij  pnbli- 
cation  in  newapapera.    /d. 

fO.  Act  AnTHouzoro  Skaboh-wabraht  a  vor  UrcoHBEiiOTiOKAL*  on  gpovni 
that  it  doea  not  reqnire  partionlar  deaoription  of  place  to  be  aeagohad  or 
property  to  be  aeiaedy  when  it  reqnirea  the  plaoa»  pemn,  and  ptupettj 
to  be  deacribed  "  aa  parttonlarly  aa  may  be."    JuX. 

SL  PowKB  or  JiTDioiABT  TO  DsoLABS  AoT  UyoojiwiTUiioirAL  la  of  the  meal 
delicate  and  reaponrible  nature,  and  not  to  be  reaorted  to  nnleaa  the  caaa 
be  dear,  dedrive,  and  nnaToidable.    Id, 

t2.  Bight  to  Manutaotubb  and  Smll  iMTOXiOATiirG  Liquobs  n  PBoranmn 
BT  Indiana  Constitution,  and  an  act  of  the  l^gialatara  prohibiting  it  ia 
nnoonstitational  and  void.    BeAe  v.  State^  890. 

SB.  Bach  B&anoh  or  Judicial  Dbpabtkbnt  or  Galdobnia  has  rb  Fuvo- 
noNS  AaaiONBD  by  the  conatitatioii,  and  la  beyond  the  oontrol  of 
of  the  other  departmenti  of  the  gorenuiiont.    PanoM  t. 
CmuUff  WaierCo.,  76. 

H  Tbbm  '*Spbcial  Ca8Bb,''in  Claubb  w  ConariTUTioN  pannitting  l^giria- 
tore  to  oonfer  on  coonty  court  jnriadiotion  in  "  apeoial  oaaea,**  doaa  not 
Inolnde  any  claaa  of  caaea  for  which  the  conrto  of  general  jnriadiotion  ban 
alwaya  supplied  a  remedy.  The  special  oaaea,  therefore,  muat  be  con- 
lined  to  such  new  cases  aa  are  the  creation  of  statutea,  and  the  prooaad- 
Ings  under  which  are  unknown  to  the  general  framework  of  ooorta  ol 
common  law  and  equity.    Id. 
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9k  IjnaBUTUBi  <uinro>  Kteboiiii  Jvdioeal  Fuxonovi.     €fwif  t.  Ar> 

ML  POBTiov  ov  Seatctb  PwMGBianrG  tbat  Ko  In juvonov  iball  Ihitb 
▲OADmr  GoKKiBBEOHBSs  mppointad  hf  tiM  itotiito  is  iaTalid,  btiiig  tiM 
coBOMiM  ol  a  Jndioial  fanotioii  by  tiM  l^giskton.    Id, 
Qm  Brasm  or  I>ioii>urai»  2;  Statotu, 

CONTRACTS, 

1«  Xq  OoHimun  CovsmAor,  Pabsib  thsbsio  mm  Annrr  to  Saio 
TBDre  in  the  taiiM  mom.  Bartford  A  Nem  Hmven  S,  S,  Go,  ▼.  /adbe% 
177. 

t,  VfvMBM  Osm  Pabtt  to  CoinrnioT,  Aivm  Ha  Dnooms  Muttau  oo  hit 
pwt  as  to  the  tems  thereof,  and  while  he  is  oonscioas  that  the  other 
party  has  no  knowledge  of  the  mistake,  proeeeds  to  perform  his  part  of 
the  oontraoli  snoh  perfonnaace  is  not  oondnsive  evidenoe  of  his  SMent 
to  the  terms  of  the  oontraot  as  understood  fay  the  other  party,  oor  does 
it  prednde  him  from  showing  that  there  was  a  mistake.  The  question 
whether  or  not  he  assented  to  the  oontract  as  nnderstood  by  the  other 
party  ist  ui  snoh  a  eaM,  merely  a  quMtion  of  fact  to  be  determined  by 
the  jory,  on  all  the  evidence  before  them.  The  facts  and  drcamstancM 
tending  to  show  sncb  an  assent  on  his  part  are  not  entitled,  as  evidence, 
to  any  artificial  effect,  bat  are  to  be  weiglied  like  ordinary  oironmstantial 
evidence.    Id, 

9b  Pabtt  Sbbuvo  to  Bmovxb  ov  Bbkach  ov  Cohtbaoi  containing  mntoal 
and  dependent  covenants  mnst  aver  and  prove  his  own  offer  and  readincM 
to  perfoxm,  and  that  the  other  party  has  failed  to  perform  on  hia  part. 
Sargeni  v.  Adams,  718. 

4,  Pabtt  to  Coktbact  Foukdbd  on  CoirooBRiifT  CoBrDmom  Skkkivg  to 
Bbooveb  fob  B&baoh  thereof  mnst  show  that  he  was  ready  and  willing 
to  perform  his  part  of  the  agreement.    SmiUh  v.  LewU,  180. 

6,  Bkfusal  to  Pkbtobm  his  Covbhants  bt  Ohb  Pabtt  to  CoHTBAor 
fonnded  upon  mntoal  conditions  will  ezcoM  a  want  of  entire  and  alMolnte 
preparation  by  the  other  party.    Id, 

C  VOLUHTABT  AbSBVOB  OV  OVB  PABTT  VBOM  PlaOB  AbSIORBD  BOB  PSBTORM- 

akob  of  a  contract  it  equivalent  to  a  refosal  to  perform  on  his  part,  and 
ezonses  the  other  party  in  sntpending  preparations  for  performance  on 
his  part,  whenever  snob  suspension  would  be  the  natural  effect  of  just 
and  reasonable  inferencM  drawn  by  the  latter  from  such  absence  and  its 
attendant  circumstances.    Id, 

7*.  SbALBD  ExBOUTOBT  CoNTBAOT  OABBOT  BB  DiaCHABaBD  BT  BXBOUTOBT 

Vbbbal  Agbbbmbbt.    Id, 

8.  Patmbnt  o7  Imtbbbst  XV  Adtahob  18  SuvnoxBMT  CoMBioBBATiOB  to  sup- 
port an  agreement  for  further  f orbeannoe.  Dieienon  v.  Board  </  0am' 
mMMoners  qf  RipUy  CamAy,  878. 

••  OoHTBAon  AiTB  Dbedb  Madb  IB  FoBBiov  CoiTMTBT  must,  in  the  absenoe 
of  evidence  of  what  their  legal  effect  would  be  in  the  place  in  which 
th^  were  executed,  receive  the  same  construction  and  have  the  same 
effiaot  as  if  they  were  executed  in  the  place  where  the  action  to  enforce 
them  is  brought     WUdden  v.  Stdyt,  661. 

10.  CoHTKAor  IB  Obbbbal  fissTBAXBT  OV  Tbabb  d  VoiiK  B^oird  V.  Ihm 
nil,  88a 
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11.  CC2VTRACT   IH   'BMSTKAUTt  OV   TBADV   18   VVBMAmVABLE   ABD  VOIB, « 

injnrioai  to  the  public,  on  the  gitmnd  of  pnblio  policy,  iHmb  the  r» 
•traint  Ib  larger  than  is  required  for  the  uuoiMMiy  proteotlop  of  tht 
party  with  whom  the  contract  is  made.  Id, 
12.  EiraoT  WILL  BB  Gtvek  to  Stxpul&tiokb  Ixtosctg  R»Aiioifngji  Bi- 
BIKASXT  ov  Taadb,  and  not  to  those  which  are  unreMonaUe,  when  the 
stipulations  in  the  contract  are  divisible,  and  part  impose  reaaoniWn  sad 
part  nnressonable  restraints.    Per  Perkins,  J.    Id. 

18.  Ck>lfTRAOT    IN    RlffrRAXNT   OF   TtJLDM  WILL   NOT  BX  ImFLIKD,   it  SSSBM, 

from  the  mere  sale  of  the  good-will  of  a  business.    Id, 
14.  Contract  in   Bbtbaint  of  Tbadb,  within  Ldotb  tbat  kat  h 
AsjUDOKD  Bkasonablx  by  the  court,  and  not  injurioos  to  the  public^ 
is  valid.    Id, 

15.    CONTaAOT  IN  RXAflONABLB   RBST&AINT  OF  TraDX  VUBT  BI  UFON  Oo9- 

siDXRATiON,  like  contracts  generally;  but  the  parties  may  aisree  upoa 
what  the  consideration  shall  be,  so  that  it  is  legal;  and  the  mere  pm^ 
chase  of  a  stock  in  trade  Is  a  sufficient  consideratioo  for  the  yrtnM* 
agreement  to  abstain  from  carrying  on  the  particular  trade  In  tlie  plaoB 
where  the  purchaser  is  to  engage  in  it    Id, 

Ji  MoNBT  Paid  itndkb  Aobxbvxnt  fob  Lbasb  oannot  bb  Rbootxbbd 
Back  on  the  ground  of  breach  of  the  agreement,  because  tiie  leaae  offared 
oontained  covenants  on  the  part  of  the  lesMO  to  deanse  the  dmiBs  sad 
vaults,  and  not  to  assign  nor  underlet,  nor  make  alterationa  witlioat  ^ 
oonaent  of  the  lessor,  if  at  the  time  of  such  offer  the  leasee  fsiled  to  spee- 
ify  his  objectiocis  to  the  lease,  though  req;nested  to  do  so  I7  tha 
SargaU  v.  Adam$,  718. 

8oa  BviDBVGBy  7;  Injvnocionb,  1,  2;  Makribd  Woioir,  fi^  6;  Pj 

SHIP,  8;  TmB,  1-4. 

CX)KTRIBnnON. 
See  Bkbior  and  Gbxditob»  1. 

CONVERSION. 
See  Tbovbb,  1. 

COBPORATION& 

1.  D1BBOTOB8  OF  Cobfobation,  fob  Fraud  and  MiaoovDvar  or  Oma^  sie 

liable  to  the  corporation.    Smith  v.  Poor,  672. 

2.  Stockholdxb  in  Corporation  cannot  Maintain  AonoN  aoainbt  DatMOt- 

OBS  to  recover  compensation  for  damage  suffored  in  m  contract  made  bf 
him  with  such  corporation  through  the  fraudulent  votes  and  aots  of  soeb 
directors,  his  remedy  being  properly  against  the  corporation  itsell    Id. 

X  Stockholder  cannot  Maintain  Bill  to  Compbl  DntaoxoBB  to  Aoooubt 
where  they  f  randulently  abuse  their  trust,  unless  it  flnt  appear  that  tbt 
corporation,  as  such,  refuses  to  sue,  or  that  the  acting  direoton  are  tbt 
parties  guilty  of  the  fraud.    Id. 

4,  CoBPORATiONs  ARB  Hbld  TO  PRSuifBD  OR  Imfuxd  Agbnoibb,  anthcnty, 
and  instruction,  to  those  who  are  held  out  or  pennitted  to  act  for  then 
in  their  usual  course  of  dealing  within  their  diarter  powers,  when  aol 
controlled  specially  by  its  provisions,  the  by-laws,  or  the  nature  and  cfaa^ 
of  the  contract,  or  the  subject-matter  of  it.    Bifon  v.  2>im2cq»,  881 
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eoBuniflBioDen  appointed  to  receive  stock  rabicrtptioiis,  m  to  the  fatv/e 
looKtioB  of  the  road,  where  the  oomminioiien,  by  the  terms  of  the  charter, 
hftT*  nothing  to  do  with  the  location,  cannot  render  the  mbecriptioiis  in* 
ia]id»  where  it  is  not  shown  that  the  sabaoriberB  were  ignorant  ol  the 
terms  of  the  charter,  or  that  they  were  deceived  or  misled  l^  the  oom* 
missionen.     Wighlr.  Shdby  B,  B,  00,^5122. 

C  WhRHSB  COBPOILITION  WAS  P&OPKBLT  ObOAVXZXD  UlTDXB  GhABXIE  CSa* 

not  be  determined  collaterally  in  an  action  on  a  sabacription  to  stock  in 
the  corporation,  bat  only  by  a  direct  proceeding.    Id. 

7.  SOBSCRIBKIl  TO  COBPOBATX  STOCK  OANNOT  ImTALTOATB  SUBSOBIFTIOH  by 

alleging  non-receipt  of  the  stock  by  the  oommissionars,  where  the  corpo- 
ration recogttixea  his  stock  as  Talid.    /dL 

C  Koir-PATifXNT  Br  Sttbsobzbib  to  Cobpobatx  Stock  ov  Sum  Bbquibkd  by 
law  to  be  paid  on  each  share  at  the  time  of  the  sabscription  does  not  ra- 
laaaa  him  from  liability  for  his  sabscription,  and  is  no  dafenae  to  an  ac- 
tion thereon.    IdL  ^ 

€L  PftOTiaiOHs  or  Ck»po&ATB  Chabtab  abb  Pbbsuhbd  Ekowh  to  Sub* 
HGKntBBw  to  the  stock  of  the  corporation.    Id. 

IOl  Stock  Subscbiption  cannot  BBDBLiyBBBDABBBCBOw  to  CoMMXBaoirBBB 
appointed  to  recelTC  sabscriptions,  to  take  effect  only  on  a  apaeified  con- 
dition, bat  the  aobacription  is  abaolate,  and  the  non-parfonnance  of  the 
condition  is  no  defense.    /<£• 

11.  Pabol  Bvidbncb  to  Vabt  Stock  Sobscbiptzov  ob  Show  It  CovBtnoHALt 
when  it  is  not  so  on  its  &oe,  is  inadmissible.    Id. 

12.  Ko  Tbanbpke  op  Stock  is  Valid  aoaxhst  Tribd  Pabubb  ontil  the  same 
shall  ha^e  been  entered  upon  the  books  of  the  oorpoimtion,  ondar  the 
Oslifomia  statute  conceming  corporations.  WtBiom  ▼•  Bear  Bhfer  ate. 
JiiMng  Co.,  117. 

IS.  Wbittbn  Pbokibb  to  Takb  Cbbtaiv  Nvmbbb  ov  Shabbb  op  Stook  in  a 
corporation  which  it  is  proposed  to  dganiia  baoomsa  a  valid  and  binding 
contract  by  the  sabsequent  oigsniiation  of  tlia  ootpoBatfam,  and  ita 
acceptance  of  the  aabacription.    Pmobeeoi  BaUmad  Co,  r.  Dwrnmett  664. 

14.  Shabbb  in  CoBPOBAnoB  cannot  bb  Lboallt  Amihwbd  baf ore  the  nnmbar 
of  aharea  reqaired  by  ita  charter  haa  bean  taken.    Id. 

lA.  RbCOBDS  op  OoBPOBATION  abb  CoMPBTKNT  and  SUPnOBHT  BviDBNOBy 

where  no  proof  ia  introdaced  to  deatroy  their  «ffBot»  to  ahow  who  are  Its 
corporators,  and  whether  or  not  the  reqaired  nomber  of  aharea  of  ita 
atock,  provided  by  its  charter,  has  been  sabscribed.    ill. 

lAi  Whbbb  SuBscBipnoN  iob  Stock  SnpiTLATfla  that  "  AflsnpsMBNTS  bhau 
NOT  BxcBBD  FiTB  DoLLABS  on  each  share  at  one  time,"  several  assess 
nents  may  be  voted  at  the  same  time,  provided  that  no  greAter  sam  than 
five  dollars  on  each  share  be  made  payable  at  one  time.    Id. 

17*  PBovniON  THAT  Sbvbntt-pivb  pbb  C^nt  op  Cost  op  Bailboad  shall  bb 
SuBSGBOBD  by  responsible  persons  before  it  can  commence  to  constraet 
its  road  wiU  not  invalidate  assessments  on  stock  sabscribed  becaose  some 
of  the  sabscriptions  necessary  to  make  ap  that  amount  turn  out  to  be 
worthless,  if  such  subscriptions  were  obtained  in  good  faith.    Id. 

15.  Ko  Dbmand  pob  Patmbnt  op  Abbbssmbnt  nbbd  bb  Madb  other  than  the 
giving  of  the  notice  required  by  the  by-Uws  of  the  corporation,  in  order 
to  maintain  an  action  therefor.    Id. 
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19.  Lattwxll  Pbisumb  nr  Fatob  or  Buwbnci  ov  Mukxcsepal  Gobtoba^ 
nov,  araated  for  the  publio  good  and  demanded  by  the  wants  off  the  oobp 
munity,  where  there  has  been  a  long-oontinned  nee  of  eorporate  powcn^ 
and  an  aoqoieeoenee  on  the  part  of  the  pnblie.    Jammon  t.  People,  901 

td   PUBUO  A0T8  ov  LBGI8LATC7BB,  RBOOONtZIVO  EziBTBirCX  07  MumStAt 

Co&FOBATiOH  and  empowering  it  to  act  as  a  body  corporate  in 
and  negotiating  obligations  thereof,  prednde  inqnixy  into  the 
of  the  original  legal  orgsni»tion  of  snob  oorpowtion,  and  are  oondnsm 
on  the  question  of  its  cxistenoe.    Id, 

See  AnaoHXBm,  4-7s  Fmcn. 

OO-TENAKGY. 

1.  On  Tehajit  nr  Ooiimoh  gamvot  Subjict  Ck>MMOR  PBonBTT  to  partien- 

lar  serritades,  by  which  the  rights  of  his  co  tenants  will  bo  aflBrtwl 
ArtdUfMOB  ▼.  Cham,  MS. 

%  Iv  OvB  ov  Two  TBHAiras  nr  Oommov  ov  Mill  abb  Mill  Sns,  to  Wnna 
WA8  Appubtbkabt  the  right  of  flowing  other  lands  above^  owned  hy 
them  in  common,  conveys  his  undivided  one  half  to  his  oo-tenaati 
together  with  appnrtensnces,  this  aathoriBes  the  latter  to  continoe  the 
flowing  of  SQch  common  lands  and  to  transfer  sach  ri^t  to  his  grantee 
Id. 

i.  Iv  Obb  Tkbabt  nr  Common  ov  Laud  Oust  his  Oo-tekamt,  Laszbb  mat 
Maxbtaib  Bjbotmbbt;  if  he  destroys  personal  property  owned  in  com- 
mon, troTer  lies;  if  he  sell  the  entire  property,  an  action  wiU  lie  against 
him;  nor  can  he  oonyey  any  part  of  the  common  property  by  metes  and 

boonds.    Id. 

See  HoMBBTBAn^  4;  Pabtnbbshiv,  1. 

ooxnsnuBs. 

1.  OOUBTT  OAXHOT  SUB  OB  BB  SVBD  BZOXPT  WRBBB  SPBOtAXJLT  PBBMBTID 

by  statate,  and  snch  permission  can  be  withdrawn  or  denied  at  any  time 
the  legislatnre  may  think  proper,    ffumaker  ▼.  Borden^  190. 

2.  ComrTr  Dbbt  Cbbated  bt  Authobttt  ov  Law  is  Pabt  ov  Pubuo  Sxati 

BSBT,  and  as  there  may  be  no  remedy  against  the  state,  so  there  may  b» 
none  against  the  county.  Id. 
t.  BoABD  ov  SirrxByisoBfl  abb  Lboal  Suoqbssobs  to  Commr  Commjbseiov- 
BU*  Ck>nBT,  in  Illinois,  where  the  township  oiganiation  is  adopted,  aad 
as  snch  succeed  to  the  legal  title  to  official  bonds,  on  which  th^  may 
bring  salt    €hrem  w.WardweU,  ML 

See  Btatutbb«  10. 

OOUBTS. 
1.  OouBin  ABB  BouKD  TO  Takb  Notiob  ov  Political  abb  Social  GoBBmoa 

of  the  country  which  they  judldally  rule.    Irwin  ▼.  PAiOijm,  113L 
t.  It  s  BOT  Bbbobboub  vob  Coma  to  Oubb  Tbbms  to  Dbvbbbabt.    M^ 

r.  Hammm^  ISfi.  « 

X  PBOBATBCoUBTUCoVBTOVSPBOIALAHBLlMrrBBJUBISBIOTIOir.    Olarftt 

T.  Perry,  82. 
i.  MOBT  OV  Obbbbal  Powbbs  OV  Pbobatb  Coubt  belong  pecnliac|y  sad 
originally  to  court  of  chancery,  which  still  retains  all  of  its  JnrisdioliQa» 
id. 


Index.  7M 

Sw  Hmnxct  Corsr  of  Iowa  mat,  upoh  Atpbal  vbom  Jomoi^  OoumT.  ninm 
to  gimnt  ft  new  triAl,  and  reloM  m  trial  by  jury.    AnOb  ▼.  State,  487. 

See  BflTATBB  ov  Dmxdints,  2. 

COVENANTS, 

1.  RBSTRicnow  or  Gotbnaut  against  ABaovuvn  ComAnrsD  ur  L■Aal^ 
when  <moe  removed,  ie  forever  removed.     Chipmtm  v.  XmeriCf  80. 

8.   RiSXBICnOH    OF    Ck>VXlTANT   AOAIVST  AsSlQVWOn  COHTAIVKD  Df  LbABB 

will  never  be  ao  enforced  as  to  prodnce  a  forfeiture.  It  it  a  reatBaint 
against  alienation  and  against  the  policy  of  the  Uw.  Id, 
S'  LnsxB's  CovBNAUT  TO  Build  Whabf,  No  Particular  Timb  bxiho  Stif- 
ULATED,  may  be  complied  with  at  any  period  before  the  expiration  of  the 
time,  and  nntil  then  the  lessor  can  have  no  legitimate  caose  of  complaint. 
Jd. 

A,  OOTSHAHT  "TO  LVT  LI88OB  HAVS  WHAT  LaND  He  AVD  HIS  BbOTBXBI 

moBT  Want  fob  Culixyation  "  is  too  uncertain  to  be  enforced.    Id. 

See  Contbaots,  3-4. 

OBIMINAL  LAW. 

1.  LABonrr  of  Goods  in  F6bxign  Countbt  and  Bbxnoino  Thu  nrao  Con- 
MOVWBAiffB  of  Massaohnsetts  does  not  constitnte  larceny,  in  Mssss 
ehosetta,  foi  which  an  indictment  will  lie.    Comnumweaiih  v.  Upriehardt 
782. 

S.  Lr  THKBX  IS  Ant  Etidxnck,  in  Casx  of  Homicids,  upon  which  the  Jury 
night  have  mitigated  the  charge  from  mnrder  to  a  lower  offinse,  or  if  there 
Is  any  evidence  which  would  leave  any  doubt  whether  the  defendant  noted 
with  malice  or  had  not  been  actuated  by  principles  of  self-preservation, 
then  the  defendant  is  entitled  to  have  the  jury  instructed  as  to  tiie  dif- 
ferent degrees  of  homicide,  and  what  constitutes  each.  Kemer  v.  Staie, 
209. 

8L  Thbsats  of  Pbosasbd  Pbiob  to  Tims  of  Homicidb,  uncommunicated  to 
the  defendant,  may  be  introduced  in  evidence  to  show  the  state  of  feeling 
entertained  by  the  deceased  toward  the  accused;  but  cannot  be  intro- 
duced by  the  defendant  as  a  Justification  of  the  homicide,  unless  he 
shows  that  such  threats  were  brought  to  his  knowledge  prior  to  the  act. 
The  remoteness  or  nearness  of  time  as  to  the  threats,  pointing  to  the  act 
subsequently  committed,  makes  no  difference  as  to  the  competency  of  the 
testimony.    Id. 

i.  Salb  Constttutxs  Bxt  on  EuBonoN,  and  the  parties  are  Indictable  there- 
for where  the  substance  of  the  contract  is  that  the  property  sold  shall 
by  paid  for  at  a  fsir  value,  or  more,  in  case  a  partienlar  election  shall  re- 
sult In  a  certain  way,  and  shall  not  be  paid  for  at  all  or  shall  be  paid  for 
at  less  or  more  than  its  value  if  the  election  shall  result  in  a  osrtalB 
other  way.    CcmmonweaUh  v.  «9Ao«se,  661. 

k  Indiohunt  FOB  BBTTiNa  ON  Eliotion  OF  PABTiouLABPBBSOirata  certain 
election  is  &tally  defective  If  it  dose  not  show  suoh  person  to  have  been 
a  eandidate,  or  to  have  been  voted  for,  or  in  any  way  proposed  to  be 
diosen  at  such  election.    Id. 

1  iNDIOnONT  FOB  QfFBNBB  AGAINST  PUBUO  MOBAUi,  AND  NOT  AOAimV  In- 

MTiDUAL,  IS  Sufficient  WmoH  Chabobb  thai  the defendanti  "on  Sua- 
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dfty,  the  aeoond  day  of  April,  a.  d.  1864»"  In  tiM  oonnty  wiian  Am  i»- 
dictment  was  found,  '*did  aell  to  diven  penont  m  lai^  qmntxbf  ol 
mrdent  sptrits,  to  wit,"  eto.,  withoat  atating  the  names  of  the  penou  to 
whom  the  spirits  were  sold,  or  that  they  were  sold  to  some  pecson  to  the 
grand  jurors  unknown.  State  ▼.  PameU,  72. 
See  Ck>N8nT0TiotiAL  Law,  10, 11,  18.  17;  IvaAviTT,  1-S|  IxszKUCiuun.  S; 
JuBT  AVD  JuBOBS,  1, 3;  Plbadino  ako  PBAono^  83;  Wmman,  &. 

DAMAGB& 

1.  Mbabubi  07  DAJfAOBi  lOB  Failubb  TO  Dblivbb  Goom  at  Bnaam 

Tuu  AND  Plaob,  when  the  prioe  is  not  paid  or  adTanoed  betae  ttaie 
for  delivery,  is  the  diffeienoe  between  the  oontcact  price  and  the  maxket 
prioe  at  the  time  for  delivery.    Cannon  ▼.  IbUom,  474. 

2.  Mbasube  or  Damaoics  for  Failubi  to  Delxvbb  Goods  at  Sfbovibd 

TiMB  AND  Placs,  where  prioe  has  been  paid  prior  to  time  for  dellTery, 
is  the  highest  market  prioe  between  day  for  delivery  and  time  when  suit 
is  brought,  provided  the  plaintiff  does  not  unreasonably  delay  the  insti- 
totion  of  his  suit.    I<L 

t.  In  Action  fob  Bbbaoh  of  Written  Contbaot  to  DELnrsB  Saw-loos, 
plaintiff  cannot  recover  prospective  profits  to  accrue  from  sawing  tiw 
logs  into  lumber,  nor  damages  for  hii  mill  lying  idle  and  the  wagsa  of 
laborers  to  take  care  of  it.    id, 

4.  In  EamcATiNa  Daxagbs  Sustainbd  bt  Fateeb  fbom  Injubt  to  his 
in&nt  son,  the  jury  may  take  into  consideration  the  expense  of  medieai 
attendance,  the  loss  to  the  father  through  neglect  of  business  dniJQg  his 
son's  illness,  and  the  loss  likely  to  arise  to  the  father  from  the  aon%  crip- 
pled stoto  during  the  period  when  he  would  be  able  to  provide  for  hiaown 
support  or  assiBt  his  father;  but  the  jury  cannot  consider  tlie  mental 
anguiah  or  Buffering  which  the  injury  caused  the  &ther.  Hlodk  t.  Oat- 
roUton  Bailroad  Co.,  586. 

ft.  EXBMPLABT  OB  VINDICTIVE  DaXAGBB  WILL  NOT  BE  AlLOWBD  to  a  fatfasr 

for  an  injury  to  his  infant  son,  and  will  only  be  allowed  to  the  immadiato 
person  receiving  the  injury,  either  in  a  suit  proseouted  by  himaalf  or  by 
some  one  for  his  use.    Id, 

See  Reflbvin,  1. 

"DAKGBB8  OF  THE  BIYER." 
See  Common  Cabbiebs,  18-22,  25;  SBrmmQ^  %  7« 

DEBTOR  AND  CREDITOR. 

1.  Cbbdrob  oanvot  80  Deal  with  One  of  his  Dbbtobs  in  Joint  Con- 
tbaot aa  to  place  the  co-debtor  in  a  position  where  it  will  be  impossible 
for  him  to  enforoe  contribution  in  esse  he  pays  the  debt^  Hum  ▼.  JTiS, 
705. 

f.  Debtob  may  Give  Pbefkbenoe  to  One  Cbbditob  oveb  Anotheb,  if  the 
instrument  intended  to  effect  that  object  containa  the  requisite  provii- 
iona.  But  if,  by  mistake  of  law,  the  parties  adopt  such  an  instrument 
as  cannot  effect  their  intention  without  the  aid  of  a  court  of  equity,  the 
court  will  not  correct  the  mistake  by  reforming  the  instrument,  to  the 
prejudice  of  the  general  creditors  of  a  debtor  in  very  embarrassed  circum- 
stances.   Anderson  v.  Tidings,  708. 
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iL  OooiT  ov  Sooirr  wi£l  vof  DsniTB  Griditioim  ov  LaoAL  ADTAHTAax 
wliieh  th^  !»▼•  fay  weon  ol  a  misteke  of  Imw  in  the  dimwing  of  *  deed, 
fay  leforming  meh  deed  for  Ifce  faeneflt  of  pertiee  who  hsve  no  etoooger 
equity  tittn  they.    Id. 

See  ATTAOiumii's,  1;  Bnoirnova»  1-4. 

DBCLAEATIONS. 
See  EviBXivoi,  8,  9. 

DEEDa 

t.  CovsiDKBASioir  or  hfurm  avd  Amonov,  ni  Dm,  will  Mqiport  an  in« 
faeritenoe.    Pkrmm  ▼•  itreuCnMH^,  i40. 

S.  Mnu  BKmnnoir  ov  Dkid  bt  Gilihtob,  ov  Itulv,  will  hot  AMwaat 
m  VAUDirr,  nnleis  it  fae  deelerad  or  nndentood,  mt  the  time  ol  ite 
canontion,  that  tlie  deed  it  not  to  pan  oat  of  the  poweirion  of  tlie 
grantor.     Welibam  ▼.  Weaver,  286. 

S  Dud  to  sb  Dblivxbbd  at  Diath  ov  GBJjrroB.— When  tiie  grantor  in 
a  deed  of  gift  gave  it  to  one  of  the  snbeorihing  witnewee,  with  inatmotiona 
to  haTe  it  reoorded,  and  to  hold  it  aa  hia  agent  nntil  he  ahonld  be  deadt 
and  then  to  deliver  it  to  the  donees,  whioh  inatmotiona  wen  followed,  it 
waa  held  that  it  ooold  not  take  effbet  aa  his  present  deed,  nor  aa  an  esorow, 
fant  if  valid  at  all,  it  mnat  be  aa  n  teatamentaiy  paper,  and  be  proved 
aocordingly.    Id, 

^  AuTBOBiTT  Qvm  TO  AoiVT  BT  Qbahtob  OV  DxxD  TO  Dbuvxb  Samb,  to 
be  validly  exercised,  mnst  be  petformed  in  the  life-time  of  soch  grantor, 
aa  the  agenfs  authority  ia  terminated  by  hia  death.    Id. 

C  To  Conbxitutb  Wbitdtg  Bbgbow  merely,  it  most  be  placed  in  the 
handa  of  a  third  penon,  to  be  delivered  on  the  happening  of  a  specified 
eontingemsy.     Wigki  r.  Shelby  BaiUnad  Co.,  S22. 

C  Dbliybbt  u  a8  EasBnnAL  to  Vauditt  ov  Bbobow  as  to  Dbbdi  the 
only  difSBrenoe  beuig  aa  to  the  manner  of  delivery.  Weilbom  v.  ITeofer, 
23S. 

7*  Bbobow  QsraBALLT  Taxu  Ewbot  vbom  Datb  ov  Sboovd  Dblivbb- 
ABOB;  bat  when  jnstioe  reqoiies  a  resort  to  a  fiction,  this  time  relates 
back  to  the  first  delivery,  so  as  to  give  the  deed  effect  from  that 
time.    Id. 

S,  Pbbsoh  to  Whom  Esobow  has  bsbn  Dbuybbbd  is  Aobbt  ov  Both 
Gbabtob  akd  Qbabtbb.  He  does  not  hold  the  deed  sabjeot  to  the  oon* 
trol  of  tlie  grsntor,  who  has  no  power  over  it,  and  can  no  mora  coonter- 
mand  its  delivery  than  he  ooald  that  of  an  abeolnte  deed.    Id. 

g,  Dbbd  Taxbs  EmcT  ovlt  vbom  its  Delivxbt,  Which  may  bb  bt 
WoBDS  withont  acta,  or  by  acts  withoat  words,  and  may  be  made  either 
to  the  grsntee  or  to  a  third  person,  who  has  no  special  anthority,  for  the 
nse  of  the  grantee;  farther,  a  grsntee  need  not  be  personally  present  to 
accept  the  delivery  of  a  deed.    Id. 

10.  Rboistbation  ov  Dbbd  dobs  not  Amount  to  Dblivbrt  thebeov,  and 
its  being  placed  on  record  by  the  direction  of  the  grantor  is  but  prima 
fade  evidence  of  its  delivery,  which  may  be  explained  and  rabatted  by 
testimony.    Id, 

11.  Debd,  17  Madb  with  Vibw  to  Disposition  ov  Man's  Estate  aitbb 
his  Death,  will  inare,  in  law,  as  a  deviae  or  will.     Whether  an  instra« 

Am.  Dbo.  Tol.  LXni-«l 
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rnant  be  m  deed  or  will  doat  not  depend  on  He  form  or  minner  of 
tion,  bnt  upon  its  opemtion.    Id, 

12.  IxCTBUMBffT  Which  was  in  Fobm  Dbxd  may  l>e  shown  to  l>e  a  will,  s» 
the  intention  of  the  maker  may  be  asoertained  not  only  from  the  instra- 
ment  bat  from  extrinsio  testimony.  Declarations  of  a  party  in  possoenion 
of  property  and  exercising  acts  of  ownership  may  be  admitted  in  evidence* 
not  for  the  purpose  of  showing  title  in  himsdf ,  bnt  for  the  porpoee  cf 
rebutting  the  presamption  that  he  held  as  tmstee,  and  as  fortifying  hia 
possessory  title.    Id, 

It.  Dud  from  Bank  is  Pbima.  Faodi  Good  when  signed  by  the  presideai 
and  ooontersigned  by  the  cashier.     Feos^  ▼.  Orciham,  228. 

K  DiBD  FBOM  Pbisidknt  ov  Bank  to  Hdcsblf  is  not  Absoluts  Nuuurr, 
although  the  law  looks  with  great  suspicion  upon  sach  transactions.  It 
is  at  least  admissible  as  color  of  title.    Id. 

10.  Whxbb  Pbbsidbnt  ov  Bamx  Maxxs  Dbid  to  HmssLT,  nr  Ordbb  to 
Maxi  his  oocnpancy  of  the  property  conveyed  adverse  to  the  bank,  he 
mnst  give  it  notice  that  he  has  ceased  to  hold  it  ss  prssident,  and  has 
commenced  to  hold  it  in  his  individual  capacity.    Id. 

IfL  Whuub  Oashivb  ov  Bank  EzxotrrBs  Dxn>,  Bank  is  Hkld  to  hatb 
KonoB  of  its  contents.    Id, 

17.  NoncB  is  Givxn  to  Bank,  whosb  Prbsidknt  has  Madx  Dxxd  ovCSebtain 
of  its  property  to  himself,  that  such  president  is  holding  it  in  his  individ- 
ual capacity,  where  he  purchases  negroes,  and  empl<^  overseers  to  fsrm 
said  lands,  ss  such  acts  are  not  performed  by  banks.    Id, 

18.  Psoov  that  Sxal  Awixxd  to  Dxxd  is  Cobfobatb  Sbal  is  Unnxcbssabt 
when  the  deed  is  shown  to  have  been  duly  executed  by  one  having 
authority.  Under  such  droumstances  the  seal  is  prima  faeie  that  of  the 
corporation.    PMlUpt  v.  Cqffee^  357. 

10.  Words  *'  hayb  Qivbn  and  Qbantbd,"  in  Dxbd,  are  sufSdent  to  pass  an 
estate  in  fee;  and  the  words  "  to  her  and  her  own  proper  and  legal  heirs 
forever,"  in  the  habendum  of  a  deed,  are  sufficient  to  pass  an  estate  of 
inheritance.    Piermm  v.  Armstrong,  440l 

20.  Ck>NTXNT8  ov  Dbxd  oannot  bb  Proybd  if  the  deed  has  been  surrendoed 
and  destroyed  by  the  party's  own  voluntary  act  or  consent,  and  such 
surrender  and  destruction  of  an  unrecorded  deed  may  have  the  effect  of 
divesting  his  title  by  estopping  him  from  proving  the  contents.  8peer  v. 
Spetr,  418. 

21.  Dbstbuction  ov  Joint  Dbbd  bt  Onb  Gbantbb  without  Othxb^  Con- 
BBNT  does  not  have  the  effect  to  divest  the  title  which  vested  in  thsss 
jointly.    Id. 

22.  Dbbd  will  not  bb  Revobxbd  as  to  Coyxnant  thbbxin  after  an  aetiiOD 
for  its  breach  has  been  brought  against  the  defendants  by  the  com- 
plainant, who  suffisred  a  recovery  against  him  for  costs.  Rujtner  v.  Jfe- 
Cbnne2,3e2. 

28.  Dbbd  will  bb  Bxvobmbd  vox  Mistakb  ov  Faot  only  upon  clear  and  satis- 
&otory  evidence  of  the  mistake;  but  this  does  not  extend  to  mistakes  of 
law,  or  to  mistakss  in  the  intention  of  one  only  of  the  parties  withmrt 
frand  in  tlie  other.    Id. 

See  DiBTOB  and  Cbbditob,  3;  Judicial  Salbb,  8;  MoBXOAaBB^  8, 7;  Pi 

NBB8HIV,  3;  Rbvxbsions. 


Index.  808 

DENTISia 
See  NBOUoxHOi. 

DEPOSITIONS. 

Jm  Dipoaniuir,  WiiraH  kat  Anbwcb  GBon-onnaooAVimm  bt  BMnm^ 
KKS  to  hie  UMwen  to  the  direct  queetioiia.    iVfotep  ▼.  Jfildbefi,  SSS. 

See  Btidkrcx,  14. 

DBTINX7E. 

DucAHD  lOB  Birmr  ov  Chattel  must  bb  Madb  bt  Owvbb  of  Boba 
Fii>B  PuBGHAraB,  even  from  the  wrongful  taker,  before  he  ie  liable  to  lA 
eotion  to  recover  the  poMeerion,  although  the  one  who  wrongfully  took 
the  ofaattol  is  liaUe  without  demand.     Wood  v,  Cohen,  389. 

DIVOBCB. 
See  Mabbiaob  and  Ditobcb. 

DOMICILB. 

1.  Domanji  or  Husbabd  is  Domioilb  of  Wifb.    Beturd  ▼.  Knox,  125. 

2.  DomoiLB  OF  Fatheb  n,  in  legal  contemplation,  the  domicile  of  his  minor 

chUdran.    OHmmeU  ▼.  WUheringUm,  66. 
i.  MoroB  Ghildpbv  Usuallt  Kbtain  Dokiciui  of  tbbib  Dbobasbd  Pabbnt; 
bat  when  a  natuial  totrix,  the  mother  of  a  child,  removes  her  domicile 
to  another  roontry,  taking  her  child  with  her,  the  domicile  of  the  child 
is  changed  with  that  of  the  mother.    8uoeea$ion  o/LewU,  000. 
See  EzBODTOBS  avd  ADmniSTBATOBS,  15;  Guabdiax  anb  Wabd,  I-J» 

DOWER. 
See  Husband  A2n>  Wifb»  L 

DRUGGISTS. 

See  Nboliobncb. 

EASEMENTS. 

See  SOTBRSIQITTT,  4,  5. 

ECCLESIASTICAL  LAW. 
See  Mandamus,  1-3, 

EJECTMENT. 

See  Co-TBNABOTy  3. 

ELECTIONS. 
See  Cbdcinal  Law,  4,  5. 

EMINENT  DOMAIN. 
1*  LmvOB  n  Pbopbbtt,  and  asrachcanonly  be  taken  for  pnblio  purpoesf  and 
aftor  full  compensation.    Beebe  v.  BUUe,  380. 

8»  LBMUiATUBB  OANNOT  EnLABOB  ITS  POWBB  OVBB  PBOPBBTT  OB  PUBSUIM 

by  declazing  them  nuisances.    Id, 

See  CoBWATUTiONAL  Law»  16b 
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EQUITY. 

1.  fiovrrr  will  not  Orant  Riuir  irpoir  Gbovvd  ov  ICnvAm  uiaaog 
ignocmaoe  of  law.     Pierwn  ▼.  Armatrwtgt  440. 

fc  Pabtt's  Failubb  to  Maki  Dsfbnsb  at  Law  thbouoh  Mistakb  as  t» 
HIS  Biohtb  does  not  entitle  him  to  relief  in  cfaenoeiy.  Didfaaraon  v. 
Board  qf  ComaUitUmert  of  Ripley  County^  373. 

%,  Bquitt  18  Willing  to  Gitb  Imm kdiatb  Paktibs  to  Ikbtbukbmt  Pun- 
LMB  or  CoBBBoriNO  its  errors  uising  from  mistake  when  the  omtro- 
▼eny  is  between  themselves,  but  is  everse  to  permitting  tach  oorreetioiis 
when  the  rights  of  strangers  are  involved.    ^Jui^rsoR  v.  Tydrngt^  70S. 

4.  ly  Full  Bxdbbsb  has  bbbk  Providbd  bt  Statutb,  Eqihtt  is  Oostbd  or  rb 
JuBiSDionoK  in  saoh  oases  as  partitions,  the  establishment  of  lost  papsn, 
the  foreolosare  of  mortgages,  the  settlement  of  aooonnts,  etc.,  notwith- 
standing the  English  rale  adopted  hers  giving  equity  ezcfaisive  or  ooa- 
oorrent  jurisdiction  of  such  cases.  Os6om  t.  Ordkujtry  qf  Harrit  GeMm^T* 
290. 

fi  Whbbb  Statutes  or  State  Pbovidb  Ebhbdy  uroir  Guabdian's  and  other 
trustee  bonds,  to  give  equity  jurisdiction  of  such,  a  speeial  case  must  be 
BBsde  by  the  bill.  An  allegation  that  the  guardian  is  a  non-rssidant,  er 
that  before  leaving  the  state  he  gave  a  large  sum  of  money  to  his  sureties 
to  indemnify  them,  where  the  bill  does  not  seek  to  pursue  said  som  as  a 
tmst  fund,  is  insufficient.    Id, 

iw  Whxbb  Fathbb  Convbts  Land  to  Ma&ribd  Dauoutbb  in  consideration 
of  love  and  afifection,  and  upon  condition  that  if  she  shall  die  withont 
ehildren  living  at  the  time  of  her  death  the  land  shall  revert  to  the 
grsntor  and  his  heirs,  as  though  no  conveyanoe  had  been  made;  and  the 
daughter  dies,  leaving  an  infant  child  surviving  her,  who  subsequently 
dies  leaving  his  father  heir  to  the  property,  a  bill  filed  by  the  grandfather 
of  the  child  against  his  father,  alleging  tiiat  it  was  the  complainants  in- 
tention in  making  the  deed  to  his  daughter  that  her  husband  should 
never  in  any  event  have  any  interest  in  or  control  over  the  property, 
snd  that  the  deed  was  executed  by  him  with  that  understanding,  and 
praying  that  the  complainant  may  be  quieted  in  his  title,  and  that  the 
eloud  cast  thereon  by  said  deed  be  removed,  shows  no  equitable  right  in 
the  complainant     Pierson  v.  Amutrong,  440. 

Iss  AcKX>UNT,  1;  Courts,  4;  Debtob  and  Cbbditor,  2,  3;  Estoppbl;  Ex- 
■0UT0B8  AND  Administbatobs,  6;  iNJUNonoNB;  Mandaxub,  %  3; 
TyTA^^tgn  WoKBV,  3;  MoBTaAGBS,  12-16;  RBOsrrBBs,  1,  2;  Sncnns 


ERROB. 
See  Plbadino  and  PBAonoB;  Wbit  or  Bbboh. 

ESCBOW. 
See  Ck>BP0BATi0N8, 10;  Deeds. 

ESTATES. 
8ss  Deeds;  Husband  and  Witb;  Trusts  and  Tbustbbs,  0;  Willi. 

ESTATES  OF  DECEDENTS. 
L  Pobthuhous  Child  Takbs  by  Descent,  at  all  events  under  the  Ulinoii 
statute  of  wills,  the  same  as  if  he  had  been  bom  during  the  lifa-tisse  vi 
the  intestate.    Smith  v.  MdOmmOi^  340. 
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X  Pmbatb  Ooobt  mmr  Dtobminx  wHgriiME  rmgam  Mam  Ihun  agunfl 
fliteto  of  a  deoedflnt  or  not;  the  legiaUtore  hft^o  no  oonititatloiiAl  power 
to  find  and  deteimine  that  fact.  And  if  thepfobato  raoordi  and  filealail 
to  ahow  that  there  were  aoeh  dehta»  paiol  evidanoa  ia  not  admieajble  to 
prove  their  aiiatenoew    Daotmpori  ▼.  Tcmng^  320. 

8ea  BUOUTOBBASD  AsHurianuTOBS;  Tbuvts  ahd  Truro^  St  4»  9;  Wuu, 

ESTOPPEL. 

1.  BQDixasui  BwopygL  u  Dmms  Atailablb  at  Law  aa  waU  aa  in  eqnitjr. 
Didaermm  t.  Bomtd  qfOommimUmen  qfRipiqf  Cotmly,  873. 

S.  Dooranni  or  BnomL  nr  Pais  DnoaaaiD.    Tiku  t.  ifbora^  680. 

8.  SnjiHos  ov  Pastt  BAYnr o  Full  Evowixdob  ov  his  Owh  BwBfa,  ao  aa 
to  intentionally  permit  othere  to  be  deceived  and  milled  in  relation  to 
them,  will  condnde  him  from  afterwarda  interpoaing  hia  daim  to  tha 
prejndioe  of  the  party  thna  deoeived  or  mialed.    Id, 

4  SnJDiOB  ov  Partt  Igvoraut  ov  ma  RmoiB  doea  not  generally  operate  to 
hia  prejndioe,  but  if  he  indnoe  othera,  eqnally  ignorant,  by  hia  active  Inter- 
f eranoe,  to  pnrane  a  partionlar  oonrae,  he  will  be  eatopped  to  deny  ri|^to 
acquired  therecmder,  on  the  ground  that  where  one  of  aeveial  innooent 
partiea  muat  aaffer,  the  loia  ahould  fall  on  the  one  by  whom  it  waa  oooa- 
aioned.    Id, 

8L  BnovnEL  dob  hot  Ovxeatb  to  Pbmutdb  Pubobasib  of  one  of  two  eon- 

tigoona  lota  aold  at  puUio  auction,  at  which  eale  a  third  penon,  at  the 

vendor'a  reqneat,  polnto  out  the  line  between  two  lota,  to  which  boundary 

no  objeetion  ii  made,  from  Aiaimitig  to  the  true  line  of  hia  lot  beyond  the 

one  thua  pointod  outi  unlees  at  tlie  time  of  the  aale  he  knew  where  the 

true  line  of  the  lota  waa,  and  the  other  purehaaer  waa  induoed,  and  did 

pnmhaiei  in  ooaaequenoe  of  hia  aQanca,  or  of  aonie  other  aoto  done  by 

Mm.    Id. 

See  JunouL  Saun^  %  6;  BawMiKm,  1 

KVIDENGB. 
]«  WBBTBr  Ck>iiTsa€T  oawoT  n  Ehlabosd  bt  Pabol  BvnmrcB.    Clan- 
non  ▼.  Folmrnt  474. 

ti  PaBOL  BvIDBHOB  18  iBADmaBEBLB  TO   AmrVL  OB  SOBSTAIITIALLT  VaRT 

WsiTTBir  Aobbbmbut,  except  for  fraud.    Irwin  ▼.  Iten,  420. 

X  Pabol  Bvidbvob  is  ADMianBLB  to  Explain  Latbrt  Aboiquitt  in  written 
agreement  to  leaae  for  a  term  of  yean  the  "Adama  house,  situate  on 
Washington  atreet,  in  Boaton,"  ao  aa  to  show  that  the  intention  of  partiea 
waa  to  include  only  that  part  of  the  building  fitted  up  aa  a  hotel  under 
the  name  of  the  "Adama  house,  **  and  not  the  aeparate  shops  below,  which 
occupied  all  the  ground  floor  except  the  part  used  aa  an  entrance  to  tha 
hoteL    SargeiU  ▼.  Adanu,  718. 

4,  Pabol  TmixoHT  that  (huoEB  was  Dbawb  iv  Fayob  ov  Plaihtiw, 
THAT  MiBTAXB  WA8  Madb  In  writing  hia  name,  and  that  the  order  waa 
in  hia  hands,  and  waa  accepted  aa  due  to  him,  should  be  received.  JaeoU 
V.  Beasofi,  800. 

f  •  AlTBB  BXIOVTION  OV  LfRBUlfXlIT  BA8  BBBN  PBOVBD  IN  UsUAL  MaNNXB, 

eoort  should  admit  it  in  evidence,  r^gwdless  of  any  apparent  alterationa 
vpon  it^  the  natnia  of  which  ahoold  be  paaaad  upon  by  tha  Jury.  FtimUi^ 
r.MUekA  288. 
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C  Parol  Coktr act  Alubokd  in  Bill,  Which  n  Dsima>  bt  Akbwkk  tbcfreteb 
may  be  established  by  parol  evidence;  the  answer  may  be  contrmdicted 
by  evidence  aliunde.    Id. 

7.  Pabol  Coktract  for  Land  shoitld  bx  Protzd  by  dear  and  indispatefala 
evidence,  leaving  no  reasonable  doubt  as  to  its  'terms.    Id. 

S.  Drcla&ations. — ^The  admissibility  of,  generally,  discnssed.    Id. 

II.  DiOLARATIONfl  07  PaRTT  AT  WOBX  UPON  BuiLDINO,  THAT  Hb  WAS  WOBX- 

INO  TOR  M.,  are  admissible  in  evidence,  as  part  of  the  res  gubat^  as  tending 
to  show  that  he  had  no  interest  in  the  building.     Id. 

IOl  Admissions. — Admissions  should  be  clearly  proved,  delibeiately  made,  and 
precisely  identified,  in  order  to  be  good  evidence;  bat  hasty  and  inad- 
vertent verbal  admissions,  however  clearly  proved,  ara  entitled  to  littla 
consideration.    Id, 

il.  RjECEiFT  OF  Party  Who  is  Himsslf  Compstkht  Witness  is  hearsay  evi- 
dence, and  inadmissible.    Id. 

12.  Law  of  Foreign  Countrt  is  Fact  to  be  Proved.  Whidden  ▼.  Sedfft, 
661. 

15.  Copt  of  Itehs  of  Aooount  Made  from  Merchant's  Aooount-book  and 
sworn  to  by  him  are  inadmissible  as  evidence  to  establish  such  account 
in  an  action  for  goods  sold  and  delivered,  although  the  books  themselves 
have  been  burned.     Creamer  dt  Oraham  v.  Shannon,  226. 

14.  Deposition  of  Witness  is  not  Competent  to  Prove  Statute  of  a  sister 
state.  The  Iowa  code  provides  that  such  statute  may  be  proved  by  pro- 
ducing a  printed  copy.     LcUierett  v.  Cooh,  428. 

16.  When  Transcript  of  Record  is  Admissible  in  Evidence.— The  record 
of  proceedings  against  an  administrator  and  his  sureties  in  one  state, 
instituted  by  one  of  the  distributees  of  an  estate  for  his  distributive 
share,  had  without  notice  to  the  administrator,  and  which  resulted  in  a 
decree  against  the  heirs  of  a  deceased  surety  for  their  proportional  part 
of  the  sum  due,  and  followed  by  supplementary  proceedings  in  execution 
returned  satisfied,  is  invalid  as  the  foundation  of  an  action,  in  a  sister 
state,  against  the  administrator,  for  want  of  notice;  but  it  is  admissible 
in  an  action  against  him  by  the  heirs  for  money  paid,  as  prima  /aae  evi- 
dence of  the  sum  due  by  the  administrator,  of  the  obligation  of  the  heiis 
to  pay,  of  the  assent  of  the  administrator  to  the  payment,  and  of  the 
actual  payment  of  the  money.    Snider  v.  OreeUhoueef  64. 

Bee  Agenct,  7,  8,  11;  Alteration  of  Instruments;  Banks  and  Bankino^ 
3;  Common  Carriers,  13;  Corporations,  U;  Deeds,  10, 12,  20;  Depo- 
sitions; Estates  of  Decedents,  2;  Innkeepers,  1,  2;  Insanttt,  1-9; 
Judgments,  4-7t  12;  Negotiable  Instruments,  12;  Pleadino  akb 
PRAonoB,  2,  26, 30,  36;  Sheriffs,  7;  Slander*  1;  Trusts  and  TBUSTEEi, 
1,  8;  Witnesses. 

EXECUTIONS. 

1.  Word  "  Necessary,"  in  Connsctioot  Statute  Exsmptdtg  from  Exbcv- 
TiON  Household  Furniture  of  the  debtor,  while  it  ezdades  superflu* 
ities  and  articles  of  luxury,  fancy,  and  ornament,  embraces  those  thingi 
that  are  requisite  to  enable  the  debtor  not  merely  to  Uve,  but  to  live  ia 
a  convenient  and  comfortable  manner.    Montague  v.  Richardeon^  173. 

1,  Statute  of  Connecticut  Exempting  Certain  Property  of  Debtor 
FROM  Execution  is  a  remedial  one,  and  having  been  passed  for  a  humans 
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porpoae,  ought  to  be  libenlly  conttnied  is  farthennoe  of  the  henovolent 
objects  for  which  it  was  enacted.    Id. 

X.  Law    EZKlfFTIIfO    FBOM    ExICUTION    KiOISSABT  FuKIHI'UBB  OV  DKBflOB 

exempts  such  articles  as  are  necessary  when  the  levy  is  made,  and  not 

merely  those  that  were  necessary  when  the  law  was  passed     Id, 
4.  Whxthsb  Apparatus  Called  Ramos  is  Sroyx  or  not,  within  the  mean* 

ing  of  the  statote  exempting  certain  property  from  exeoatioii,  is  a  qnes* 

tion  of  fact  to  be  submitted  to  the  jury.    Id, 
t.  Term  *'Waoon,'*  iv  Exemption  Statote,  Means  a  common  yehiclefor 

the  transportation  of  goods.     Quigley  t.  Ocrham,  189. 

6.  Hacknet-ooach  Used  for  Convetancb  of  Passenoers  is  not  "  Waoon,'* 

within  meaning  of  exemption  statute.     Id. 

7.  Scire  Faol^  woold  Afford  No  Adequate  Remedy  as  Means  of  In- 

quiring into  the  manner  in  which  a  grant  had  been  issQed,  as  it  only 
reaches  such  matter  as  appears  upon  the  face  or  within  the  body  of  the 
grant.     Walker  ▼.  WdU,  252. 

See  Judgments*  9;  Sheriffs. 

EXBCUTOBS  AND  ADMINISTBATOBS. 

1.  Note  Executed  to  One  as  Adminibtrator  is  Prima  Facie  Assvn  of  tho 

estate.    Jones  v.  Everman,  521. 

2.  Administrator's  Individual  Debt  is  not  Presumed  Adjusted  on  Exe- 

cution OF  Note  to  Him  as  administrator  by  his  creditor.    Id. 

8.  Administratrix  mat  Make  Note  her  Own,  Oitxn  to  Her  as  Adminis- 

tratrix, and  is  presumed  to  haye  done  so  where  she  sues  on  it,  with  her 
husband,  in  her  own  right.    Id. 

4.  Antenuptial  Personal  Debt  of  Administratrix  is  Admissible  Set-off 
in  an  action  by  her,  in  conjunction  with  her  husband.  In  her  personal 
right,  on  a  note  given  to  her  as  administratrix,  and  its  effect  can  be 
avoided  only  by  allegation  and  proof  that  the  note  is  still  assets  of  the 
estate.    Id. 

6.  Administrator  Takes  No  Estate,  Title,  or  Interest  in  Intestate's 
Realtt,  in  Illinois,  but  simply  a  power.    Smith  v.  MeCownell^  340. 

8.  Administrator  cannot  Bring  Possessory  or  Real  AcmoN,  at  law  or  in 
equity,  in  Illinois,  for  the  recovery  or  maintenance  of  possession  or  title, 
or  to  clear  up  and  vindicate  title  from  clouds  from  adverse  claims.    Id. 

7.  CONVXTANCE  BT  ADMINISTRATOR  WhICH  DOES  NOT  PURPORT  TO  COITTET 

any  estate  or  interest  except  his  own  is  ineffectual  to  pass  the  interest 
or  estate  of  his  intestate.    Dtwenport  v.  Ytnmgt  320. 

8.  Heir  is  Owner  of  Lands  of  Intestate  in  Dlinois,  and  is  entitled  to  the 
rents  and  profits  thereof,  although  they  are  subject  to  the  pajrment  of 
debts,  and  may  be  divested  by  decree  and  sale  of  the  administrator. 
SmUh  V.  McOwmeO^  340. 

il  Where  Statute  Authorizes  Sale  of  Real  Bbtatx  of  Decedent  for  the 
payment  of  his  debts,  a  sale  made  by  the  administrator,  without  proring 
that  there  were  any  debts  owing,  is  invalid,  and  oonveys  no  title.  2>a» 
vewportr,  Tbvn^i,  890. 

tOL  Lboislativx  Enactments  MAT  Empower  Court  toorder  a  domestic  admin- 
istrator, having  in  his  hands  the  distributive  share  of  an  estate  Vl^wiging 
to  minor  children  legally  domiciled  in  a  foreign  state,  to  pay  the 
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ofw  to  ibe  foreign  goardkn  appointed  for  the 
OHmmeti  ▼.  WUkerhgkm,  06. 
Bee  AooomiTg  2;  BTiDurcB,  15;  Ovabdiav  ahd  Wabii,  S| 

TBuam8,4. 

XXEMPLABY  DAMAGBEL 
See  DAMAOBy  5, 

BXEMFTIONa 
Bee  BiBUUTiowa;  Hiohwatb;  SzATom^  7* 

EXPBCIAKC7. 

F*»"^»»  BT  Hbb  Appabsht  of  ma  Bhtatb  nr  BzrBOTAmnr,  nith  • 
nant  of  non-cUdm,  made  fairly  and  with  eoneent  of  hie  anceetog; 
elndea  the  releaaor  from  afterward  eetting  np  a  olalm  to  an j  put  of  hie 
anoertor'i  eetate,  either  as  heir  or  devieee.    OurtU  ▼.  Omrti§f  661* 

FENCES. 

L  AoT  ov  laaisLAiWE  Wbiqh  PBormn  VovmrcBM  of  Om  Huitd] 
DoLLABS  ST  All  Railboadb  neglecting  to  ereot  and  maintain 
t&aom  along  their  line  of  road,  being  a  remedial  aet  paaaed  for  the  pro- 
tection of  property  peculiarly  ezpoeed  by  the  introdnotion  of  imilroadv 
appliee  to  oorporationB  existing  before  iti  paenge.  NarrU  ▼.  Andro9- 
ctigin  RaUroad  Co,,  621. 

%,  WeiBBlUniBOADCoiiPAxnrNaQLiOTBToMADfTAnrPBaPKBFBHaBAn^ 
Ebbot  Cattlb-ouabdb  along  the  line  of  their  road,  aa  a  matfeer  of  law 
there  ii  that  neglect  which  will  render  the  corporation  liable  for  injuriea 
ariihig  aolely  from  that  came.    Id, 

IL  Whbbb  Bazlboad  is  Rxquibbd  to  Inglobb  ns  Road  by  Good  and  Sum- 
oaafT  Fbnob  whjebb  It  Passbb  through  improved  lande,  and  it  n^leoto 
to  do  BO,  and  horses  and  other  enJmalw,  in  consequence  of  thia  omission, 
■tray  upon  the  track  and  are  killed  or  injured  by  the  engine  or  appendages, 
the  oompany  is  liable  in  damages.  This,  althou|^  the  engineer  exercised 
due  care.    Id. 

i.  Railboad  CoMPAmr  Bonia>  to  Kebp  Fbnobs  along  ns  Boad  nr  Bbpaib, 
after  a  portion  of  the  same  has  been  down  for  seversl  days,  ia  presumed 
to  have  had  notice  of  the  fact.     Id, 

ft.  Fact  that  PLAiimnr,  in  Action  aoainbt  Bailboad  Oompant  iob 
Injubibb  to  his  Hobsb  occasioned  by  their  fence  being  oat  of  repeir, 
originally  built  the  fence  for  them  in  an  imperfeot  manner  doea  not 
excuse  them  from  liability.    Id, 

FEBBIEa 
Bee  GoimoN  Cabktbbs,  1, 8, 18,  26^  27- 

FLOWAQB. 
Bee  Oo-TBKAiror,  2;  Bipabian  Biobi8»  4;  Sbbvxvvsh^  Bl 

FOBEIQN  LAW& 
See  EviDKNCB,  12,  14. 
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lUAUB. 
8m  Bfiuuius,  2;  KsQOXTABLB  IxsKBinaMn,  8|  9^  llL 

QAILNISHMBNT. 
See  ATTAOHMBiraa. 

GRANTS. 

1.  Stbet  PxBSOjr  n  Fbcbum kd  to  Assxnt  to  Qbart  nude  for  hli  benellty 
■ad  a  gnot  made  to  a  person  directly  or  for  his  nee,  withoat  notice  to 
him,  is  good  imtfl  he  diMgreee  thereto.     WeUbom  ▼.  Wetwer,  28S. 

Si  Maknsb  »  Which  Qbamts  abx  Mabi  and  CnmnxD  nr  Ekolavi),  and 
the  manner  in  which  proceeding!  are  conducted  to  eet  the  same  aside, 
recited.     Waiker  v.  WeUa,  252. 

3.  Oravts  abs  Ehikollbd  iv  Office  of  Skorstabt  of  Statb  in  Oboboia« 

which  office  is  an  estahlishment  distinct  from  any  of  the  coorts  of  that 
state,  and  helongs  to  an  independent  branch  of  the  government.    Id. 

4.  Ekoubb  Coubtb  hats  Vxet  Skldom  RnmowBD  Juubdiotioit  to  Oavoil 

G&A1IT8.  Under  the  pcaotice  followed  in  Rngland  in  the  issuing  ef 
giants,  the  eiereise  of  each  jurisdiction  by  them  would  be  mueh  moie 
warzanted  than  in  the  case  of  our  American  conrts.    Id, 

See  KxBODTiovB,  7. 

GUARDIAN  AND  WARD. 

1.  If  Fatbxb  IB  DomaiLBD  aitd  Did  vx  Ove  State,  and  a  goaidian,  kv- 
fnlly  entitled  to  the  care  and  costody  of  his  minor  children,  is  tiim  ap* 
pointed  for  them,  they  cannot  legally  change  their  domicile  to  another 
state,  so  as  to  divest  their  goardian  of  their  care  and  custody.  OrkmmU 
T.  WilheringUm,  66. 

SL  If  Minob  Childbbn  of  Dbgbased  Fathbb  Domioilxd  nr  Anothbb  Statb 
at  Tims  of  his  Death  remove  from  that  state  to  another,  and  a  foreign 
gnardian  is  appointed  in  the  latter  for  them,  such  foreign  guardian,  with- 
out proof  that  the  minors  were  legally  domiciled  in  the  state  to  which 
they  have  removed,  cannot  recover  their  property  from  the  domestic 
guardian,  nor  the  distributive  share  of  their  father's  eetste  from  lus  ad- 
ministrators.    Id. 

5.  Fobkiov  TuTOB,  Appohttbd  bt  Coubt  ib  Fobbion  Goubtbt,  which  ii  the 

domicile  of  the  ward,  may,  under  the  sanction  of  the  oourt  where  the 
ward's  property  is  situated,  do  acts  in  relation  thereto  whioh  the  intar* 
eats  of  his  ward  require.    Sueeetaion  qfLefoit^  OOQ. 

Bsa  BQvnT,  0;  Bzboutobs  abd  ADMnnRKATOMi  10}  ImAHort  Screty- 

■np,  4b 

HIGHWAYS. 

I.  Town  OABVOT  liAiBTAni  Aonoir  fob  Ikjubt  to  Hibhwat  bgr  destruction 
of  a  bridge  which  ii  a  part  thereof,  the  highway  being  one  whioh  11  Is 
bound  to  keep  in  repair,  unless  the  town  has  repaired  it»  or  inoarred 
some  expense  or  disbursement  in  consequence  of  such  wrongful  act.  /n- 
hMttmUtifl^damr.  Weed,  fflO. 

IL  MUBIdPAL  CoBFOBATIOK  18  LlABLB  FOB  NbGUOBNOB  IV  NOT  RBPAIBIKO 

Stbbbtb,  where  a  specific  duty  to  repair  is  imposed  and  adequate  powen 
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and  meant  to  dMtMtgb  the  duty  are  prorided.  Brtmmimg  ▼.  Oltg  ^ 
Springfield,  345. 
%.  Town  is  Liablb  xv  Damaobs  iob  Injitrus  Sdotainsd  bt  T&ATXLiBt 
nting  ordinary  oaro  in  dri^g  on  a  pablio  highway,  which  anch  town  ia 
boond  to  keep  in  repair,  when,  by  reaaon  of  anow-drifta,  the  part  of  the 
highway  prepared  for  travel  beoomes  impaaaable,  and  a  paaaa^e-way  ont- 
aide  and  over  the  gutter  of  the  road  ia  used  inatead,  by  reaaoa  whereof  the 
injury  oocura.    Savage  ▼.  Bangor,  658. 

4.  NOTICK  OF  DSTBOT  IN  HlOHWAT  IS  NbCISSABT  TO  ChABOK  TOWV  THBBX- 

wiTB,  bat  aotoal  notioe  ia  not  abaolately  necesaaiy,  as  towns  are  boond 
to  notioe  open  and  visible  defeota  which  conld  be  prevented  by  oomaaoa 
and  ordinary  diligence;  and  a  thaw  or  rain  ocoorring  prior  to  an  aoddent 
on  a  highway,  rendered  impassable  by  anow-driftB,  is  sufBcient  notioe  ta 
the  town  that  snob  highway  is  unsafe.     Jd. 

HOMESTEADS. 

1.  To  GOKSTITUTB  HOMBSTBAB,  UVDKB  loWA  ACT  OW  1849  EXBXFTINO  HOMS- 

8TBAD  from  forced  aale,  there  must  have  been  both  ownership  and  occupa- 
tion of  the  premises  daring  the  existence  of  that  law.  ChaHem  ▼.  Lam- 
berson,  456. 

2.  OocuPATiON  Rbqvibed  to  Gonstitutb  Hom bstxab  must  be  something  men 
than  a  conatructive  possession,  or  than  such  possession  as  arises  when  land 
ia  cultivated,  or  is  being  fenced  and  improved.  The  premisea  become 
a  hometaead  when  they  are  used  for  the  purpose  designed  by  the  law, 
that  is,  aa  a  home  for  the  family,  and  not  before.    Id, 

IL  Ibtbntion  ot  Ownxb  of  Lakd  to  Makb  It  his  Homxstbad,  fonned 
while  the  homestead  act  of  1849  waa  in  foroe,  and  carried  into  effect  by 
moving  on  to  the  premisea  after  the  repeal  of  that  act,  is  not  aafficient  ta 
exempt  the  property  aa  a  homestead.    Id. 

4b  Homestead  Statute  does  not  Gontbuplatb  that  Homesteads  be 
Cabvbd  out  of  land  held  in  joint  tenancy  or  tenancy  in  common,  when  it 
providea  no  mode  for  their  aeparation  and  aacertainment.  Wcif  ▼. 
FMeehacker,  121. 

HOMICIDE. 

Baa  Cbimikal  Law,  2,  3;  Jubt  and  Jubobs,  3;  Vbbdiot,  6;  Wrhbho^ 

3,9. 

HUSBAND  AND  WIFE. 

L  HaLF-INTEBBST  IN  COMMUNITT  PbOPEBTT,  UNDEB  OaLDOBNIA  StASVTB,  is 

a  aabstitute  for  the  common-law  right  of  dower.    Beard  ▼.  JTmobb,  12S. 

IL  HUBBAND  AND  WiFB,  DUBINO  OoVBBTUBB,  ABB  JoiNTLT  SeISED  OF  GoMVV- 

imnr  Pbofbbtt  in  Galifomia,  the  wife*a  half-intersat  being  aabjeet  only 
to  the  husband'a  diqKiaal  during  their  joint  lives.    Id, 

IL  Wife  Rbbidino  within  State  has  No  Qbbatbb  Pbivilbqbb  BBSPBonm 
OoMMVNiTT  Pbopbbtt  than  one  reaiding  without  state,  under  the  OsU- 
fomia  statute.    Id, 

4.  All  of  Pboffts  and  Inoome  of  Tbust  Estate  settled  Jointly  upon  hus- 
band and  wife  belong  to  the  husband  aa  a  compenaation  for  hia  liability 
to  aupport  the  wife.    Sandermm  ▼.  yonei^  217. 

f.  Husband  has  PowBb  to  Auenatb  bis  Lifx  Intebbbt  in  pnq^arty  aaClM 
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joiailj  upon  himMlf  and  wife  for  life,  mnaiiider  to  thdr  children,  where 
the  poeeeeeion  has  been  delivered  to  him  by  the  tmetee.  The  children 
woald  have  their  remedy  against  the  parohaaer  by  bill  quia  Hmet  when 
their  interest  matured.     Id, 

%.  Woman's  Bioht  to  Site  fob  Ckrxain  Slavxs,  aitd  mm  Pbopsbtt  thkbkin, 
UPON  HXB  Mabjeuaoi,  paases  to  her  hoaband,  and  he  alone  can  eue  for 
their  recovery.  In  such  a  case  the  statute  of  limitations  begins  to  run 
against  the  woman  from  the  accrual  of  her  right,  and  against  the  husband 
£rom  the  date  of  his  marriage.    Wellbom  v.  Weaver,  235. 

7.  HuaBA^^)  cannot,  by  Devisb  ob  Will,  Defeat  Wife's  Bight  to  Oiii 
Half  of  Commukitt  Pbopebtt  under  Calif omia  statute,  which  gives 
the  husband  entire  control  of  the  community  property,  with  absolute 
power  to  dispose  of  it,  but  provides  that  upon  the  dissolution  of  the 
community,  by  the  death  of  either  husband  or  wife,  one  half  the  com- 
munity property  shall  go  to  the  survivor.    Beard  t.  Knox,  125. 

B,  Wife,  bt  Aoobftiko  Lboaot  undee  Husbakd's  Will,  which  assumes  to 
dispose  of  the  whole  community  property,  is  not  estopped  from  setting 
up  her  claim  to  one  half  the  property.  She  is  entitled  to  her  own  share 
of  the  common  property,  and  to  the  legacy  out  of  her  husband's  share. 
Id. 
0L  Whebb  Husband  Ck>M^ELS  Wife  wrrHonr  heb  Fault  to  Live  Sepabate 
fbom  Him  permanently,  either  by  abandoning  her  or  forcing  her  to  leave 
him,  and  fails  to  make  suitable  provision  for  her  support,  she  may  ac- 
quire property,  control  her  person  and  acquisitions,  contract,  sue  and 
be  sued  in  relation  to  them  as  a/eme  §oU,  during  the  continuance  of  such 
condition.  Love  v.  Moynehan,  306. 
10.  Mabtland  Act  of  1841,  Chapteb  161,  does  not  Depbtve  Husband  of 
Life  Estate  in  his  wife's  lands,  but  merely  prohibits  the  sale  of  the 
property  under  judgments  during  her  life-time,  leaving  the  judgment 
liens  upon  his  estate  subject  to  stay  of  execution  until  the  death  of  the 
wife.    Anderson  v.  Tydings,  708. 

See  BoMiGiLiy  1;  Mabbiaob  and  Divobcb;  Makbted  Womin. 

INDEMNITY. 

See  SUBETTSKIF. 

INDICTMENT. 
See  Cbdonal  Law,  1,  6,  A. 

INFANCY. 

8bb¥iob  of  PBOOsn  on  Infants  is  UNNicBsaABT  whibb  Thbt  Appbab 
and  petition  to  be  made  parties,  and  a  guardian  ad  Utem  is  appointed 
for  them.    Bureh  ▼.  Brtddnridge,  563. 

Bee  DomaiLB,  2,  8;  Bxboutobs  and  Admikistbatobs,  10;  Guardian  asu 

Wabd,  I--S. 

INJUNCTIONS. 
L  OouBS  of  Oommon  Plias  of  Inihava  hab  JuBisDionoN  TO  Obabt  In- 
JUNCTION  against  the  proseontion  of  a  timde  by  certain  penoos  in  a  9m» 
tafai  place  in  violatioii  of  a  oontnet.    Bemrd  v.  Dennis,  380, 
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2.  iNjuHcnoN  WILL  Ln  to  Prstxht  VioLAnoir  of  CommAffr  nr  Buaof* 
ABLB  Bbst&aint  ov  Tbabs;  and,  it  seeins,  gpeciib  pefformaiiee  of  waA 
contraot  may  be  decreed.    Id. 

8.  iNJUKonov  AOAIK8T  Prosboittigh  ov  Tbadb  mat  bb  Okavxkd  at  Sinr 
OF  Omb  oklt  of  Sbvbbal  Pabtnbbb  with  whom  the  oontnioi  wm  Bade, 
where  an  injonctum  nmply,  and  not  compeneation  or  damagee,  is  aikcd. 
Id. 

4.  OvB  has  Bioht  to  kayb  hib  Trlb  to  liAJm  Pbotbctbo  from  a  ab 
that  might  create  a  olond  upon  it;  and  an  injtmetion  will  be  graatod  te 
proteot  8Qoh  right.    Ouif  y.  Hernumeet  8ft. 

fi.  iBJuycnov— Dbfbot  of  Titlb  to  Pabt  of  Bbal  BarATm  Sold,  and  ia- 
ability  of  Tendor»  throagh  inaoWeney,  to  respond  to  damagea  reoovenUt 
by  vendee,  are  enffioient  groondi  for  an  injonotion  reetnuning  the  ool- 
lection  of  promisaory  notes  given  for  part  of  the  porohasa  prioe.  Tongt 
and  Bryan  t.  MeCarmiek,  214. 

A.  In  Afpligatioit  fob  iNJUironoir  aftbr  Ahbwbb  Filbd»  every  matter  ia 
the  bill  which  the  defendant  has  failed  to  answer  to,  which  he  ooeld  hiT* 
answered  directly,  is  to  be  presumed  against  him;  and  the  court  will  ooa- 
sider  only  those  parts  which  are  responsive  to  the  bilL    I«L 

7.  Aojudioationb  as  to  Motions  to  Dusolvb  iNjuNcnom  abb  to  fi 

Taxbn  as  Autbobitt  in  cases  of  appUcations  for  injonetiona  after  sa- 
swer,  as  no  sobstsntial  difference  is  perceived  to  exist  between  theo. 
Id. 

8.  Upon  CoNsiDBRiNa  Afpuoation  fob  Injunotion,  Ooubt  will  not  Di- 

ciDB  points  which  will  come  op  for  consideration  at  the  final  hearing  ol 
the  bill.    Id. 

9.  Whbthbb  Issuino  of  Injunotion  Bbquibbb  Bond  ob  not  DBFBznB 

UPON  DiSGBBTiON  of  the  Judge  who  orders  it.     WkUe  v..  DoMwiioe,  69(1 

10.  Qbantino  ob  Continuing  of  Injunotionb  rests  in  the  soond  dtsere- 
tion  of  the  coart,  to  be  governed  by  the  nature  of  the  esse,  and  an  in- 
junction may  be  continued,  although  the  answer,  in  terms,  denies  aU  tht 
circumstances  upon  which  the  equity  of  the  bill  is  founded.  AUat  r. 
HawUy,  198. 

11.  Bill  for  Injunction  having  bbbn  Impbopeblt  Bbiainbd,  will  wn 
BB  Fubthbb  Rbtainbd  for  the  purpose  of  granting  other  lefief  fo 
which  there  is  a  remedy  at  law.    PritUup  v.  JfttcAeO,  258. 

See  Constitutional  Law,  26;  Judgmbntb,  11;  Pabtnbbship,  8;  PLBAOora 

AND  PBAonoB,  14;  Wabtb,  2. 

INNKEEPERS. 

1.  Innkkbfbb  n  Bound  to  Kbbp  Safblt  and  Wbll  Pbopbbtt  of  Guasa; 

and  in  case  of  loss  or  injury  he  can  only  absolve  himself  from  liafailily  oa 
his  part  by  showing  that  the  loss  or  injury  was  without  his  fault.  Tht 
burden  of  proof  is  upon  him.  If,  however,  the  guest  unnecessarily  ezpceei 
his  property  or  money  to  danger,  or  unnecessarily  carries  with  him  largt 
sums  of  money,  the  rule  might  be  otherwise.  Joknaon  v.  RkkardKmt 
869. 

2.  OuBST  OF  Hotel  is  not  Rbquibbd  to  Plaob  hib  Valuablbs  dt  OoBioPf 

OF  Innkbbpbr,  even  though  the  innkeeper  baa  an  iron  safe  for  thai  per 
pose,  and  the  guest  knew  of  that  fact.    Id. 
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insanity. 

t.  fliAinrr  ob  IxBAHirr  of  Pbdoksr  n  MAmft  of  Faov  job  Jimr.  TIm 
BdmlHtbaiif  of  erldoioe  to  ettaUiih  innaiif  it  a  mM&r  ot  law  lor  the 
indga    SkUe  ▼.  PaUmi,  694. 

S.  Vbually  J>EnamAjn  nr  Cbikihal  Action  oak  Oovtbol  ob  DncnuBoa 
HB  CoinmL;  bat  If  th«  maitj  of  tho  defendant  »  in  iMne,  the  ooort 
■hoiild  allow  6Tidanoe  on  that  pointy  even  thoogh  agunst  defondant'a 
win,  when  offered  by  his  oonnaeL    Id. 

S.  It  is  Ekbob  fobOoubt  to  Disohabob  CoinrCTL  of  DiFProAiTT,  In  a  erim- 
Inal  action,  at  the  defendanfk  demand,  and  eabmit  hie  oeie  to  the  Jnij 
upon  the  endenoe  of  the  etate,  when  ooaneel  ollen  to  show  by  the  teeti- 
nony  of  witnenee  that  at,  before,  and  einoe  the  time  of  the  eommimiim 
ol  the  aot  the  prieoner  was  Inaane.    Id, 

INSOLVENCY. 
See  BavzBuncfT  and  Ihboltbvqt. 

INSTRUCTIONS. 

1*  iBRBUonoBB  ob  Mattibb  Imkatbrial  to  Ibbuu,  thoogh  wronib  are  ol 
DO  aTdl  to  a  party  ezoepting.     WkUkUn  ▼.  8ed^  061. 

%  WHiuLi]cnATi02raAin>NoBAfl8UMPSiTABBBoTHPx.KA]>iD^apnqrerfor 
initniotione  which  OTerlooke  the  evidenoe  oflbred  under  the  plea  of  limi- 
tations and  directs  the  Jury  to  find  for  the  plaintiff,  notwithstanding  they 
may  find  the  debt  barred  by  the  statnte,  is  fatally  defective  in  not  limit- 
ing  the  finding  of  the  Jury  to  the  plea  of  nom  tutmmptU,  HvrU  ▼.  HUl^ 
70ft. 

3.  It  n  Dott  of  Judob  to  Diolabi  to  Jubt  What  Law  is,  with  its  ezcep* 
ticos  'and'ooalificationa*  and  then  state  hypothetioally  that  if  oertain 
facts  which  coostitnte  the  offnise  are  proved  to  their  satisfsotlon  they 
will  find  the  defendant  gnllty,  otherwise  they  will  acqtdt  him.    Xsenar 

4  JvDOiaEirT  FOB  DBfBNBAiiT  ON  PuA  OF  Nov  AwuMWiT  wUl  not  be  rs* 
▼ened  on  appeal  by  the  plaintiff  for  any  error  in  an  Instmotion  in 
reference  to  tlie  plea  of  limitations.    Hunt  v.  HUi^  705. 

See  CoHSirruTioBAL  Law,  10;  CuinirAL  Law,  2;  Jobt  aitd  Jubobs,  Si 
NiouoBNCB,  2;  New  Tual,  1|  SHiFFnro^  ft. 

INSURANCE. 

I.  Patkot  to  Owbbb  by  Insubanob  Compant  of  Amoomt  of  his  Lom 
does  hot  Bab  the  right  against  another  party  originally  liable  for  the 
loss,  bat  the  owner,  by  receiving  payment  of  the  nnderwriters,  becomes 
trustee  for  them,  end  by  necessary  implication  makes  an  equitable  aasign- 
meat  to  them  of  his  right  to  recover  in  his  name.  Boekimgham  MtUtud 
tkrtln^  Co,  v.  Bo$her,  61& 

8.  No  AonoB  Libb  bt  Ibbubavob  Compant,  in  m  Own  Namb,  against 
Third  Pbbson,  who  willfully  boms  up  property  insured  by  it,  to  recover 
the  amount  of  money  which  It  was  thereby  occasioned  to  pay  to  the  in- 
lured.    Id, 

t.  PouoT  OF  Insubancb  IB,  AFFBB  LoBB  HAS  Happbnbd,  Absignabui  like 
any  other  debt,  although  such  policy  contains  a  provision  that  it  shall 
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not  be  Mdgnable  without  the  oonsent  of  tbe  oompany 
dortement  made  thereon.     Walters  v.  Jftukuigion  /nt.  Cb.,  451. 
4.  Abaxdonmsnt  ov  Ixsursd  Vessel  is  not  Neobbsakt,  where  anle  Is  nade 
on  aoooant  of  injury,  to  enable  aBsared  to  recover  for  a  total  loaa. 
V.  Ocean  Ins.  Co.,  676. 

INTEREST. 

1.  Ihtbrbst  is  to  be  Computed  fbom  Date,  and  wot  MxTORiTr,  of  a 

tory  note  which  contains  a  etipulation,  if  not  paid  when  dne^  to 

terest  at  a  certain  rate.    Horn  ▼.  Ifash,  437. 
t,  AoBVT  WITH  Whom  Momet  is  Left  as  Deposit  roa  DsFurm  Owvke  is 

bound  to  pay  to  ench  owner  the  intereet  that  he  reeeivea  for  tlM  naa  ef  it 

while  it  is  under  his  controL    BtumU  ▼.  Kumeff,  161. 

See  Conthaois,  8. 

JBmSOK. 
See  OoMMOv  GABBivtis,  21-25;  Plbadivo  avd  PRAonoi^  17;  Banm^  M- 

12;  WXTNESSBS,  6. 

JUDGMENTS. 

1.  Judgmxmt  on  Merits,  in  Action  op  Tobt  for  false  lepresentatioes  as  to 

soundness  of  a  horse,  is  a  bar  to  a  subsequent  action  of  contract  on  the 
same  transaction,  founded  on  a  promise  of  soundness  of  the  horse,  i^er^ 
toi»T.  Doheriy^  758. 

2.  FosMBB  Judgment  in  Action  op  Trespass  against  Dependant^  Pun- 

dPAL  may  be  pleaded  in  bar  to  an  action  against  def endant^  as  agsnt,  for 

the  same  acts  of  trespass.    Emery  ▼.  Fowler,  627. 
%.  Technical  Rule,  that  Formxb  Judgment  can  onlt  be  Pleaded  nr  Bab 

between  parties  to  the  record  or  their  privies,  expands  so  &r  as  to  admit 

of  its  being  so  pleaded  when  the  same  question  has  been  decided  and 

Judgment  rendered  between  parties  responsible  for  the  acts  of  others.   Id, 
4.  FoBMSB  Judgment  mat  be  Intboduced  in  Evidence  under  Ohnkral 

Issue,  when  such  judgment  was  rendered  subsequent  to  the  entry  of 

such  plea  of  the  general  issue.    Id. 
0.  Parol  Evidence  is  Admissible  upon  Trial  op  Action  op  Trespass  to 

show  that  the  same  acts  of  alleged  trespass  had  been  directly  pot  in 

issue,  and  that  a  decision  upon  them  had  been  made  in  a  former  sntt  in 

a  trial  upon  the  merits.    Id. 

6.  Judgment  cannot  be  Collaterally  Impeached  by  a  party  on  the  grooad 

that  false  testimony  was  given  at  the  triaL    DUUng  v.  IfioTvqf,  885. 

7.  Judgment  op  Justice  op  Peace  is  SupnoiENTLT  Gebtain  and  DEnvrts 

whers,  after  stating  the  names  of  the  parties,  the  cause  of  action,  tha 
amount  claimed,  the  manner  in  which  the  cause  came  befors  him,  and 
the  meeting  of  the  parties  by  their  counsel,  it  sets  forth  that  "aftsr 
hearing  all  the  testimony  on  both  sides,  it  is  believed  that  the  plaintill 
is  entitied  to  seventy-five  dollars  debt,  and  cost  of  suit,  which  is  taxed  as 
follows."    8UnDenv.MUUdgt,4SA. 

8.  Disclaimer  op  Interest  nr  Land,  Made  by  Party  aptkb  JoDaMEm 

have  been  rendered  against  him,  does  not  destroy  the  liens  of  snoh  judg- 
ments  upon  the  legal  right  which  he  had  in  the  land  at  the  tasM 
the  judgments  were  rendered.    Andermm  v.  Tydk^s^  70S. 
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9.  JvMUOBRT,  WITH  Stat  ov  Bjlxuutio9  umul  Haffbhuio  Of  CoimifoxMcr, 
or  until  a  futare  spedfied  time,  is  a  lien  npon  the  raftl  estate  of  the  de- 
fendant during  the  stay.     Id, 

IOl  Libm  of  JUD0MX3IT  18  NOT  Lo8T  OB  SusPENDBD  OTen  doling  ooottmuuioe 
of  an  injunction,  although  the  injunetion  stops  the  execution.    Id, 

11.  In  AonoN  on  Jddomxnt  of  Sistsb  State,  Dsfendakt  mat  Dxht  Au- 
niORiTT  OF  Attobnxt  who  appeared  for  him  in  the  original  action. 
BaUaOl  y.  Nosier,  466. 

IS.  Whkbb  Bxoord  of  Judomkvt  Shows  that  Summons  was  Imbued  in  the 
oase  under  the  seal  of  the  oourt  of  a  sister  state,  and  returned  "served  " 
hj  an  officer,  who,  it  appears,  was  sheriff  of  the  county,  the  courts  of 
Iowa  will  not,  in  an  action  on  such  judgment,  inquire  into  the  sufficiency 
of  such  return,  when  no  evidence  to  contradict  it  is  offered  by  the  de- 
fendant. The  question  whether  that  return  was  sufficient  evidence  of 
service  under  the  lawa  of  the  state  where  the  judgment  was  rendered 
might  be  raised  in  the  appellate  oourt  of  that  state,  but  not  here,  merely 
upon  the  record,  without  farther  or  other  proof.    LtUUrtU  v.  CooJfc,  428. 

It.  JusoB'to  CiBsmaATB  TO  TBAvaGBiPT  or  Judgment  of  Another  State, 
signed  by  *<  a  presiding  Judge,"  or  by  "one  of  the  judges,**  ii  sufficient 
under  section  2348  of  the  Iowa  code.    Id, 

8m  Oqmmon  Cabhtebu,  25;  Husband  and  Wife,  10;  Judicial  Sales,  3,  4; 
MoBTOAOBSy  16;  PLBADnra  and  PkAonoB,  37. 

JUDICIAL  SALES. 

I.  Fobohabbb  at  SHBBiff '8  Salb  MUST  Pat  OB  Tbndbb  Pubohase  Monet 
WITHIN  BBAflONABLBTiMB  in  order  to  acquire  title.   C<mJdinv.8milh,4\6. 

&  FOBOHABBB  AT  ShBBI1Y*8  SaLB  IS  BbTOPPED  FBOM  SbTTINO  UP  BIS  ClAIM 

by  taking  a  mortgage  on  the  land,  he  not  having  paid  or  tendered  to  the 
sheriff  the  purchase  money  and  received  a  deed.    Id, 

S.  MlBBEClTAL    OF  JUDGMENT    IN  ShEBIFF*8    DbBD  WILL    NOT  VlTIATE    OB 

Dbbtbot  Titlb.    PhilUp§  y.  Ct^ee,  357. 

4.  Dbfbcts  OB  Ibbboulabitibs  in  Shebiff*8  Rbtubn  will  NOT  Defeat 
Title  of  Purchaseb  who  is  not  the  plaintiff  in  execution,  and  who 
receives  a  good  deed.  The  purchaser  depends  upon  the  judgment,  ievy, 
and  deed,  and  all  other  questions  are  between  the  parties  to  the  judgment 
and  the  officer.    Id, 

0.  Action  fob  Monet  Had  and  Receited  will  not  Lib  to  Reooteb  Rent 
paid  by  a  tenant  to  one  who  did  not  acquire  title  under  his  bid  at  a  sher- 
iff's sale  of  the  land,  or  was  estopped  from  settiiig  it  up.    OonUm  ▼• 

JUBISDICnON. 

1.  JUBnOSa  OF  PbaOB  HAVIVO  JUBISDIOnON  OVBB  InJUBDBB  to  PEBflONALTT 

ONLT  have  no  Jurisdiction  to  try  cause  for  damages  from  diversion  of 
water  from  a  natnxal  or  artificial  channeL    HUl  v.  Newman^  140. 

%  GOUBTB  CANNOT  AOQUIBB  JUBIBDIOnON  BT  PB0CE88  OF  SOIBE  FaGIAS  OVer 

disputed  questions  relative  to  grants.    Seirt  faeitu  is  always  founded 
upon  a  record,  and  issues  from  and  is  made  returnable  to  the  oourt  where 
the  record  is  kept.     Walber  v.  Wdla,  252. 
&  ObOBn  hayb  Ko  JuBiSDionoN  of  Bill  to  set  aside  a  patent,  which  bill 
all^gea  that  the  complainants  are  the  heirs  of  a  certain  person  who  "  gave 
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In  for  a  dmw'*  at »  had  lottery;  that  their  deivlMf^ 
erly  written;  that  athird  penon  proeared  a  gnat  to  hinvelf  throng  ^ 
nee  of  their  derieor'a  name;  and  that  the  defiendaat  had  abioa  pirahaeed 
the  bad  thereby  aoqnired  at  iheriff^a  sale.  Thia  although  defaidaBa  had 
parohaeed  it  with  full  koowledge  of  theee  facte.  IdL 
8ae  BAVXBunoT  avd  Insolvbiot.  1;  CoxamnmoNAL  Law,  14^  i7>  24; 
CoiTBn;  Eqoitt;  IiuvHonoira,  1;  NuiaaHon,  5;  Tbotsb.  2;  Wbit  or 
Ebsob. 

JURY  AND  JUBORS. 

1.  Omanoir  to  OKAiuorox  JuBom  at  Tm  Ha  n  Impavblbd  it  a  waiver  of 
aay  oljeetioa  to  htm,  aad  hie  corapetenoy  eeaaot  afterward  be  qaeetioaad 
1^  the  party  making  each  omiMooa.  Thia  doetriae  appKee  to  both  eirfl 
and  orimiaal  caeee.    JTeeaer  v.  8uue^  209. 

2i  It  18  HOT  roa  Goubt  to  Bsruu  to  Allow  Jvboe  to  bb  Swobot  baoaaae 
he  statee  that  he  hae  formed  an  qptnion  ae  to  the  gnilt  of  the  defiendaat^ 
if  each  Jaror  ie  accepted  by  the  prieoner  aad  la  not  ohaUeiiged  by  the 
people.     Van  Bkuricum  ▼.  People^  310. 

t.  JuBT,  nr  Ca8B  ov  HoiaoiDB,  are  the  Jadgee  of  both  the  lawand  the  iMt^ 
aad  ao  law  which  they  are  entitled  to  ooaaider  ehonld  be  withheld  froei 
them  by  the  conrt  in  ite  charge.    Kemer  t.  Statef  209. 

4.  AmDAYiTS  or  Jubobs  will  not  bx  RaoBXYXD  to  Impback  tbbib  Vte* 
DiOT,  bat  will  be  received  to  eabetantiate  it.     WUmm  ▼.  Berrftmam^  78. 

0.  ArriDAyiT  of  Jxtbob,  Sworv  to  bb  Cobbbct  bt  Aitothxb  Pabtt,  ie 
eqaivaleat  to  the  letter's  origiaal  affidavit.    Id, 

Bee  Altbbatioh  of  Inbtbuvbhtb;  Oomm ob  Cabbtbrh,  4;  GannirAL  Law,  % 
SvzDBNCB,  6;  £xaouTioBa»  4;  IxaaBnr,  1;  Ihbtboohob^  Ybbdhit. 

JUSTIGBS  OF  THE  PEACE. 

8ee  BaMKBunoT  and  Iv80ltbnct,  1;  CtoMirA'JTUTiayAL  Law.  14»  17;  Jms- 
MBNTB,  7;  JuBiBDionoNy  1;  OmoB  AND  OmoBBa^  1,  2;  PiaauMB  abb 
PBAcnoB»27;  Pbogb8b»  1;  TasBPAas,  2. 

LARCENY. 
See  Cbdonal  Law. 

LATENT  AMBIGUITY. 
See  EviDBNOB,  t. 

LIBEL. 
See  Slandbb. 

LIEN& 
See  BanJOBVii  1«  8|  Htoband  and  W1FB9  10;  JjnMiaan^  9>10|  Pi 

%2. 


LIQUOR  LAW& 
See  CoNsncnnnoNAL  Law,  2,  3,  7,  8, 12,  22;  Cbdokal  Law,  0;  SfArm^  a 

MANDABfUS. 

1.  Mandamub  will  not  Lib  to  Rbstori  Minibtbr  to  hib  Clbbigal  Rioan 
AND  FUNonoNS  where  he  hae  been  wroagfully  exdaded  therefnMa  by 
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and  eoagr^gilioii  of  IIm  ofanrdhy  If  1m  Imn  bo  tsaqponl  rffl^ 
in  laeh  office,  and  there  are  no  fees  or  emobunanti  aMaohad  thanlo  and 
dependant  on  ite  exeroiea»  other  than  Tolnntary  oontribatftona.  (TMoA 
Okmrth  ^f  AJrkaiM  y.  Stmderaf  187. 

%  MAimAmni  Ijmb  vok  Bmiobcimsvt  ov  Lioal  Bioasi  otar,  and  not  for 
thoea  of  a  purely  equitable  oharaoter,  nor  for  thoea  of  n  mere  apiritiial  or 
eoeleaiiiatioal  natore.    Id, 

Jl  Qffxoi  ov  MisiBRft  n  Msbklt  SrauTUAL  ob  BoauBuanoAX.  Ornaa^ 
where  no  tempofal  right,  aooh  aa  the  enjivyment  of  an  endowment  or 
emolnwent^  la  attaehad  thereto;  and  the  wrongfnl  earolaaion  from  aooh 
an  office  doee  not  involye  any  legal  right  of  whioh  a  eovrt  of  law  can 
take  jnriediotion.  Bnt  if  any  temporal  right  ia  attaehad  to  the  office  and 
la  aHiBoted  1^  each  emloeion,  n  l^gal  right  ia  involved;  and  if  the  law 
aflbrda  no  apedfic  remedy  therefor,  twandcwiiiMt  will  lie  to  i^iore  him  ta 
Ua  offioe  and  ite  fonetiana.    Id, 

See  Wbit  ov  Bbbob. 

MAKRUGB  AND  DIVO^bCB. 
]•  TmPOBABT  Aimoinr.— A  hnaband,  in  an  action  for  divwoe,  will  not  ba 

allowed  to  prove  that  the  wife  practiced  a  frand  upon  him  in  the  mer- 

liege^  to  avoid  eapplying  her  with  temporary  alimony  and  a  anffident 

aomtopfiyherattomey'afeea.    ISrith  r,  JMtht  280, 
%  Mutual  PnoMiaas  TO  Mamlt  ABM  EasBiiTiAL  to  anatain  an  action  for  breach 

of  promiae  of  mairiage.    Bumkam  t.  ComweUf  529. 

JL  PLAOITZIV'a  DflOLABAnOV  OF  WXLLINaN188   TO    MaB&T  DmNDAXT,  XV 

Brbaob  qv  PBOMiBa  eoit,  made  to  a  third  perMn  in  the  defendant's  ab- 
sence, la  not  evidence  to  prove  a  promise  by  the  defendant.    Id, 

4b  DnoGT  EvxDBroi  ov  Bzpbbss  Pboxibe  to  Mabbt  is  UmrBcnaABT  in  a 
aoit  for  breach  of  aoch  promise,  bat  it  may  be  proved  by  the  oneqnivooal 
conduct  of  the  pertiee,  and  by  a  general  yet  definite  onderstanding  be- 
tween them  and  their  relatives,  corroborated  by  their  actions.    Id, 

§k  BviDXirai  of  Ooubtbhip  bt  DursHDANT  ur  Brxaoh  of  Pbomisk  Suit,  that 
la,  of  a  course  of  partionlar  attentions  and  vints  to  plaintiff^  ii  not  sof* 
ilcient  to  show  a  promise  of  marriage,  bat  the  circomstancee  most  be 
each  aa  to  show  that  there  was  a  serioos  promise  and  acceptance.    Id, 

0.  EzpBusiOH  TO  Thibb  PntsoN  OF  Intektion  TO  Mabbt  ia  not  a  promiae 

to  marry,  thoagh,  with  other  facts,  it  may  be  evidence  of  a  promise.    Id, 
7*  Ofixb  of  Pibfobmanci  of  Pbomiss  to  Mabbt  bt  Plaintiff  mnst  be 

shown  to  sustain  an  action  for  breach  of  a  promise  to  marry,  generally,  or 

in  a  reasonable  time.    Jd, 
B,  Pbomisb  of  Mabbiaos  within  Ykab  bxfobb  Suit  oahbot  bb  Inibbbed 

IBOK  Attimtionb,  soch  as  are  nsaally  paid  by  gentleman  offering  matrl- 

aony  to  ladies,  continned  to  within  one  yetfr.    /d. 

See  Husband  and  Wifb. 

MARRTED  WOMEN. 

1.  WxFB^  Sbpabatb  Eratb  m  not  Such  Tbust  Ebtatb  aa  Is  contemplated 

by  the  Kentaoky  statate'of  1706  subjecting  tmst  estatee  to  the  payment 
of  debts.     Bureh  v.  Breekmndge^  553. 
H  Wifb  cannot  Bind  Sbpabatb  Estatb  bt  Gbnbbal  Pbbsonal  Enoagb 
MBHTS  not  indicating  any  intent  specifically  to  charge  each  estate.    Id, 
Am.  Daa  You  LZm— 61 
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t.  Warn  MAT  Obabob  Bmbamatu  EefiAvm  nr  ISqam  iv&ni  ILuniBm  b- 

Timr  to  do  10,  bat  not  otlmwiao.    Id, 
4.  Kon  OB  BoHD  BT  Whb  Bivdb  Sbpabatb  Ebcatb,  in  Kentaoky»  though  tk» 

mMfbiB  not  rtferred  to»  the  eKoeatkm  of  iiieh  instmoMnti  being  regaidid 

aa  a  miffiolsnt  manif eitfttios  of  an  intent  to  charge  the  aetata.    Id. 
i.  Wmifa  Sktabatb  Bbal  EexAva  oajtbot  bb  Cbabobd  bt  Ybbbak  Oob- 

TBA0X8  on  her  parjb»  bat  it  is  otherwiie  aa  to  aepaiKte  perwnal  eotate.  Id, 
%.  Wm's  Vbbbal  Cobtbaot  dob  iror  Bdid  Sbpabaxb  Pbbsobal  bcasB 

vnlaee  made  ander  ciroamataneea  ahowing  an  anderatanding  botwaon  the 

pnrtiaa  that  the  eeparftte  eatate  ahoold  be  liable,  and  in  aoah  oaae  the 

oharge  will  be  limited  to  that  part  of  the  ealate  whieh  it  appeara  waa 

intiBded  to  be  made  liable.    Id. 
T.  AcBBBifBTrr  bt  WgB'a  Tbtobbbthat  Sbpabact  Bbiatb  bhaiIj  bb  I^ab» 

lor  her  debta  ia  not  8afBoient»  bot  it  can  be  charged  only  1^  her  vmm 
'  contract*    Id, 
t,  WiiB*8  CkuraBBT  TO  Cbabob  Sbpabaxb  Ebtaxb  with  her  debta  may  be  Ib- 

fened  where  ahe  knew  her  creditora  locked  to  it  lor  pajrmeDt,  and  eon- 

tinaed  to  deal  with  them  with  each  knowledge.    Id, 

t.  WOX'bDbBXB  job  CuBBBBT  ExPBMBBB  abb CHABflBAWy.B  OBLT  ow laooiiB 

ov  Sbpabatb  Bbtatb,  and  not  on  the  capital,  oven  where  an  intent  to 
charge  tiie  aeparate  property  ii  preenmed,  onleai  there  ia  an  ajipraai 
agreement  to  ohaige  tiie  principal  of  the  eatate;  eo^  althoogb  the  debta 
fw  eacoead  the  Income.    Id* 

lOl  Dbbt  D0B  iBOM  Wm  to  hbr  Tbdbtbb  wnx  bb  Pobtpohbo  In  order  ef 
paysiont,  oat  of  the  income  of  her  eeparate  eatate,  to  the  debta  dno  ott« 
creditora»  where  the  trustee  haa  been  gaUty  d  great  indiaeretioB  in 
creating  debta  againat  the  eetate  exceeding  ita  profite,  nnderoirentnataMwa 
tending  to  mialead  the  eetkti  que  tnut.    Id, 

IJ.  Wbixivo  n  KBCBsaABT  TO  Chabob  Fctubb  Pboiitb  ov  Sbpabaxb  Bbal 
Hbxatb  of  a  /erne  eoveri  with  her  debte,  beoanae  a  dlapoaition  of  muk 
proftta  1^  anticipation  ia  aabatantially  a  diapcaition  of  the  eo»7iit  of  tta 
eatate.    Id, 

IS.  Sbpabatb  Eratb  ibnot  Cbbated  to  Wivb  in  a  marriage  aettlement 
coted  1^  heraelf  and  hnaband  in  trnat,  by  the  worda  *'to  the  oae^ 
tt,  and  behoof  of  himaelf  and  wife."    Stmdermm  v,  Jonu^  217. 

IS.  To  Cbbatb  Sbpabatb  Estatx,  Mobb  STBnrovMT  Bzpbb8bions  wonldi 
to  be  reqnired  by  later  anthoritiee  than  formerly.    Id, 

lAi  Bativo  vr  Statutb  op  Lim itatioks  m  Fatob  op  Mabbibd  Wombv 
BOT  ArvLY  where  the  woman  wae  onmanied  at  the  time  the  ri^t  a»> 
cmed,  althoagh  ahe  may  have  nuuried  afterwarda  on  the  aamo  day* 
Wdlbom  T.  fTeaver,  286. 

See  HunAHD  and  Wipb;  Wbit  op  Bbtbv. 

MASTER  AND  SERVANT. 

L  ftrnwapui  Wmcs  Masbb  I£a8tbb  Liablb  pob  ToBnoiiia  An  cv 
TABV  done  In  the  performance  of  the  maater'a  baauMaa,  wiUiiB  1km 
of  tiM  ganeial  aathoritf  conferred,  ia  the  aame  aa  that  which  makaa  Urn 
liable  lor  the  act  of  hia  aer?ant  done  by  hia  ezpreea  directioB  glTan  at 
the  time}  bat  the  remedy  in  the  former  oaae  ia  by  an  action  on  tim  caea 
tonndad  upon  the  negligenee  of  the  aervant,  while  fai  the  latter  caao  te 
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VMMd J  !■  by  aa  aolioii  of  tiwpMi  founded,  not  upon  the  rebllondiip  ol 
MMtwr  and  Mrrant  «adtting  between  them,  bat  upon  the  feet  thaik  ikm 
not  WM  done  by  his  expteee  diieotion  and  oon.iiinnd,  end  b  thentoe  in 
leeliif  ae  well  ae  in  law  his  own  net  Hume*  Sietmihoai  Co.  t.  Bcmm^ 
tmh  IL  B,  Oo.,  104. 

S.  PnsoH  OAVHov  n  Mabb  TRBPAflUE  AOAnrar  an  Will,  bat  he  mngr  be 
made  liable  in  an  action  on  the  oaae  for  the  ney{lJgenoe  of  his  urwam^ 
thoogh  snob  negligence  be  contrary  to  his  wishes.    Id, 

%  MimB  n  NOT  LiAjiLa  in  Tubpass  for  Tobtiovs  Act  ov  bib  /Sbktaw 
wnlw  snob  act  was  by  him  ordered,  directed,  or  anthoriaed  to  be  dons^ 
or  is  the  natural  or  neoeesary  consequence  of  something  ordered  to  be 
done.    Id, 

4.  Wkbbb  Sbbtabt  Emflotbd  to  Watoh  Builddio  or  Trifling  Valctb,  on 

a  wharf,  unuecessarily  cuts  adrift  from  the  wharf  a  valuable  steamboat, 
on  disooTering  that  she  is  on  fire,  and  the  Tsssel  floats  out  of  reach  and 
is  burned,  the  master  is  not  liable  in  an  action  'of  trespass  for  her  d** 
stmotion,  in  the  abeence  of  any  proof  that  such  watchman  waa  ordered 
er  directed  by  him  to  cut  the  veaeel's  cablee.    Id, 

i.  Railroad  Compant  is  Liable  ior  Injury  caused  by  the  negligenoe  d 
its  servants.    Blaek  v.  CarroOUm  R,  R.  Co,,  686. 

8.  Rblation  of  Mabtkr  and  Sbrtant  dobs  not  Exist  between  owner  ol 
land  and  a  carpenter,  over  whom  he  has  no  direction  or  control,  whom  he 
employs  to  alter  and  repair  certain  buildings  and  furnish  the  materials 
therefor,  for  a  speoified  price;  their  relation  is  that  of  employer  and  con> 
tractor,  and  such  land-owner  is  therefore  not  liable  for  damage  resulting 
to  a  third  person,  from  the  deposit,  by  a  teamster  employed  by  such  oar- 
pester,  of  boards  intended  to  be  used  in  such  alterations  and  repairs  in 
the  highway  in  front  of  such  land.    Hmard  v.  iNdhorttton,  14Z, 

MEASURE  OF  DAMAGES. 
SeeDAMAQBa. 

MERGER. 
See  MoBTOAOBs,  15. 

MINERAL  LANDS. 

L  Pduor  or  Both  Gbnbraland  Statb  Gotbbnmbntb  is  to  Rbsbbtb  publlo 
lands  oontaining  predous  metals  from  settlement  for  agricultural  pur* 
pesos.    dfeClkUoek  v.  Brydm,  87. 

%  Bntbt  for  Purfobb  of  Minino  upon  Fdrlio  Lands  Albbadt  Sbitudi 
npon  for  agricultural  purposes  is  not  tortJons.    Id, 

5.  Sbxtlbr  for  Aorioultural  Purpobbs  upon  Mdiino  Lands  op  Caupor* 

NIA  ii  subject  to  the  rights  of  miners,  who  may  proceed  in  good  faith  ta 

eactraot  any  valuable  metals  found  there  in  the  most  practioable  manner 

and  with  the  least  injury  to  the  occupying  claimant.    Id, 
4.  Minxr  mTBT  Takr  Ground  Hb  Sblbuib  ab  Hb  Finds  It,  subject  to  prior 

il^ts  which  have  an  equal  equity  on  account  of  an  equal  recognition 

from  the  sovereign  power,    /rwiii  v.  PhUUf,  WZ, 
ii  Bigw  TO  Mdtb  AND  TO  DiybbtStrbaiib  FOR  TtaaPuRPOSB  stand  on  equal 

lootings  and  when  they  coniliet,  must  be  decided  hj  the  fact  of  priority. 

id. 
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MINBS. 
See  MxanoLAL  Laitm;  NunAscny  IL 

MISTAKE. 
■m  OMffftAoni  2;  DsnoB  akd  Cbiditob,  2,  8;  Dbbm^  Sis  BgoBr.  M|r 

Btidbnci,  4;  NwiOTiAUJi  ImTKUMKirn^  12. 

MORTGAGES. 

L  MoisoAOi  Uns^tisfixd  upon  Rxoobd  is  Svbjscx  ov  Saui  to  Axx  InRh 
OINT  Paxtiss.    Pe(er«  v.  Jamedown  Bridge  Co,^  134. 

&  PUBOHABSR    or    MOBTOAOB    OAKKOT    BB    CUBOID    WITH   OOHSTBinSITI 

NonoB  of  anything  sobeeqnent  to  the  mortgage  except  iti  Mwignrnwit  or 
■atlBfaotion  duly  entered  of  record.    Id, 

Si  Fbb-soiplb,  Wabbaktt  Dbbd  of  Mobtoaoed  PsBmsBB  from  mortgpitM 
to  a  third  person  cannot  operate  aa  an  aingnment  of  the  mortgige.    Id, 

4.  MOBXOAQB  IS  Mkbe  Sbcubitt  fob  Debt,  and  cannot  pan  without  a  tnai^ 
fer  of  the  debt.    Id, 

§k  Mobtoaobb  hat  Do  Such  Acts  ni  Rbspbct  to  Mobtoagb  Dbbt  as  may 
vsoally  be  done  in  relation  to  money  transactiont,  Terbally  or  1^  writp 
ing^  without  regard  to  the  mortgage  aeoority.    Ryan  t.  Dwdapt  334* 

f.  Mobtoagb  is  Disohaboxd  bt  Vbbbal  ob  Wbittbn  Disgbabob  cm  Dbbt 
BT  Patkbnt,  without  a  releaae  or  aatiafaction  entered  upon  the  moct- 
g^^  itaelf  or  in  the  maigin  of  the  record.    Id. 

T*  Dbbd  akd  Mobtgagb  Back,  although  Bearino  DinEBEBT  Datbb»  if 
I>BLITBBBD  AT  Same  Time,  constitute  but  one  tranaaotion.  Conaequflntly 
Che  deed  and  mortgage  must  stand  or  fall  together;  they  cannot  be  Toid 
in  part  and  good  in  part.    Newbegin  t.  Lan^fiey^  612. 

•.  MoBTOAGB  IS  kot  Void  FOR  Want  OF  POSSESSION  Takbb  by  the  mort- 
g^^ee,  where,  immediately  after  its  execution,  the  mortgagor  and  mort- 
g^^ee  fonn  a  partnership  which  takes  poaaeaaion  of  the  property  and 
with  ita  avails  pays  company  debts.  After  the  company  takes  poaaei 
fton,  in  auoh  a  caae,  there  is  no  possession  left  in  the  mortgagee  upon 
which  to  raiae  a  preaumption  of  fraud,  under  the  general  atatnte  of  fraud* 
ulent  oonveyanoea.     Udey  v.  SmUht  163. 

It  Dbbt  Sbcubed  bt  Mobtgagb  is  Suffioibxitlt  Descbibbp  bt  Thbbb 
Wobds  in  the  condition  of  the  deed:  *' Whereas  the  aaid  S.,  at  my 
requeat  and  for  my  aole  acoommodation*  haa  agreed  to  indorae  my  own 
negotiable  paper,  and  buaineaa  paper  received  by  me  from  othera  and 
alfearwarda  by  me  negotiated,  to  be  made  within  two  yeara  from  the  data 
hereof,  and  also  to  become  my  aecurity  on  other  paper  from  time  to  time, 
the  whole  not  exceeding  in  amount  the  aum  of  aixteen  thousand  dollan 
•I  any  given  time  within  aaid  t^o  yeara,  and  all  to  be  diacoonted  by,  or 
received  by,  and  payable  to"  certain  banka,  "and  payable  at  aaid  banks, 
or  any  one  or  more  of  them,  or  otherwise;  and  the  aaid  S.  haa  alao  in- 
doraed  for  me  and  become  my  aecurity  on  aundry  promiaaory  notea,  billi 
«f  exchange,  and  other  negotiable  paper  which  haa  not  yet  come  to  ma* 
tnrity,  a  part  whereof  ia  due  to  or  payable  at  one  or  more  of  the  aaid 
banka,  and  aome  part  thereof  in  other  placee  not  remembered,  the  wholt 
amounting  to  about  aixteen  thouaand  dollara.**    Id. 

Vk  Mortgagor  Suffered  to  Remain  in  Posqbbsiom  ov  Mobioaobd  Pbbi» 
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■M  im  not  MoouitiiU*  to  any  one  for  tiie  mti  and  pnBitt  thareol 
ffarrimm  ▼.  ITyM,  161. 

11.  MoBTQAOB  Who  Takxb  Fomasiov  An>  Baamai  Rnm  aitd  PBom 
of  tho  mortgaged  premint  beoonw  aoooonteblo  for  tlwm,  and  is  boond 
to  apply  the  net  prooeeda  in  rednetion  of  his  debt.    Id, 

IS.  Wnxir  SiooNi)  Mobioaobx  Appuxs  to  Rbdsxm  Pbiob  Mobtoaoi,  Im 
atanda  in  the  aame  aitoation  aa  the  mortgagor,  and  ia  entitled  to  the  ben- 
efit of  all  paymenta  made  by  him,  and  of  all  rente  reodved  by  the  prior 
mortgagee,  and  xa  not  boond  to  pay  any  greater  enm  than  the  mort- 
gagor would  have  had  to  pay  if  the  applioation  had  been  made  by  him. 
Id. 

11,  MXBS  PUBOHABl  OV  "EqOVTT  OV  RbDUCFTION  BT  PRIOB  MoBilGAOBX  in 

pmwuaeion,  receiTing  the  rente  and  profitiof  the  mortgaged  premiena,  doea 
not,  ao  &r  aa  the  enbeeqnent  mortgagee  ia  oonoemed,  change  the  poeitioB 
of  each  prior  mortgagee,  or  hia  aoconntability  for  the  rente  and  profita 
xeoeiTed  after  the  parchaae,  hot  he  ia  oonddered  aa  oontinning  in  poaeea 
aion  in  the  mme  manner  aa  when  hia  ooeopancy  eommenoed.    Id, 

14.  Whbihxb  Mxboxb  of  Bquitt  ot  Bbdxmptiov  into  the  legal  eatateooeora 
when  they  meet  in  one  perKm  dependa  npon  the  intention  of  that  per- 
son, and  the  eetates  are  not  merged  if  he  doea  not  ao  intend.  Knowk§  ▼• 
JLoiotoiiy  290. 

1&  DooiBnni  or  Mxboxb.^Wbik  Absiohiieivt  or  Mobtoaob  iv  Pbooibsov 
FoBBOLoairBB  M  Takzn  by  the  holder  of  the  equity  of  redemption,  and 
be  goea  on  and  proeecntea  the  f  oreclosore  ioit  to  judgment  and  eeDa  tha 
pramiaee,  it  ia  presumed  from  such  act  that  he  does  not  intend  to  bava 
the  equity  of  redemption  merge  in  the  legal  eatate,  and  therefore  auch 
merger  will  not  take  place.    Id, 

16.  PUBGHiaKB  or  MOBTGAOXD  VtOMSSMS  IS  BOUXB  BT  JUDOKBBT  of  fore- 

doanre  rendered  against  the  mortgagor,  although  he,  the  purchaser,  ia 
not  made  a  party  to  the  suit.  Id. 
17«  PuBCBASBBa  or  DirvBBXHT  Pabtb  or  Pbkmibm  Covbbbd  BT  MOBlGAOa 
cannot  compel  the  holder  of  the  mortgage  to  exhaust  the  portion  left  in  the 
hands  of  the  mortgagor  first;  nor  the  portions  sold,  in  the  inrerse  order 
of  the  sales;  but  the  holder  of  the  mortgage  may  proceed  againat  any 
portion  he  chooses.    Id, 

flaa  BAHXBunoT  akd  Ibbolybnot,  2;  Babkb  akd  BAinuNQ,  1,  2;  Cobfoba* 
noBB;  OouKTixs;  Hiqhwats,  1-4;  Judioial  Saxas,  2i  Kbqotxablb  Ib- 
BTBUiiBHTB,  15;  Tboybb,  1;  Wbit  or  Brtbt,  L 

KAYIQATION. 
See  SoYBBBiOBTT,  4,  6;  WiTBBaaM,  4 

KBQLiaENCB. 

1.  AvonnaABiBS  akb  Suboboba  abb  Rbspovbiblb  omlt  bob  Ihjvbibb  Bb- 
■mumro  firom  a  want  of  ordinary  care  and  skill.  The  highest  degree  of 
skill  is  not  required  of  them.    Sknonds  y»  Henry ,  611. 

%  SnZiL  Riquibbd  or  Dbntist. — An  instruction  in  an  action  by  a  dentist  for 
the  price  of  some  work,  which  the  defendant  complained  of  as  defeotive, 
*«that  if  the  plaintiff  has  used  all  the  knowledge  and  skill  to  which  the 
art  had  at  the  time  advanced,  that  would  be  all  that  would  be  required 
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«l  him,"  «to.»  is  •RooMiiB,  m  requiring  the 
diasvy  oara  tad  ikill  by  him.    Id, 

SMGoioioir  Gabuiis;  Masker  avd  BnrAinr,  1*  S 

NEOOTIABLB  INSTBUMENTS. 
!•  GmmoATi  or  Deposit  is  Kbootiable  Ivstbomeet  wfaera  it  is 

psysble  to  the  depositor  or  his  order  at  s  specified  time  sfter  dste^  witt 

interest    Bern  ▼.  Briggt,  464. 
%  Payee  ot  CEBTifiGATE  or  Depostf,  Who  Teavstebs  Is  bt  Blaik  Is> 

DOSSEMEiiT,  is  lisble  on  his  indorsement.    Id, 
tb  BxakeIndobsembiit  Creates  fiULMElJABiUTTisoMlinwESBE  to  indoKsss 

ss  if  it  wss  fnlL    Id. 

1  POSSESBIOH  or  PBOMIflSORTKOTE  INDORSED  IK  BlAMK  IS  PRIMA  FaOIB  Bti- 

DEVOE  OF  Title,  sod  evidence  is  not  sdmissible  at  the  trisl«  in  ut  mMm 
thereon,  to  prove  that  plaintiff  never  owned  the  note,  nor  paid  anjtidsf 
lor  it»  nor  employed  eonnsel  to  proeeonte  the  action,  nor  liad  any  intswst 
in  the  snit,  if  the  signatore,  indorsement,  or  delivery  of  tho  nots  an  not 
denied  in  the  answer.     Wa^f  v.  Bkhardson^  7dO. 

f^  P068E88IOE  IS  Peoca  Facie  Evidbvoe  or  Tnui  to  Note  sttde  payable  te 
person  named,  or  bearer,  in  an  action  by  a  person  wlio  is  not  the  payee 
named,  but  is  the  general  agent  of  the  payee  who  is  alleged  in  the  an* 
swer  to  be  the  owner  of  the  note.    PeUee  v.  Prtmi,  TIB. 

ib  BiAKER  or  Note  Patabui  to  Payee  Named  or  Bearer,  who  takes  it  be- 
fore maturity,  holds  it  free  from  any  equities  or  set-off  the  maker  nay 
have  against  the  payee  named.    Id. 

t.  Drliveby  or  Note  with  Blavk  Iitdobsbmeivt  Vests  Biort  in  tlia  hold« 
to  collect  it  or  negotiate  it,  or  to  fill  np  the  indorsement  with  his  owe 
name  as  indorser.    CanUh  v.  ThampBon^  669. 

tb  Bova  Fide  Holder  for  Value,  or  Note  Ihdorsed  nr  Blank  and  FIraoi^ 
UUBNTLY  TRANarBRRBD  by  a  bailee,  is  entitled  to  hold  the  ssme  agsisBt 
the  trae  owner  and  to  recover  the  amoont  thereof.    Id. 

%  Owner  or  Note  Ikdobsed  in  Blank,  Fraudulently  TRANarBRRBD  sr 
Bailee,  may  Maintain  Bill  against  the  maker  enJoiniBg  him  frosi 
payment  until  it  can  be  ascertained  in  whoee  liands  it  ii,  and  reqnlfiag 
him  to  answer  as  to  its  whereabouts,  and  may,  it  seems,  in  a  proper  casi^ 
have  judgment  against  him  for  the  amount  upon  indemnifying  Urn 
against  another  action.    Id. 

Ml  In  Dstense  to  Action  on  Promissory  Note,  It  is  not  Suivioient  to 
Plead,  in  general  terms,  want  of  consideration,  and  that  tlie  note  was 
obtained  by  fraud.  The  answer  should  set  out  the  droumstances  under 
which  the  note  was  given,  and  point  out  the  facts  wliich  constitate  the 
fraud.    Chuhee  v.  LeaviU,  116. 

11.  Plea  is  Bad  Wbiioh  Allboes  that  Note  Sued  on  is  property  d  aaotlMr 
than  the  plaintiff,  without  showing  some  substantial  matter  d  defenss 
against  the  one  asserted  to  be  the  owner  which  could  not  be  set  up  againsi 
the  plaintiffl    Id. 

12.  Pabol  Testimony  is  Admibsiblb  ior  Purpose  or  Ck>RRBonNo  Mdiakb 
IN  Name  of  a  promisee  in  a  promissory  note,  if  titers  is  sooDethi^g 
found  in  the  note  from  which,  connected  with  the  parol  testisMny,  the 
promisee  is  clearly  ascertained.  The  terms  d  the  contract  are  not  thereby 
varied.    Jaeobt  v.  Beiuon,  609. 


UL  Irlv  n  Sflowir  THAT  Fe4I7]>  WAS  PHAonoiD  or  broEPnov  or  Hofii  <m 
nuT  It  was  F&AinNnnnx.T  put  ia  einmlatioii,  sodi  fMl  will  throw 
the  lmrd«&  ot  proof  npon  the  pUintiff  to  show  that  he  osmo  hf  the  poB> 
■atrioa  of  the  note  &lrly,  in  the  doe  ooune  of  bnriiiit,  end  without  say 
knowledge  of  the  fraud,  and  unattended  with  any  eiienmstanees  Jnstly 
oaloolated  to  awaken  ■oaploion.    PerHn  ▼.  Ni^m,  dSS. 

K  WoBM  "  Tbustsbs,"  ■!€.,  ATTEB  PBOMisns'  Kaiob  in  a  note  an  mctelj 
deteHpHo  penona.    Pierce  r,  BoMe^  614. 

16b  IirsoBsin  is  xov  Iin>iifKimD»  so  as  to  Butdie  Him  Liasu  wiTHOirff 
Dkmand  ahd  KonoB,  when  the  mortgage  taken  by  him  to  seoore  the 
nliimate  payment  of  the  note  is  aarign^  by  him  at  the  time  he  indorses 
the  note.     Olendor/r.  SwarU,  141. 

10.  DicLASAnov  BT  Dtdobsib  TO  TmiuD  PiRSOv  NOT  lammxD  or  8ir» 
Jaor-MATTSE  is  not  a  sufficient  waiver  of  presentment  and  notioe  to  fix 
the  liability  of  the  indorMr.    Id. 

See  BAincs  Air»  SAnmra,  8-6;  Exsoutobs  avd  ADiinn8iBA90B8»  l-4| 
IiKmionoas^^;  Ihtbost,  1;  Mabbod  WoMBf»  4;  PAmmmp.  I0| 

PlBABOrO  AND  PXAOTIOB,  18;  PUDOl,  I. 

NEW  TRIAL. 

1«  Kiw  Tbxal  will  iroT  bb  Obabtbd  bioaubb  Vbbdiot  was  OoBnuBT  to 
CKABaB  cm  CocBff,  if  the  oharge  was  crrooeoas  and  the  verdiot  wis  nsl 
WdBbom  ▼.  Weaoer^  286. 

8.  ALLBQATIOir  OB  MOTIOB  BOB  NbW  TbIAL,  THAT  PaBTT  WAS  TaKBB  BT 

SuBnuSB,  is  not  supported  by  the  reooid  when  there  is  no  affida^t  of 
the  fset,  and  nothing  to  show  that  lie  had  employed  due  diligMoe  to 
obtain  eyidsBoe.    Mmf^.  HtmBon,  186w 

N0TABIE9. 
See  Bahxs  abd  BAHKXiro»  8;  4 

KOTEa 
See  Kbootiablb  iNSTBUMBBn. 

KOnCE. 

See  AssittBMBro,  2,  8;  Bahxs  abd,  Bahkxbo»  4;  Dbbds,  16»  17;  FkHCBi^  4| 

Hiobwat8»  4;  Mobtoaob8»  2;  Plbadibo  abd  Pbaorob,  24^  26. 

NUISANCES. 

1.  BCATUTB  DbIIBIBO  WhAT  ABB  Nni8AB0BB»  ABD  PBBWOBTBIBO  &BIIBDT  BT 

AonoB,  does  not  take  away  any  oommon-law  remedy  in  the  abatement 
of  nrimnoes  that  the  statute  does  not  embraoe.    8Hk9  ▼.  Lai/rd^  110. 

2.  NUISABGB,  WHBfHBB  PUBUO  OB  PBHTATB,  MAT  BB  AbATBD  at  OOmmon  kw 

by  the  party  aggrloTed,  if  done  without  breaoh  of  the  peace.    Id* 
8b  Mnnos  Who  abb  Fibst  nr  Aptbofbiatiob  or  Bubkiko  Watbb  for  min« 

ing  uses  may  abate  a  nuisance  caused  by  a  dam  subsequently  ersoted 

below  their  daims  by  remoring  the  dam  in  a  peaoeable  manner,    /d. 
ii  Webtidcb  OnrxB  Kinds  or  Pbopbbtt  ob  Glassbs  or  Pubsuitb  abb  Hub 

SABOES  is  a  question  for  the  Judiciary.    Bttbe  v.  8UmU^  890. 
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S.  AonoK  TO  FunriHT  ob  Abatb  KunAHOi  it  not  •  ^ipaaU  mm**  ^w 
whioh  the  legiikinn  may  give  ooanty  oonrte  Jnriidiotlon  mite  lbs  Ckl-> 
if ornift  ooDttitatiai.    Potwimt.  TVoIvmiw  Commit  IFolto*  Ox,  TC 

Sae  BjinrBiiT  Domain,  2. 

OFFICES  AND  0FFICBB8. 

L  Bummnm  ov  Jubtxob  or  Pxagb  db  Facto  abb  Liablb  ov 

Greets  ▼.  Wturdwea,  866. 
t.  QffioiAL  Bond  or  JusnoB  or  Pbaob  Bboombb  Obuoatobt  firom  the 

it  it  delivered  to  the  ooonty  derk  for  hie  j^provml,  altlioogli  aot 

Improved  by  bim,  if  he  does  not  reject  it.    Id. 
BmATtAOBMmFSBtASi  Mandamus^  S;  PBooiaB,  1;  SKBBim; TuwAi^  ]«& 

PAKBNT  Am)  OHILa 
dm  DnaaoM,  %  Si  Bratbs  or  DaoBDBMn,  1|  Ovabdcav  abd  Waib^  Ml 

HVIBAIfD  AND  WOBy  A. 

PAETIBS. 
See  PiBADINO  AND  Pbaotiob,  S-6 

PABTNEBSHIP. 

L  SnAMBOATi  OWNBD  BT  TwO  OB  MOBB  PaRTIBS  ABB  VaOALLT  HbLD  MP 

Thbm  as  Tbnants  in  Common,  and  are  therefore  not  ordiaerify  nhjoal 
to  the  law  of  partnership;  bat  where  owned  by  partiee  who  are  oopar^ 
aen,  doing  a  general  partnership  bnainess,  they  are,  without  expVMi 
agreement  or  cjronmstances  showing  the  contrary,  partaecahip  ptupstly, 
and  within  the  jnriadiotion  of  the  court  of  chancery  in  a  suit  by  cam 
partner  against  his  copartner  for  an  aocoonting,  dissolntian,  and 
AUen  ▼.  HavfUy,  198. 

&  Each  Pabtneb  has  Lien  on  Pbopbbtt  or  Pabtnbbshep  for  the 

of  hii  interest  in  the  partnership  stock,  and  for  advances  made  by  him 
for  the  ose  of  the  firm.    Id. 

SL  Pabtneb  has  No  Power  to  Contbt  Rbal  Bstatb  or  Fibm,  either  hf 
deed  or  assignment,  nor  to  make  contracts,  written  or  verbal,  conoemi^g 
it^  specifically  enforceable  against  liis  copartners.  Bt^fiur  v.  McGommtl^ 
862. 

4,  Pabtneb  Who,  without  Ahthobitt,  Aobbes  to  iNDEMNirr  Subbtt  ob 
an  injunction  bond,  given  in  a  suit  prosecuted  for  the  benefit  of  his  fiim, 
does  not  thereby  bind  the  firm  unless  his  copartners  subsequently  ratil^ 
hisaot    WhUev.  DoMfidwn,  699. 

5*  Pabtnbbb  oannot  Escape  EnPBor  or  thbib  Contbaot  not  to  Cabbt  <m 
Cbbtain  Trade,  if  the  contract  is  otherwise  valid,  by  merely  taking  ia 
an  additional  partner.    Beard  r.  Dennis,  360. 

IL  On  Dissolution  or  Partnership,  Aesionment  bt  Bbubino  Pabtnbb» 
hona  fidt^  of  all  his  interest  in  the  stock  and  effects  to  the  remainiag 
partners  vests  the  same  in  the  latter  as  his  individual  property,  and  tt 
will  be  distributable  accordingly,  notwithstanding  his  subsequent  insolv* 
enoy;  and  this  rule  applies  as  well  to  limited  as  to  gansial  partaetahip^ 
Upwti  V.  Artiold^  302. 
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7.  Okmol  Of  Sau  ovPismsBSHXP  Pbopxbtt  npon  a  diMoIstion  of  the  part- 

nerahip  will  be  made  by  a  ooart  of  ehanoery  where  there  it  no  proTinoB 
for  itt  dispoeition  in  the  partaerahip  agreement.    AUmr.  fTatoIqf,  198. 

8.  Okdeb  OBAimKO  Lrjuvonoir  BnfBAiMnra  Doktdant  vbom  CoLLMOnwQ 

DxBTS,  making  aalee,  etc.,  it  proper  in  a  soit  for  a  diMoIntion  and  an 
acooonting  by  one  partner  against  his  copartner,  npon  motion  made^ 
without  notice^  if  the  drcnmstanoes  shown  are  such  that  the  giTiag  d 
notice  might  in  all  probability  "accelerate  the  injury."  Id. 
%  Fabtnbi  garhot,  bt  Nxw  CoMTBAcr  iir  Nam  of  Febm,  Bm  ho  Lais 
PABifNSR  after  the  diasolntlon  of  the  partnership,  eren  when  the  oonsid* 
oration  is  a  debt  of  the  firm.    iTiirst  ▼.  £702, 705. 

10.  PaBTHIB  OAITHOT,  AfTEE  DmSOLUTION,  RlNBW  FiBM  NOTS  BT  QXTIVO  NlW 

Kon  in  the  name  of  the  firm.    The  new  noto  it  a  new  oontraot^  whieh 
cannot  Und  the  other  partner,    id. 

See  Ivjuvcnovs,  8;  BramDM^  1,  % 

PATENTS. 
See  JtTBiBDJuriov,  8* 

PAYMKNT. 

Pathbrt  boib  vov  iMPoaar  Bbuyert  ov  Movbti  It  hhj  bo  aada  fai 
erty  or  otiier  seoorities.    Rifan  ▼.  IhrnXap^  884» 

See  MoBTOAOia,  6;  i^«-»am, 

««PERIL8  OF  THB  SBA.** 
%m  Qommxm  Cabbixbs,  10-22;  Shifpixo,  6-8|  Wi 


PLBADma  AND  P&ACTICB. 

.!•  PlBADnrOB  MUST  BB  MO0T   StBOBOLT  TaXBH  AOAIBBr-  PLIADBK      Okl^ 

BMMv.Aiwric,  80. 
f.  It  n  BuoBBnoNABT  with  Cottbt  to  Allow  PLAsmiy  to  Ibtboduob 

Btzdebob  after  motion  for  nonsuit.    Maiif  t.  JTianspii,  186w 
8  OBJBonoB  OB  Noir*jonn>KB  of  Pabtibb  must  bb  Takbb  Adtabtaob  of 

BT  Dbmttbrbb,  and  comes  too  late  on  appeal  firom  the  final  Judgment. 

Bmrd  ▼.  JTnox,  125. 

4    NOV-JOINDBB  OF  JoiNT  OWHER  OF  PboPBBTT  TS  AOHOB  IB  TOBT  FOB  Da1C« 

Aon  for  a  breach  of  duty,  and  not  for  the  specific  property,  can  only  bo 
taken  advantage  of  by  plea  in  abatement;  and  in  the  absence  of  such  pleoi 
the  owners  suing  may  recover  their  proportion  of  the  damages  sustained 
by  all,  leaving  the  other  joint  owner  to  afterwards  sue  and  recover  his 
proportion  of  the  whole  damages.    JohMon  v.  /{icAordMm,  389. 

tk  TbURBM  of  VoLITNTABT  BeNETOLBHT  AflSOGLlTIOB,  WH06B  FuiTDB  ABB 

Rabibd  BT  Yoluktabt  CoNTBiBimoB  of  its  members,  may  maintain  a 
■nit  npon  a  vote,  although  the  makers  thereof  were  members  of  the  aaso- 
eiation.  Pkree  v.  Robie,  614. 
8k  Wbbbb  Notb  Gitbn  to  Assooiatiob  is  Mads  Patablb  to  Tbubtbm 
TKBBBOF  OB  THBiB  SuooBSSOBS,  such  sucocssors  may,  at  the  request  cl 
the  assoeiation,  maintain  a  snit  npon  it  in  the  name  of  the  former  trustees) 
Bobh  former  trustees,  as  plaintiffii  of  record,  have  no  power  to  dismia 
snity  but  th^  may  require  protection  from  costs.    Id* 
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7.  br  PUADDra  uifim  Oodm,  Atkbiodit  ov  FAots  Oounautan  Gaubi  w 
AonoH  or  dafenie  ahonld  b«  ninple  and  oondse,  tad  without  iupgUlioa 
or  prolixity.    Batoetf  ▼.  Coaler,  468. 

ft.  WBJDLa  Vabioos  Cauus  ov  AonoH  arm  Uititxd  or  Ohs  Pannov.  thiif 
•honld  be  MpMstaly  and  dittinotly  stfttad.    /i. 

ib  CtnaLAlMT  18  «0T  DXKVRRABUI  FOB  OlOTTUrO  SO  SSOW  THAT  ObBESOO- 

Txoir  Of  Wasie  WA8  Unvicissart  to  defendant  in  the  fair  and  reason^ 
aUe  nae  of  the  stream,  where  it  eeeka  to  enjoin  the  obsimclian  of  tin 
ilow,  and  it  does  not  appear  that  the  defendant  liad  any  nae  €or  the 
water,  and  he  is  not  ohaiised  with  the  ereotion  of  a  mill,  but  of  a 
Diilkig  ▼.  Murraif,  886. 
UL  DnLARAnov  ur  AonoH  Basxd  oh  FoBBBARAVcn  must  Sbow 

DcKBOfSMT  TO  PLAiNTXvr  or  a  benefit  to  the  defendant;  and  a  daelaratSoa 
in  an  aotion  on  a  promise  made  upon  the  consideration  of  forbeanuMe  to 
file  a  caveat  to  a  will,  which  contains  no  allegation  that  the  testator  left 
any  asiets,  either  real  or  personal,  after  payment  of  his  debts,  is  there* 
fore  fatally  defective.    jBtisfiy  r.  Oomowt^p  688. 

11.    PLAXNTirF  SCIKO  OH    PROMISI   MaPR  Uf  COHSXDRRATIOir  OT  FoBIBARp 

AROR  TO  FiLR  Catrat  to  a  wiU  must  allege  in  his  deolaration  that  li» 
was  interested  in  setting  the  will  aside,    Id» 

IS.  GOKPLAIHT  AOADIST  CARRnER  HRRD  VOT  NROAXITR  BXCRPnOV  XV  Boii 

OF  Laozno  against  loss  oocasioned  by  '*fire  or  dangers  of  the  li^sr,*  by 
alleging  that  the  loss  soed  for  was  not  so  oocasioned.  BtnUeg  t.  Am- 
taftf,061. 
18.  Omusiom  Uf  OcniPLAiKT  TO  Nrqativr  BzcBPnoir  in  Biul  or  LAOiRa 
IB  CuRRD,  in  an  action  against  a  carrier  for  loss  of  goods,  where  the 
plaintiff  fails  to  aver  that  the  loss  was  not  ocossioned  by  a  peril  within 
the  exception,  conoeding  that  such  averment  is  ever  necessary,  if  the 
answer  alleges  as  matter  of  defense  tliat  the  loss  was  caused  by  a  peril 
within  the  exception,  and  thos  presents  a  distinct  issue  on  that  pcunt.  Id, 

li,  Ck>MFLAINART   HRRD  ONLY   LfTDORSR  RrT.BAHR  OV   ErROBS  OV  BDX  Ktt 

Lrjuvonov  against  collection  of  a  judgment  at  law,  under  the  y^HTs^a 
revised  statutes  of  1843,  when  he  is  required  so  to  do  by  the  judge  grant- 
ing sach  injunction,  or  by  the  court  JHckenon  v.  Board  qf  Commirnkm 
en  qf  JUpUy  OomiUjf,  373. 
Uk  Undrr  AiTBWXR  CoKTAiNDro  Orkrral  Drnial  of  Indrbsrixrrbb,  and 
plea  of  payment^  a  judgment  of  garnishment  against  the  defendant  can- 
not be  given  in  evidence.  Such  matter  is  special  matter  in  avosdanoe^ 
and  not  negativing  the  original  indebtedness,  and  must  therefore  be  spe- 
cially pleaded.     WaUers  v.  WaaMngion  Ins.  Co.,  451. 

16.  Though  Bulb  of  Court  hat  Makr  Oirrbal  Drnial  Suffioirrt  Dr- 
nial of  the  averments  of  the  petition,  it  cannot  extend  further  than  as  a 
denial  of  the  petition,  and  cannot  open  the  door  to  special  defenses  and 
matter  in  avoidance.    Id. 

17.  Answrr  of  Gabbtrb  kust  Show  KROxsaiTT  of  Jrttibon,  and  thai 
such  necessity  was  caused  by  a  peril  within  the  exceptions  in  the  UU  d 
lading,  where  such  jettison  is  relied  on  as  a  justification  for  non-deliveiy 
of  goods,  and  it  must  state  the  facts  constituting  the  neceesity  and  perils 
and  not  mere  conclusions  of  law,  as  that  the  accident  was  caused  by 
dangers  of  the  river,  or  was  nnforeeeen  and  unavoidable^  or  the  lib^ 
BmU^  V.  ButUmi,  661* 
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UL  baounoir  of  Non  n  Admirid  as  id  Chn  ov  Two  DoBnuim, 
whftra  tlM  dfloiftl  of  thie  «xeoatioii  it  swon  to  by  the  othar  only.  Pun- 
lay  ▼.  MorritoHt  424. 

it.  PUA  OF  ABATnam  hay  bb  Objboxkd  to  ov  Qbvxkal  DxicnBBn» 
beoamo  defeetive  in  not  being  yerified  by  affidftTit  when  of  fasti  not 
epperent  of  reoord,  or  for  not  being  MMonnbly  filed,  or  for  not  bei^g 
entitled  of  the  term  when  the  writ  end  dedamtlon  wee  entered.  WM* 
dm  ▼.  8ed^  681. 

SQL    KOV-VBHUUI   OAHHOT   BB   PLBADBO  IN  BaB»  AND  OWLT  DT  AbATBMBBT 

wzfHiK  TiMB  required  by  the  mlee  of  oonrl    Ifewb^gin  ▼.  Xanglif ,  618. 

SI.  PUAB  ZH  Bab  of  Suits  ov  Juhqmektb  of  Sistbb  Siaxbb  most  deny,  by 
eleer  end  poaitire  eyermenti,  every  faot  whioh  woold  go  to  show  Jnrie- 
diotion,  whether  with  reference  to  the  person  or  the  sobjeot-mstter;  end 
where  the  defendant  In  the  eonrt  below  falls  to  deny  the  Jniisdietion  of 
the  eonrt  in  whioh  the  jndgment  was  rendered,  of  the  sobjoot-mat- 
ter  d  the  snit,  he  cannot  raise  that  question  lor  the  firrt  time  in  the 
supreme  court.    LaUereU  t.  Cooft,  428. 

S3.  Rbcobb  WmoH  Shows  Gauss  of  Aonov  ahd  Juwnaan  Bbvdbbbd 
THBBBOH  is,  in  an  action  on  a  judgment  of  a  sistsr  state,  sufficient  to 
annex  to  plaintifiTs  petition,  under  the  provisions  of  section  17fiO  of  the 
Iowa  code,  which  reqoiree  that  when  a  pleading  is  founded  en  a  written 
instrument  a  copy  thereof  must  be  annexed  to  such  pleading.    Id, 

SI  It  n  HOT  Ebbob fob  Ck>UBTTO  Allow  AiiBimMBHT  to  the  declaration,  in 
oasee  of  libel  and  slander,  striking  out  the  original  words,  and  inserting 
other  words  varying  in  terms,  though  amounting  very  much  to  the  same 
in  import,  after  the  jury  had  been  charged  that  the  words  proved  would 
not  sustsin  the  declaration.  Such  amendment  would  not  preeent  a  new 
cause  of  action.    IIawk»  v.  PaUon,  266. 

S4i  Wbbbb  Qbjbot  of  Kotiob  of  Appbal  is  Aooomfushbd,  it  is  immatirial 
whether  there  was  notice  or  not.    MeLeran  v.  ShartUTf  84. 

SS.  Ko  NonoB  OF  Appbal  is  Nbgbbsabt  to  bb  Showb  when  both  partiee 
appear.    Id, 

S6b  Rbsuit  Bbaobbd  bt  Lowbb  Ooubt  ob  Wbioht  of  Evidbvob  will  hot 
BB  D18T0BBBD  In  the  supreme  court    Spooner  v.  Dumii,  414. 

57.  Pabtt  Appbalibo  fbom  Justiob's  Judombnt  oawot  Movb  to  Dismisb 
the  appeal  in  the  appellate  court  on  the  ground  that  the  certificate  of 
the  justice  to  his  transcript  is  defective.    8toyjer$  v.  MiUedge^  434. 

58.  Tbabsgbift  should  bb  Madb  bt  Taxibo  Rioobd  of  Pboobbdibos  of  the 
court  as  a  basiB,  and  incorporating  therein  each  paper  filed,  in  its  proper 
place  and  date.  It  should  not  consist  of  merely  naked  copies  of  papers, 
but  should  .contain  sufficicD  t  explanation  by  the  clerk  to  show  their  order, 
datee,  and  connection.    BaUxeU  v.  Noder,  466. 

SS.  AasiONHBBT  OF  Bbbob  is  too  Bboad,  akd  will  not  bb  Notiobd  bt  Ap- 
PBLLATB  Coubt,  whcn  framed  as  follows:  "  In  overruling  various  other 
motions  and  questions  apparent  upon  the  record,  which  is  made  part  and 
parcel  of  this  awrignment  of  errors."    Santo  v.  State,  487. 

SOi  Impbopbb  Admissioh  of  Immatbbial  Evidxbcb  Which  has  Wobkbo  Ko 
Pbbjudiob  to  the  party  complaining  is  not  ground  for  disturbing  the 
judgment  of  the  court  below.    Latterett  v.  Cook,  428. 

•L  Whxbb  Bill  of  Exobptions  Fahjb  to  Show  fhat  Ezcbptioks  wbbb 
Taxbb  at  the  time  to  the  rulings  of  the  trial  court  in  giving  and  refusing 


828  Index 

inrtraeUoDs,  mnd  tiie  hSR  does  not  purport  to  oontidn  all  tto 

the  sapreme  ooort  will  not  reriew  the  deeiiloiie  of  tiie  low«r  ooart  in  glv- 

faig  inetnictionB,  or  in  refonng  a  new  triaL    Xow  ▼.  Mofmekm^  908^ 

I2.--STATXMSHT  IN  BiLL  OF  BzoBFTioiis  that  "  the  above  ia  nearly  all  the  tM- 
timony  given  "  ia  not  aofficient  to  enable  tiie  appellate  ooort  to  dulaiiniiie 
whetheror  not  the  verdict  waaooneet.    Id* 

t8L  OBJxonov  TO  IinoBMATiov  AND  WABiuurr,  THAT  CxBXAnr  Manna 
TKXRKiN  CoMTAivsD  ABX  NOT  Pabtioitlablt  Desobibbd,  oaimot^  aftv 
appearanoe  and  trial  in  the  lower  ooort,  be  taken  in  appellate  ooort  for 
the  first  time.    Scmto  v.  State,  487. 

ML  WmEUAFPBLLATBConxrKKVMRSMDflGBUAHDBUANINlGAVBBiothe 

lower  ooort  for  farther  prooeedings,  that  ooort  oaa  only  carry  into  cAd 
the  mandate  of  the  appellate  ooort  so  far  aa  its  direction  eztenda;  bot 
the  lower  ooort  is  left  free  to  make  any  order  or  direction  in  the  farttier 
progress  of  the  case,  not  inoonsistent  with  the  decision  of  the  appellate 
ooort,  as  to  any  qoestion  not  presented  or  settled  by  soeh  deetsion.  Om^ 
ntngkam  v.  A$hley,  82. 

80^  In  Suit  bxvdrb  Appkllatb  Coubt  to  Raoovnt  Land  or  WrncH  Gukni- 
ANT  HAS  BOOT  DiWHiCTHKi),  a  rsoovery  is  neoessarily  followed  by  the  leoolt- 
ing  oonseqoenoe  of  a  ri^t  to  the  rents  and  profits  of  the  land  doring  tiM 
wrongfol  and  frandolent  disseisin  of  the  complainant;  and  no 
daim  to  rents  and  profits  need  be  set  op  in  the  bQl,  aa  no  distinct 
can  be  taken  npon  it;  bot  they  may  be  recovered  in  tiie  ooort  belsfWy 
nnder  the  general  prayer  of  relief.    Id, 

88.  Plaintivf  is  not  Esquikbd  to  Attach  to  his  PnmoN  Evidxhob  in  the 
case,  hot  simply  the  instroment  or  acooont  on  which  he  brings  hia  aoit 
LaUertU  v.  Cook,  428. 

87*  In  Action  on  Judoicxnt  of  Anothib  Statb,  if  Plaintiif  Foubb  wm 
ma  PxTmoN  Transobipt  consisting  of  a  dedaratioii  in  nwiiwipsif  and 
the  jndgment  thereon,  he  is  not  predoded  from  oflSBring  in  evidsBoe  en 
the  trial  a  farther  or  amended  transcript  containing,  in  addition  to  the 
declaration  and  jadgment  contained  in  the  first  transcript,  a  copy  of  the 
original  writ  or  sommons,  and  the  service  therecm.    Id, 

88h  Stbanokbs  to  Rkoobd  cannot  Gollatxballt  Iktbbposb  OBJBOcnnn^ 
which  can  alone  be  made  in  a  direct  proceeding  by  motion  or  writ  of 
error.    PhiUipa  v.  Coffee,  367. 

Bee  Attachments,  8;  Contracts,  3, 4;  Cottbtb,  5;  Evidbngb,  8, 18;  Isjxmo- 
noNB,  8-11;  iNBTRUcnoire;  Judgments;  Nbgotiablb  iNRBUMXini^  im 
18;  Spbciiic  Pxbfobmancb,  4-8;  Wbit  of  Bbbob. 

PLEDGE. 

1.  Pabtt,  bt  Plbdgino  Negotiable  Seocbixibs  Tbaxefebabui  bt  Dmuw* 
EBT  loses  all  right  to  the  secorities  when  transferred  by  the  pledgee  in 
good  faith  to  a  third  party.    CoU  v.  ffumbert^  128. 

t.  Wabbantb  Drawn  bt  Officebs  of  Government  ufon  its 

Officebs,  having  been  pledged,  may  be  held  against  the  ori(ginal 
l^  one  aoqairing  them  in  good  faith  from  the  pledgee. .  Id* 

POUCE  POWER. 
See  Constitutional  Law»  1,  2L 
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POSSESSION. 

to  Qdsr  Txom  m  irov  BlAnrcAiKABU  bt  Hoiaib  or  Lmaii  Tris 
OUT  or  PomanoVy  m  a  general  role;  although  the  reaaon  of  thia  doo* 
trine  woold  not  emfaraoemere  equitable  titlea  which  ooold  not  beaaMrted 
nllaw.    Swrith r.  MeOotmell,  840. 
Sea  DuDa;  lIonoaoBS,  8»  10^  11;  NaooxuBUi  iHtKBUMnni^  4»  & 

POWEBa 
8aa  KuuuTOBa  ahd  ADMDnREasoHp  & 

8aa  DmoB  axd  CbbdhoBv  2. 

PBESUMFTIOK& 
See  Gbahtb,  U 

PBINdPAL  AND  AOBNC 
Siee  AouroT. 

FKiViLBGB. 
SeeABsaav. 

PBOBATB  COUBTB. 
8aa  Ooumi  EacATia  or  DnoBDiraii  & 

PBOCESS. 

L  OoBPOBAni  SsaL  or  Towsr  is  hot  Ssal  or  Matob  am  Jvwnam  or  Piun^ 
and  need  not  be  appended  to  a  warrant  lamed  by  him  in  tho*  eapaailgrf 
nor  ia  hla  court  a  court  d  record.    8amio  ▼.  SkUe^  487* 

ti  Pkaoa-omoEBa  ABBiroT  Pbobikxid  wbou  'MaosqCoimfujwt  arYmjL/^ 

noH  or  Phtal  Laws  by  etatate  proriding  that  no  aheriir,  depnty  ahev- 

Ut,  coroner,  or  oonatable  ahall  appear  as  attorney  or  cooneel  for  any  Qn% 

aar  make  any  writing  or  prooeae  to  cwnmwice  a  aoit  or  pmneeding.    /dL 

See  ATTAtiHuawTa;  IvrAiior;  JuDoimns,  12;  SBBina. 

PROFITS. 
SeeDAMAon. 

PROTEST. 
Boa  BAsnca  and  Bahxiso^  I»  4. 

« 

PUBUOLANDfiL 
See  MnrsBAL  Lahiml 

RAILROADS. 
OoMxov  CiBmiiM,  6-7ff  iO>  16^  17;  FivoBa;  liAam  avd  Smnrajni^  f^ 
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BEALTY. 

RSAL  EbTATB   hat    BB   Ck>imYXD   BT  IXIITBVIIXHT  WTfBOOV   fiB4I« 

the  oode  of  Iowa.    Piermm  ▼.  Antutrong,  440. 
1m  Etidbngb,  7;  Bzboutobs  avb  ADimnBTRATOBs,  5»  6;  GmAim;  H 
8TBADS;  iNJirifonovs,  4,  5;  Jctdombnts,  8;  MoaaoAOBs;  Pabxv 
8;  Plbadivo  avd  Pbaorcb,  85;  RBsaudiON  or  OotmAomi 
8FB0ino  Pbbiobiiangb,  0. 

BECBIVERS. 

!•  Bbobiybb  wnx  bb  Appoihtbd  bt  Coubt  of  Chakoert  to  Mttia  np  tiM 
Bffidn  of  a  partnership  whenever  it  is  made  to  appear,  by  a  bill  filed  lij 
one  partner,  that  there  is  a  breach  of  duty  or  a  Tiolationof  tlie  agreeoml 
of  partnership  on  the  pert  of  the  others.    AOem  ▼.  Hawleift  19S. 

t.  GouBT  or  Changbbt  has  No  Powbb  to  Appoimt  Rbubivbb  «o  Gabbtov 
'BusExna  of  a  oopartnership.  Such  power  would  not  be  intended  by  wm 
order  "to  take  oharge  of  the  steamer  Qainoy,  to  prsTent  lija'iM*  *  *  * 
to  repair  said  boat  so  as  to  put  her  in  condition  for  Bale»  or  aiidh  disposi- 
tion of  her  m  may  be  ordered  by  the  parties,  or  as  the  oout  mi^  ordcB. 
The  expense  of  repair  and  the  like  to  be  repaid  by  proper  naa  of  mH 

boat.**    Id. 

BBC0BD3. 

See  AtrEBBNUOATiOB  or  Kboobiw;  Evubbo^  1ft. 

BEDEMPnON. 
See  MoBTOAOBS,  12-15w 

BE6ISTBATI0N. 
SeeDBBBB,  12. 

RELEASE. 

IbBTBUMBHT  UlTDEB  SbAL  MAT  BB  RbT.BAWBD  OB  DnCKABOBD  BT 

Pabol  AoBBBMBNT,  although  this  cannot  be  done  by  a  mere  parol 
ment    Dickermm  ▼.  Board  qf  CommitiUmen  qfH^pteif  Coiwly,  878. 

Bee  AflnomBBTS  roR  BBmriT  or  Cbbditobs;  Eztbosaboti  MoBivaAttB^  §§ 

Patmbnt. 

REPLEVIN. 

OwxBB  or  Pbohbtt  Lbtxbd  upoh  and  Sold  uitdbb  Wbit  or  Att. 
A0AIK8T  Akoihbb  may  reoover  each  property  from  the  pBfnbaisr» 
damages  for  its  detention.    Overbif  t.  MeOee^  48. 

See  WmrBBSBS,  7. 

RENT. 
Bee  JuDUBAL  Salbis  6;  Mobtoaobs,  10;  Plbadxbo  abd  PmAomflb  ML 

RESCISSION  07  CONTRACTS. 
AoQViBMBBOB  or  Vbbdbb  ot  RBHOiBBioy  or  CoBTBAOx  roB  Saui  or  Labb 
cannot  be  inferred  where  he  proposes  to  pay  the  consideration  witli  tta 
hil^iest  rate  of  interest,  and  brings  soit  for  specific  perfot 
the  vendor  indicates  any  intention  of  declaring  the  contract  at  9m. 
Tmmg  ▼.  DwMU^  4tn. 
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BBBTRACfT  OF  TRADB. 
8m  OxaTBAon.  10-16;  iNJUiionovs,  1-3;  PAsnra8Hir«  8i 


BKVBBSI0N8. 

CtoMnoir  nr  Dod  or  Lavih  that  tw  Gbaxtsb  Dn  wixBomr  QniiTWiwi 
IMig  At  tlM  tioM  ol  htr  dfioeMe  tha  Und  f^All  nrwt  to  tiM  gnntor, 
it  folfilkd  by  tlM  grant— '■  dying  laaving  on9  ohlld  tiinriving  htr*  and 
thnMlKfee  oonTvydLwill  pMi  to  tiM  hmr  ol  tlM  ohild  aftoriti  daifth. 

BIPABIAK  RIQHia 

!•  BiWR  ID  Bunmra  WAzm»  nr  Galoobioa,  is  Biobs  Bunmro  wrb 
LAim,  •  oorpoNftl  privikge  bartowad  npon  tha  oooopiar  or  appropriator 
ol  tha  Mil,  and  haa  nona  of  tha  oharaotariatiflB  ol  mara  paraonalty.    J7UI 

t.  BiOHT  TO  Bmnrnro  Wasbr  Bxmn,  nr  OAUioBinA,  vbom  Poliot  or  hib 
Laws,  witfaoat  priTata  ownanhip  of  tha  kiQ,  npon  tha  gronnd  of  prior 
looation  npon  tha  land*  or  prior  appropriation  and  naa  of  tha  watar.    Id, 

tb  Bmr  IvjvKT  to  RirAWAy  PnonmoR  below  <wixj.  vot  CoimcR  Riobt 
or  Aonon.  It  ia  nepeawuy  to  taka  Into  oonaidaratlon  tha  oapadty  ol 
tha  atream,  tha  adaptation  ol  tha  maohinary  to  it»  and  all  tha  attoidant 
aireomatancas;  and  whan  all  thaaa  ara  proparly  oonaidarad*  if  tha  pro- 
priator  balow  ia  matarially  injured,  whan  oonaidared  in  relation  to  tha 
faota  of  tha  partioolar  oaaa,  ha  is  antitlad  to  redreat.  DUUng  ▼•  Murraift 
»S. 

i»  Smr  RiTARfAif  PBonmoB  bas  Equal  Rior*  to  Flow  or  Watir 
fKROuaH  HIS  Lavd,  and  no  one  haa  a  right  to  ma  it  to  tha  material  in- 
Jwy  of  thoaa  balow  him.  If  ha  diTorta  tha  atream*  ha  mnat  ratain  It  to 
Hi  nateial  dhannal  when  it  leavae  hia  eatata.    Id. 

Sea  KmsAVCSSy  8. 

SALES. 

8aa  Awwmwn^  It  4;  Damaoib,  1,  2;  Jvdioial  Salb;  WmaaAam.  1| 

ScATom  or  Fraum^  2,  8L 

SCIRE  FACIAS. 
Baa  Roounoira,  7;  JuxuDiocioVp  % 

SEALS. 
SaaDnsa,  18. 

SEAMEN. 

Saa  SmrrarG*  17»  1& 

SEABCH.WABBANTS. 
Saa  CoManrvnoyAL  Law,  IS,  20l 

SERVITUDES. 

L  Chra  amrv  Sou  SRmm>  or  Mill  avd  Pnimdon  and  Dam  oAmrav*  si 
Mbari  or  SUCH  Bam,  ilow  landa  abora  him  owned  by  himaalf  and  ai^ 
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€4]i6r  in  commm,  nor  om  b6  oonvvy  to  bb  grmtoo  tto  ri^^ife  to  ^o  m. 
fTiifdUMOii  ▼.  CAoie,  045. 
t.  Pimfbhtob  ov  Land  Fbontini^ov  Batoit  oasvot  Maxstaut  AxsnHtAb 
Dbaivaoi,  throwing  the  wftter  upon  the  rwur  plMitatiim,  when  the  na*- 
nrtl  dninage  is  Utexml,  In  oonaequenoe-of  being  inteDoeptDd  hy  n  lidge. 
XUgor$  ▼•  Cfrevembergt  507. 

See  Ck>-TBNASOT,  1»  2. 

SET-OFF. 
f^^KmouToam  ahd  ADiii3mxftAiOB8»  4 

SHERIFFS. 

L  Smbbiw  Who  Bvosn  so  Ezioijtb  Capias  ad  SAXBVAODomuM  win  no* 
be  proteoted  beoeoee  the  writ  wm  erroneooBly  datedp  lo  that  at  iti  data 
the  penon  whoee  name  it  bore  teste  was  not  a  Judge  of  the  oonrt  froai 
whi<di  it  issned,  as  sooh  defect  is  a  mere  irregularity,  and  doea  not  rendsr 
the  prooess  Toid.    Jordan  ▼.  PwiafM^  801. 

S.  OmoBB,  nr  Cau  of  Mxbb  iBRioirLAunn  nr  PnooBn,  rofuesa  to  aet 
at  liis  peril.    Id. 

S.  Lr  EzMumr  o  Wur  of  Attaohkbiit  ob  Enounoirf  a  ahsriflT  or  otfaar 
officer  is,  as  a  gensral  rale,  bonnd  at  his  peril  to  take  the  dsbtor'e  goods 
akme;  and  is  gnUty  of  trespass  for  taking  the  goods  of  a  stranger*  eras 
thoogh  assarsd  by  the  plaintiff  in  ezeeation  that  they  are  the  ptiysily 
d  the  defendant.    (hah\i  ▼.  MeOte^  49. 

4»  QmciB  mat  Levt  upon  Qoods  of  Defehdaiit  akd  Tnon  or  Tkbd 
PkBSON  where  they  are  so  mixed  as  not  to  be  readily  distiqgUBhed*  and 
only  beoomea  liable  to  a  stranger  for  levying  shonld  he  va6ise  to  delrrar 
them  to  the  rightfol  owner  npon  rsqoest.    Id, 

ftp  8bkbifv»  uimxB  Statutib  and  Dnomoiis  of  LoumAirA,  OAnrov  !>■- 
MAifD  iNDnnriTT  BoND  upon  a  seisore  of  goods  and  demand  for  rslaasa. 
He  most  either  call  a  jnry  to  determine  whether  the  goods  belong  to  the 
defendant  <m*  act  at  his  own  peril    Dimfap  r.  Frtrti^  590. 

C  PLAnraiFF  IS  SOT  Ebtoppbd  fbom  Showivo  Faisitt  of  Bisunv«  in 
an  notion  against  a  sheriff  beoaose  of  ofiSering  the  retnm  in  evidenos^ 
bat  he  mnst  proye  the  judgment^  writ»  and  return,  and  then  ahow  the 
retarn  to  be  fidsa.    Id, 

7*  BiTBDKN  OF  Proof.-— When  it  is  shown  by  jMima  /ode  eyidsnoe  that  a 
sheriff 's  retain  is  inoQcreot,  the  harden  of  proof  is  npon  the  sheriff  to  ahow 
Iti  oooeotness.    Id* 
See  JuDioiAii  Salb;  Pnooi88»  2;  Tbmpasb^  1;  Wimmsm,  10. 

smppDra. 

L  MaSTKB  of  IkBUBBD  YBflSBL,  WmOH  BnOOMBB  DnABLD^  18  AUTBDBIIID 

TO  SxLL  Hkb  when  for  the  best  interest  of  those  oonoemed,  and  whether 
he  was  justified  in  selling  in  a  particalar  ease  is  a  question  to  be  deter- 
mined by  the  ciroamstanoes  and  oondition  of  the  Tessel  at  the  time  and 
plaoe  where  the  sale  was  made.  Prine$  ▼.  Ocean  Inturonoe  Co.,  676. 
i,  Mastxb  Owniko  Pabt  of  Disabled  Ybsskl  Sold  on  Aoooumt  of  Ikjubt 
is  justified  in  making  saoh  sale  under  the  same  ciroamstanoes  wliioh 
woald  justify  him  if  he  were  not  each  part  owner.    Id, 
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SL  SUKTXT  UPCH  DlSABLKD  VbSBSL  18  PRBSUXXD  TO  BB  COBBIOr»  hat  Is  not 

oonoliitive,  aa  it  does  not  control  the  rights  of  the  partiet,  hot  ii  to  be 
ocmeidered  aa  an  important  translation,  designed  to  proteot  the  rights  ol 
all  interested.    Id, 

4k  liASTZB,  TO  JUBTIFT SaLE  Of  DUABLKD  YiaSIL,  MU8T  ShOW  thftt BOOhsale 

arose  from  necessity,  which  imports  no  more  than  a  faithfal  perfamanoa 
of  the  duty  impoeed  on  him  to  make  that  decision,  when  a  Tssael  is  in* 
jnred,  which  will  best  promote  the  interests  of  all  for  whom  he  has  bo* 
oome  agent.    Id. 

IL  IvatBucnoKB  to  Juht  as  to  Kionnrr  uvdib  Whiob  Mabsbb  mat  Bmof 
Sale  of  disabled  vessel  requires  no  particnlar  form  of  words,  hot  is  suffi- 
cient if  the  jury  is  given  to  understand  that  to  justify  snch  sale  the 
master,  under  the  circumstances,  acted  for  the  best  intereets  of  all  con- 
cerned; and  an  instruction  that  there  must  be  an  apparent  necessity  for 
the  sale,  existing  at  the  time  and  place,  is  sufficient  without  any  further 
qualification  to  intensify  the  term  "necessity."    Id. 

C  AocnDBMT  OocAflXONSD  BT  YnsBL  RuimNo  UPON  Known  Ob8Tbuotzon  is 
attributable  to  dangers  of  the  river,  or  perils  of  the  sea,  as  the  caso  may 
be,  if,  in  spite  of  reasonable  care  and  skill,  the  vessel  was  driven  there 
by  the  natural  force  of  wind  and  tempest,  but  not  otherwise.  Betitk^ 
V.  Bustard,  661. 

%  AcciDKMT  Caused  bt  Ybbsbl  Bubnino  upon  Unknown  Obbtbuction, 
without  the  fault  of  the  navigators,  at  a  place  where  vessels  previonaly 
passed  safely,  is  attributable  to  dangers  of  the  river  or  perils  of  the  sea. 
Id. 

iL  '*Pbbiu9  or  Sba**  Mbans  Natubal  Aooidknts  peculiar  to  the  sea  which 
do  not  happen  by  human  intervention,  and  are  not  to  be  prevented  by 
human  prudence.    Id, 

tL  Question  is  vob  Jubt  whbtheb  Gboundbd  Vessel  oould  havb  bbbn 
Bbubvbd  by  the  use  of  spars  and  anchors,  and  whether  the  failure  to 
use  them  contributed  to  produce,  continue,  or  increase  the  danger  relied 
upon  to  excuse  a  jettison  of  goods.    Id, 

Id  That  Jbitison  was  Dbbhbd  Nboessabt  bt  Masteb  and  Ovtioebs  cI 
vessel  does  not  justify  it,  if  it  was  not  in  fact  necessary,  but  its  propriety 
must  be  determined  by  the  court  and  jury.    Id. 

IL  Evidence  or  Consultation  bt  Masteb  and  OmoBBS  bbtobb  Jbitison 
of  goods  from  a  grounded  vessel,  and  of  opinions  then  expressed  as  to 
«he  condition  of  the  vessel,  the  means  of  relief,  and  the  necessity  of  the 
jettison,  is  competent  but  not  conclusive  evidence  in  an  action  for  the 
Ices  of  the  goods,  and  opinions  so  expressed  may  be  proved  either  by 
the  officers  tiiemselves  or  by  persons  present    Id. 

ISi  Jettison  need  not  bb  Rbquibed  to  Pbbsebvb  Life  to  render  it  justifi« 
able.    Id. 

Ul  Powebs  and  Duties  or  Ship-uastebs  when  in  Fobeion  Pobts,  and  in 
Case  of  Disasteb,  are  very  extensive.    They  are  then  the  general  agents 
of  the  owners  so  tar  as  respects  acts  necessary  to  the  successful  prosecu 
tion  of  their  voyage.    Duncan  v.  Beed,  635. 

ML  DuTT  or  Masteb  or  Ship  in  Case  or  Disasteb  is  to  Save  Heb  xr  Possi- 
ble, if  not,  to  so  dispose  of  the  wreck  that  the  owners  may  realise  the 
most  that  can  be  saved  therefrom;  nor  does  his  duty  cease  until  the  pro- 
ceeds which  may  be  saved  are  placed  at  the  disposal  of  the  owners.    Id, 
Am.  Dao.  Yok  LZnX— W 
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lA.  Mabtbe  ot  YwmKL  jb  Botttlm)  to  BaASOif amji  eompenimtfon  for 
rendered  in  diepoiing  of  the  wreck  of  encn  Teeselv  and  also 
lor  hie  neceeaary  incidental  expenaee.    In  theae  expenaea  the 
oharged  for  phyaiciana'  bills,  board,  and  the  amoont  paid  far  hia 
paaaage  are  properly  inclnded.    Id, 

IQL  Gaptaik  of  Vbssbl  cannot  bk  ALLOMnn>  toe  Shobtaob  nr  AmnnR  ov 
MoNXT  returned  by  him;  at  leaat  without  showing  thftt  the  loaa  mm  asi 
oooaaioned  by  any  fault  on  hia  part.    Id. 

17»  Whin  Ssaxan  Wiixhtllt  Dibobbtb  Captain's  Okdsbs,  and  ia  dianliaijfrf 
lor  80  doing,  he  ia  not  entitled  to  any  righta  whioh  he  might  hn^v  if  hm 
had  oontinned  doing  hia  duty.*    TVm  ▼.  lUuUnrieh,  502. 

It.  It  u  Skaman's  Duty,  in  Cass  or  DraASTSB,  to  Ezkbt  HiMimj'  to  maem 
the  cargo,  and  aa  long  aa  there  ia  any  proapect  of  aaTing  tha  caigo^  hm  ii 
bonnd  to  obey  the  oommander.    Id, 

Bee  Common  Gabbders;  Inbubancx,  4 

SLANDER. 

lOXL    AND    SlANDEB — EtIDBNCI — GlNB&AL  '  BULB   THAT   W] 

Statb  Facts,  and  not  hia  inference  from  them,  aeema  to  have  an 
in  caaea  of  libel  and  alander,  aa  the  injury  done  in  anoh  oaaea  dependi 
npon  the  e£feot  the  words  produced  in  the  mindaof  hearen;  and  the  wnf 
to  determine  this  effect  ia  to  find  out  how  the  worda  were  uadentood  faif 
hearers.    Hawh9  ▼.  PaUon,  260. 

SLAVES. 
See  Husband  and  Whs,  0. 

S0VEBEIONT7. 

L  Sovbbbion  cannot  bi  Subd  unlbss  bt  its  Own  Cohsbnt.    Amaofter  t. 

Borden^  130. 
2.  Cbxditobs  or  Statb  hatb  Nothing  to  Belt  upon  except  her  good  fattht 

and  she  haa  equally  the  power  to  poatpone  the  time  of  payment  or  to 

refuse  to  pay  at  alL     Id, 
8l  One  has  No  Rioht  to  Rembdt  against  Govebnmekt  ob  Subdivdiov 

thereof  which  cannot  be  taken  away  by  the  government.    Id. 
i.  Right  or  Statb  to  Land  undbb  Wateb,  whbbe  Tide  Ebbs  and  Flow% 

Ib  founded  upon  her  sovereign  control  orer  the  easement  or  right  of  nar- 

igation.     Ouy  v.  Hermanee^  85. 
S,  Right  or  State  in  Tidb-iands  Ceases  when  Easement  or  NAnoAnov 

IS  Destboted,  except  to  proaecuto  for  purpreature  and  have  the  eaae* 

ment  restored.    Id, 
See  Attachments,  6;  Constitutional  Law,  4-S;  Eminent  Domaut. 

SPECIFIC  PERFORMANCE. 

]«  SrBOino  Pebtobmancb  will  be  Decbeed  or  Aorbbmxbt  to  Tubv  om 
Ghoses  in  Action  to  indemnify  the  complainanto  against  any  lose  thi|f 
might  sustain  by  reason  of  their  suretyship  for  the  defendant  SkoeUqf 
▼.  JDovM,  233. 

ti  Bill  roB  SPEcinc  Pebtobmancb  or  Agbbembnt  to  Tubn  ovsb  Cbomi 
nr  AonoN  as  Indemni^  to  the  complainant  ahould  atoto  with 
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MM  what  books  of  account  or  evidences  of  debt  were  to  be  tnrned  oveiV 
or  if  complainant  could  not  obtain  access  to  snch  choses  in  action,  the  bill 
ihonld  so  state,  and  call  upon  the  defendant  to  nipply  the  deficiency.  Id, 

S.  VB2n>o&  CAN  SsLDOM  Asx  Interposition  or  CoifBT  of  Equfet  to  spedflo* 
ally  enforce  a  parol  contract.  He  most  show  that  he  will  be  prejndioed 
by  its  non-performance,  as  that  the  vendee  had  been  given  and  has  ra- 
tsined  posaession.    PrkUup  ▼.  MUehdlf  258. 

4  Affuoation  vob  SPBcmo  Px&vobmanoi  op  Oontbagt  is  Addbsbbbd  v» 
Sound  Disgrbtion  or  Chanokllob,  guided  and  governed  by  the  gea- 
eral  principles  of  equity.     TouMg  ▼.  Danktit  477. 

&•  Rxusp  IS  NOT  Mattbb  or  Bight  in  Eithkb  Pabtt  to  Sitit  roB  Spboiiid 
Pkbtobmancs,  but  it  is  granted  or  withheld,  acoording  to  the  oircam* 
stances  of  each  case,  when  the  rules  or  principles  of  equity  will  not  fnr- 
niah  any  exact  measure  of  justice  between  the  parties.    Id. 

ib  Spsoipio  Pkbpobmanos  is  Qbantbd  to  Qbbatib  Extxnt  in  Cask  op  Cqv- 
TBACTS  bsspbotino  Bbal  Pbopertt  than  in  cases  respecting  personal 
property;  and  while  in  the  latter  case  the  Jurisdiction  to  grant  it  is  lim- 
lled  to  special  drcumstances.  In  cases  of  land  oontraots  it  is  universally 
maintained.    Id. 

7«  Vxndbb  doss  hot  Fobpsit  Riobt  to  Spboipio  Pkbpobmanci  bt  Laobm 
in  offer  to  pay  purchase  money,  when  it  appears  that  vendor  was  a  noa- 
resident  of  the  state;  that  neither  he  nor  any  person  for  him  was  at  the 
place  of  payment  to  demand  payment  when  the  notes  for  the  purchase 
price  became  due;  that  he  gave  the  Tendee  no  notice  that  he  should  insist 
upon  striot  compliance  with  the  contract,  and  had  not  returned  the  notes 
to  the  vendee;  that  within  three  months  after  the  last  note  became  due 
tiie  vendee,  at  the  plaoe  where  the  notes  were  to  be  paid,  and  to  the  per> 
son  who  had  been  the  vendor's  agent  in  the  premises,  offered  to  perform 
the  contract  on  his  part  and  demanded  the  deed;  and  that  within  six 
months  thereafter  the  vendee  commenced  suit  to  enforce  spedfio  perform^ 
ance,  bringing  the  money  into  court.    Id. 

ft.  Vbndbb  Sebkino  to  Enpobcb  Specipio  Psbpobmancs  nkbd  not  Txndbb 
Dbbd  to  vendor  for  execution  before  bringing  suit.    Id* 

Ql  Yxndeb,  bbfobb  Bbinoino  Sarr  pob  Spicipio  Pxbpobmance,  must  have 
performed  or  offered  to  perform  whatever  the  contract  has  made  a  condl* 
tion  precedent  on  his  part.     Id. 

10.  Vendee  is  not  Bound  to  Follow  Vendor  to  his  Residence  witHou* 
State  to  make  tender  before  bringing  suit  for  specific  performance,  after 
he  has  applied  within  reasonable  time  after  the  maturity  of  the  notes  al 
the  place  stipulated  for  their  payment,  and  there  demanded  the  deed* 
Id. 

11.  Specipio  Pebpobmance — Equitable  Jubisdiction.— Plaintiff  sued  to  re- 
cover the  value  of  labor  performed  in  erecting  a  building  upon  defend* 
ant's  lot.  Defendant  files  a  cross-bill  for  an  injunction,  alleging  thai 
plaintiff  had  agreed  to  build  the  house  in  consideration  of  the  moiety  of 
the  property,  and  prays  that  plaintiff  be  decreed  to  take  a  conveyance 
aooording  to  his  agreement:  held,  that  specific  performance  of  thia 
agreement  cannot  be  decreed;  also,  that  the  injunction  should  not  be 
granted,  as,  provided  defendant  can  establish  this  sgreement^  it  is  a  goe4 

at  law.    Pritttup  v.  MUdteO,  258. 

See  iNJUNonoBS,  2. 
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SURPRISE. 
See  Nbw  Trial,  2. 

TENANTS  IN  COMMON. 

See  Ck>-TKNANOT. 

TENDER. 
8m  JtmoiAL  Salb,  1,  2;  Spiczno  PiBvoBMAra^  S-IA 

THREATS. 
See  Criminal  Law,  Z. 

TID&LANDS. 

See  SOYSREIONTT,  4,  ft. 

TIME. 

1.  TlMB    MAT  BR  OF  BflSRVOR  OT  COBTBAOS  OOVaBBBXIVO  LaBI>.      Tmng  ▼• 

t.  Tdcb  is  not,  in  Eqititt,  op  Essbncb  op  Contbaot,  except  by  exprew  eti^ 
uUtion  of  the  parties,  or  nnleee  it  neoeMarily  f ollowe  £rom  the  lutaie 
and  oironmstenoee  of  the  contract.    Id, 

ti  Tdcb  is  not  Madb  Essbnob  op  Contraot  por  Salb  op  Land  by  a  daasi 
giving  the  Tender  the  election  to  consider  the  contract  at  aa  end  in  the 
event  of  the  non-payment  of  the  money  at  the  time  limited,  witboat 
■ome  evidence  that  the  vendor  elected  so  to  treat  it.    Id, 

i.  Tdcb  is  not  Essbnob  op  Contract  por  Salb  op  Land,  in  the  absence  ol 
express  agreement,  and  the  contract  Ib  not  forfeited  by  noo-payment  of 
money  on  day  it  becomes  due;  bat  specific  performance  may  be  enforced 
where  it  does  not  appear  either  that  the  land  was  improved,  yielding  a 
yearly  rent,  or  that  the  property  is  liable  to  fluctuation  in  valne,  or  hss 
actually  changed  in  value,  or  that  between  the  sale  and  offer  to  pay 
there  was  any  change  affecting  the  rights,  interests,  or  obligations  of  the 
parties,  or  that  the  vendee,  by  his  acquiescence  or  otherwise,  has  trsatsd 
the  contract  as  rescinded.    Id, 

See  Judicial  Salbs,  1. 

TORTS. 

All  Who  Aid,  Command,  Adtisb,  or  CouNrBNAXcB  Ooiocission  op  lV«r  by 
another,  or  who  approve  of  it  after  it  is  done,  if  done  for  their  benefit^  ait 
liable  in  the  same  manner  that  they  would  be  if  they  had  dona  it  with 
their  own  hands,    ifotr  t.  HopHuB^  312. 

See  Aqbnct,  6;  Judgmbnts,  1;  Mastbb  and  Sbrtant,  1,  S. 

TOWNS. 
See  HioHWAT8»  1-4. 

TRESPASS. 

L  AflllOir  OP  TRB8PA88  AGAINST  OPPICBR  AND  PlAINTIPP  IN  ATTACHMBBf 

may  be  maintained,  by  the  owner  of  property  levied  upon  and  sold  andsv 
a  writ  of  attachment  sgainst  another,  for  the  taking  of  the  propv^i 
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althongh,  when  the  attachment  was  made,  the  property  waa  in  the  de- 
fendant debtor's  pomession  as  a  loan.    Overby  t.  MeOe$,  49. 

I»    NZITHXB  JOSTICl  OF  PSAOS  NOB  FlAUmrw  tS  JUDGMKNT  BbOOMXS  T^UB- 

PA88XB  by  enforcing  a  judgment  of  the  former  which  remains  onrsscinded 
said  unpaid;  although  such  judgment  may  be  erroneous  if  the  justioe 
liad  joxisdiotion  of  the  case  in  which  it  was  rendered.    Deal  t.  Harrit^ 

ess. 

S»  Thai  Plaihtiif  Kxft  Bawdt-housb  m  No  DsraifSB  in  an  action  of  traa- 
IMMB  for  entering  a  dwelling-house,  and  taking  and  oarrying  away  the 
goods  of  the  occupant.    Love  v.  Moynehan^  306. 

See  JuDGMKiTTB,  2,  6;  Mastkb  ahd  Sbbtant,  2. 

TROVER. 
!•  Tbovxb  Lobs  bt  Mobtoaobb  in  Possession  against  Stbakobb  vob  Cdt- 
SDro  Tbkis  upon  the  former's  premises  and  taking  them  away,  the  ser- 
•ranoe  constituting  the  trees  personal  property,  and  the  taking  away 
the  asportation  for  which  the  action  lies.  Whidden  r.  Sedfe^  661. 
S.  Tbotxb  is  Tbansitobt  AcnoN,  and  Libs  vob  Contbbsion  of  penooal 
pcopeely  in  a  foreign  jurisdiction.    Id. 

See  Co-TXNANCT,  3. 

TRUSTS  AND  TRUSTEBS. 
1.  Pabol  Etidknob  cannot  Chanob  Absolute  Dkbd  into  One  oy  Tvon 

nnleas  there  be  fraud,  accident,  or  mistake.    RcU^f  t.  JBZ/tt,  471. 
S.  Bzpbbss  Tbust  in  Land  can  bb  Cbeated  ob  Deolabbd  bt  Wbitxno 

ONLY.      Id, 

S.  ExFBESS  Tbust  upon  Land  Conteted  bt  Deoedknt  cannot  be  Cbeated 
BT  Inventobt  of  Estate  that  includes  land  as  part  of  the  estate,  but 
states  the  title  to  be  in  another,  notwithstanding  the  grantee  was  present 
when  the  inventory  was  made,  and  knew  of  it,  but  made  no  objection.  It 
IS  no  writing  of  the  grantee,  and  amounts  to  no  more  than  parol  evidence. 
Id. 

4L  BxrBESs  Tbust  upon  Land  Conteted  bt  Decedent  to  One  Who  Ba- 
OOMBi  ADMiNiflfTBATOB  cannot  be  created  by  charge  for  payment  of  taxes 
In  administration  account,  when  it  is  not  shown  tliat  the  taxes*  were 
levied  on  this  land,  although  it  appears  that  the  amount  of  the  charge  is 
the  same  as  the  tax  would  have  been  upon  this  land.  The  evidence  Is 
too  uncertain  to  constitute  a  written  acknowledgment  of  the  administra* 
tor  that  the  land  was  part  of  the  decedent's  estate.    Id, 

Ik  RssuiiTiNO  Tbust  does  not  Exist  in  Fatob  of  Heibs  of  persons  whe 
made  an  assignment  to  another  of  a  money  demand  and  a  conveyance  of 
certain  real  estate,  abeolute  upon  their  face,  and  importing  a  valoable 
eoDsideration;  but  upon  an  exprsss  verbal  condition  that  the  proceeds 
from  the  collection  of  the  demand  and  the  sale  of  the  real  estate  should 
be  held  in  trust  for  the  heirs  of  the  assignors  and  granton.  Intim  t« 
/em,  420. 

1  Bzpbbss  Tbust  in  Lands  cannot  be  Vebballt  Diolabbd  under  tht 
Lidiana  revised  statutes  of  1831.    Id. 

T«  If  Pabvt  Who  Sets  up  Rbsultino  Tbust  nr  Lands  has  Mabb  No  Pat- 
HBHTy  he  cannot  be  permitted  to  show  by  paDol  etldeiioe  that  the  pw» 
•base  waa  made  lor  his  benefit.    Id. 
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Trubt  vekd  not  bb  IK  WBimro,  bat  nifty  be  proved  by 
eren  Agftintt  the  face  of  the  deed  or  the  answer  of  the  tnuteeu    /dL 
f.  UsB  IS  IiTHxaiTABUi  EsTATS  UMDXB  lowA  CoDX.    Pienom  T.  A\ 

440. 
Bee  RuvBAMD  awd  Wm,  4;  Ihsukakci;  1;  Mabkikp  Wokbv,  i,  7»  Ifll  tt 

FuAOiNO  AXD  Pjuctick,  5,  6. 

USES. 
See  TBuaen  aitd  Tbubtem,  9. 

VERDICT. 

L  StBBT  RxaBOKABLB  CoHBTBtrOnOlf  8H0ITU>  bi  Aboptid  iok  Puhmmb  flV 
WoBKXKO  Vkrdiot  ihto  Fobm,  ao  aa  to  make  it  aerve;  bat  tfaia  rale  ia 
limited  to  oaaea  where  the  jury  have  ezpreeaed  their  meaning  in  an  in- 
formal manner.  The  ooart  haa  no  power  to  aapply  aabatantial  omiaaioaaL 
Wood  T.  MeChure'B  ChUdren,  246.    * 

f.  DviUTiVB  Vbbdict. — In  an  action  of  ejeotment^  where  tiie  yerdiflt  ia  aSknl 
aa  to  one  of  the  plaintifi,  the  ooart  ia  not  at  liberty  to  answer  £or  the 
Jory  whether  the  judgment  ahonld  be  for  the  plaintiiFor  tiie  deiendan^ 
and  oooaeqaently  the  rerdiot  ia  defective.    Id, 

ti  Vbu>iot  must  Comfkehxnd  Wholb  laauB  ob  laaun  Suhorkd  to  Jmr 
In  a  partioolar  oaaae,  and  moat  find  certainly,  either  for  or  'ip^'r*^  evety 
party  to  the  anlt    Id. 

4  VbU>IOT  of  JtTET  mat  BB  DBTXRMnnBD  BT  AVBBUIGB,  OB  OXHBB  SOOIAB 

Mbavb,  provided  the  Jorora  agree  upon  aach  aom,  after  it  ia  foand,  aa 
their  verdict;  bat  they  maat  not  previoaaly  be  boand  by  the  oontii^gaBt 
reanlt,  and  moat  reaerve  to  themeelvee  the  right  to  diaaent  there&om, 
Wii9on  T.  Berrjfmant  78. 

Ik  To  Maxb  Lboal  VxBDXCff,  »  Gabi  of  Homigidx,  the  Jniy  nmat  fiad  Ifaa 
eoodaaion  of  law  apon  the  facts;  and  notwithatanding  it  ia  their  doty  ta 
reeeive  a  charge  from  the  court,  atill  the  condnaUm  moat  be  the  raanll 
of  their  own  conviction  and  underatanding.    Keener  t.  SitUe^  209. 

ti  Oambuno  VxBDion  arb  Ibbxoulab  aj>d  wnx  bb  Sbt  Aodb;  e.  g^  wlw 
each  member,  for  the  purpoae  of  arriving  at  a  verdioti  agreea  to  eat  dovm 
a  aom  according  to  hie  own  judgment,  divide  the  aggi'^fite  aam  bf 
twelve,  and  return  the  quotient  aa  the  verdict,  and  doea  ao 
a  Tardict.     WUeon  t.  Berryman,  78. 

See  ImBVorroirB;  Jubt  avd  Jubobb,  4,  5;  Niw  Tbui*  L 

VINDICTIVS  DAMAGE& 
See  DAMAaBBy  5. 

WAGEBa 
See  Cbimikal  Law,  4. 

WAREHOUSEMBN. 
See  Common  CABBnma,  lip  Iti 

WARRANTO. 
See  JuDOMBim^  L 


WASTE. 

t*  TAmw  Bock  i«om  Bluff  withik  Boukpabui  of  Rwiw  of  Wat  grantad 
OT«r  Miother't  land  for  qm  in  maoftdamiiiiig  ttreeti  and  ImildlBg  culTarti 
amoimta  to*  a  oommiwion  of  w|Mte,  which  will  be  enjoined  at  the  mit 
ol  the  proprietor  of  the  land.    Smith  t.  City  CauneU  qf  JUm$t  298. 

I.  IvJUHonoNB  TO  Stat  Wastb  abb  Obahtbd  almost  aa  a  matter  of  ooona. 
Id. 

WATERCOUBSES. 

Pouor  ov  Oaufmutia  LaonLATioif  hab  Ookfibbxd  Biaar  to  Difm 
SfBiAin  from  their  natoial  channela  for  mining  (orpoaea  eqnallgr  m  il 
baa  eonf erred  the  privikge  to  work  the  minaa.    Irwim  w.  PMttipt^  1 ISL 

8oa  JuBBMonoir,  1;  MnrBBAi  Laitds^  0i  KuiaABOBi»  S;  BiTawait  Biobbl 

WAYS. 

On*  09  BiOHT  OF  Wat  fob  Stbxbt  oonf era  the  right  to  laval  the  aamo  asd 
to  do  eTaiything  reqniaite  to  the  making  ol  the  atraat»  hnt  doaa  Bfl 
amoont  to  a  gift  of  thoearth  or  other  matariala  thai  may  aodat  withlm 
the  boondaiy  linaa  of  the  right  of  way  glTao.  8miik  t.  OUy  CSmhwS  V 
i?ftTif,  288b 

SeeWAtn,  1. 

WILLS, 

1.  ijmTATnni  bt  Wat  ov  Bsbodtobt  DitoBi  whieh  may  poaribly  aot  tite 
dTeet  within  the  term  of  a  life  or  liTeainbeliw  atthedaathof  the  tea* 
tator  and  twenty-one  yean,  or  inoaaeof  aohild  en  wnlre  an  amw  twanly- 
eaa  yean  and  nine  montha,  afterward,  ia  Toid  aa  being  too  remote^  and 
tending  to  create  a  perpetuity.    Brattle  Bqmart  Church  r.  QnuU^  72B, 

%  Dbtub  Which  la  Subjbot  to  Costditiokal  Ldotatiob,  Void  fob  Bb* 
MOTBinaB,  veata  in  the  first  taker  an  abeolnte  eatate.    Id. 

ti  IinmNT  OF  Tbbtatob  will  Obvbballt  Ck>2rrBOL  nr  CoxafBUonov  of  D» 
▼ns.  but  where  snch  intent  cannot  be  giren  force  without  a  violation  ol 
the  mlea  of  htw,  it  will  fail  of  efiect    Id. 

4  Dbtub  of  Houbb  ab d  Land  to  Dbaoonb  of  Cbubob  axd  tbmol  Suooaa* 
aoBa  FoBBTBB»  on  condition  that  the  miniater  or  eldaat  mfadatar  of  aaid 
ehnreh  ahall  oonatantly  reeide  and  dwell  in  aaid  honae  during  aneh  time 
aa  ha  ia  miniater  of  aaid  ohorch,  and  in  caae  the  lama  is  not  improved  for 
that  nse  only,  then  the  beqnest  to  be  void  and  of  no  foroe»  and  said  hooaa 
and  land  to  then  revert  to  the  nephew  of  testatrix,  is  a  conditional  limi- 
tation to  the  nephew,  and  not  a  deviae  open  condition,  and  aa  anch  ia 
void  for  being  too  remote,  and  an  abeolnte  estate  in  fee  vaata  In  the  dan* 
eona  and  their  anooeasora.    Id*. 

&  "GBfUttBH"  18  Obbbballt  Wobd  ov  PuBOBAaB,  and  not  of  limltatioB^ 
faiawilL    Cbrr V.  AiiB,  548. 

1  IKbvibb  to  Womav  ''and  hbb  GHiLDBBir,*'  Sbb  Buva  UBitABBiBD  and 
having  no  children  at  the  time,  where  sha  af  tarwaida  marrisa  and  haa 
oUldran,  confen  upon  bar,  In  Kantocky,  an  eatate  for  life  with  remaindar 
to  bar  children;  thongh  it  woold  confer  an  eatato-taO  In  Kaglind.    /dL 

toDBBoa^  I»  4, 11, 12;  Bstatbs  of  I>ioBinBiB,  1;  Exboo'IOBB  abo  AiuilVt 

istbatobs;  HmoABD  abd  Wiifl^  8. 
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WITNESSES. 
1   Tttrmoyr  of  PmiAiKP  WmoEas  oy  FoEMni  Tbial  u  AxaamoKM  mnx 


where  the  witnees  can  state  the  eubstanoe  of  his  whole  teettmonj,  aad 
•tate  the  whole  of  the  ideas  commanicated  to  the  jiuy  by  hie  teetioMaj* 
Emery  y.  Fowler^  €37 > 

f.  WiTNXSS  SHOULD   BS  PKEmmD  TO   TesTUT  AS  TO  "HIS  UKDIBBTAXB- 

uro "  of  what  he  heard  certain  parties  say  in  relation  to  an  agreemsDl 
between  them.    Primtmp  t.  MUehtU,  258, 

ti  OorxRAL  Chabaotxr. — ^The  following  are  proper  questions  to  witneas  in  a 
case  of  homidde,  to  establish  the  general  character  of  the  deeeased  for 
▼iolence  In  a  particnlar  place:  "Are  yon  acquainted  with  the  genenl 
character  of  the  deceased  for  violence  in  the  particular  place  where  the 
difficulty  occurredf "  and,  "What  was  the  character  of  the  deceased  for 
Tiolence  in  that  particular  place?*'    Keemer  -y,  SteUe^  269. 

C  Opinions  of  Witnxbsis  Expbbixnoed  in  Riyxr  Katioation  as  to  whetiier 
or  not  the  situation  of  a  yessel  which  had  run  aground  was  such  aa  to 
preclude  any  reasonable  expectation  or  chance  of  relieying  her  by  tlis 
use  of  spars  aUd  anchors,  and  to  justify  the  master  in  not  resajtiug  to 
such  means,  are  competent  eyidenoe  in  an  action  for  loss  of  goods  jetti- 
soned to  relieve  a  vessel  so  situated.    Bemtiey  v.  Buntardt  561. 

6.  Pilot  is  Comfxtsnt  Witness  fob  Cabbixb,  nr  Aotiob  fob  LosboI  goods 

jettisoned  from  *  grounded  vessel,  where  justification  of  the  jettison  b 
claimed.  Id, 
t.  Witness  mat  be  Asked,  fob  Pubpobb  of  Gontbadicting  Ahoxheb  Wi^ 
NES8,  whether  the  latter  has  made  a  different  statement  on  anotiMr  oeoa* 
don,  when  a  proper  foundation  has  been  laid  by  a  prelimlnaiy  qnestioa 
as  to  the  time,  place,  and  person  involved  in  the  supposed  contradictioB, 
and  the  matter  inquired  of  is  relevant  to  the  issues  in  the  case.  Oidma 
Jb  Chicago  Union  B.  R.  Co.  v.  Fay,  323. 

7.  Defendant  is  Competent  Witness  fob  his  Co-defendant,  under  the  In* 

diana  statute,  where,  in  an  action  to  recover  possession  of  a  chattel  alleged 
to  have  been  wrongfully  taken  and  detained,  their  interests  are  antago* 
nistic  to  the  extent  that  one  of  them  is  not  liable  at  all  events  in  the 
abeenoe  of  a  demand,  he  being  a  bona  fide  purchaser.    ITooef  v.  Cokm^  338. 

S.  Defendant  in  Cbimxnal  AonoN  cannot  Object  to  Witnbbb  for  the 
state  on  the  ground  that  no  notice  of  such  witness  had  been  given  him,  and 
that  his  name  did  not  appear  in  the  list  of  witnesses  sworn  before  tin 
grand  jury,  under  a  statute  requiring  that  the  defendant  in  a  criminal 
cause  shall  be  furnished  before  arraignment  with  *'  a  list  of  the  witnesses 
who  gave  testimony  before  the  grand  jury."    Keener  v.  8taU^  289. 

9.  Witnesses  cannot  Give  thsib  Opinion  as  to  whether  the  def endant^  being 
tried  for  murder,  would  be  caused  to  look  for  difficulty  from  the  auumer, 
language,  and  tone  of  voice  of  the  deceased  just  previous  to  the  homi- 
dde.  They  must  testify  what  the  manner,  language,  and  tone  of  ^rolee 
were.    /a. 

19.  Tbbtimont  of  Shebiff  is  Competent  to  Disclosb  Wbas  TBaairani  n 
JuBT-BOOM.     WiUon  V.  Berryman,  78. 

See  Depositions;  Evidence,  U,  14;  Slandbb,  1, 

WRITINGS. 
See  Aitkbatiob  of  Instbuments;  Evzdbeqb. 


Lron.  MS 

WBIT  OF  ENTRY. 

vtfot  Wmn  OF  E21TET,  wkibi  It  Apfiabs  ihaft  lb*  A^ 
WMMMlairt  oonToyd  the  diipotad  premiaes  to  a  married  womMi,  mm!  look 
Imt  note  and  mortgago  back,  the  whole  amounting  to  a  elngle  traniaiTtioB, 
bo  ti  entitled  to  leooTer,  the  note  and  mortgage  being  Toid.  Neitbeglm 
T.  Lmngie^^  612. 

WBIT  OF  SRBOB. 

Wma  OF  Ebbos  Lzv  to  Obdbe  Awabduto  Fsbucptobt  MAVDiinm  hf 
the  eaperior  oonrt,  though  not  a  judgment  at.eommon  law*  nnder  tba 
prorlilon  of  the  Delaware  oonetitatlon  oonf erring  on  the  ooort  of  ecron 
and  appeala  *' Jnrledlotion  to  iiiae  write  of  error  to  the  inperlor  ooiu% 
and  to  determine  finally  all  matten  in  eiror  In  the  Judgment  and  pto- 
oeedlnge  of  eaid  tnperibr  ooort,'*  whio)k  for  thle  pnrpoee  plaoee  the  Jndg* 
■Mnt  and  prooeedingi  of  that  ooort  on  original  and  on  other  than  the 
oommonplaw  groonda,  and  therefore  extendi  the  jnrlidlction  of  the  ooort 
bj  writ  of  *eiror  to  Jndgmenta  or  deoUone  in  any  pmrieedlhge  In  the  «•• 
perlor  ooort  of  a  final  ehaiaoter.    Umhm  Okmxh  qfAJ^ieam  r. 

WBIT8. 
8ea  MAnaMOii 


V 
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